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Caldwell  v,  Dawson.  Feb,  7, 

XJEBT  on  an  indenture,  whereby  the  defendant  cove-  An  asaignment 
nanted  to  pay  the  plaintiff  700f.  and  interest,  on  the  6th  ^^^mb^ 
of  March,  1847.— Plea,  non  est  factum.  f^^  ^T  * 

debty  withapro- 

At  the  trial,  before  Pollock,  C  B.,  at  the  Surrey  Summer  ^  for  ledemp- 
Assizes,  1849,  the  plaintiff  gave  in  evidence  the  indenture,  ment,  is  Tmort- 
the  material  part  of  which  is  as  follows:—  wgJ^*^^.^ 

This  indenture,  made  the  26th  December,  1846,  be-  l®**  Sched- 

.  .  Part  1,  and 

tween  Samuel  Thomas,  (who  is  hereinafter,  for  the  sake  therefore  re- 
of  brevity,  styled  "the  said  borrower"),  of  the  first  part;  ^^^i^^tamp. 
George  Dawson,  of  the  second  part;  and  Frederick  Cald- 
well, Henry  Chilton,  and  Frederick  James  Fuller,  of  the 
third  part.  Whereas,  by  a  policy  of  assurance  of  the  Eng- 
lish and  Scottish  Law  Life  Assurance  and  Loan  Association, 
dated  &c.,  the  funds  of  the  said  Association  are  charged 
with  the  payment  to  the  executors,  administrators,  or  assigns 
of  the  said  borrower,  of  14002.  within  three  months  after 
proof  of  his  decease,  subject  to  the  payment  of  an  annual 
premium  of  38Z.10&,and  to  the  provisions  in  the  said  policy 
expressed.  And  whereas  the  said  borrower  hath  agreed 
with  the  said  parties  hereto  of  the  third  part,  for  the  loan  of 
7002.,  on  the  security  of  an  assignment  of  the  said  policy, 
and  also  by  the  joint  and  several  covenants  of  the  said  bor- 
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rower  and  of  the  said  party  hereto  of  the  second  part  here- 
inafter contained.  Now  this  indenture  witnesseth,  That,  in 
Dawsok.  consideration  of  the  sum  of  700i  to  the  said  borrower  paid 
by  the  said  parties  hereto  of  the  third  part,  before  the  execu- 
tion of  these  presents,  the  receipt  whereof  the  said  borrower 
doth  hereby  acknowledge,  he  the  said  borrower  doth  by 
these  presents  grant,  bargain,  sell,  assign,  and  transfer  unto 
the  said  parties  hereto  of  the  third  part,  their  executors, 
administrators,  and  assigns,  all  that  the  said  recited  policy, 
and  the  money  thereby  insured,  and  all  bonuses,  benefit, 
and  advantage  to  be  had  or  received  therefrom,  to  have, 
hold,  receive,  and  take  the  said  policy,  monies,  and  premises 
unto  the  said  parties  hereto  of  the  third  part,  their  execu- 
tors, administrators,  and  assigns;  subject,  nevertheless,  to 
the  proviso  for  redemption  hereinafter  contained  [Here 
followed  a  power  of  attorney,  enabling  the  parties  of  the 
third  part  to  receive  the  amount  of  the  policy.]  Provided 
always,  that  in  case  the  said  borrower,  his  heirs,  executors, 
or  administrators  shall  pay  unto  the  said  parties  hereto  of 
the  third  part,  their  executors,  administrators,  or  assigns, 
on  the  26th  March  now  next  ensuing,  the  sum  of  700i,  with 
interest  thereon  atthe  rateof  6t  per  centum  per  annum,  then 
the  said  parties  hereto  of  the  third  part,  their  executors,  &c. 
will,  at  the  request  and  charges  of  the  said  borrower,  his 
executors,  fee,  re-assign  the  said  policy  unto  the  said  bor- 
rower, his  executors,  &c.  And  the  said  borrower,  and,  as 
his  surety,  the  said  party  hereto  of  the  second  part,  do 
hereby  for  themselves,  their  heirs,  executors,  and  adminis- 
trators, jointly  and  severally  covenant  with  the  said  parties 
hereto  of  the  third  part,  their  executors,  administrators, 
and  assigns,  that  they  the  said  parties  hereto  of  the  first 
and  second  parts,  or  some  or  one  of  them,  their,  or  some 
or  one  of  their  executors,  administrators,  or  assigns,  will 
pay  to  the  said  parties  hereto  of  the  third  part,  their 
executors,  administrators,  or  assigns,  the  said  sum  of  7002. 
and  interest  as  aforesaid,  on  the  26th  March  next,  with- 
out any  deduction  whatsoever;  and  also  will  from  time 
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to  time  during  the  life  of  the  said  borrower,  pay  the  pre-  ^IS^* 
miams  and  expenses  which  ought  to  be  paid  for  keeping  Caldwbcl 
the  said  policy  on  foot,  or  for  effecting  and  keeping  on  foot  Dawsov. 
any  renewed  or  substituted  policy.  And  in  case  default  shall 
be  made  in  payment  of  any  such  annual  premium  or  ex- 
penses, it  shall  be  lawful  for  the  said  parties  hereto  of  the 
third  part,  and  the  survirors  and  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  and  their  or 
his  assigns,  from  time  to  time,  as  long  as  any  money  shall 
remain  secured  by  these  presents,  to  keep  on  foot  such  as- 
surance as  aforesaid,  and  in  case  of  the  forfeiture  or  deter- 
mination of  the  said  policy,  to  renew  the  same  policy,  or 
effect  a  substituted  policy  with  the  said  society  for  the  like 
amount  upon  the  life  of  the  said  borrower,  and  to  pay  the 
premiums  and  other  expenses  thereon.  And  that  the  said 
parties  hereto  ofthe  firstand  second  parts,  their  heirs,  execu- 
tors, or  administrators,  or  some  or  one  of  them,  will,  within 
one  calendar  month  or  sooner,  on  demand  thereof  pay  unto 
the  said  parties  hereto  of  the  third  part,  their  executors, 
administrators,  or  assigns,  all  such  money  as  they  or  he 
shall  expend  about  such  assurance,  with  interest  thereon 
after  the  rate  of  52.  for  every  1002.  by  the  year;  and  the  said 
policy  or  such  substituted  policy  shall  be  a  security  for  the 
repayment  of  the  same  sums  and  interest,  in  addition  to 
the  said  sum  of  7002.  and  the  interest  thereof,  and  the  costs, 
chaises,  and  expenses  occasioned  by  the  non-payment 
thereof;  but  so,  nevertheless,  that  the  total  amount  of  prin- 
cipal money  to  be  ultimately  recoverable  under  these  pre- 
sents shall  not  exceed  the  sum  of  7002L;  and  also  that  the 
said  borrower  will  not  do  any  act  or  commit  any  default 
whatsoever  by  means  of  which  the  said  recited  policy  or 
any  substituted  policy  shall  be  impeached  or  become  void 
or  voidable,  or  by  reason  whereof  any  higher  rate  of  pre- 
mium may  become  payable  thereon,  &c. 

This  indenture  was  stamped  as  a  deed  with  a  12.  15«. 
stamp.     It  was  objected,  on  behalf  of  the  defendant,  first, 
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1850.  that  this  was  an  assignment  by  way  of  mortgage  of  the  po- 
Caldwill  licy  of  assurance,  and  therefore  required  an  ad  valorem 
Dawsoh.  stamp  under  the  55  Geo.  3,  c  184,  Sched.  Part  1,  "  Mort- 
gage;" secondly,  that  there  was  a  variance,  inasmuch  as  the 
covenant  contained  in  the  indenture  was  not  an  absolute 
covenant  on  the  part  of  the  defendant  to  pay,  but  a  collate- 
ral covenant,  that  the  party  of  the  first  part  or  the  defend- 
ant would  pay,  and  that  debt  would  not  lie  on  such  a  cove- 
nant. The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

Peacock,  in  the  following  term,  moved  upon  both  objec- 
tions; but  the  Court,  after  referring  to  the  case  of  Cald- 
well V.  Becke  (a),  refused  the  rule  upon  the  last  point,  and 
granted  it  upon  the  first. 

Martin  and  Wordsworth  now  shewed  cause. — As  between 
the  plaintiff  and  the  defendant,  who  is  a  surety,  this  instru- 
ment is  a  mere  covenant  to  repay  the  7002.  with  interest, 
and  is,  therefore,  properly  stamped  as  a  deed:  Walmedey 
V.  Brierly  (b).  It  is  said  that  the  assignment  of  the  policy 
of  assurance  renders  it  a  mortgage  within  the  Stamp  Act; 
but  such  a  policy  is  only  an  engagement  on  the  part  of  the 
association,  in  consideration  of  an  annual  payment  by  the 
assured,  to  pay  to  his  representatives  a  certain  sum  after 
his  decease.  That  is  a  mere  chose  in  action,  the  equitable 
right  to  which  can  alone  be  assigned,  and  upon  which  any 
action  must  be  brought  in  the  name  of  the  assignor.  It  is 
not  "  lands,  estate,  or  property,  real  or  personal,  heritable 
or  moveable,"  within  the  terms  of  the  65  Geo.  3,  c.  184, 
Sched.  Part  1,  "  Mortgage."  A  judgment  debt  is  a  more  ef- 
fective description  of  property  than  a  policy  of  assurance, 
inasmuch  as  the  judgment  creditor  may  take  either  the 
person  or  property  of  his  debtor  in  execution;  yet  it  has 
been  expressly  decided  that  an  assignment  by  indenture  of 

(a)  2  Exch.  318.  {b)  1  M.  <b  R.  529. 
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a  judgment  xlebt  is  not  an  assignment  of  property,  within  1850. 
the  55  Geo.  3,  c.  1 84,  Sched.  Part  1 ,  "  Conveyance : "  Warren  caldwbll 
T.  Howe  (a).  Where  a  policy  of  assurance  on  goods,  on  a 
Toyage  to  India,  was  assigned  as  a  security  for  the  payment 
of  an  annuity,  that  was  held  not  to  be  a  conveyance  of 
property  within  the  meaning  of  the  same  Act:  Blandy  v. 
Herbert  (6).  In  the  case  of  Coatee  v.  Perry  (c),  several 
debtors  conveyed  their  goods  and  effects  to  trustees,  in 
trust  to  sell,  and  with  the  proceeds  to  discharge,  first,  debts 
due  to  the  trustees,  then  debts  due  to  other  creditors,  with 
a  resulting  trust  for  the  original  debtors;  and  it  was  held, 
that  such  deed  did  not  require  a  stamp  as  upon  a  "  con- 
yeyance"  or  "  mortgage."  Even  assuming  that  a  policy  of 
assurance  is  "  property"  within  the  meaning  of  the  Stamp 
Act,  it  is  an  established  rule,  that,  where  a  deed  has  a  dou- 
ble operation,  its  principal  object  must  be  looked  at,  with 
reference  to  the  stamp:  Corder  v.  Drakeford  (d),  Price  v. 
Thonias(e).  The  principal  object  of  this  deed  was  to  se- 
cure the  repayment  of  the  loan,  and  the  defendant  had  no 
interest  whatever  in  the  policy. 

Douglas,  in  support  of  the  rule. — In  Warren  Y.Howe  (a), 
the  transaction,  which  was,  in  point  of  fact,  a  mortgage, 
was  held  not  to  be  a  conveyance  within  the  Schedule,  tit. 
"  Conveyance,"  because  the  words  "  other  property"  were 
restricted  to  property  ejusdem  generis,  that  is,  property 
which  could  be  the  subject  of  a  sale.  The  Schedule,  tit. 
"  Mortgage,"  contains  the  words  "affecting  any  lands,  estate, 
or  property  real  or  personal  whatever;  so  that  the  word 
"property"  under  that  head  cannot  be  construed  as  property 
ejusdem  generis,  A  policy  of  assurance  is  property  within 
that  clause,  which  comprehends  everything  which  may  be 
the  subject  of  a  mortgage.  [He  referred  to  HorsfaU  v. 
Set,  (/).] 

(a)  2  B.  ife  C.  281.  (d)  3  Taunt.  382. 

(h)  9  B.  &  0.  396.    '  (<f)  2  B.  &  Ad.  218. 

{€)  6  Moore,  188.  (/)  2  Exch.  778. 
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1860.  Pollock,  C.  B. — ^The  rule  must  be  absolute.    If  there 

Caldwell     were  any  decided  case  in  point,  that  might  be  considered 
Dawboit.      ^  a  judicial  exposition  of  the  law  which  would  bind  us; 
but  I  can  find  none. 

Pabke,  B. — ^I  am  of  the  same  opinion.  If  I  were  called 
upon  to  construe,  for  the  first  time,  this  clause  in  the  Stamp 
Act,  I  should  say  that  the  instrument  in  question  would 
fall  under  the  description  of  a  mortgage  affecting  personal 
property.  The  language  of  the  statute  is  very  wide,  em- 
bracing every  description  of  property;  and  if  we  are  not 
fettered  by  any  previous  decision,  it  seems  to  me  impos- 
sible to  say,  that  a  policy  of  assurance,  being  a  valuable  ar- 
ticle of  sale,  is  not  "property"  within  the  meaning  of  that 
Act.  The  question  then  is,  whether  there  has  already  been 
any  satisfactory  decision  on  the  subject.  Now,  Warren  v. 
Sowe  (a),  which  has  been  relied  on,  was  the  case  of  an  as- 
signment by  indenture  of  a  judgment  debt,  not  by  way  of 
sale,  but  upon  trust  to  pay  the  expenses  of  the  assignment, 
and  of  enforcing  payment,  and  then  to  pay  the  assignee 
the  amount  of  his  debt,  and  the  residue  to  the  assignor. 
It  was  argued  by  counsel,  that  the  instrument  fell  within 
the  description  of  a  "  conveyance,"  or,  if  not,  within  that 
of  a  "  mortgage."  Lord  Tenterden  disposed  of  the  latter 
objection  by  saying,  that  it  did  not  fall  within  that  clause, 
because  it  was  not  a  conveyance  of  property  in  trust  for 
sale.  It  is  clear,  therefore,  that  the  only  point  to  which 
Lord  Tenterden's  attention  was  addressed,  was,  whether 
the  instrument  fell  within  the  clause  of  sale;  and  he  says, 
that  the  expression  "  other  property"  in  that  clause,  "  ap- 
plies only  to  property  of  the  same  description  as  that  pre- 
viously mentioned,  viz.  such  property  as  is  usually  the 
subject  of  sale,  and  may  be  converted  into  money."  The 
case  of  Blandy  v.  Herbert  (b)  may  be  explained  in  the 
same  way.  There  also  there  were  two  questions;  in  the 
first  place,  whether  the  transaction  described  in  the  deed 

(a)  2  B.  dr  0.  281.  (b)  9  B.  <fe  C.  390'. 
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could  be  considered  as  the  sale  of  au  annuity;  and  the  1850. 
Court  thought  there  was  no  pretence  for  that.  With  re-  caldwbll 
spect  to  the  other  pointy  Lord  TerUerden  says,  "I  am  of 
opinion  that  the  policy  (no  loss  having  occurred)  cannot 
be  considered  property,  within  the  meaning  of  the  55  Geo. 
3,  a  184,  Sched.  Part  1."  So  that  his  attention  was  not  at 
all  directed  to  the  case  of  a  mortgage.  That  being  so,  we 
are  not,  in  the  present  case,  concluded  by  either  of  those 
decisions,  and,  viewing  the  clause  itself,  I  have  no  doubt 
that  it  was  meant  to  comprise  every  description  of  property 
conveyed  by  way  of  mortgage. 

Aldbbson,  B. — ^I  am  of  the  same  opinion.  A  policy  of 
assurance  is  "property  "  in  the  ordinary  sense  of  the  word. 
It  certainly  would  pass  by  a  devise  of  all  the  testator^s 
property;  and  if  so,  it  is  a  strong  assertion  to  say,  that  it  is 
not "  property  "  within  the  Stamp  Act.  In  the  case  of  War- 
ren V.  Howe  Lord  Tenierden  seems  to  have  thought  that 
the  expression  "  other  property  "  applied  only  to  such  pro- 
perty as  could  be  transferred  o^  law  from  a  seller  to  a  pur- 
chaser. Whether  that  opinion  is  correct  is  not  the  ques- 
tion now  before  us;  but  it  would  be  strange  if  the  Stamp 
Act  was  not  intended  to  apply  to  the  transfer  of  an  equit- 
able interest  in  land.  Certainly  the  words  under  the  head 
"  Conveyance  "  in  the  schedule  ought  not  to  be  construed 
so  strictly,  for  they  speak  of  "  righty  tide,  or  interest  in  pro- 
perty." But  the  mortgage  clause  is  not  within  the  difficulty 
which  prevailed  in  Lord  Tenterden'amiad,  for  that  imposes 
the  duty  on  any  property  that  may  be  affected  by  the  mort- 
gage. There  is  no  doubt  that  the  property  here  can  be 
affected  by  the  mortgage,  and  consequently  the  instrument 

requires  a  stamp  within  the  very  words  of  the  Act 

* 

RoiiFE,  B. — I  am  of  the  same  opinion,  though  reluctantly; 
for  I  regret  that  such  an  objection  should  prevail  when  the 
parties,  perhaps,  meant  to  do  right,  but  were  misled  by  the 
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I860.        marginal  note  in  Warren  v.  Howe.   That  case  seems  to  have 
Caldwbia      proceeded  on  the  ground  that  a  judgment  debt  was  not 
^-  the  ordinary  subject  of  a  sale.     Lord  Tenterden  says,  that 

the  assignment  in  that  case  was  not  a  '^mortgage,  for  it  was 
not  a  conveyance  of  property  in  trust  for  sale.  Whether 
that  is  right  or  not  we  need  not  now  inquire.  He  also 
says,  that  the  assignment  was  not  a  "  conveyance,"  because 
that  clause  refers  to  such  property  as  is  usually  the  subject 
of  sale,  and  that  a  judgment  debt  is  not;  and  so  he  con- 
cludes that  the  assignment  did  not  come  within  either  of 
those  descriptions  of  instruments  which  require  an  ad 
valorem  stamp.  Notwithstanding  that  decision,  I  must  own, 
that  if  ever  I  should  be  the  purchaser  of  a  judgment  debt, 
or  of  a  policy  of  assurance,  I  should  insist  upon  having  it 

stamped  with  an  ad  valorem  duty. 

Rule  absolute. 


Fd>.  12.  Easton,  Executor  of  p.  Rose,  deceased,  v.  Carter. 

To  an  action  on  JlJEBT  ou  an  indenture,  whereby  the  defendant  cove- 

wha«by  the'  nantcd  to  pay  P.  Rose,  the  plaintiff's  testator,  700Z.,  with 

ve^^^^to^  interest,  on  a  day  certain. — Breach,  non-payment.     The 

R.,  the  plain-  declaration  concluded  with  profert  of  the  letters  testament- 

tiflTs  testator, 

700^,  the  de-  ary  in  the  usual  form. 

•etting^ut  on         '^^^'  defendant,  after  setting  out  on  oyer  the  will  and 

^^A     kT*^  probate  thereof,  which  was  granted  by  the  Archbishop  of 

granted  by  the  Canterbury,  pleaded,  that  the  said  P.  Rose  died  in  the  pa- 

Ganterbniy,  I'ish  of  Longflect,  in  the  county  of  Dorset,  and  before  and 

pleaded  that  R. 
died  in  the 

parish  of  L.,  and,  at  the  time  of  hit  death,  was  resident  and  had  the  indenture  in  that  parish;  that 
the  parish  of  L.  is  a  royal  peculiar,  and  out  of  the  jurisdiction  of  the  said  Archbishop,  by  reason 
whereof  the  proving  the  will  and  granting  probate  ef  the  goods  of  K,  in  respect  of  the  said  debt  and 
cause  nf  action,  of  right  belonged  to  the  Queen  and  not  to  the  Archbishop;  that  the  will  was  never 
proved  before,  nor  were  letters  testamentary  of  R.  ever  granted  by,  the  Queen ;  and  the  letters  testament- 
ary so  produced  in  Court,  and  granted  by  the  said' Archbishop,  are  of  no  effect  against  the  defendant 
in  respect  of  the  said  debt  and  cause  of  action;  and  save  as  aforesaid,  by  the  granting  of  those  letters 
testamentar}',  the  plaintiff  never  was  executor  of  R.  On  special  demurrer — nddf  first,  that  the  plea 
was  property  pleaded  in  bar  of  the  action  generally;  seconcUy,  that  it  did  not  amount  to  an  aigumeni- 
ative  plea  of  ne  unques  executor. 
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at  the  time  of  his  death  was  resident  and  commorant  at  1B60. 
that  parish;  and  before  and  at  the  time  of  his  death,  the 
said  indenture  was,  and  the  said  P.  Rose  had  the  same,  in  the 
same  parish;  that  the  parish  of  Longfleet,  daring  all  the 
time  aforesaid,  was,  and  from  thence  hitherto  hath  been, 
and  still  is  within  her  Majesty  the  Queen's  royal  peculiar 
jurisdiction  of  her  Free  Chapel  of  Great  Cranford,  in  the 
county  aforesaid,  and  out  of  the  jurisdiction  of  the  Arch- 
bishop of  the  province  of  Canterbury;  by  reason  whereof, 
the  proving  of  the  will  of  the  said  P.  Rose,  and  the  granting 
of  all  and  singular  the  goods,  chattels,  and  credits  of  the 
said  P.  Rose  in  respect  of  the  said  debt  and  cause  of  ac- 
tion, which  during  all  the  time  aforesaid  was  and  is  of  the 
value  of  5/L,  of  right  belonged  and  appertained  to  her  Ma- 
jesty the  Queen,  and  not  to  the  said  Archbishop  of  Can- 
terbury; that  the  said  will  was  never  proved  before,  nor 
were  letters  testamentary  of  the  said  P.  Rose  ever  granted 
by,  her  said  Majesty  the  Queen,  and  the  said  letters  testa- 
mentary so  produced  in  Court  and  so  granted  by  the  said 
Archbishop,  are  of  no  effect  against  the  defendant  in  re- 
spect of  the  said  debt  and  cause  of  action;  and  (save  as 
aforesaid  by  the  granting  of  the  said  letters  testamentary), 
the  plaintiff  never  was  executor  of  the  last  will  and  testa- 
ment of  the  said  P.  Rose. — Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  is 
neither  good  as  a  plea  in  confession  and  avoidance,  nor  as 
a  plea  by  way  of  traverse;  that  it  discloses  mere  matter  of 
evidence,  and  no  material  issue  can  be  raised  upon  it;  that 
it  proceeds  upon  the  false  assumption  that  an  executor  de- 
rives his  title,  not  from  the  will  itself,  but  from  the  pro- 
bate; that  it  amounts  only  to  an  argumentative  denial 
of  the  plaintiff's  representative  character. — Joinder  in  de- 
murrer. 

Maynard  argued  in  support  of  the  demurrer  (Feb.  1 1). — 
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The  plea  is  bad  in  substance  and  in  form.  First,  the  subject- 
matter  of  the  plea  is  not  a  bar  which  goes  to  the  commence- 
ment of  the  action,  but  only  to  its  further  maintenance.  In 
the  case  of  an  administrator  it  would  be  different  An 
administrator  derives  title  from  the  letters  of  administra- 
tion, but  an  executor  may  commence  an  action  before  pro- 
bate: VfaiJoford,  v.  Wankford  (a).  So  that  it  is  consistent 
with  this  plea  that  the  plaintiff  had  a  good  right  of  action 
at  the  commencement  of  the  suit  No  doubt,  it  is  laid 
down  that,  though  an  executor  may  commence  an  action, 
he  cannot  proceed  without  probate.  The  meaning,  how- 
ever, of  that  is,  that  he  must  be  in  a  situation  to  grant 
oyer  of  the  letters  testamentary  if  demanded,  which  can  be 
done  here.  The  plea,  then,  admitting  the  right  to  bring  the 
action,  and  simply  denying  the  right  to  proceed,  ought  not 
to  have  been  pleaded  in  bar  of  the  action  generally,  but  in 
bar  of  its  further  maintenance:  Le  Bret  y,  PapiUon  (b). 
Besides,  the  bar  pleaded  is  one  which  may  be  removed  be- 
fore trial,  and  therefore  affords  no  answer  to  the  action : 
Bradley  v.  Bardsley  (c).  A  plaintiff  is  entitled  to  recover 
on  the  issue  of  ne  unques  executor,  although  he  may  not 
have  taken  out  probate  till  some  months  afber]^the  declara- 
tion: ThompstmY.  Reynolds  (d). 

Secondly,  the  plea  amounts  to  an  argumentative  plea  of 
ne  unques  executor.  In  this  stage  of  the  proceedings,  it  is 
sufficient  for  the  plaintiff  to  produce  a  will  authenticated 
by  the  seal  of  any  Court  of  competent  jurisdiction;  and  if 
the  defendant  requires  the  plaintiff's  title  to  be  proved,  he 
should  plead  ne  unques  executor.  It  is  not  like  a  profert 
of  letters  of  administration,  which  must  be  shewn  to  have 
been  granted  by  the  ordinary:   Hughes  v.  Williams  (e). 


(a)  1  Salk.  299.  (d)  S  C,  &  P.  123. 

{b)  4  East,  602.  (f)  2  Cr.  M.  &  R.  331. 

(c)  14  M.  &  W.  873. 
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Besides,  this  is  merely  pleading  evidence.  In  Comber* s  1850. 
COM  (a),  Lord  Macclesfield,  C,  says,  ^'  If  this  had  been  an 
administration  granted  by  the  archdeacon  or  ordinary, 
where  there  were  bona  notabilia  in  divers  dioceses,  the  ad- 
ministration had  been  merely  void;  for  the  administrator 
receives  his  right  entirely  from  the  administration,  but  the 
right  of  the  executor  is  derived  from  the  will,  and  not  from 
the  probate,  as  appears  from  an  executor  having  power  to 
release  or  assign  any  part  of  the  personal  estate  before  pro- 
bate; and  a  defendant  at  law  cannot  plead  to  any  action 
brought  by  an  executor,  that  the  plaintiff  has  not  proved 
the  will,  though  it  is  true  he  may  demur,  if  the  plain- 
tiff does  not  in  his  declaration  shew  the  probate.''  [Parkey 
R — ^The  latter  passage  cannot  be  correct  If  an  executor 
has  taken  out  probate  in  a  Court  which  has  no  jurisdiction 
to  grant  it,  surely  that  fact  may  be  pleaded  by  way  of  de- 
fence. Suppose  this  had  been  a  forged  will,  and  a  tem- 
poral Court,  having  no  power  to  decide  as  to  its  validity, 
held  it  to  be  a  good  will,  the  executor  would  have  a  right 
to  recover:  Alien  v.  DimdcLs(b).]  In  Middletons  case  (c), 
''  It  was  adjudged  in  the  Common  Pleas  that  an  executor, 
before  probate,  might  release  an  action,  although,  before 
probate,  he  could  not  have  an  action ;  for  the  right  of  ac- 
tion is  in  him;  but  if  A.'releases,  and  afterwards  takes  ad- 
ministration, it  shall  not  bar  him ;  for  the  right  of  action 
is  not  in  him  at  the  time  of  the  release :  vide  1 8  Hen.  6, 43b; 
Orieebrook'a  case,  Plowd.  Com.  277,  278;  21  Edw.  4,  24  a." 
The  proper  form  of  plea  would  have  been,  "  that,  as  to 
the  causes  of  action  contained  in  the  declaration,  the 
plaintiff  never  was  executor  modo  et  {oTmk'\d).  Where 
the  law  has  provided  an  appropriate  mode  of  denial  of  par- 
ticular facts,  that  must  be  followed  by  the  pleader:  StUhr 
erland  v.  Prait  (c).     A  probate  is  merely  operative  as  the 

(a)  1  P.  Wma.  766.  (d)  3  Chit.  Plead.  129. 

lb)  3  T.  R.  126.  (e)  11  M.  &  W.  296. 

(<)  5  Rep.  55. 
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1850.  authenticated  evidence,  and  not  at  all  as  the  foundation  of 
the  executor's  title:  1  Wms.  Exors.  239;  Smith  v.  WiUe8(a). 
No  doubt,  this  form  of  plea  would  be  good  in  the  case  of 
an  administrator:  Stokes  v. Bate (b);  but  in  an  action  hj  an 
executor,  the  whole  matter  is  in  issue  under  the  plea  of  ne 
unques  executor.  In  the  case  of  a  banker's  cheque,  it  has 
been  held,  that  the  objection  that  the  cheque  was  post- 
dated, and  not  properly  stamped,  ought  not  to  be  specially 
pleaded:  Field  v.  Woods (c).  [He  also  referred  toGhimey  v. 
Rawlins  {d).'\ 

Willes,  contrk. — An  executor  is  bound  to  have  a  probate 
to  produce  at  the  time  of  declaration.  In  Thompson  v. 
Reynolds,  the  defendant  did  not  avail  himself  of  hid  right 
to  demand  oyer  of  the  letters  testamentary.  In  1  Wms. 
Exors.,  p.  242,  it  is  said,  "  An  executor  cannot  maintain 
actions  before  probate,  unless  such  as  are  founded  on  his 
a^tial  possession,  for  in  actions  where  he  sues  in  his  re- 
presentative character,  he  is  bound,  when  he  declares,  to 
make  profert  of  the  letters  testamentary,  otherwise  the  de- 
fendant may  demur."  And  in  a  note  to  that  passage  it  is 
added,  "  If  the  executor  makes  profert  when  in  fact  he  has 
not  obtained  the  letters,  the  defendant  should  crave  oyer.'' 
[Alderson,  B. — I  do  not  see  how  this  defence  could  be 
pleaded  in  bar  of  the  further  maintenance  of  the  action, 
because  that  implies  that  there  is  now  some  change  in  the 
situation  of  the  plaintiff,  so  that  he  cannot  do  what  he 
could  do  before.]  In  pages  266,  267  of  the  same  work, 
the  distinction  is  pointed  out  between  a  prerogative  and  a 
diocesan  probate,  and  it  is  laid  down,  that  where  the  de- 
ceased had  bona  notabilia  in  divers  dioceses  in  the  same 
province,  a  diocesan  probate  is  absolutely  void,  and  "  the 
defendant  may  plead  in  bar  to  an  action  brought  by  such 


(a)  1  T.  R.  480.  (c)  7  A.  &  E.  114. 

(b)  6  B.  &  C.  491.  ((i)  2  M.  &  W.  87> 
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an  executor  or  administrator,  that  there  were  bona  notabi-  1850. 
lia  in  divers  dioceses,  or  may  give  that  matter  in  evidence 
upon  a  plea  of  ne  unques  executor,  or  ne  unques  adminis- 
trator, for  it  confesses  and  avoids,  and  does  not  falsify  the 
seal  of  the  ordinary/'  The  law  is  stated  in  similar  terms 
in  1  Wms.  Saund.  275  a,  n.  (3).  This  plea  is  therefore  good 
byway  of  confession  and  avoidance;  it  admits  that  the 
archbishop  has  power  to  determine  as  to  the  existence  of 
the  wiU,  and  that  the  plaintiff  is  executor  for  some  purposes, 
but  shews  that  the  archbishop  had  no  jurisdiction  to  grant 
this  particular  probate.  [Piatt,  B.,  referred  to  Crosse  v.  Cor- 
hode(a),  and  Vin.  Abr.  "  Executors,"  (I  2).] 

Maynard,  in  reply,  referred  to  Smithy.  Smith (b),  and 
1  Wms.  Saund.  249. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — (After  stating  the  pleadings,  his  Lordship 
proceeded):  It  was  admitted  in  this  case,  and  properly,  that 
the  probate  granted  by  the  Prerogative  Court  did  not  oper- 
ate on  this  debt  by  specialty,  the  deed  having  been,  at 
the  time  of  the  testator's  death,  in  the  royal  peculiar,  over 
which  the  archbishop  never  had  any  jurisdiction,  and  that 
the  case  differs  in  that  respect  from  that  of  Lysons  v.  Bur- 
row(c),  where  a  prerogative  probate  of  the  Archbishop  of 
York  was  held  not  to  be  void,  but  only  voidable,  where, 
in  an  action  for  a  simple  contract  debt,  the  defendant  re- 
sided in  a  peculiar,  and  not  a  royal  peculiar,  in  the  arch- 
bishop's province. 

But  itwas  contended,  for  the  defendant,  that  the  plea  was 
bad  for  two  reasons:    First,  That  the  plea,  there  being  no 

(a)  2  Anders.  132.        (h)  3  Hagg.  757.        (c)  2  Bing.  N.  0. 486. 
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1850.  allegation  that  it  was  pleaded  in  bar  of  the  further  main- 
tenance of  the  action,  must  be  taken,  as  no  doubt  it  must, 
to  have  been  pleaded  in  bar  generally,  and  that  it  ought 
to  have  been  pleaded  in  bar  of  the  further  maintenance  of 
the  action.  Secondly,  That  the  plea  was  bad,  as  amount- 
ing to  an  argumentative  plea  of  ne  unques  executor,  and 
did  not  sufficiently  confess  and  avoid  the  allegation  that 
the  plaintiff  was  executor,  and  was  merely  pleading  evi- 
dence.   We  think  both  these  objections  are  unfounded 

It  is  unnecessary  to  decide  whether  the  first  objection 
can  be  made  on  general  demurrer.  Probably  not;  but  sup- 
posing it  could,  we  think  the  plea  is  perfectly  good  as  it  is 
pleaded 

The  plea  is  really  not  in  bar  of  the  further  maintenance 
of  the  action,  but  in  bar  of  it  altogether;  for  though  it  is 
true  that  an  executor  may  bring  an  action  before  he  has 
obtained  probate,  yet  that  is,  provided  he  produces  the  pro- 
bate at  the  proper  time  when  the  law  requires  him  to  do  so, 
viz.  when  he  declares  and  makes  profert,  and  the  defendant 
craves  oyer  of  it  This  is  explained  in  Rollers  Abridgment, 
"Executors,"  (A),  p.  917:  "If  an  executor,  before  probate 
of  the  will,  bring  an  action  of  debt  on  an  obligation  due 
to  him  as  executor,  but  when  he  declares  he  shews  it  to 
the  Court  proved,  it  being  proved  after  the  action  brought, 
still  the  action  is  well  brought,  because  he  was  executor 
before  probate;  although  by  the  law  he  is  not  permitted  to 
sue  before  probate,  yet,  it  being  proved,  the  impediment  is 
removed  ab  initio,  for  he,  by  shewing  the  will  to  the  Court, 
satisfies  the  ceremony  which  the  law  requires,  which  he  had 
done  as  the  law  requires."  If  he  does  not  satisfy  the  condi- 
tion so  required,  and  remove  the  impediment  ab  initio,  he 
has  not  brought  the  action  properly,  and  ought  therefore  to 
be  barred. 

The  other  objection,  also,  is  not  well  founded.  The  de- 
fence made  by  the  plea  is  not  that  the  plaintiff  is  not  exe- 
cutor of  the  testator's  will,  but  that  he  has  no  authority  to 


V. 

Ca&tsr. 
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recover  the  particular  sum  due  on  the  indenture,  because  i860, 
the  instrument  itself  was  in  a  parish  which  was  a  royal  baston 
peculiar,  and  that  the  executor,  by  the  prerogative  pro- 
bate, had  no  right  to  recover  the  money  due  on  it  The 
case  closely  resembles  that  of  Stokes  v.  Bate  (a),  where  the 
plaintiff  sued  on  letters  of  administration  granted  by  the 
Bishop  of  Chester,  and  on  a  plea  of  ne  unques  adminis- 
trator the  Court  held,  that  the  objection,  that  the  particu- 
lar debt  sought  to  be  recovered  was,  at  the  time  of  the  tes- 
tator's death,  in  another  diocese,  was  not  admissible,  and 
that  the  fact  ought  to  have  been  specially  pleaded.  The 
plea  in  this  case  is  framed  according  to  that  suggestion.  It 
admits  the  plaintiff's  general  title  as  executor,  and  so  gives 
implied  colour,  but  shews  that  he  had  no  authority  over 
the  particular  debt.  In  the  case  of  Stokes  v.  Bate,  the  ar- 
gument that,  under  the  plea  of  ne  unques  administrator, 
the  question  was,  whether  the  plaintiff  was  administrator 
as  to  the  particular  debt  sought  to  be  recovered,  did  not  pre- 
vail, nor  ought  a  similar  argument,  that  the  meaning  of 
the  issue  ne  unques  executor  would  be,  that  he  was  not 
executor  as  to  the  particular  debt,  to  prevail  here;  and  that 
question  is  an  answer  to  the  objection,  that  the  plea  only 
pleads  evidence,  as  also  is  the  case  of  Crosse  v.  Corbocke(b), 
Further,  if  the  defendant  had  pleaded  such  a  plea  where 
the  object  was  to  avoid  the  probate  altogether,  we  do  not 
say  it  would  be  a  bad  plea.  In  the  note  in  Saunders'  Re- 
ports,p.275,  n.  (3),  and  Williams  on  Executors,  vol.  1,  p.  267, 
the  plea  of  ne  unques  executor  and  ne  unques  administra- 
tor are  both  put  on  the  same  footing,  and  it  is  said  that  the 
defendant  may  either  give  evidence  of  bona  notabilia  on 
that  plea,or  plead  specially.  In  this  case,  however,  there  is 
no  doubt  that  the  plea  is  good. 

Judgment  for  the  defendant, 
(a)  6  B.  <Se  G.  491.  {b)  2  Anders.  132. 
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1860. 

FA,  26.  Doe  d.  Owen  Jones  v.  David  Jones  and  Others. 

An  aatignment  Jbi JECTMENT  for  toU-houses,  toll-gates,  and  tolls.— The 
tumpikeSS^^  declaration  contained  two  demises  by  Owen  Jones,  the 
according  to  the  date  of  the  first  being  the  11th  of  May,  1849,  and  the 

form preacnbed  °  ^  ji  ^ 

by  the  3  Geo.  4,  second,  the  18th  of  May,  in  the  same  year. 

c  126  «   81 

has  no  viiiidity  At  the  trial,  before  Mavle,  J.,  at  the  Merionethshire 
^'t'otifiS'tf  Summer  Assizes,  1849,  the  following  facts  appeared :— The 
the  proper  derk  lessor  of  the  plaintiff,  Owen  Jones,  claimed  to  recover  as 

or  treasurer, 

and  by  him  mortgagee  of  the  tolls  in  the  Bala  district  of  the  Merlon- 
Wk  kepTfor*  cthshire  trust.  The  trustees  acting  under  certain  local  Acts 
that  purpose,      ^f  Parliament  had  divided  the  trust  into  several  districts, 

within  two  ' 

months  from  its  called  respectively  the  Bala,  Dolgelley,  Ffestiniog,  Bar- 

Thefactof  mouth,  and  Towyn  districts;  at  each  of  those  places  they 

prepared,  oral?  ^^^^  meetings,  and  for  each  district  a  separate  clerk  was 

***^*^®*^®"  appointed,   and  mortgages  granted,   and  registers  kept, 

transfer,  is  eyi-  The  mortgages  in  question  were  made  according  to  the 

whichajnry  form  of  transfer  given  by  the  general  Turnpike  Act, 

UfiL^rtS'"'^  3  Geo.  4,  c.  126,  s.  81,  and  extended  over  all  the  tolls 

^"™-        ,  within  the  trust,  but  were  granted  at  Barmouth,  where 

Where  the  ° 

trustees  held  John  Jones  was  the  clerk.  The  first  mortgage  was  dated 
S^sepL^  the  29th  of  September,  1834,  and  was  made  by  the  trus- 
*^iaoes  wiSin^  tccs  acting  Under  the  local  Act,  59  Geo.  3,  c.  xcviii,  and 
their  district,—  the  general  Turnpike  Act,  to  one  Evans,  to  secure  a  loan  of 

J7eU,  that  the      ,/v/v,      t^  i       •        i*    i    i  •  .     -.a- 

clerk  of  the  100/.  Evans  having  died,  his  executors,  m  May  1842,  as- 
Ae^OTtgB^  signed  the  mortgage  to  Lewis  Pugh,  and  on  the  10th  of 
was  made  and    jjay^  1849,  Pugh  assigned  it  to  the  lessor  of  the  plaintiff. 

entered  was  the 

proper  derk  to  The  transfer  to  Pugh  was  not  in  any  formal  manner  noti- 
fication, ai-  fied  to  any  clerk  or  treasurer  of  the  trustees,  but  the  sig- 
Aongh  the         nature  of  one  of  the  executors  of  Evans  was  witnessed  by 

mortgage  in-  •^ 

eluded  the  tolls   John  Jones.     No  entry  of  this  transfer  was  made  within 

of  the  whole 

district,  and  the 

derk  was  himself  the  mortgagee. 

The  tmstees  being  indebted  to  their  clerk  in  81 Z.,  for  business  done  as  a  solidtor,  gave  him  a 
mortgage  for  80/.,  wUch  redted  the  consideration  to  be  money  advanced  by  him  to  diem : — Hdd, 
that  the  mortgage  was  valid  under  the  8  Gko.  4,  c.  126,  s.  81,  the  transaction  being  equivalent  to 
money  " borrowed  and  tidten  up  at  interest"  by  the  trustees. 
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two  months  after  the  date  thereof,  as  required  by  the  3  Geo. 
4,  c  126,  &  81  (a);  but  John  Jones  entered  it  in  the  book 


1850. 


(a)  Enacts, ''ThaiitshaUbe  law- 
fill  for  the  trustees  or  commifision- 
en  of  any  turnpike  road  to  Borrow 
rndtakevpatinUretty  on  the  credit 
of  the  tolls  arising  on  such  road, 
any  sum  or  sums  of  money  as  they 
shall  from  time  to  time  respect- 
iTely  think  proper,  and  to  demise 
and  mortgage  the  tolls  on  such 
load,  or  any  part  or  parts  thereof, 
and  the  turnpikes  and  toll-houses 
for  collecting  the  same  (the  costs 
and  charges  of  which  mortgages 
sball  be  paid  out  of  the  tolls),  as 
a  security  to  any  person  or  per- 
sons, or  their  trustees,  who  shall 
adTinoe  such  sum  or  sums  of  mo- 
ney, which  mortgages  shall  be  in 
the  words  or  to  the  effect  follow- 
ing, (that  is  to  say)  " — [Here  fol- 
lows a  foxm  of  mortgage.]  "And 
copies  of- all  such  mortgages  shall 
he  entered  in  a  book  or  books  to 
he  kept  for  that  purpose  by  the 
derk  or  treasurer  to  the  said  trus- 
tees or  commissioners,  for  which 
entiy  such  clerk  shall  be  paid  the 
gam  of  fiye  shillings  and  no  more, 
out  of  the  tolls  payable  on  such 
road,  and  which  said  book  or 
books  shall  and  may  at  all  season- 
able times  be  perused  or  inspected 
without  fee  or  reward ;  and  it  shall 
he  lawful  for  all  persons  respect- 
iyely,  to  whom  any  mortgage  shall 
he  made  as  aforesaid,  or  who  shall 
he  from  time  to  time  entitled  to 
the  money  thereby  secured,  to  as- 
sign or  transfer  his,  her,  or  their 
light,  title,  and  interest  in  and  to 
sach  mortgage,  and  the  principal 
money  and  interest  thereby  se- 
cured, to  any  other  person  or  per- 

?0K  V.  C 


sons  whomsoeyer,  which  assign- 
ment or  transfer  may  be  made  in 
the  following  words,  or  words  to 
the  like  effect,  to  be  indorsed  on 
such  mortgage  security,  or  to  be 
under-written  or  thereunto  annex- 
ed,and  signed  in  the  presence  of  and 
attested  by  one  or  more  credible 
witness  or  witnesses,  (that  is  to 
say)" — [Here  follows  a  form  of  as- 
signment.] "Which  transfer  shall 
be  produced  and  notified  to  the 
clerk  or  treasurer  of  the  said  trus- 
tees or  commissioners  within  two 
calendar  months  next  after  the 
day  of  the  date  thereof,  who  shall 
enter  the  same  in  the  said  book 
or  books,  for  which  entry  the  said 
clerk  or  treasurer  shall  be  paid 
the  sum  of  five  shillings,  and  no 
more;  and  such  transfer  shall 
then  entitle  such  assignee,  his 
executors,  administrators,  and  as- 
signs, to  the  full  benefit  of  such 
mortgage  security;  and  every  such 
assignee  may  in  like  manner  as- 
sign or  transfer  the  same,  and  so 
toties  quoties;  and  it  shall  not  be 
in  the  power  of  any  person  or  per- 
sons, (except  the  person  or  per- 
sons to  whom  the  same  shall  be 
last  transferred,  his,  her,  or  their 
respectiye  executors  or  adminis- 
trators,) to  release,  discharge,  or 
nuJce  Yoid  the  original  mortgage 
security,  or  the  monies  due  there- 
on, or  any  part  thereof;  and  all 
persons  to  whom  any  such  mort- 
gage or  transfer  shall  be  made  as 
aforesaid,  shall,  in  proportion  to 
the  sum  or  sums  of  money  there- 
by secured,  be  creditors  on  the 
tolls  by  such  Act  granted,  and  on 

BXOH. 
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j850.  kept  by  him,  prior  to  the  aasignme&t  to  Owen  Jone&  This 
assignment  was  prepared  by  John  Jones,  as  solicitor  to  his 
brother  Owen  Jones,  but  no  entry  of  it  was  made  in  any 
book  until  the  18th  of  May,  1849.  The  second  mortgage 
was  made  on  the  25th  of  February,  1846,  to  John  Jones, 
for  802.  At  that  time  the  trustees  were  indebted  to  John 
Jones  in  the  sum  of  811.  for  costs,  and  he  having  applied 
to  them  for  money  on  account,  they  offered  him  this  mort- 
gage, which  he  accepted,  leaving  the  IZ.  due.  The  mort- 
gage stated  the  consideration  to  be  802.,  advanced  and  paid 
by  John  Jones  to  the  trusteea  This  mortgage  was  entered 
by  John  Jones  in  the  book  kept  by  him,  within  the  two 
months,  and  it  was  assigned  by  him  on  the  11th  of  May, 
1849,  to  the  lessor  of  the  plaintiff,  and  the  transfer  entered 
on  the  same  day,  in  the  book  kept  by  John  Jones,  but 
there  was  no  notification  to  any  other  clerk.  Upon  these 
facts  it  was  objected,  on  behalf  of  the  defendant,  that  the 
plaintiff  was  not  entitled  to  recover  on  the  first  demise, 
because  there  had  been  no  due  notification  to  the  proper 
clerk,  or  entry  by  him,  of  the  transfers  of  the  first  mortgage, 
as  required  by  the  8  Greo.  4,  c.  126,  s.  81.  And  it  was  ob- 
jected, with  respect  to  the  second  mortgage,  that  it  was 
void,  inasmuch  as  the  consideration  was  not  money  bor- 
rowed and  taken  up  at  interest,  within  the  3  Geo.  4,  c.  126, 
s.  81.  The  learned  Judge  directed  a  verdict  for  the  plain- 
tiff, reserving  leave  for  the  defendant  to  move  to  enter  a 
verdict  for  him,  as  the  Court  should  direct 

Welsby  moved  accordingly  in  last  Michaelmas  Term,  (Nov. 
26). — First,  the  lessor  of  the  plaintiff  cannot  recover  on  the 
first  demise.  Under  the  3  Geo.  4,  c.l26,  &  81,  no  interest 
passes tothe  assigneeof  the  mortgage,  unlessthe  transfer  has, 
within  the  prescribed  time,  been  notified  to  the  proper  clerk, 

the  toll-gates  and  toll-houses  in  trustees  or  oommisrionen  at  the 
equal  degree  one  with  another,  or  time  of  the  advance  of  their  re- 
in such  order  as  shall  be  agreed  spective  shares.*' 
upon  and  stipulated  by  the  said 
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and  by  him  entered  in  the  book.  It  is  true  that  the  clause  18fi0« 
oontains  no  negative  words,  but  the  enactment  amounts 
to  a  n^ation  that  the  transfer  shall  have  any  effect,  un- 
til its  provisions  are  complied  with.  It  is  similar  to  the 
ca0e  of  an  inrolment  of  a  bargain  and  sale.  Secondly,  the 
lessor  of  the  plaintiff  is  not  entitled  to  recover  on  the  se- 
cond demise  for  the  3  Geo.  4,  a  126,  &  81,  only  authorises 
the  trustees  to  mortgage  the  tolls,  for  "  money  borrowed 
and  taken  up  at  interest''  [Parke,  R — ^If  the  trustees 
had  gfHie  through  the  form  of  advancing  to  John  Jones 
the  amount  of  his  bill  of  costs,  and  he  had  immediately 
given  them  back  801.,  that  would  have  been  evidence  of 
BK>ney  borrowed.  This  transaction  is  equivalent  to  that] 
At  the  trial,  reference  was  made  to  the  case  of  The  BwrJc  of 
England  v.  Anderson  (a),  which  decided,  that  the  accept- 
ance by  a  banker  of  a  bill  drawn  by  a  customer  on  ac- 
count of  money  of  the  latter  in  the  hands  of  the  former,  is 
a  borrowing  of  money  on  the  acceptor's  bill,  within  the 
neaning  of  the  Bank  Acts.  That,  however,  was  a  money 
transaction;  here  there  is  only  an  unliquidated  claim  for 
costs.  [Parity,  R — The  mortgage  does  not  make  the  trus- 
tees debtors,  but  is  a  mere  assignment  of  the  tolls.  Sup- 
pose the  trustees  had  said  to  Jones,  "  We  cannot  give  you 
the  mortgage,  unless  you  will  advance  the  money,"  and  he 
had  then  said,  "  You  will  consider  me  as  advancing  it," 
would  not  the  transaction  have  been  good?  The  parties 
in  effect  do  the  same  thing.  We  feel  no  difficulty  about 
this  part  of  the  case;  therefore,  as  to  that  there  will  be  no 
rule.     Upon  the  first  point,  we  will  take  time  to  consider.] 

A  rule  having  been  subsequently  granted  upon  that 
point, 

Taumsend  and  E,  Beavan  shewed  cause  (Feb.  14). — The 
3  Greo.  4,  a  126,  s.  81,  is  directory  only,  and  does  not  im- 
pose as  a  condition  precedent  the  notification  and  entry 

(a)  4  Scott,  180. 
c2 
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I860.  of  the  transfer.  The  case  is  assimilated  to  that  of  a  bar- 
gain  and  sale,  which  has  no  validitj  unless  inrolled.  But 
the  language  of  the  27  Hen.  8,  c.  16,  is,  that  no  lands  ^'  shall 
pass,  alter,  or  change  from  one  to  another  '*  by  bargain 
and  sale,  except  the  same  be  made  by  writing,  indented, 
sealed,  and  inrolled.  The  3  Geo.  4,  c.  126,  does  not  in 
terms  make  the  transfer  invalid,  unless  the  prescribed 
form  is  complied  with.  If,  however,  its  language  is  to  be 
read  as  imperative,  the  only  meaning  is,  that  the  assignee 
shall  not  be  entitled  to  the  full  benefit  of  his  mortgage  secu- 
rity; that  is,  to  the  payment  of  interest.  The  facts  shew 
that  there  was  a  sufficient  notification  of  the  transfer.  John 
Jones,  who  was  clerk  to  the  trustees,  was  the  attesting 
witness  of  the  assignment  to  Pugh,  so  that  the  transfer 
was  notified  to  him  at  the  time  it  was  made.  No  par- 
ticular form  of  notification  is  required.  John  Jones  was 
also  the  proper  clerk  to  whom  the  notification  was  to  be 
made,  for  he  was  the  clerk  of  the  place  in  the  district  in 
which  the  original  mortgage  was  entered.  The  second 
mortgage  was  to  John  Jones  himself,  and  was  assigned  by 
him,  and  the  transfer  was  entered  in  the  book  which  he 
kept  [Parke,  B. — ^There  was  surely  evidence  to  go  to  the 
jury  of  a  notification.] 

WdAy  and  FouUcea,  in  support  of  the  rule. — ^The  lessor 
of  the  plaintiff  is  not  entitled  to  recover  on  either  demise 
The  statute  is  imperative,  not  directory  merely,  and  the 
transfer  only  operates  from  the  time  of  the  notification 
and  entry,  if  made  within  two  months  from  the  date  of 
the  assignment.  Here  there  was  no  notification  of  the 
transfer  to  Pugh.  [Parkey  B. — There  was  a  constructive 
notification.]  The  statute  intends  a  notification  to  the 
clerk  in  his  character  of  clerk,  and  for  the  purpose  of 
getting  the  entry  made.  [Rolfe,  B. — Might  not  the  jury 
reasonably  infer  that,  when  Evans  requested  Jones  to  wit- 
ness the  transfer,  he  requested  him  to  do  all  that  was  ne- 
cessary to  perfect  it?]     He  was  not  the  proper  clerk  to 
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receive  the  notification,  which  should  have  been  made  to  185a 
the  clerk  acting  for  the  Bala  district  A  statute  staple 
could  not  be  acknowledged  before  any  other  persons  than 
those  appointed  by  the  statutes :  2  Shep.  Touch.  355.  The 
second  mortgage  was  made  to  Jones  himself,  and  assigned 
by  him,  so  that  there  ought  to  have  been  a  notification  of  it 
to  some  independent  officer.  The  81st  section  uses  the  words 
"  clerk  or  treasurer, "  no  doubt  with  the  view  of  providing 
for  the  case  of  the  clerk  being  an  interested  party.  At  all 
events,  the  entry  by  the  clerk  in  the  proper  book  is  a  con- 
dition precedent  to  the  validity  of  the  transfer.  [Pdrke^  R 
— A  person  who  is  the  proper  clerk  to  make  the  entry  of 
a  transfer  by  another,  may  make  the  entry  of  a  transfer  by 
himself.  Therefore,  there  is  an  end  of  all  question  upon 
the  second  demise.]  Then,  as  to  the  first  demise^  the  in- 
terest of  the  lessor  of  the  plaintiff  never  accrued,  by  reason 
of  the  entry  not  being  duly  made  of  the^previous  transfer. 
An  assignment  is  a  secret  instrument,  and  without  its 
entry  the  trustees  cannot  know  whether  a  person  who 
claims  as  assignee  has  any  title,  nor  who  has  the  priority 
of  mortgage.  The  entry  is  also  for  the  benefit  of  the  assignee, 
and  in  order  to  give  him  an  undisputed  title.  Looking, 
therefore,  to  the  purposes  of  the  statute,  it  must  be  read  as 
if  the  legislature  had  used  negative,  words..  The  case  is  not 
distinguishable  from  that  of  a^  bargain  aad  sale,  which  has 
no  validity  until  inrolment:  1  Shep.  Touch.  ''  Bargain  and 
Sale,''  p.  223.  Davison  v.  OHl  (a)  shews,  that  the  form  of 
transfer,  if  adopted,  must  be  strictly  pursued.  And  in  Hill 
V.  The  Manchester  Water  Works  Company  (6),  a  bond  exe- 
cuted by  the  Company,  contrary  to  the  provisions  of  their 
Act  of  Parliament,  was  held  void,  although  the  statute  con- 
tained no  negative  words. 

Pa&ke,  B. — ^With  respect  to  the  second  demise,  we  are 

(a)  I  Kast,  64.  {h)  5  B.  <!r  Ad.  866. 
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1800.       all  of  Opinion  that  the  plaintiff  is  entitled  to  retain  the 
Doa         verdict    As  to  the  other  demise,  we  will  take  time  to 
J<»ai        consider. 

^  «•  Cur.  adv.  vidt 

Jonk 

The  judgment  of  the  Court  was  now  delivered  by 

Parks,  R — ^In  this  case  the  lessor  of  the  plaintiff  seeks 
to  recover  turnpike  tolls  on  two  demises,— one,  the  1 1th  of 
May,  1849;  the  other,  the  18th  of  May  in  the  same  year. 

We  disposed  of  the  case,  so  far  as  related  to  the  second 
demise,  on  the  argument  a  few  days  ago,  tuid  held  that  the 
lessor  of  the  plaintiff  was  clearly  entitled  to  the  verdict  on 
that  demise. 

But,  as  it  is  suggested  that  our  decision  is  required  as  to 
his  right  to  recover  on  the  first  demise,  in  order  to  deter- 
mine which  of  the  two  parties  ought  to  have  the  costs  of  an 
ejectment  on  a  demise  of  that  date,  consolidated  with  the 
present  action,  we  must  decide  that  question  also;  and  it 
depends  entirely  upon  this  point, — ^whether,  to  the  validity 
of  an  assignment  of  turnpike  tolls,  in  the  statutory  form> 
not  merely  the  production  and  notification  to  the  clerk  of 
a  transfer,  but  its  actual  entiy  in  the  proper  book,  was  ne- 
cessary; for  we  are  all  of  opinion  that  there  was  sufficient 
evidence  of  that  production  and  notification,  and  to  a  pro- 
per clerk,  on  the  11th  May  of  1849,  the  day  of  the  demise; 
but  there  having  been  no  entry  until  the  18th  of  May  follow- 
ing, the  title  was  incomplete  until  that  day,  if  the  entry 
was  a  condition  precedent 

This  question  must  depend  on  the  true  construction  of  the 
3  Greo.  4,  c  126,  a  81.  That  section  gives  a  Form  of  trans- 
fer by  an  instrument  not  under  seal  (which  Form  has  been 
followed  in  this  case),  and  goes  on  to  enact  as  follows: — 
"which  transfer  shall  be  produced  and  notified  to  the  clerk 
or  treasurer  of  the  said  trustees  or  commissioners,  within 
two  calendar  months  next  after  the  day  of  the  date  there- 
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o^  who  ahall  enter  the  same  in  the  sidd  book  or  books,  for  ISBO. 
vhich  entry  the  said  clerk  or  treasurer  shall  be  paid  the 
sum  of  five  shillings  and  no  more ;  and  such  transfer  shall 
then  entitle  such  assignee,  his  executors^  administrators, 
and  assigns,  to  the  full  benefit  of  ench  mortgage  security  i 
and  every  such  assignee  may  in  like  manner  assign  or  trans- 
fer the  same,  and  eo  toties  quoties ;  and  it  shall  not  be  in  the 
power  of  any  person  or  persons,  (except  the  person  or  persons 
to  whom  the  same  shall  be  last  transferred,  his,  her,  or  their 
respective  executors  or  administrators,)  to  release,  discharge, 
or  make  void  the  original  mortgage  security,  or  the  monies 
due  thereon,  or  any  part  thereof/'  Now,  if  we  read  this 
clause  as  the  established  rule  for  the  construction  of  statutes 
and  other  instruments  requires,  that  is,  according  to  the 
ordinary  and  grammatical  sense  of  the  words  used,  unless 
they  lead  to  some  absurdity  or  incongruity,  the  entry  shotdd 
be  held  to  be  a  condition  precedent;  for  it  is  said,  that 
when  the  entry  is  made,  tiien  the  transfer  shall  entitle  the 
assignee  to  the  full  benefit  of  the  mortgage  security;  and 
there  is  no  inconvenience,  much  less  absurdity,  in  making 
the  validity  of  the  title  depend  upon  the  act  of  the  officer 
in  entering  the  transfer;  fc^r  the  assignee  may  always  pro* 
cure  this  to  be  done ;  practically  he  is  sure  to  be  able  to  do 
it,  and  if  the  officer  were  to  refuse  he  could  compel  him  by 
mandamus;  and  until  the  entry  is  made  the  assignee  is  not 
bound  to  part  with  his  purchase-money.  There  is  no  more 
inconvenience  than  under  the  Registry  Act,  in  registering 
annuities,  or  the  Ship  Registry  Act;  and,  on  the  other 
hand,  there  is  a  great  advantage  in  having  a  regular  deduc- 
tion of  title  in  the  books  of  the  trustees,  which  is  more  com- 
pletely secured  by  making  the  validity  of  the  title  depend 
upon  it  as  a  condition,  than  by  a  mere  directory  provision 
to  that  elFecL 

We  therefore  think,  that  an  entry  in  the  book  was  essen- 
tial to  the  validity  of  a  title  under  the  statutory  assignment 
to  the  lessor  of  the  plaintiff.    Whether  it  would  have  been. 
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in  case  the  transfer  had  been  by  deed,  and  so  good  at  com- 
mon law,  or  whether  the  entry  would  have  been  good,  if 
not  made  within  two  months,  are  questions  not  necessary 
to  be  decided.  We  are  of  opinion,  therefore,  that  the  rule 
should  be  absolute  as  to  the  first  demise. 


Rule  absolute  accordingly* 


The  Bibkenhead,  LancashiBe,  and  Cheshibe  Junction 

Railway  Company  v.  Pilchee. 

UEBT, — The  declaration  stated,  that  the  defendant  was 
and  still  is  the  holder  of  divers,  to  wit,  180,  shares  in  the 
said  Company,  and  being  such  holder,  was  and  still  is  in- 
debted to  the  said  Company  in  a  large  sum  of  money,  to 
wit,  300/.,  in  respect  of  a  call  made  on  the  said  shares, 
whereby  &c.,  an  action  hath  accrued  to  the  plaintifis,  by 
virtue  of  the  Companies  Clauses  Consolidation  Act,  1845, 
and  the  Birkenhead,  Lancashire,  and  Cheshire  Railway 
Act,  1 846,  to  demand  from  the  defendant  the  said  sum  &c. 
Plea,  that,  at  the  time  when  he  the  defendant  first  be- 
to  the  plaintiff    ^^^^  and  was  the  holder  of  the  said  shares,  and  at  the 
and  wen  incur-  time  of  the  making  and  entering  into  by  him  the  defend- 

nd  by  the  de-  /»   i  -l       i      i«  •  -i  • 

fendanty  and  at  ant  of  the  Contracts  by  the  force,  virtue,  and  m  pursuance 
miOd^^uid  en-  ^^  which  the  debts,  causes  of  action,  and  liabilities,  and 
*"^!!**L!^®    ^*^ch  and  every  of  them  in  the  said  declaration  mentioned, 

contncU  oy  ' 

force  of  which 
the  plaintiflii 
daimto  be  en- 
titled by  law  to 
make  the  call 

upon  the  defendant,  at  in  the  declaration  alleged,  the  defendant  was  an  in&nt  within  the  age  of  twenty- 
one  yean.  Replication,  that  the  defendant,  at  tfie  time  when  he  first  became  the  holder  of  the  shares, 
and  at  the  time  of  his  making  the  contracts  in  the  plea  mentioned,  was  of  the  foil  age  of  twenty- 
one  years.  It  appeared  at  the  trial,  that  the  defendant  was  the  purchaser  of  the  shares  in  question 
whilst  he  was  an  infimt,  and  that,  after  he  was  of  foil  of  age,  a  call  was  made : — Hdd,  that  Uie  term 
"  contract,"  meant  the  contract  by  which  the  defendant  beoune  a  shareholder,  and  not  the  obligation 
to  pay  the  calls  under  the  8  &  9  Vict  e.  16,  s.  21,  and,  consequently,  the  plea  was  proved  by  en- 
dence  of  his  infiuicy,  at  the  time  of  the  transfer  to  him  of  the  shares. 

Qucere,  whether  the  word  "  contract,**  being  so  construed,  the  plea  was  an  answer  to  the  action. 


Feb.  25. 


To  a  declaration- 
for  railway  calls 
the  defendant 
pleaded,  that> 
at  the  time 
when  he  first 
became  the 
holder  of  the 
shares,  and  at 
the  time  of  his 
making  the  oon- 
tncts  by  force 
of  which  the 
debts,  causes  of 
action^  and  lia- 
bilities  in  the 
declaration  men^ 
tioned  accrued 


have  accrued  to  the  plaintifis,  and  been  incurred  by  the 
defendant,  as  in  the  said  declaration  is  alleged,  and  at  the 
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time  of  the  making  and  entering  into  by  him  the  defend-        I860, 
ant  of  the  contracts  by  the  force,  virtue,  and  in  pursuance    Bibsbvhxao^ 
of  which  the  plaintiffs  claim  to  be  entitled  by  law  to  .iTStSSS. 
make  the  said  call  upon  the  defendant,  and  to  demand  and      JvircTioir 

Bailwat  Co. 

have  the  amount  of  the  same  of  and  firom  the  defendant,  v. 

in  manner  and  form  as  in  the  said  declaration  is  alleged, 
he  the  defendant  was  an  infant,  within  the  age  of  twenty- 
one  years. — Verification. 

Replication,  that  the  defendant,  at  the  time  when  he 
first  became  and*  was  the  holder  of  the  said  shares  in  the 
said  declaration  mentioned,  and  at  the  time  of  the  making 
and  entering  into  by  him  the  defendant  of  the  said  con- 
tracts, and  every  of  them  in  the  said  plea  mentioned,  was 
of  the  full  age  of  twenty-one  years,  and  not  within  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  nineteen  years. 
Conclusion  to  the  country,  and  issue  thereon. 

At  the  tidal,  before  Mauley  J.,  at  the  Chester  Summer 
Assizes,  1849,  it  appeared  that  the  shares  in  question  were 
transferred'  to  the  defendtot  as  a  purchaser,  on  the  16th  of 
February,  1848,  he  being  at  that  time  an  infant,  and  that 
he  came  of  age  on  the  7th  of  April  following.  On  the  20th 
of  May,  in  the  same  year,  there'was  a  resolution  for  a  call, 
which,  on  the  24th  of  May,  was  announced  by  a  circular, 
addressed  to  every  shareholder,  requiring  him  to  pay  the 
amount  on  the  16th  of  June.  On  the  part  of  the  plaintiffs, 
it  was  submitted  that  the  plea  was  not  proved,  inasmuch 
as  the  '^  contract^'  therein  mentioned  ineant  the  obligation 
to  pay  the  call,  and  that  did^not  arise  until  after  the  de- 
fendant was  of  full  aga  The  learned  Judge  directed  a 
verdict  for  the  plaintiff,  reserving  leave  for  the  defendant 
to  move  to  enter  a  verdict  for  him. 

A  rule  nisi  having  been  obtained  accordingly, 

Wdfhy  and  Towmend  shewed  cause  (Feb.  14). — The 
question  is,  to  what ''  contracts''  the  plea  and  replication, 
taken  together,  must  be  construed  to  refer.    The  allegation 
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1800.        ^^  ^^^  declaration,  that  the  defendant  "ia  the  holder  of 
^■"— V — "      shares/'  means,  that  he  was  the  holder  at  the  time  the  call 
Lakoabhirs/    was  made :  The  Bdfast  Jkc  Railway  Company  v.  Strange  (a). 
^" Jtoomott"  The  plea  must  therefore  be  taken  in  the  sam:e  sense,  and 
Railway  Co.    aa  meaning  that  the  defendant  was  an  infant  at  the  time 
PiLOHiB.      of  the  contract  by  virtue  of  which  the  debt  accrued;  that 
is,  the  resolution  of  the  directors  that  a  call  be  made:  Ex 
parte  Tooke  (6).    Whether  or  no  the  defendant  was  an  in- 
fant at  an  anterior  period  is  therefore  immaterial   The  plea 
does  not  allege  any  repudiation  by  the  defendant  after  he 
became  of  age.     [They  referred  to  The  Cork  and  Bandon 
Railway  Company  r.  Ca^enove  (c),  The  Leeds  and  Thirsk 
Railway  Company  v.  Fearrdey  (d).  Hie  Newry  and  Ennis- 
kiUen  Railway  Company  v.  Coombe  («).] 

WiUes  and  Bra/ndt^  in  support  of  the  rule. — ^The  plaintiff 
were  bound  by  this  issue  to  prove,  that  at  the  time  the  de- 
fendant became  the  holder  of  the  shares  he  was  of  full  age. 
IParke,  B. — ^Does  the  term  "  contract"  mean  the  contract 
which  the  defendant  entered  into  when  he  purchased  the 
shares,  or  the  obligation  which  the  8  &  9  Vict  c.  16,  imposes 
in  respect  of  calls?  K  the  latter,  the  plea  was  not  proved.] 
The  21st  section  of  that  Act  enables  the  directors  to  enforce 
the  contract  made  with  the  original  subscribers,  and  when 
their  shares  are  transferred,  the  contract  is  transferred;  so 
that  the  effect  of  the  statute  is  not  to  impose  any  new  obli- 
gation upon  a  transferee  of  shares,  but  to  enable  the  Com- 
pany to  enforce  against  him  the  original  contract.  The 
7  &  8  Vict  c  110,  relates  to  the  registration  of  persons 
who  had  contracted  to  subscribe,  for  the  purpose  of  form- 
ing a  joint-stock  Company.  The  object  of  the  8  &  9  Vict 
c.  16,  was  to  incorporate  such  subscribers,  and  it  provides 
for  the  transfer  of  shares,  and  enables  the  Company  to  call 

(a)  1  Exch.  739.  (cQ  4  Exch.  26. 

(b)  18  L.  J.,  Q.  B.,  343.  («)  3  Exch.  566. 

(c)  10  Q.  B.  936. 


V. 
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for  tlie  money  which  the  original  subscribers  had  con-        i860. 
traeted  to  pay,  in  order  to  carry  on  the  undertaking;  so    Biuevhbad, 
dial  the  traii8f(^?ee  becomes  liable  to  pay  in  respect  of  the  J^*CHWH»m 
original  contract^  in  the  same  way  that  the  assignee  of  a    ^^'^'^^ 
lease  is  liable  while  he  continues  to  hold  the  land.    The 
making  of  the  caQ  creates  no  new  obligation,  but  is  only  a 
condition  precedent  to  the  right  to  recover  the  sum  origin- 
ally subscribed  for.     [Parke,  R — ^The  language  of  the  sta- 
tute is  equivalent  to  saying,  that  every  person  who  is  a 
shareholder  at  the  time  of  making  a  call,  shall  be  bound  to 
pay  the  call.     But  then,  accordii^  to  Stowel  r.  Lord 
Z<mch  (a),  there  is  an  implied  exception  in  favour  of  per- 
sons incapable  of  contracting,  from  want  of  reason  or  the 
like.] 

Gur.  adv.  rult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pa&kb,  B. — ^This  case  came  before  us  a  few  days  ago,  on 
a  motion  for  a  new  trial  It  was  an  action  of  debt  for  a 
call,  alleged  to  be  due  to  the  plaintiffs  from  the  defendant 
as  the  holder  of  180  shares  in  the  plaintiffs^  Company,  the 
call  being  made  on  the  16th  of  June,  1848.  [His  Lordship 
stated  the  pleadings,  and  proceeded.]  On  the  trial  it  ap- 
peared, that  on  the  21st  of  May,  1848,  there  was  a  resolu- 
tion for  a  call  On  the  24th  of  May,  a  circular  announcing 
it  was  addressed  to  all  the  shareholders,  requiring  the 
amount  to  be  paid  on  the  1 6th  of  June.  The  transfer  of  the 
shares  was  made  to  the  defendant  as  a  purchaser,  on  the 
1st  of  March,  when  he  was  an  infant;  he  came  of  age  on 
the  7th  of  April,  1848.  On  these  facts,  the  question  was, 
whether  the  plea  was  proved.  That  depends  upon  the 
meaning  of  the  term  "  contract*'  in  the  plea.  If  it  means 
the  '*  contract"  by  which  he  acquired  the  shares  from  his 

(a)  Plowd.  353  a. 
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1850.        vendor,  there  is  no  doubt  he  was  then  an  infant,  as  well  as 
-,^""*^'     ^      at  the  time  when  he  became  a  holder  of  the  shares,  and 
Lahoashibb,    consequently  the  plea  was  proved.    If,  on  the  other  hand, 
JuwoTioii      the  term  "  contract"  means  the  obligation  to  pay  the  calls 
Railway  Co.    ^pg^ted  by  the  special  Act  establishing  the  railway,  and 
PiLOHBR.      the  8  &  9  Vict,  a  16,  that  obligation  did  not  arise  until 
the  time  fixed  for  the  payment  of  the  call,  and  then  the 
defendant  was  of  fuU  age,  and  the  plea  was  not  proved. 
We  think  that  this  obligation,  created  by  statute,  cannot 
be  described  as  a  "  contract,"  and  consequently  that  the 
meaning  of  the  plea  is,  that  he  was  an  infant  when  the 
contract  was  made  by  which  he  became  a  shareholder;  and 
in  that  sense  of  the  word  the  plea  was  proved^  and  the 
rule  must  therefore  be  absolute  to  enter  a  verdict  for  the 
defendant.    Whether  the  plea  is  an  answer  to  the  declara- 
tion, the  word  "  contract"  being  so  construed,  is  a  ques- 
tion which  we  need  not  now  consider. 

Rule  absolute. 


FA,  15.  Thomas  v,  Thomas,  Executrix,  &c. 

.    ,       jlxSSUMPSIT  for  money  had  and  received  to  the  plain- 

An  action  for         ./»»  t-m  • 

money  had  and  tin  s  use. — Flea,  non  assumpsit. 

B^c  by  one         -^^  *^^  ^^ial,  before  Rolfe  R,  at  the  last  Herefordshire 

tenant  in  com-    Summer  Assizes,  it  appeared  that  the  plaintiff  and  one 

mon  againit  hu  '  ^^  * 

co-tenant,  who  Benjamin  Thomas,  the  defendant's  late  husband,  were  en- 
more  than  his  titled,  under  the  will  of  one  Alice  Thomas,  to  certain  pre- 
profits!     ^       mises  as  tenants  in  common;  but  that  Benjamin  Thomas, 

for  some  time  previously  to  his  death,  in  February,  1848, 
received  the  whole  rent  It  was  admitted  that  the  plain- 
tiff was  entitled  to  half  of  the  rent,  as  such  tens^t  in  com- 
mon, and  the  present  action  was  brought  to  recover  the 
moieties  of  five  years'  rent.  On  the  part  of  the  defendant, 
it  was  objected  that  this  form  of  action  would  not  lie  by 
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one  tenant  in  common  against  his  co-tenant ;  and  a  verdict        1850. 

was  taken  hj  consent  for  the  pIainti£F,  leave  being  reserved  Tboxab 

for  the  defendant  to  move  to  enter  a  nonsuit.  THOMAfl. 
A  rule  nisi  having  been  obtained  accordingly, 

WhcUeley  and  W.S.Gooke  shewed  cause  (Feb.  7). — ^There  is 
no  objection  to  this  form  of  action.    At  common  law,  the 
action  of  account  lay  only  against-  a  guardian  in  socage,  a 
bailiff,  or  receiver :  2  Inst.  379 ;  or  as  between  merchants ;  but 
it  lay  not  between  tenants  in  common,  unless  he  who  was 
charged  had  been  constituted  bailiff:  Co.  Litt.  1 72;  a..  Com. 
Dig.  "  Accompt,''  (A  4),  Arch.  N.  P.  196,  SeL  N.  P.  2.   The 
4  Anne,  c.  16,  s.  27,  passed  to  enable  one  tenant  in  com* 
mon  to  sue  the  otherwhere  he  had  not  been  appointed  bai- 
liff  It  provides,  that  actions  of  account  '^  shaU  and  may" 
be  brought  by  one  tenant  in  common,  against  the  other,  as 
bailiff,  for  receiving  more  than  comes  to  his  just  share  or 
proportion.  That  was  an  enabling  statute,  and  did  not  de- 
prive the  parties  of  any  other  remedy  they  might  have.  In 
many  cases  an  action  of  account  and  also  of  assumpsit 
will  lie.     It  is  laid  down  in  Brooke's  Abr.  "  Accompt,''  pi. 
20,  on  the  authority  of  the  Year  Book,  47  Edw.  3,  22,  that 
if  two  are  jointly  possessed  of  a  chattel,  and  one  of  them 
sells  it,  an  action  of  account  will  lie  against  him  for  the 
other's  share  of  the  money.    That  position  having  been 
cited  in  Wheder  v.  Home  (a),  WiUes,  C.  J.,  said,  "  I  should 
think  that  not  only  an  action  of  account,  but  even  an  ac- 
tion on  the  case  for  money  had  and  received,  might  be  well 
brought  against  him  for  it."    In  Viner'sAbr.  "Account," 
(A),  pL  12,  there  is  cited  a  case  otHamond  v.  Ward,  "which 
was  error  to  reverse  a  judgment  in  an  insimul  computa- 
verunt,  and  assigned  that  the  action  was  brought  against 
him  for  rent  as  tenant  of  the  land,  and  not  as  receiver; 
and  therefore,  account  did  not  lie;  but  BoUe,  C.  J.,  said,  "  It 

(a)  Willes,  208. 
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2^^2i^  appears  here  that  the  action  is  brought  against  the  defend- 
ant as  receiver;  and  if  one  receives  my  rents  without  my 
consent,  I  may  have  either  debt  or  account  against  him ; 
and  affirmed  the  judgment"  In  W^kin  v.  Wilkinia),  which 
was  an  action  of  assumpsit,  the  plaintiff  declared  "  that 
the  defendant  intending  to  go  beyond  sea,  he  delivered  him 
a  box  and  goods,  which  the  defendant  promised  to  dispose 
of  for  him,  and  to  give  him  an  account  thereof  at  his  re- 
turn. Defendant  pleaded  in  abatement,  that  he  was  the 
plaintiff's  bailiff,  and  merchandised  the  said  goods,  and 
that  he  ought  to  bring  account,  and  not  an  action  on  the 
case,  non  allocatur;  for,  the  action  being  grounded  on  an 
express  promise,  assumpsit  lies  as  well  as  account,  and  the 
plaintiff  has  his  election;  et  per  HoUy  there  is  some  incon- 
venience in  giving  a  long  rambling  account  in  evidence  to 
a  jury;  but  whenever  one  acts  as  bailiff,  he  promises  to 
render  account"  Dolben,  J.  (b) — "  Case  lies,  because  an  ac- 
tion of  account  is  a  tedious  and  troublesome  action."  The 
case  was  adjourned,  and  ultimately  the  Court  gave  judg* 
ment  of  respondeat  ouster  (c).  In  Bacon's  Abr.  "  Accompt," 
(C),  citing  Brooke's  Abr.  "Accompt,"  pL  35,  it  is  said,  "  An 
action  of  accompt  lies  not  for  a  thing  certain,  as  if  a  man 
delivers  102^  to  B.to  merchandise  with,  he  shall  not  have 
account  of  the  101  but  of  the  profits,  which  are  uncertain." 
In  Viner's  Abr.  "  Account,"  (A),  pi  12,  it  is  laid  down, 
that  "  no  account  lies  for  rent  reserved  upon  a  lease  for 
years,"  because  it  is  a  thing  certain.  [Parke,  B. — ^There 
is  this  ATKmymotbs  ease  in  11  Mod.  92,  which  illustrates 
the  subject: — "  Powell,  J. — If  I  give  money  to  another  to 
buy  goods  for  me,  and  he  neglects  to  buy  them,  for  this 
breach  of  trust  I  shall  have  election  to  bring  debt  or  ac- 
count; and  cited  four  or  five  cases.  HoU,  C.  J.,  contri, 
— If  the  party  did  not  take  it  as  a  debt,  but  ad  compu- 
tandum,  or  ad  merchandizandum,  it  must  be  an  account, 

(a)  1  Salk.  8;  Shower,  71.         {b)  Comb.  149.         (c)  Garth.  89. 
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and  he  shall  have  the  benefit  of  an  accountant,  which  is,  I86a 
he  may  plead  being  robbed,  which  shall  be  a  good  plea  in 
the  last  case,  but  not  in  the  first/']  In  Tomkins  v,  WtH- 
thear(a)y  Oibbs,  C.  J.,  says,  "  The  use  of  the  action  of  ac- 
count is,  where  the  plaintiff  wants  an  account,  and  cannot 
give  evidence  of  his  right  without  it;  but  if,  by  subtract- 
ing the  amount  of  six  articles  on  the  one  side  from  the 
amount  of  nine  articles  on  the  other,  the  plaintiff  can 
make  out  that  a  balance  is  due  to  him  even  of  50^,  it  is 
impossible  to  say  that  the  action  of  assumpsit  will  not  lie 
for  that  balance/'  Here  no  account  is  wanted,  but  the 
plaintifiTs  olaim  is  ascertained  by  taking  half  the  annual 
rental  for  five  years.  OoodtiUe  v.  Toombs  (b)  decided  that 
one  tenant  in  common  may  maintain  trespass  for  mesne 
profits,  after  a  recovery  in  ejectment,  against  his  co-tenant. 
That  is  a  stronger  case  than  the  present,  inasmuch  as  there 
the  damages  were  unliquidated,  and  the  jury  might,  if  they 
thought  fit,  have  given  more  than  the  amount  of  the  rent. 
fThey  also  cited  Sturton  v.  Ridiardson  (c).  Boater  v.  Ho- 
sier  (d)y  and  Cottam  v.  Partridge  (s).] 

Keating  andiSKifiner,  in  support  of  the  rule. — ^At  common 
law  one  tenant  in  common  could  not  maintain  any  action 
against  his  co-tenant^  unless  the  latterwere  his  bailiff.  In  Co, 
litt.  200.  b.,  it  is  said,  '^Although  one  tenant  in  common  or 
joint  tenant,  without  being  made  bailiff,  take  the  whole  pro- 
fits, no  action  of  account  lieth  against  him,  for  in  an  action 
of  account  he  must  charge  him  either  as  a  guardian,  bailiff, 
or  receiver,  as  hath  been  said  before,  which  he  cannot  do  in 
this  case,  unless  his  companion  constitute  him  his  bailiff. 
And  therefore  all  those  books  which  affirm  that  an  action  of 
account  lieth  by  one  tenant  in  common  or  joint  tenant 


(a)  5  Tatmt.  431.  (d)  6  Bing.  N.  0.  288. 

(h)  3  Wilfl.  118.  {e)  4  M.  A  Q.  271. 

{c)  13  M.  &  W.  17. 
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I860.  against  another^  must  be  intended  when  the  one  maketh 
the  other  his  bailiff,  for  otherwise  never  his  bailiff  to  ren- 
der an  account  is  a  good  plea."  Com.  Dig.  tit  ^'Estates  by 
Grant/'  (K8),  and  Cruise's  Dig.,  tit  20,  s.9,  are  authorities 
to  the  same  effect.  There  is  good  reason  why  an  action 
for  money  had  and  received  will  not  lie  by  one  tenant  in 
common  against  his  co-tenant;  for,  in  the  first  place,  there 
is  no  privity  between  them.  In  Clarcmce  v.  MarahaU  (a), 
Bayleyy  B.,  speaking  of  that  form  of  action,  says,  "  Now  that 
is  a  species  of  action  in  which,  if  you  establish  agency  clear- 
ly, why  then  you  may  treat  the  rents  jpeceived  by  your  agent 
as  so  much  money  received  for  your  use,  but  you  must  make 
out  most  clearly  that  an  agency  subsisted  in  point  of  fact 
before  you  can  maintain  an  action  for  money  had  and  re- 
ceived, which  is  not  an  action  in  which  rents  received  un- 
der an  adverse  holding  or  possession  are  recoverable  by  the 
rightful  owner."  A  further  objection  to  that  form  of  action 
is,  that  it  would  deprive  the  co-tenant  of  his  right  to  de- 
ductions, which  would  be  allowed  in  an  action  of  account* 
Again,  if  the  receipt  by  one  tenant  in  common  of  his  com- 
panion's share  of  the  profits  raised  an  implied  assumpsit, 
the  title  to  the  land  might  be  put  in  issue  in  an  action  for 
money  had  and  received.  Eason  Y.Henderson  (b)BhewsthBi 
the  only  remedy  is  by  action  of  account 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabkb,  B. — ^The  question  in  this  case  is,  whether  an  ac- 
tion for  money  had  and  received  lies  by  one  tenant  in  com- 
mon against  his  companion.  On  the  argument,  the  autho- 
rities on  the  subject  on  both  sides  were  cited. 

It  appears  to  us  to  be  clear,  from  Co.  Litt.  200.  b.,  that 

(a)  2  0.  &  M.  495.  (h)  18  L.  J.,  Q.  B.,  69. 
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bj  the  common  law  a  tenant  in  common  could  bring  no 
such  action  as  this.  In  that  page  several  cases  are  put 
in  which  one  tenant  in  common  may  bring  an  action  Thomas. 
against  his  companion;  but  it  is  there  said,  that  if  two  be 
tenants  in  common  of  a  chattel,  and  one  of  them  takes  it 
away,  the  other  has  no  remedy  by  action,  except  when  the 
subject-matter  is  destroyed,  but  must  watch  his  opportunity 
to  retake  it.  Several  other  instances  are  there  put,  illus- 
trative of  these  distinctions;  and  it  is  expressly  laid  down, 
that  no  action  of  account  lay  by  the  common  law  by  one 
tenant  in  common  against  his  companion  for  taking  more 
than  his  share  of  the  profits,  unless  where  he  had  constituted 
him  his  bailiff  to  receive  them.  Now  this  want  of  remedy 
by  the  common  law  was  provided  for  by  the  stat  4  Anne, 
c.  16,  s.  27,  which  enables  one  tenant  in  common  to  main- 
tain an  action  of  account  against  the  other  as  bailiff,  for  re- 
ceiving more  than  his  due  share  or  proportion;  in  which 
case,  however,  he  is  entitled  to  all  the  rights  and  indemni- 
ties of  a  receiver,  and  consequently  would  be  able  to  shew 
that  the  money  had  been  lost  without  his  fault;  whereas, 
in  an  action  for  money  received  to  the  use  of  another,  the 
defendant  is  liable  for  the  money  absolutely.  It  is  clear, 
therefore,  that  the  statute  of  Anne  only  gives  an  action  of 
accotmt,  in  which  the  receiver  would  be  entitled  to  all  just 
allowances;  and  if  so,  that  this  action  for  money  had  and 
received  will  not  lie. 

A  question  occurred  to  my  mind,  which  I  thought  wor- 
thy of  consideration,  namely,  whether  this  action  might  not 
lie,  on  the  principle  that,  where  there  are  tenants  in  com- 
mon of  a  reversion  (as,  for  instance,  of  a  reversion  of  land 
let  on  lease),  they  may  either  join  in  their  action  for  rent, 
or  bring  several  actions.  If  a  tenant  in  common  can  re- 
cover a  moiety  of  the  rent  (as,  for  instance,  supposing  the 
rent  to  be  40i,  that  he  could  recover  201)  there  might  be  a 
colour  for  saying  that  the  other  could  sue  him  for  half  of 
a  whole  amount  wrongfully  received.   But  that  is  explain- 
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ed  by  Lord  HoUy  in  Midgley  v.  Lovdace  (a)  and  Martin  ▼. 
Crompe  (b).  He  says,  that  where  a  tenant  in  common  severs 
in  such  an  action,  he  cannot  recover  half  the  sum  nominar 
tim,  but  only  half  of  the  rent;  thus  shewing  that  the  rent 
continues  unsevered 

It  appears  to  us,  therefore,  that  the  case  of  a  tenant  in 
common  who  receives  the  whole  of  the  rent  due  to  himself 
and  his  companion  is  analogous  to  the  case  of  a  tenant  in 
common  taking  the  whole  of  a  chattel  into  his  possession ; 
in  which  case  neither  trespass  nor  trover  Ues  against  him. 
The  plaintiff's  only  remedy  here  is  therefore  by  action  of 
account,  and  this  rule  must  be  made  absolute. 


Rule  absoluta 


(a)  Gftrth.  289. 


{h)  1  Ld.  Raym.  340. 


Fw,  8. 

The  Court  re- 
fiued  to  amend 
the  indone- 
ment  on  a  pln- 
ries  writ  of 
■ummons  by 
making  the  day 
of  the  date  of 
the  fint  writ 
conformable  to 
the  tact,  al- 
though the  debt 
would  other- 
wise be  barred 
by  the  Statute 
of  Limitationfl. 


T 


Medlicott  v.  Hunteb. 


HIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
why  the  plaintiff  should  not  be  at  liberty  to  amend  the 
indorsement  on  the  last  pluries  writ  of  summons  issued 
in  this  cause,  by  inserting  the  date  of  the  first  -writ  of 
summons. 

It  appeared  that  the  first  writ  of  summons  issued  on 
the  20th  August,  1846,  and  on  the  21st  December,  in  the 
same  year,  was  returned  non  est  inventus,  and  entered  of 
record  according  to  the  provisions  of  the  2  Will.  4,  c.  39, 
s.  10.  This  writ  was  continued  by  alias  and  pluries  writs, 
which  were  also  entered  of  record,  the  last  of  which  issued 
on  the  18th  February,  1848,  and  upon  which  the  de- 
fendant's attorney  gave  an  undertaking  to  appear.  This 
writ  contained  an  indorsement  that  the  first  writ  of  sum- 
mons was  dated  the  21st  August,  1846.  The  action  was 
on  promises,  and  the  defendant  pleaded  the  Statute  of 
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Limitations ;  to  which  the  plaintiff  replied,  that  the  cause 
of  action  did  accrue  within  six  years,  upon  which  issue  Mbduoott 
was  joined  The  issue  delivered  stated  that  the  defendant  Hrans. 
had  been  summoned  to  appear  by  virtue  of  a  writ  issued 
on  the  20th  August,  1846.  In  Trinity  Term,  1849,  the 
defendant  obtained  a  rule  absolute  to  amend  the  issue, 
by  inserting  the  date  of  the  18th  February,  1848,  as  the 
commencement  of  the  action,  instead  of  the  20th  August, 
1846,  which  was  accordingly  done.  The  plaintiff  there- 
upon obtained  the  present  rule;  against  which 

BoviU  shewed  cause,  in  last  Michaelmas  Term  (Nov.  26). 
— The  2  WilL  4,  a  39,  s.  10,  expressly  declares,  that  no 
second  or  subsequent  writ  of  summons  shall  be  available 
unless  it  contains  the  required  indorsement  at  the  time 
the  copy  is  served.  This  Court  has  decided  that  such  is 
the  construction  of  the  statute:  Waiker  v.  OoUick(a).  In 
Campbell  v.  Smart  (b\  the  Court  of  Common  Pleas  refused 
to  allow  the  dates  of  writs  of  summons  to  be  altered,  for 
the  purpose  of  preventing  the  plaintiff's  claim  from  being 
barred  by  the  Statute  of  Limitations.  [Parkey  B. — In  Ot«i- 
verwdl  v.  Nugee  (c),  this  Court  amended  alias  and  pluries 
writs  of  summons  bj  indorsing  thereon  the  day  of  the 
date  of  the  first  writ  of  summons  and  return  thereto;  but 
that  decision  was  given  with  reference  to  such  amend- 
ments as  could  be  made  at  common  law.  Since,  however, 
it  has  been  decided  that  the  indorsement  must  be  on  the 
writ  at  the  time  of  service,  there  is  less  reason  for  allowing 
the  amendment] 

Hugh  HiUy  in  support  of  the  rula — In  Walker  v.  Coir 
lick{fC)y  the  alias  writ  did  not  contain  any  indorsement; 
here  the  object  of  the  amendment  is  to  make  the  date  con- 
formable to  the  trutL  That  decision  is  no  authority  that 
the  indorsement  must  be  on  the  writ  at  the  time  of  ser. 

(a)  4  Kxch.  171.  {h)  6  C.  B.  196.         (c)  16  M.  k  W.  559. 

d2 
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1850.  vice,  but  only  that  it  must  be  proved  at  the  trial,  that  the 
HsDLiGOTT  requisites  of  the  statute  have  been  complied  with.  The 
HuwTBiL  defendant  will  not  be  prejudiced  by  the  amendment,  as 
the  objection  may  still  be  taken  at  the  trial,  and  the  ques- 
tion as  to  the  construction  of  the  statute  carried  to  a 
court  of  error  by  bill  of  exceptions.  A  similar  amendment 
was  allowed  by  this  Court,  in  Williams  v.  Williams  (a), 
and  that  authority  was  acted  on  in  Mavor  v.  Spalding  (b). 

Cur.  adv.  vult. 

Parse,  B.,  now  said : — In  this  case,  the  first  writ  of  sum- 
mons issued  on  the  20th  of  August,  but  in  the  indorsement 
on  the  subsequent  writ  to  save  the  Statute  of  Limitations, 
it  was  stated  to  have  issued  on  the  21st  We  are  all  of 
opinion  that  we  cannot  alter  the  indorsement,  because,  by 
the  terms  of  the  statute,  the  indorsement  must  be  on  the 
writ  at  the  time  of  service;  and  therefore  we  cannot,  al- 
though to  save  the  Statute  of  Limitations,  afterwards  make 
a  new  indorsement. 

Rule  discharged. 

(a)  10  M.  &  W.  476.  (b)  1  D.  &  L.  878. 


T 


HILABY   VAOATION,   13  VICT.  37 

1850. 

Parry  v,  Thomas.  Feb.  15. 


RESP ASS  quare  clausum  fregit  To  tnspaas 

Pleas.  —  First,   not  guilty.      Secondly,   not  possessed.  ^[^tST 
Thirdly,  that  the  place  in  which  &c.,  long  hefore  and  at  'fo*^*  pleaded 
the  said  several  times  when  &a,  hath  remained  and  been,  in  quo  was  in 
and  still  is,  part  of  a  certain  parcel  of  land,  consisting  of  h!1  whidfwas 
divers,  to  wit,  200  acres  of  land,  called  Common  Wood,  ^^^l  ^^ 
situate  in  the  borough  of  Holt,  in  the  county  of  Denbigh.  ^^  bnigesMs 

_,-  irftTTi't  /.TN  thereof  were  a 

That  the  town  and  borough  of  Holt,  in  the  county  of  Den-  body  corporate 
bigh,  for  a  long  time  before  and  at  the  time  of  the  making  ^^e  Bq^ms^ 
of  the  grant  hereinafter  mentioned,  and  thence  conti-  h*?*!^?^J*^ 
nually  until  and  at  the  said  several  times  when  &c.,  was  Eariof  A.^being 
and  still  is  an  ancient  town  and  borough;  and  that  the  certain  land, 
said  town  and  borough  of  Holt,  long  before  and  at  the  ZcwL quo 
time  of  the  making  of  the  grant  hereinafter  mentioned,  ^^'  ^^^. 
and  thence  continually  until  and  at  the  said  several  times  to  the  burgeises 
when  &c.,  formed  part  of  and  was  within  the  lordship  of  h.,  their  Eng- 
Bromfield,  in  the  marches  of  Wales ;  and  that  the  burgesses  ^*^  ^**"  ^^a 

'  '  o  Buccessorsi  and. 

of  the  said  town  and  borough,  from  time  whereof  the  me-  their  tenants, 

.  1     t  ^  1  common  of  pas- 

rnory  of  man  is  not  to  the  contrary,  and  thence  for  a  long  tnre  in  the  said 
time,  to  wit,  until  and  at  the  said  several  times  when  &;a,  ^^j,  ^^^ 
were  and  still  are  a  body  politic  and  corpomte,  by  the  J^**^**)^ 
name  of  the  Burgesses  of  the  Town  of  Holt,  and  by  the  levant  and 
said  name  were  used  to  plead  and  be  impleaded.     That  piea  then 
heretofore  &a,  upon  the  Monday  then  next  after  the  SSf^J^taaa 
Feast  of  St  Andrew  the  Apostle,  in  the  thirteenth  year  t"^"  ^  h., 

*  ''  and  an  Enghsh 

of  the  reign  of  the  Lord  Henry  the  Fourth,  late  King  of  suooeMor  of  the 

bnigesaes  of  H., 
to  whom  the 
grant  was  made,  and,  as  nich  boigeas  and  English  successor,  ought  to  have  common  of  pasture  for  his 
cattle  leTant  and  ooodiant  within  the  borough  of  H. ;  wherefore  he  placed  his  cattle  there,  which 
was  the  trespass  complained  of  Replication,  that  the  defendant  ought  not  to  have  common  of  pas- 
tare  lor  his  cattle  lerant  and  oonchant,  within  the  borough  of  H.,  mode  et  formft : — Ileid,  that  the  re- 


pliestion  only  put  in  issue  the  &ct  of  the  defendant  having  such  right  of  common  as  was  stated  in  the 

Uiat  the  riffl] 
hj  proceedings  under  the  Indosure  Act,  8  &  9  Vict  c.  118;  but  he  ought  to  have  shewn  in  what 


plea;  and  therefore  the  plaintiff  could  not  give  eridence  Uiat  the  right  of  common  was  extinguished 


vaj  the  grant  ceased  to  operate,  by  replying  the  facts  specially. 

Eeld,  also,  that  the  plea  was  bad,  inasmuch  as  it  iJleged  a  grant  to  the  Corporation  of  H.  in 
thdr  corporate  capacity,  and  not  for  the  benefit  of  the  individual  burgesses. 
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1860.        England,  Thomas  Earl  of  Arundel  and  Surrey,  Lord  of 
Bromfield  and  Yale,  in  the  marches  of  Wales,  was  seised 
in  his  demense  as  of  fee  of  and  in  the  said  lands  called 
Common  Wood,  whereof  the  said  close  in  which  &a  was 
and  is  part;  and  the  said  Thomas  Earl  of  Arundel  and 
Surrey  then  being  so  seised  thereof  as  aforesaid,  and  then 
having  full  power  and  authority  in  that  behalf  to  make 
the  grant  hereinafter  mentioned,  and  the  said  burgesses 
of  the  town  of  Holt  then  having  full  right,  power,  and 
capacity  in  that  behalf  to  accept,  receive,  and  take  the 
same,  the  said  Thomas  Earl  of  Arundel  and  Surrey  then, 
to  wit,  on  &c.,  by  a  certain  charter,  sealed  with  his  seal, 
and  date  whereof  is  the  day  and  year  last  aforesaid  (ex- 
cuse of  profert),  did  grant  to  the  burgesses  of  the  said 
town  of  Holt,  their  English  heirs  and  successors,  and  their 
tenants,  common  of  pasture  in  the  said  parcel  of  land 
called  Common  Wood,  for  all  their  cattle  within  the  said 
town  of  Holt  levant  and  couchant,  with  free  ingress  and 
egress  for  the  same,  to  hold  to  the  said  burgesses,  their 
English  heirs  and  successors,  and  their  tenants  several,  at 
all  times  of  the  year.    The  plea  then  stated,  that  the  de- 
fendant was  and  is  a  burgess  of  the  said  town  and  borough 
of  Holt,  and  an  English  successor  of  the  said  burgesses  of 
the  said  town  of  Holt,  to  whom  the  said  grant  of  the  said 
common  of  pasture  in  the  said  lands  called  Common  Wood 
was  so  made  by  the  said  Thomas  Earl  of  Arundel  and 
Surrey,  as  aforesaid;  and  ''as  such  burgess  and  English  suc- 
cessor, at  the  said  several  times  when  &c.,  ought  to  have 
had  and  enjoyed  common  of  pasture  for  his  said  cattle 
levant  and  couchant  within  the  said  town  and  borough  of 
Holt,  at  his  free  will  and  pleasure,  in,  upon,  and  through- 
out the  said  lands  called  Common  Wood."    Wherefore  the 
defendant,  as  such  burgess  and  English  successor,  at  the 
said  several  times  when  &c.,  placed  his  cattle  in  the  said 
lands  &c.,  as  he  lawfully  might  &;c.,  quss  sunt  eadem. — 
Verification. 
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Beplication,  that  the  defendant,  at  the  said  several  times  1850. 
when  &C.,  ought  not  to  have  had  and  enjoyed  common  of 
pasture  for  his  said  cattle  levant  and  couchant,  within  the 
said  town  and  borough  of  Holt,  at  his  free  will  and  plea^ 
sure,  in,  upon,  and  throughout  the  said  lands  called  Common 
Wood,  modo  et  form&,  &c. ;  upon  which  issue  was  joined. 

At  the  trial,  before  Matde,  J.,  at  the  Denbighshire  Sum- 
mer Assizes,  1849,  the  plaintiff's  counsel  proposed  to  give 
evidence  of  certain  proceedings  under  the  Greneral  Inclo- 
sure  Act,  8  &  9  Vict.  c.  118,  by  which  it  was  submitted 
the  right  of  common  had  been  extinguished.  This  evi- 
dence was  objected  to  on  the  part  of  the  defendant,  but 
admitt^  by  the  learned  Judge,  subject  to  the  opinion  of 
the  Court  Upon  the  evidence,  his  Lordship  thought  that 
there  was  no  extinguishment  of  the  right  of  common,  be- 
cause it  came  within  the  exception  of  the  12th  section,  it 
not  being  a  stinted  common.  A  verdict  was  found  for  the 
plaintiff  on  the  first  and  second  issues,  and  for  the  defend- 
ant on  the  third. 

Weltbyy  in  the  following  Michaelmas  Term,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection,  or 
for  judgment  non  obstante  veredicto  on  the  third  plea; 
and  a  cross  rule  was  obtained,  to  enter  a  verdict  for  the 
defendant  on  the  ground  of  the  improper  reception  of  the 
evidence;  which  rules  were  argued  (February  14)  by 

Martin^  Totunsend,  and  E.  Sevan,  for  the  defendant. — 
First,  under  this  replication,  which  improperly  traverses 
matter  of  law,  the  plaintiff  was  not  entitled  to  give  in  evi- 
dence new  affirmative  matter,  shewing  that  the  right  of 
common  was  extinguished.  The  only  point  in  issue  was, 
whether  the  defendant,  as  such  burgess,  had  a  right  of 
common  of  pasture  for  his  cattle  levant  and  couchant;  and 
if  the  plaintiff  relied  upon  the  fact  of  the  grant  having 
ceased  to  operate,  he  should  have  replied  specially,  shew- 
ing in  what  way  it  was  put  an  end  to. 
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1860.  Secondly,  The  plea  is  good.    It  contains  the  words  for 

want  of  which  the  plea  in  MeUar  v.  8p(Ueman{d)  was  held 
bad.  [Parke,  B. — ^There  the  prescription  was  by  the  bur- 
gesses "  for  themselves  and  every  burgess  of  the  borough."] 
Here  the  grant  is  to  the  bui^esses  ''  and  their  tenants/' 
which  shews  that  it  was  intended  to  be  a  personal  benefit 
to  the  burgesses,  and  not  merely  to  them  in  their  corporate 
capacity  (6). 

Welsby  and  FovJJces,  for  the  plaintiff. — Under  the  tra- 
verse taken  by  the  replication,  it  was  competent  for  the 
plaintiff  to  give  in  evidence  facts  shewing  that  the  right 
of  common  was  extinguished.  Courts  of  justice  discou- 
rage unnecessary  prolixities  in  pleading:  1  Wms.  Saund 
103  c,  n.  3.  Perhaps  the  replication  might  have  been 
bad  on  special  demurrer,  as  an  argumentative  traverse  of 
the  title  alleged  in  the  plea;  but  the  defendant  having 
joined  issue  upon  it,  if  any  one  step  in  the  title  be  dis- 
proved by  the  plaintiff's  evidence,  the  whole  must  fail.  A 
prescription,  which  is  only  a  grant  before  the  time  of  legal 
memory,  may  be  traversed  by  the  general  replication;  so 
also  a  prescriptive  claim  under  the  2  &  3  Will  4,  c.  71. 
[Parke,  B. — How  do  you  distinguish  this  case  from  that  of 
The  Bishop  of  Meath  v.  The  Marquis  of  Wi7ichester(c)i] 
That  was  a  quare  impedit,  in  which  the  plaintiff,  after 
tracing  his  title  through  various  steps,  alleged  that  he 
thereby  became  possessed  of  the  advowson,  and  the  de- 
fendant, under  a  denial  of  the  plaintiff's  possession,  sought 
to  give  in  evidence  mere  collateral  matter,  viz.  a  fine  of 
the  advowson  levied  by  one  whose  estate  the  plaintiff 
had. 

Then,  with  respect  to  the  plea — it  is  bad  for  not  shew- 

(d)  1  Saund.  343.  as  the  case  fell  within  the  12th 

(b)  They  also  argued  that  the  section ;  but,  as  the  Court  gave  no 

right  of  common  was  not  eztin-  opinion  on  that  point,  the  argu- 

guished  by  the  proceedings  under  ments  are  omitted, 

the  6  ^  9  Vict.  c.  118,  inasmuch  (c)  3  Bing.  N.  C.  183. 
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ing  that  the  individual  burgesses  were  entitled  to  the  l&SO. 
right  of  common  under  that  grant  to  the  Corporation.  It 
should  have  been  pleaded  as  a  grant  to  the  Corporation, 
hj  name,  for  the  benefit  of  the  burgesses,  and  still  sub- 
sisting in  the  burgesses;  in  which  case,  according  to  the 
authority  of  Metier  v.  Spatemany  it  might  have  been  en- 
joyed by  the  burgesses  in  their  individual  capacity.  A 
corporation  aggregate  cannot  take  lands  by  their  corpo- 
rate name  to  them  and  their  heirs,  but  only  to  them  and 
their  successors.  Com.  Dig.  "Franchises,''  (F  16)  n.  (i); 
Co.Litt  94.  b.  The  plea  is  inconsistent  and  repugnant;  it 
first  alleges  a  grant  which  could  only  be  enjoyed  by  the 
Corporation  in  their  corporate  capacity,  and  it  then  states 
that  the  right  is  to  be  enjoyed  by  burgesses  individually. 

Cur.  adv.  vult 

Pabkb,  6.,  now  said  (after  stating  the  pleadings) : — Upon 
the  issue  on  the  third  plea,  it  was  proposed  by  the  plaintiff 
to  shew  (and  the  point  was  reserved  for  the  consideration  of 
the  Court),  that  the  right  of  common  had  ceased  by  reason 
of  an  inclosure,  made  by  the  inclosure  commissioners  un- 
der the  8  &  9  Vict.  c.  118.  We  yesterday  intimated  an 
opinion,  that  that  question  was  not  admissible  under  this 
replication,  which  only  puts  in  issue  the  fact  of  the  de- 
fendant having  a  right  of  common  in  the  manner  described 
in  the  plea;  that  this  being  a  claim  by  grant,  and  not  by 
prescription,  the  plaintiff  ought  to  have  shewn  in  what 
way  that  grant  had  ceased  to  operate,  by  replying,  that  it 
had  been  put  an  end  to  by  the  act  of  the  commissioners,  un- 
der the  8  &  9  Vict,  c  118.  Consequently,  as  the  evidence 
was  inadmissible,  it  becomes  necessary  for  us  to  consider 
whether  the  commissioners  had  power  or  not  under  that 
statute  to  inclose  this  common,  it  being  alleged  that  it 
was  not  a  stinted  common,  in  which  case  only  the  commis- 
sioners had  power. 

Then  a  motion  was  made  for  judgment  non  obstante 


42  BXOHEQinSB  BBP0BT8. 

^850.^      veredicto,  on  the  ground  that  it  does  not  appear  by  the  plea 
that  the  defendant  had  any  right  of  common,  inasmuch  as 
the  grant  was  to  the  Corporation,  and  not  to  the  indivi- 
dual burgesses  constituting  the  Corporation.    Now,  that  is 
somewhat  obscure,  from  the  allegation  that  the  grant  was 
made  **  to  the  burgesses  of  the  town  of  Holt,  their  English 
heirs  and  successors^'  (which  are  words  not  very  intelligi- 
ble), "  for  all  their  cattle  levant  and  couchant  in  the  said 
town  of  Holt"    The  question  is,  whether  upon  that  allega- 
tion we  can  see  that  the  meaning  of  the  plea  is,  that  the 
grant  was  made  to  the  Corporation  of  Holt,  for  the  benefit 
of  the  individual  burgesses,  or  whether  it  was  simply  a  grant 
of  an  incorporeal  hereditament  to  the  Corporation,  as  a  cor- 
poration.   We  cannot  come  to  the  conclusion  that  the  for- 
mer is  the  meaning  of  the  grant    It  is  very  probable,  look- 
ing at  the  peculiar  terms  of  this  grant,  and  considering  also 
the  fact  of  enjoyment,  shewn  by  the  evidence,  that  if  the 
defendant  had  pleaded  this  as  a  grant  made  to  the  bur- 
gesses in  their  corporate  character,  for  the  use  of  the  bur- 
gesses of  the  borough,  such  a  plea  would  have  been  sup- 
ported.    In  MeUor  v.  Spateman,  it  was  averred  that  the 
Corporation  of  Derby  time  out  of  mind  had  been  used  and 
accustomed  to  enjoy  the  right  of  common  for  their  bur- 
gesses, the  several  burgesses  of  the  borough.    So  here,  if  the 
averment  had  been  that  Lord  Arundel  granted  rights  of  com- 
mon to  the  burgesses  of  the  borough  of  Holt,  forthe  burgesses 
and  their  tenants,  the  defendant  being  a  burgess,  the  plea 
would  have  been  good ;  and  I  think  that  if  they  had  so 
pleaded  it,  the  evidence  would  have  supported  that  allega- 
tion.   We  cannot  collect  upon  the  face  of  this  plea,  that 
this  was  a  grant  to  any  body  but  the  Corporation,  so  that 
they  might  have  granted  the  right  of  common  to  some  one 
else,  and  were  not  bound  to  hold  it  for  the  burgesses. 
Therefore,  the  plea  is  bad,  and  the  plaintiff  is  entitled  to 
judgment  non  obstante  veredicto. 

Judgment  for  the  plaintiff. 
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BuoKLBY  i;.  Hann. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  a  suggestion  should  not  be  entered  on  the  roll,  to  de- 
prive the  plaintiff  of  costs,  under  the  London  Small  Debts 
Act,10&ll  Vict  c  bad  (a). 

It  appeared  from  the  affidavits,  that  the  action  was  by 
the  indorsee  against  the  acceptor  of  a  bill  of  exchange, 
drawn  by  one  £.  Wood,  and  by  him  indorsed  to  the  plain- 
tiff, and  was  tried  before  the  Secondary  of  London,  under 
a  writ  of  trial,  when  a  verdict  was  found  for  the  plaintiff 


Feb.  6. 

A  derk  in  the 
Admiralty^whOy 
ai  fach,  attends 
daily  at  an  of- 
fice witliin  the 
city  of  London, 
is  not  a  penon 


u 


(a)  The  following  sections  were 
referred  to : — 

Sect  40.  "  That  such  summons 
may  issue,  provided  the  defend- 
ant, or  one  of  the  defendants,  shall 
dwell  or  cany  on  his  business  with- 
in the  city  of  London  or  the  liber- 
ties thereof  at  the  time  of  the 
action  brought;  or  proyided  the 
defendant,  or  one  of  the  defend- 
ants, shall  hare  dwelt  or  carried 
on  his  business  therein  at  some 
time  within  six  calendar  months 
next  before  the  time  of  the  action 
brought ;  or  if  the  cause  of  action 
arose  therein." 

Sect.  112.  ''That  all  actions 
and  proceedings  which  before  the 
passing  of  this  Act  might  hare 
been  brought  in  any  of  her  Ma- 
jesty's superior  courts  of  record, 
where  the  plaintiff  dwells  more 
than  twenty  miles  from  the  de- 
fendant, or  where  any  officer  of 
the  court  holden  under  the  pro- 
Tisions  of  this  Act  shall  be  a  party, 
except  in  respect  of  any  claim  to 
any  goods  and  chattels  taken  in 
execution  of  the  process  of  the 
court,  or  the  proceeds  or  value 


thereof,  may  be  brought  and  deter- 
mined in  any  such  superior  court, 
at  the  election  of  the  party  suing 
or  proceeding,  as  if  this  Act  had 
not  been  passed." 

Sect.  113.  "That  if  any  action 
shall  be  commenced  after  the 
passing  of  this  Act  in  any  of  her 
Majesty*s8uperiorcourtsof record, 
for  any  cause  other  than  those 
lastly  hereinbefore  specified,  for 
which  a  plaint  might  have  been 
entered  in  the  court  holden  under 
the  proyisions  of  this  Act,  and  a 
Tcrdict  shall  be  found  for  the 
plaintiff  for  a  sum  not  more  than 
twenty  pounds  if  the  said  action 
is  founded  on  contract,  or  less  than 
five  pounds  if  it  be  founded  on 
tort,  the  said  plaintiff  shall  haye 
judgment  to  recoyer  such  sum 
only,  and  no  costs ;  and  if  a  yerdict 
shall  not  be  found  for  the  plaintiff, 
the  defendant  shall  be  entitled  to 
his  costs  as  between  attorney  and 
client,  unless  in  either  case  the 
Judge  who  shall  try  the  cause  shall 
certify  on  the  back  of  the  record 
that  the  action  was  fit  to  be 
brought  in  such  superior  court." 
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18M.  for  1 22.  4«.  The  defendant,  who  resided  at  Greenwich,  in 
the  county  of  Kent,  was  a  clerk  in  the  Admiralty,  and,  as 
such  clerk,  daily  attended  at  the  office  called  "  The  Gene- 
ral Register  and  Record  Office  of  Seamen,"  No.  70,  Lower 
Thames-street,  in  the  city  of  London,  and  he  had  no  other 
occupation  or  business.  The  plaintiff  resided  at  Edmon- 
ton, in  the  county  of  Middlesex,  and  the  bill  in  question 
was  drawn  and  accepted,  and  Wood  put  his  name  upon  it, 
at  the  office  No.  70,  Lower  Thames-street,  and  it  was  then 
sent  by  a  messenger  to  the  residence  of  the  plaintiff,  who 
received  it  there. 

J*.  Brown,  in  last  Michaelmas  Term,  (November  26) 
shewed  cause. — First,  the  defendant  did  not  carry  on  his 
business  within  the  city  of  London.  A  clerk,  who  merely 
attends  at  an  office  in  the  city,  cannot  be  said  to  "  carry 
on  his  business"  there,  within  the  meaning  of  the  10  &;  11 
Vict.  c.  IxxL  The  word  "  business  "  is  used  in  its  popular 
sense,  as  denoting  "  trade  or  business,"  and  it  is  evident, 
from  the  word  "  dwell,"  that  the  meaning  of  the  statute 
is,  that  if  the  defendant  shall  not  reside  within  the  city, 
it  shall  be  sufficient  if  he  carries  on  his  trade  or  busi- 
ness there.  The  words  of  the  London  Court  of  Requests 
Act,  39  &  40  Geo.  3,  c.  civ,  were,  "  residing  or  inhabiting 
within  the  city  of  London  or  the  liberties  thereof,  or 
keeping  any  house,  warehouse,  shop,  shed,  stall,  or  stand, 
or  seeking  a  livelihood,  or  trading  or  dealing  within  the 
same  city  or  liberties;"  and  it  was  held,  that  a  clerk  in 
the  Excise  Office,  who  attended  at  the  office  in  the  city 
for  certain  hours  every  day,  and  who  had  no  other  means 
of  obtaining  his  livelihood,  was  not  a  person  "  seeking  a 
livelihood"  in  the  city,  within  the  meaning  of  that  Act: 
Smith  V.  Hurrell  (a).  In  Rolfe  v.  Learmovih  (6),  the  Court 
of  Queen's  Bench  held,  that  the  deputy-sealer  of  writs  in 

(a)  10  B.  &  C.  642.  (b)  19  Law  J.,  Q.  B.,  10. 
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the  Court  of  Chanceiy,  whose  duty  it  was  to  attend  the        1850. 
Lord  Chancellor  when  sitting  at  Westminster,  and  affix 
the  Great  Seal  to  instruments,  was  not  a  person  carrying 
on  his  business  at  Westminster,  within  the  meaning  of  the 
County  Court  Act,  9  &  10  Vict  c.  95. 

Secondly,  under  the  10  &  11  Vict.  c.  Ixxi,  the  whole 
cause  of  action  must  arise  within  the  city  of  London, 
which  is  not  the  case  here.  In  that  respect  the  10  &  11 
Vict  c.  Ixxi,  differs  from  the  9  &  10  Vict  c.  95,  s.  128, 
the  words  of  which  are,  "  or  where  the  cause  of  action  did 
not  arise  wholly,  or  in  some  material  point,  within  the 
jurisdiction  of  the  court,"  &c.  This  bill  was  drawn  and 
accepted  within  the  city  of  London,  but  was  delivered  to 
the  plaintiff  in  the  county  of  Middlesex.  There  was  no 
complete  indorsement  until  delivery:  Marston  v.  Allen  (a). 

W,  L.  Thomas,  in  support  of  the  rule. — It  is  sufficient 
if  any  part  of  the  cause  of  action  arose  within  the  city  of 
London.  There  is  a  prim&  facie  case  which  will  justify 
the  entry  of  a  suggestion,  which  may  be  afterwards  tra- 
versed: Butter  V.  Comey  (b).  The  defendant  had  no  other 
occupation,  and  performed  all  the  duties  by  which  he 
gained  his  livelihood  within  the  city  of  London. 

Pabke,  6. — ^The  statute  requires  the  cause  of  action, 
that  is,  the  whole  cause  of  action,  to  arise  in  the  city.  In 
this  case  it  did  not:  until  the  bill  was  delivered  to  the 
plaintiff,  no  cause  of  action  arose  from  the  indorsement 
to  him.  Upon  the  other  point  we  will  take  time  to  con- 
sider. 

Cur.  adv.  vult 

Parke,  B.,  now  said : — This  was  an  application  to  enter 
a  suggestion  to  deprive  the  plaintiff  of  costs,  and  the  case 
depends  upon  the  meaning  of  the  term  "carry  on  business," 
in  the  London  Small  Debts  Act,  10  &  11  Vict  c.  Ixxi,  ss.  40, 

(a)  8  M.  <fe  W.  494.  {b)  2  Bxch.  474. 


46  SXOHBQUSB  BEPOBia 

1850.  113.  The  question  was,  whether  a  clerk  in  the  Admiralty, 
whose  duty  it  was  to  attend  at  a  place  in  the  city  in  that 
department,  was  a  person  carrying  on  business  within  the 
limits  of  the  city.  A  similar  question  has  been  under  the 
consideration  of  the  Court  of  Queen's  Bench,  with  respect 
to  the  County  Courts  Act,  9  &  1 0  Vict  c.  95,  and  they 
have  held,  that  the  deputy  sealer  of  writs  in  the  Court  of 
Chancery  is  not  a  person  who  carries  on  his  business  in 
any  definite  locality.  In  like  manner,  it. cannot  be  con- 
sidered that  a  clerk  who  attends  at  an  office  in  the  city 
carries  on  some  independent  business  there,  so  as  to  be 
within  the  meaning  of  the  Act  in  question.  The  rule  will 
therefore  be  discharged. 

Rule  discharged. 


/V6. 11.  Moss  v.  Hall  and  Wife. 

To  an  action  on  xjlSSIJMPSIT. — The  first  count  of  the  declaration  was 
d^LfbTthe  ^y  *^^  plaintiff  as  indorsee  of  a  bill  of  exchange  for  25Z., 
indorMe  against  dra^^ni  by  One  W.  Vanderstcau  (to  whom  the  female  de- 

the  ezecntnx  of  "^  ^  ^ 

the  drawer,  the  feudaut  was  executrix),  upou  and  accepted  by  one  James 

ed,  that  Jta  Osbome.    Plea  (inter  alia)  to  the  first  count,  that  after  the 

diTe  ™d^:  ^^  ^«^«  d^«  ^d  PayaWe  according  to  the  tenor  and 

lifetime  of  the  effect  thereof,  and  before  the  commencement  of  the  suit,  and 

agrced  between  in  the  lifetime  of  the  said  W.  Vanderstean,  to  wit,  on  &c., 

th^^the  holder  it  was  agreed  by  and  between  the  plaintiff,  then  being  the 

of  the  bill,  and 
the  acceptor, 

without  the  authority  or  cooaent  of  the  drawer, "  that,  for  a  good  and  raffident  consideration  in  that 
behalf  that  is  to  say,  that  in  ooniideration  that  the  said  J.  0.  (the  acceptor)  would,  daring  a  certain 
reasonable  time,  to  wit,  during  the  space  of  one  month  from  the  day  and  year  last  aforesaid,  use  his 
best  endeayours  to  procure  a  new  and  approved  negotiable  bill  of  exchange  to  be  taken  by  the  plain- 
tiff if  satis&ctoxy  to  him,  in  lieu  and  substitution  and  for  and  on  account  of  the  said  bill,  he  tiie  plainr 
tiff  would,  for  and  during  the  period  aforesaid,  abstain  from  and  forbear  enforcing  payment  from  J.  O. 
of  the  said  bill  by  proceedings  at  law  or  otherwise."  The  plea  then  aTerred,  that  in  pursuance  of  the 
said  agreement,  the  said  J.  0.  did  during  the  said  period  use  his  best  endeavoun,  &e.,  and  con- 
daded  by  alleging,  that  the  plaintiff  gave  time  to  the  acceptor  without  the  consent  of  the  drawer; 
and  that  the  drawer  had  nerer  ratified  the  agreement — Verification.  Keplication,  de  injuriA: — Hdd, 
on  general  demurrer,  that  the  plea  disdosed  a  suiHdent  oonsideiation  for  the  holder's  promise  to 
suspend  the  action  against  the  acceptor,  and  that  the  surety  was  thereby  discharged : — Hdd,  also,  on 
special  demurrer,  that  the  replication  de  injuriA  to  this  plea  was  bad. 
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holder  of  the  said  bill,  and  the  said  James  Osborne  the  iSdO. 
acceptor,  without  the  aulJiority  or  consent  of  the  said  W. 
Vanderstean,  that  for  a  good  and  sufficient  consideration 
in  that  behalf,  that  is  to  say,  that  the  said  James  Osborne 
would,  during  a  certain  reasonable  time,  to  wit,  during  the 
space  of  one  month  from  the  day  and  year  last  aforesaid, 
use  his  best  endeavours  to  procure  a  new  and  approved 
negotiable  bill  of  exchange  to  be  taken  by  the  plaintiff,  if 
sati^Mstory  to  him,  in  lieu  and  substitution  and  for  and 
on  account  of  the  said  bill,  he  the  plaintiff  would,  for  and 
during  the  period  aforesaid  in  this  plea  mentioned,  abstain 
from  and  forbear  enforcing  payment  from  the  said  James 
Osborne  of  the  said  bill  in  the  first  count  mentioned,  by 
proceedings  at  law  or  otherwise ;  and  that,  in  pursuance 
of  the  said  agreement,  the  said  James  Osborne  did,  during 
the  period  last  aforesaid,  namely,  in  the  space  of  one 
month  from  the  day  and  year  last  aforesaid,  use  his  best 
endeavours  to  procure  a  new  and  approved  negotiable  bill 
of  exchange,  to  be  taken  by  the  plaintiff,  if  satisfactory  to 
him,  in  lieu  and  substitution,  and  for  and  on  account  of 
the  said  bill.  The  plea  then  averred,  that  the  plaintiff, 
without  the  consent  or  authority  of  W.  Vanderstean,  gave 
time  to  the  said  James  Osborne,  to  wit,  for  the  period  afore- 
said, for  the  payment  of  the  said  bill,  and  that  the  said  W. 
Vanderstean  never  ratified  the  said  agreement — Verifica- 
tion.    Replication,  de  injuri&.    Special  demurrer. 

The  plaintiff,  in  his  points  for  argument,  stated  he  should 
contend  that  the  plea  was  bad. 

The  demurrer  was  argued  in  last  term  (January  18)  by 

Lushy  in  support  of  the  demuirer. — ^The  replication  is 
clearly  bad.  The  plea  does  not  set  up  any  excuse  for  non- 
payment by  the  defendants.  The  subject  matter  of  the  de- 
fence, as  it  appears,  arose  after  the  bill  had  become  due  and 
payable  It  therefore  does  not  set  up  matter  in  excuse  for 
the  breach  of  the  promise,  but  is  in  the  nature  of  a  dis- 
charge. 
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1850.  H,  HUly  contriL — ^The  replication  cannot  be  defended ; 

but  then  the  question  arises,  whether  the  plea  is  good.  It 
is  bad,  on  the  ground  that  it  does  not  state  any  sufficient 
consideration  for  the  supposed  agreement  The  agreement, 
therefore,  was  not  binding  upon  the  principal,  and  the 
surety  was  not  released  by  it  Thus,  in  Philpot  y.  Briant  (a), 
where  the  executor  of  the  acceptor  of  a  bill  of  exchange 
orally  promised  to  pay  the  holder  out  of  his  own  estate, 
provided  the  holder  would  forbear  to  sue,  and,  in  conse- 
quence of  that  arrangement  he  did  forbear,  it  was  held 
that,  the  promise  being  void,  the  drawer  of  the  bill  was  not 
thereby  discharged  Many  other  authorities  might  be  ad- 
duced, which  are  founded  upon  that  principle  [Parke^  B. — 
The  consideration  might  be  sufficient,  if  the  party  agreed 
to  take  substantial  trouble  in  obtaining  a  new  negotiable 
instrument,  and  not  merely  to  lie  by.  In  such  case  per- 
sonal trouble  would  be  the  consideration.] 

Lush,  in  reply. — ^The  plea  is  good.  The  question  is, 
whether  the  plea,  upon  general  demurrer,  states  a  bind- 
ing agreement  Now  it  is  clear  that,  in  an  action  upon 
an  agreement,  the  consideration  is  sufficient  to  support  the 
action,  where  a  benefit  is  conferred  upon  the  defendant,  or 
the  plaintiff  is  put  to  any  inconvenience  or  trouble.  Un- 
less, therefore,  it  distinctly  appears  upon  this  plea  that  the 
consideration  alleged  had  no  such  operation,  the  plea  is 
good.  A  firesh  negotiable  bill  may  be  of  great  benefit  to 
the  one  party,  and  the  other  party  may  be  put  to  great 
trouble  in  endeavouring  to  obtain  it  The  Court  cannot 
say  that,  under  all  circumstances,  this  consideration,  and, 
consequently,  the  agreement,  is  a  mere  nullity. 

The  Court  recommended  the  plaintiff  to  amend,  and 
the  case  stood  over  to  give  him  that  opportunity.    But 

(a)  4  Bing.  717. 
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on  a  subsequent  day  the  plaintiff's  counsel  stated  that  the        1860. 
plaintiff  would  take  the  opinion  of  the  Court  upon  the 
question.    The  case  of  Ford  v.  Beech(a)  was  referred  to. 
And  now — 

Paiikb,  R,  (after  stating  the  pleadingS;)  said: — The  repli- 
cation was  admitted  to  be  bad  by  the  plaintiff  s  counsel, 
on  the  argument  of  the  ease;  .and  the  question  is,  whether 
the  plea  is  good.  We  are  of  opinion  that  it  is.  We  must 
assume  that  the  plea  does  not  contain  merely  a  promise  or 
assurance  on  the  part  of  the  acceptor  that  he  would  use 
his  best  endeavours  to  procure  a  new  and  approved  nego- 
tiable bill,  but  a  positive  contract  to  that  effect;  and  as 
there  is  such  a  positive  contract,  the  question  is,  whether 
there  is  any  sufficient  consideration  alleged  to  make  that 
a  binding  contract  The  law  is  perfectly  settled,  that  a 
binding  agreement,  founded  upon  a  good  consideration, 
for  the  breach  of  which  an  action  would  lie,  entered  into 
by  a  person  with  the  principal,  by  which  the  latter  is  dis- 
charged, discharges  the  surety  also.  The  question  is, 
whether  any  such  binding  agreement  is  stated  in  this  plea. 
Now,  if  the  nature  of  the  transaction  was  such  as  one  is 
led  to  suspect  it  was  from  the  plea,  it  is  highly  probable 
that  the  jury  would  negative  any  such  contract  But  sup- 
posing the  contract  to  have  been  that  which  is  here  pleaded, 
then  comes  the  question,  whether  the  fact  of  the  acceptor's 
agreeing  with  the  holder  of  the  biU.  that  he  the  acceptor 
would  take  trouble  in  order  to  obtain  a  fresh  negotiable 
bill  of  exchange,  although  of  a  smaller  amoimt,  would 
constitute  a  sufficient  consideration  upon  which  to  found 
a  binding  agreement  between  those  parties.  We  are  of 
opinion  that  it  does  constitute  a  sufficient  consideration. 
The  trouble  which  a  party  imposes  upon  himself  may  be 
a  good  consideration  for  a  promise,  aud  it  is  not  for  us 

(a)  17  L.  J.,  Q.  B.,  114. 
VOL.  V.  E  BXCH. 
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1850.  to  estimate  whether  the  bargain  was  a  good  one  or  not. 
An  engagement  by  a  person  to  remunerate  the  act  of 
another,  which  benefits  the  former  or  puts  the  latter  to 
any  inconvenience  or  loss,  is  a  binding  engagement  We 
were  referred  to  the  case  of  Ford  v.  Beechy  which  decides 
that  an  agreement  to  suspend  an  action  is  no  answer  to 
it.  And  that  is  so ;  but  this  is  not  an  agreement  to  suspend 
the  action  against  the  defendant  himself,  but  it  is  an  agree- 
ment to  give  time  to  the  principal,  namely,  to  suspend 
the  action  against  him;  and  whenever  a  party's  hands  are 
effectually  tied  up,  so  that  he  cannot  break  such  an  engage- 
ment without  being  made  liable  for  a  breach  of  it,  the  surety 
is  discharged,  the  rule  being,  that  there  must  be  either  a 
new  security  given  to  extend  the  time,  or  a  binding  agree- 
ment, upon  a  sufficient  consideration,  to  suspend  the  re- 
medy. In  this  case  the  surety  is  discharged;  and,  as  we 
are  of  opinion  that  the  plea  is  good,  our  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant. 


F^.  13.  HiTCHiNGS  V,  Thompson  and  Howard. 

The  payment  of  JtViEPLEVIN. — Avowry  by  the  defendants,  alleging  that 
^KTk  luUiori^  the  plaintiff  was  tenant  to  them  of  the  house  in  which  the 
o^CTthrremto  distress  was  made.     Plea  in  bar,  non  tenuit. 
hig  principal,  ia       At   the  trial,  before  Cresswell,  J.,  at  the  last  Bristol 

evidence  as  -^ 

against  the  te-  Summer  Assizes,  it  appeared  that  the  distress  for  rent  was 
d^'8  titiefS^  levied  on  the  11th  of  July,  1847,  in  a  house  in  the  occu- 
di^nStSd^M*  P*^^^°  ^^*^^  plaintiff;  that  the  house  originally  belonged 

his  principal's 
name  at  the  time. 

Where  A.  had  paid  rent  to  B.,  the  agent  of  C.  &  D.,  and  the  property  for  which  the  rent  was  paid 
was  subsequently  conveyed  to  C.  &  E.,  and  A.  still  mad  the  rent  to  B.,  but  was  not  informed  by  the 
latter  of  the  change,  and  B.  paid  over  the  rent  to  C.  &  E.  \—Hdd,  that  the  payment  so  made  was 
some  evidence  of  the  title  of  C.  &  £.  to  the  property,  and  that,  under  such  circumstances,  there  was  no 
necessity  (in  an  action  of  replevin  by  A.  against  parties  cUiiming  under  C.  and  K)  for  the  proof  of 
the  conveyance  to  C.  &  K 
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to  one  W.  Clarke,  who  conveyed  it  upon  his  marriage  to        1850. 
Hessra  Ward  and  Baynton,  as  trustees  of  the  settlement.     HiTCHuras 
The  plaintiff  then  endeavoured  to  shew,  that  Baynton     thokpsow. 
having  withdrawn  from  the  trusteeship,  a  Mr.  Newman 
was,  by  a  deed  of  the  21st  of  February,  1846,  appointed  in 
his  place;  but  the  execution  of  this  deed  was  not  proved. 
Ward  and  Newman  afterwards  retired  from  the  trustee- 
ship, and  the  legal  estate  in  the  house  was  conveyed  by 
the  latter  trustees  to  the  present  defendants.    The  plain- 
tiff paid  the  rent  to  a  Mr.  Horwood,  the  receiver  and  agent 
of  Messrs.  Ward  and  Bajmton,  and  Ward  and  Newman, 
during  their  respective  trusteeships.     The  plaintiff  had, 
on  the  occasion  of  each  payment,  obtained  receipts  from 
Horwood  in  the  following  form : — 

"  Received,  for  the  trustees  of  Mr.  and  Mrs.  W.  Clarke, 
of  Mr.  Hitchings,  5L  Ss,,  being  for  half  a  year's  rent  for  the 
house  and  premises  situate  in  the  parish  of  St.  Philip  and 
Jacob,  Bristol,  due,  &c. 

"  DAliTIEL  HOBWOOD." 

Horwood  had  paid  the  money  over  to  Messrs.  Ward  and 
Baynton,  and  Ward  and  Newman,  but  the  plaintiff  did 
not  know  of  the  change  of  the  trustees,  or  that  Horwood 
was  agent  for  all  of  them.  It  was  thereupon  contended, 
on  behalf  of  the  plaintiff,  that  the  defendants  had  failed  to 
shew  that  he  was  tenant  to  them,  inasmuch  as  there  was  no 
evidence  of  the  transfer  of  the  property  to  Ward  and  New- 
man. The  learned  Judge  being  of  such  opinion,  directed 
the  jury  to  that  effect,  and  the  plaintiff  obtained  a  verdict, 
with  4L  48.  damages. 

Cockbum,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdirection,  and  con-^ 
tended,  that  as  the  plaintiff  had  paid  rent  to  an  authorised 

e2 
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1650.        agent  of  the  defendants,  he  was  estopped  from  denying 
HiTOHiNos     ^^^^  title;  and  he  cited  Oovldsworth  v.  Knights  (a). 


V, 

Thompsok. 


BvM  and  Kingdon  now  shewed  cause. — The  direction 
was  correct.  It  appeared  by  the  evidence  adduced  on  be- 
half of  the  defendants,  that  the  title  to  the  property  in 
question  was  vested  in  Messrs.  Ward  and  Baynton;  and  as 
it  was  not  proved  to  -have  passed  to  Messrs.  Ward  and 
Newman,  it  is  to  be  presumed  that  the  estate  remained 
vested  in  the  first  trustees.  The  defendants  therefore  failed 
to  shew  any  title  in  themselves.  The  receipts  ^ven  were 
merely  for  the  trustees  of  Mr.  and  Mrs.  Clarke,  and  the 
plaintiff  was  neither  aware  of,  nor  did  he  recognise,  the 
change  of  the  trustees.  [Rol/e,  B. — ^There  was  no  evidence 
that  the  plaintiff  paid  the  rent  for  the  first  set  of  trus- 
tees only.  He  paid  it  to  Horwood  for  the  trustees,  who- 
ever they  might  happen  to  be  at  the  time  of  the  payment. 
Alderson,  B. — ^The  transaction  amounts  to  this:  the  plain- 
tiff pays  the  agent  the  rent,  implying  at  the  same  time 
that  it  is  of  no  importance  to  him  who  the  trustees  may 
be,  provided  the  agent  pays  the  amount  over  to  the  party 
really  entitled  to  it.  Receipt  of  rent  is  some  evidence  of 
title.] 

Cockbum  and  M.  Smithy  in  support  of  the  rule,  were  not 
heard. 

Parke,  B. — ^The  rule  must  be  made  absolute.  I  think 
that  there  was  evidence  in  this  case  that  the  plaintiff  held 
the  premises  upon  which  the  distress  was  made,  as  tenant 
to  the  defendants,  Thompson  and  Howard.  It  was  proved 
that  Mr.  Horwood  received  certain  sums  of  money  from  the 
plaintiff  as  rent  for  Messrs.  Ward  and  Baynton,  and  subse- 
quently other  sums  for  rent ;  and  the  defendants,  in  order 

(a)  11  M.  <k  W.  337. 
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to  obtain  the  verdict,  were  bound  to  shew  that  they  were  1850. 
entitled  to  this  rent,  on  account  of  which  the  distress  was  Hitchinos 
made.  The  terms  of  the  holding  are  not  disputed,  and  the  thommoh. 
only  question  is,  whether  the  defendants  made  out  a  suffi- 
cient title  in  this  case  to  receive  the  rent.  It  has  been 
uiged,  on  the  part  of  the  plaintiff,  that  Mr.  Horwood  did 
not  inform  the  plaintiff  upon  whose  account  he  received 
the  rent.  If,  however.  Ward  and  Newman  had  distrained 
for  rent,  the  receipt  of  previous  rent  by  Horwood,  as  their 
agent,  on  their  account,  would  be  some  evidence  of  their 
title,  although  he  did  not  disclose  their  names- to  the  plain- 
tiff. Here  there  is  some  evidence  that  Ward  and  Newman 
were  entitled  to  the  rent,  and  the  question  is,  whether  the 
fact  that  the  plaintiff  had  paid  rent  to  Ward  and  Baynton 
makes  any  difference.  That  only  affects  the  weight  of  the 
evidence,  for  it  was  competent  to  the  plaintiff  to  have 
shewn  that  the  payment  had  been  made  upon  the  suppo- 
sition that  it  was  to  go  to  Ward  and  Baynton,  to  whom  it 
had  been  paid  before,  since  every  payment  which  is  made 
by  a  tenant  under  a  mistake  or  in  ignorance  of  the  party's 
title  to  whom  he  has  paid  it,  may  be  shewn  by  him  to  have 
been  so  made.  The  plaintiff-m^ht  dispute  the  fact  of  the 
assignment  of  the  reversion  as  having  been  made  by  fraud. 
Upon  the  proof  of  the  payment  to  Ward  and  Newman,  the 
plaintiff  would  be  at  liberty  to  shew  that  Ward^and  Bayn- 
ton were  the  persons  he  intended  to  receive  it  But  he 
did  not  do  so;  and  then  there  was  evidence  that  Mr.  Hor- 
wood was  the  person  duly  authorised  to  receive  the  rent 
for  Ward  and  Newman.  That  being  so,  there  was  evi- 
dence in  this  case — I  do  not  say  more  than  that — but 
there  was  some  evidence  to  support  the  avowry,  although 
the  plaintiff  did  not  know,  at  the  time  the  payments 
were  made  to  the  receiver,  the  fact  that  the  title  to  these 
premises  had  passed  to  the  second  set  of  trustees. 

Alderson,  B. — I  am  of  the  same  opinion.    The  payment 
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1850.  of  rent,  and  the  terms  under  which  the  plaintiff  held, 
HnoHnrM  having  been  proved  in  this  case,  the  only  question  is,  un- 
Thompsoh.  ^^^  which  of  the  two  landlords  he  held.  There  was  a 
conveyance  of  the  premises  to  the  present  defendants  by 
Ward  and  Newman,  and  if  they  had  the  power  to  con- 
vey, the  defendants  are  the  proper  parties  to  receive  the 
rent  The  question,  therefore,  is,  whether  payment  of  rent 
to  an  agent  who  has  not  disclosed  his  principal,  but  who 
has  received  the  rent  on  account  of  the  principal,  and  has 
paid  it  over  to  him,  is  any  evidence  that  the  principal  is 
entitled  to  it  We  have  to  say  whether  a  payment,  under 
such  circumstances,  was  any  evidence  to  go  to  the  jury, 
and  I  think  that  it  was. 

BoLPE,  R — I  am  of  the  same  opinion.  At  first  I  was 
inclined  to  think  that  the  learned  Judge  was  right  in  his 
direction,  and  that  one  link  in  the  chain  of  the  defendants' 
evidence  was  wanting,  namely,  their  title  to  the  property, 
by  having  omitted  to  prove  a  conveyance  to  Ward  and  New- 
man. But  I  am  now  satisfied  that  the  proof  of  that  con- 
veyance was  not  necessary  in  the  present  case.  Here  the 
fact  of  the  payment  of  the  rent  to  the  authorised  agent, 
and  the  receipt  of  it  by  Ward  and  Newman,  was  prim& 
facie  evidence  of  the  title  of  the  latter.  Then,  as  the  de- 
fendants had  not  received  any  rent,  it  became  necessary 
for  them  to  shew  a  conveyance  to  themselves  by  persons 
competent  to  convey.  They  did  prove  a  conveyance  from 
Ward  and  Newman,  and  there  was  some  evidence  that 
those  persons  were  competent  to  convey  the  estate. 

Platt,  B. — In  ordinary  cases  of  this  description  the 
title  of  the  party  is  shewn  by  the  pernancy  of  the  profits. 
In  this  case  the  rent  is  to  be  taken  as  paid  to  the  persons 
really  entitled  to  it  If  the  plaintiff  did  not  know  that 
the  person  to  whom  he  had  paid  the  money  was  the  agent 
of  Messrs.  Ward  and  Newman,  and  that  he  had  paid  it  to 
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him  for  other  parties,  it  was  open  to  the  plaintiff  to  have         1®^- 
shewn  that  the  money  was  improperly  paid.     But  the      Hitohihgs 
question  here  is,  whether  there  is  any  evidence  from  which      thompsoh. 
the  jury  might  infer  that  the  persons  who  received  the 
profits  were  at  that  time  the  reversioners.     I  think  there 
is ;  for  there  was  a  pernancy  of  the  profits.     The  defend- 
ants established  a  prima  facie  case,  and  consequently  there 
was  evidence  to  go  to  the  jury  of  their  title  to  the  pre- 
mises in  question.    The  rule,  therefore,  must  be  absoluta 

Rule  absolute. 


MiLVAiN  V,  Mather.  I^eb.  8. 

jnLSSUMPSIT  by  the  plaintiff  against  the  defendant,  as  one  To  an  action 
of  the  public  officers  of  the  Newcastle,  Shields,  and  Sun-  iS^offiLr  ofa 
derland  Union  Joint-stock  Bankine:  Company,  for  money  ^^^»"g  «<>■ 

°  JT      .^  7  J    paitnenbip  for 

lent,  money  had  and  received,  interest,  and  on  account  money  ient,&c., 
stated. — The  second  plea,  which  was  pleaded  as  to  3502.,  pleaded,  by  way 
parcel  &a,  set  out  at  full  length  the  deed  of  copartnership  Sie'piaintiff  wag 
between  the  defendant  and  two  others  of  the  one  part,  and  ^^  ^P^^^  ^^ 

*  certain  Bharea 

the  plaintiff  (inter  alios)  of  the  second  part  (profert).   The  in  the  copart- 

deed,  which  was  the  same  as  that  in  the  case  of  Bosanqtiet  their  deed;  and, 

V.  Shortridge  (a),  stated  in  substance,  that  it  was  entered  ^^^^dcr * 

into  with  the  plaintiff  and  the  other  parties,  only  as  ^^^h  the  co- 

^  X  .r  partnerahip  was 

trustees  for  and  on  behalf  of  the  Company;  that  the  formed,  ayerred 
plaintiff,  at  and  after  the  time  of  the  making  the  said  in-  gu^  ^^s  owing 
denture,  became  the  holder  of  70  original  shares ;  and  that  ?"'  ^^  ™"^® . 

'  c?  ^  in  pursuance  oi 

the  plaintiff's  name  was  duly  entered  in  the  share  register  the  terms  of  the 

^  ^  ®  deed  (setting 

book ;  and  that  afterwards  three  several  calls  were  duly  out  and  ayer- 

ring  perfonn- 
ance  of  certain 
matters  required  by  the  deed  for  the  purpose  of  making  such  calls  good).  To  this  the  plaintiff  replied 
nil  debet : — HM,  on  special  demurrer,  that  the  replication  was  bad,  inasmuch  as  the  debt  arising 
from  the  calla  was  founded  solely  on  the  deed : — Hdd,  also,  that  a  similar  replication  to  a  like  plea 
of  setoff,  which  stated  the  plaintiff  to  be  holder  of  certain  shares  obtained  by  purchase,  was  bad. 
— Hdd,  also,  that  the  pleas  were  good. 

(a)  4  Exch.  699. 
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1860.  made,  amounting  in  the  whole  to  52.  on  each  of  the  said 
shares.  The  plea  set  out  all  the  proceedings  necessary  to 
make  such  calls  good,  in  pursuance  of  the  powers  of  the 
deed;  namely,  that  four  directors  met  together  at  the  bank- 
ing house  of  the  Company,  so  as  to  constitute  a  board  of 
directors  duly  convened;  that  they  were  present  when  a 
resolution  was  passed  to  the  effect  that  a  further  instal- 
ment of  22.  should  be  called  for  upon  each  of  the  shares  of 
the  Company,  and  they  fixed  a  certain  day  for  the  payment 
of  the  call,  which  allowed  a  notice  of  not  less  than  one 
calendar  month  to  be  given  of  the  call;  that,  after  this  re- 
solution, a  proper  notice  was  sent  to  the  plaintiff,  which, 
amongst  other  things,  stated,  that  if  the  said  call  was  not 
paid  on  the  specified  day,  interest  at  the  rate  of  51.  per 
cent,  would  become  chargeable  upon  the  amount,  and  that, 
in  case  it  should  not  be  paid  within  three  calendar  months, 
the  shares  would  be  liable  to  be  forfeited  to  the  Company; 
that  the  original  of  the  notice  had  remained  in  the  bank,  &c. 
for  the  inspection  of  any  shareholder  who  should  require 
to  peruse  it;  that  the  call  so  made  did  not  exceed  the 
amount  limited  by  the  deed,  and  the  call  amounted  to  1402. 
upon  the  said  70  shares;  that  the  time  for  the  payment 
had  elapsed  before  the  commencement  of  the  suit,  and  that 
the  plaintiff  had  not  paid  it  The  plea  then,  in  a  similar 
manner,  set  up  the  making  of  two  other  calls  of  22.  and  12. 
per  share  respectively,  and  concluded  by  averring  that  all 
the  three  calls,  amounting  together  to  3502.,  still  remained 
due,  and  that  the  plaintiff  was  and  still  is  indebted  to 
the  Company  in  that  amount,  upon  and  by  virtue  of  the 
premises,  and  concluded  by  setting  that  sum  off  pursuant 
to  the  statute. — Verification. 

The  third  plea,  as  to  the  sum  of  10502.,  parcel  &c.,  was 
of  a  similar  character,  but  stated  the  plaintiff  to  be  a  holder 
of  certain  other  shares  by  purchase. — Verification. 

To  these  pleas  respectively  the  plaintiff  replied,  that  the 
plaintiff  ''was  not  nor  is  indebted  to  the  said  Banking 
Company,"  modo  et  forma;  concluding  to  the  country. 
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Special  demurrer,  assigning  for  causes,  that  the  replica- 
tions If  ere  informal,  by  attempting  to  put  in  issue  all  the 
allegations  in  the  pleas,  and  that  such  replications  were  in- 
sufficient, because  the  subject-matter  of  the  set-off  was 
founded  upon  a  deed. — Joinder  in  demurrer. 

One  of  ihe  plaintiff's  points  for  argument  was,  that  the 
pleas  of  set-off  were  bad,  inasmuch  ''  as  the  subject-matter 
of  the  set-off  cannot  be  insisted  upon  by  the  defendant,  as 
the  nominal  defendant  on  behalf  of  the  Banking  Company, 
as  a  set-off  in  the  present  action." 

The  demurrer  was  axgued  iiH;he  last  term  (Jan.  18)  by^ 
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Granger,  in  support  of  the  demurrer. — ^e  replications 
are  bad.  Nil  debet  could  not  have  been  pleaded,  even  before 
the  New  Rules,  where  adeed*  was  the  sole  foundation  of  the 
action.  That  rule  is  to  be  found  laid  down  in  Chitty  on 
Pleading,  p.  51 1,  7th  edit  Where  the  plea  sets  up  matter 
of  record  alone,  the  plaintiff  ought  to  take  issue  upon  the« 
matter  of  record,  for  by  a  general  mode  of  replication  he 
puts  a  matter  of  record  to  be  decided  by  the  jury<  •  O^^h^ 
v.  Thorpe  (a).  In  the  present  oase  the  deed  is  the  sole 
foundation  of  this^  set-o£  By  one  of  the  clauses  in  the 
deed,  the  shareholders  are  to  pay  the  calls  on  the  day  ap- 
pointed for  sucfa^payment  (6).  Since,  therefore,  nil  debet 
could  not  be  pleaded  to  an  action  by  the  Company  for  the 
amount  of  a  call,  it  cannot  be  replied  to '  a  plea  of  set-off- 
founded  upon  the  same  claim. 


(a)  IK&  A.  153^ 

(h)  Clause  132  requires,  <<  That 
every  present  and  future  share- 
holder, his  or  her  executors -or  ad- 
ministrators, shall  pay  every  in- 
stalment that  may  hereafter  be 
called  for,  on  each  of  his  or  her 
shares  in  the*  capital  of  the  Com- 
pany, without  fiibil  on  or  before  the 
day  and  at  the  place  mentioned 


for  payment' thereof  in  the'cireiP' 
lar  letters  or  adyertisements  call- 
ing for  the  same.  Provided,  ne- 
yertheless,  that  no  person^  shall  be 
liable  to  paj  a  further  infttalment 
until  three  calendar  months  shall 
have  elapsed  after  the  day  ap- 
pointed for  the  payment  of  any 
preyious  instalment.' 


»» 
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I8fi0.  The  next  question  is,  whether  the  pleas  are  good.    By 

the  7  Creo.  4,  c.  46,  s.  9,  banking  copartnerships  may  sue  or 
be  sued  in  the  name  of  their  public  officers;  and  although 
that  is  so,  yet  the  claim  set  up  by  this  defendant  is  in  ef- 
fect the  debt  of  the  copartnership.  The  4th  section  of  the 
1  &  2  Vict  c.  96,  which  is  made  perpetual  by  5  &  6  Vict 
a  85,  enacts,  that  '^  no  claim  or  demand  which  any  mem- 
ber of  any  such  copartnership  may  have  in  respect  of  his 
share  of  the  capital  or  joint  stock  thereof,  or  of  any  divi- 
dends, interest,  profits,  or  bonus  payable  or  apportionable 
in  respect  of  such  share,  shall  be  capable  of  being  set  off, 
either  at  law  or  in  equity,  against  any  demand  which  such 
copartnership  may  have  against  such  member  on  account 
of  any  other  matter  or  thing  whatsoever;  but  all  proceed- 
ings in  respect  of  such  other  matter  or  thing  may  be  car- 
ried on  as  if  no  claim  or  demand  existed  in  respect  of  such 
capital  or  joint  stock,  or  of  any  dividends,  interest,  profits^ 
or  bonus  payable  or  apportionable  in  respect  thereof."  The 
Act  prohibits  a  set-off  by  a  member  in  the  case  of  a  claim 
made  against  him  by  the  copartnership,  but  it  does  not  pro- 
hibit a  set-off  in  the  case  where  the  proceedings  are  against 
the  copartnership  by  a  member,  as  in  the  present  case.  The 
natural  inference  is,  that  a  mutual  debt  due  by  a  member 
to  the  copartnership,  although  the  latter  be  sued  in  the 
name  of  their  public  officer,  may  be  set  off.  The  pleas, 
therefore,  are  good. 

Hugh  Hilly  contr^. — If  this  claim  of  the  Company  against 
the  plaintiff  can  be  set  off,  the  replications  are  good  It  is 
admitted  that,  prior  to  the  New  Rules,  where  the  action 
was  founded  merely  upon  a  deed,  nil  debet  was  not  a  good 
plea.  The  rule  is  well  laid  down  in  the  notes  to  Jones  v. 
Pope  (a) : — ''Where  the  specialty  or  record  is  but  induce- 
ment to  the  action,  and  matter  of  fact  is  the  foundation 

(a)  1  Wms.  Saund.  38  a. 
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of  it^  nil  debet  is  a  good  plea:  as  in  debt  for  rent  by  in-  1850. 
denture,  or  for  an  escape,  or  on  a  devastayit,  the  inden- 
ture or  judgment  is  but  inducement,  and  the  arrears  of 
rent,  the  escape,  and  devastavit  are  the  foundations  of 
the  action.  But,  on  the  other  hand,  where  the  action 
is  grounded  upon  a  record  or  specialty,  nil  debet  is  no 
plea  (a):  though  facts  are  mixed  with  it,  as  in  case  by  the 
assignee  of  the  sheriff  upon  a  bail  bond,  nil  debet  is  no 
plea'' (6).  Now  here  the  deed  is  mere  inducement  to  the 
claim.  The  debt  is  founded  upon  other  matters  in  pais, 
which  arose  subsequently  to  the  deed.  If  this  be  not  the 
proper  form  of  replication,  it  is  difficult^  to  see  what  form 
would  be  appropriate.  [Parke,  B. — ^The  defendants  con- 
tend that  the  form  of  replication  ought  to  be  such  as 
would  have  been  adopted  by  way  of  plea,  if  an  action 
were  brought  for  the  amount  of  the  calls ;  and  that,  in 
such  case,  the  proper  plea  would  be  a  plea  of  non  est  fac- 
tum.] Here  the  right  of  action  for  the  calls  does  not  de- 
pend solely  upon  the  deed:  certain  acts  must  be  done.  This 
is  similar  to  the  case  of  the  occupation  of  land  under  a 
deed.  It  is  clear  that  the  pleader  who  drew  these  pleas 
was  of  opinion  that  the  claim  did  not  rest  wholly  upon 
the  deed,  inasmuch  as  the  pleas  state  the  plaintiff  to  be 
indebted  "  by  means  of  the  premises,"  There  is  no  cove- 
nant with  the  Company,  but  with  certain  trustees.  The 
New  Rules  do  not  prohibit  this  form  of  replication ;  but  on 
the  contrary,  if  the  defendants  were  to  plead  a  set-off  for 
a  debt  due  upon  certain  bills  of  exchange,  nil  debet  would 
still  be  a  good  and  the  proper  form  of  replication  to  that 
plea.  The  third  plea  is  wholly  rested  upon  a  liability  arising 
from  the  purchase  of  shares.    This  is  clearly  a  claim  which 

(a)  Hard.  332;    3  Lev.  170;  (5)  2  Ld.  Raym.  1603;  2  Str. 

TyndalY.  Hutchituon,  Gilb.  C.  B.  780 ;  6  Burr.  2586 ;  Hart  v.  Wes- 

61,  3rd  edit.;  2Ld.  Rajm.  1600;  tan;  see  Willes's  Rep.  127;  Mane 

Warren  v.  Cansett^  2  Btr.  778 ;  8  v.  Jam^s. 
Mod.  107. 
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1850.        does  not  arise  solely  on  the  deed.     [He  also  cited  WarMT 
MiLVAiH      V-  ThsobM  (a),  and  Blakealey  v.  SmaUwood  (b).] 


V, 

Mathbb. 


Orcmger  replied.- 

Cur.  adv.  vult 

Parke, .B.^now  said:— In  this  case  we  took  time  for  con- 
sideration, and  are  of  opinion  that  the  replication  of  "  not 
indebted"  is  bad.  The  plea  is  founded  whoUy  upon  the 
deed.  Where  the  defence-  arises  partly  upon  a  deed,  and 
partly  upon  some  other  matter,  as  in  the  case  of  a  lease 
by  indenture,  where  the  whole  matter  arises  in  part  on 
the  deed  and  in  part  from  the  occupation,  or  in  the  case 
of  debt  for  an  escape,  where  the  judgment  is  merely  intro- 
ductory and- by  way  of  inducement,  there  is  a- difference; 
but  here  the-obligation  to  pay  the  call  restsrentirely  on  the 
deed,  which  contains  a  covenant  to  pay  the  call  upon  cer- 
tain things  being  done.  But,  if  these  things  are  done,  still 
the  obligation  to  pay  the  call  rests  wholly  on-  the  deed. 
Now,  the  replication  of  "not  indebted"  to  a  plea-of  setoff 
is  not  good,  inasmuch  as  there  is  no  deci^on  to  the  effsct 
that  such  a  replication  to  a  plea  of 'set-off  (which  is  in^the 
nature  of  a  cross*  action)  is  allowable,  where  it  could  not 
have  been  pleaded  as  a  plea  in  the  action  itself  As  the 
point  is  one  of  some  novelty^  the  plaintiff  may  amend,  othe^ 
wise  there  will  be- 

Judgment  for  the  defendant. 

(<?)  Cowp.  688.  (^),8  Q.  B,  638. 


T 
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1860. 

Chapman  and  Another  v.  Milvain.  j^^^  25 

HIS  was  a  special  demurrer  to  a  plea,  and  was  argued  a  Company  of 
in  Hilary  Term  last,  (January  18,)  immediately. after  the  ^SSforth^ 
preceding  case  of  Milvain  v.  Mather.  purpow  of  car- 

*  lying  oa  the 

buainessof 
bankers  under 

Granger y  for  the  plaintiffs,  cited  PenUand  v.  Oib8(m(a),  theproTitionaof 
Bex  V.  JamesQ}),  Reg.  v.  Beard(c)y  4ind  Skinner  v.Xam-  c  46  inanac- 

the  recoTeiT  of 
a  debty  or  n>r 

Hugh  Hm,  contr^,  cited  Smith  T.'0oldeworth^{e),  WiUe  enfordngany 
V.  Sutherland  (J^,  and  Steward  v.  Orea/ves  (g),  due  10^^00^ 

partnenbip,  are 
howid  to  sue  in 

The  pleadings  and 'the  arguments  are  so  fully  set  forth  the  name  of  one 
in  the  judgment  of  the  Court,  that  it  is  «ot  necessary  to  officen,  and 
repeat  them.  f^J'''^  '*.*^^ 

Cur.  adv.  vult       »■=»«»  "^  ^^ 

.  covenanteea 
named  in  the 

The  judgment  of  the  Court  was  now  delivered  by  partner^. 

The  worda  of 
the  9th  section 

Parke,  R  —  This  is  an  action  by  the  two  plaintiffs,  of  the  Act, 

.111  "  '^^  *"id 

Messra  Chapman,  on  a  covenant  with  them  by  name,  con-  may/'  are  oUi- 
tained  in  the  deed  of  copartnership  of  the  Newcastle,  m^iyTCnnis-' 
Shields,  and  Sunderland  Union.  Joint-stock  Banking  Com-  ^^^ 
pany,  made  on  the  1st  of  October,  1^30.    The  different 
subscribers  covenant,  each  one  for  himself,  to  pay  calls  duly 
made,  and  the  defendant,  being  a  subscriber,  issued  on  his 
covenant,  for  non-payment. 

The  defendant  craves  oyer  of' the  deed,  which  is  set 
out;  and  then  pleads,  that  the  Banking  Company  was  and 
still  is  a  company  of  persons  united  in  copartnership  for 

{a)  1  Alcock  <k  Napier,  310.  .  {e)  4  Q.  B.  430. 

{h)  7  C.  &  P.  663.  CO  4  Exch.  211. 

(c)  8  C.  &  P.  143.  iff)  10  M.  &  W.  711. 

(d)  4Maiu&G.477- 
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1850.  the  purpose  of  carrying  on  the  trade  and  business  of 
Chapman  hankers  in  England,  according  to  the  statute  7  Geo.  4,  c.  46 ; 
„  «•  that  there  were  and  are  public  officers  of  the  copartner- 

ship  according  to  that  statute,  and  that  the  sums  of  money 
sought  to  be  recovered  in  the  action  were  debts,  claims, 
and  demands  due  to  the  copartnership,  and  relating  to  the 
concerns  of  the  same. 

To  this  plea  there  is  a  special  demurrer;  and  the  ques- 
tion is,  whether  the  statute  7  Gfeo.  4,  c.  46,  s.  9,  as  to  the 
right  of  a  joint-stock  Company  to  sue,  applies  to  such  a 
Company  as  this;  and,  if  it  does,  whether  that  part  of  the 
section  is  permissive  or  obligatory. 

The  section  is  to  this  effect: — That  all  actions  and  suits 
against  any  person  who  may  be  at  any  time  indebted  to 
any  such  copartnership,  carrying  on  business  under  the 
provisions  of  the  Act,  and  all  proceedings  at  law  or  in 
equity  to  be  commenced  or  instituted  for  or  on  behaif  of 
any  such  copartnership  against  any  person  or  persons, 
bodies  politic  or  corporate,  or  others,  whether  members  of 
such  copartnership  or  otherwise,  for  recovering  any  debts,  or 
enforcing  any  claims  or  demands  due  to  such  copartnership, 
or  for  any  other  matter  rdating  to  the  concerns  of  such  copart- 
nershipy  ahaU  and  la/wfvUy  may,  from  and  after  the  passing 
of  the  Act,  be  commenced  or  instituted  and  prosecuted  in 
the  name  of  any  one  of  the  public  officers,  nominated  as 
aforesaid  for  the  time  being  of  such  copartnership,  as  the 
nominal  plaintiff  for  and  on  behalf  of  such  copartnership; 
and  that  all  actions  or  suits  and  proceedings  at  law  or  in 
equity,  to  be  commenced  or  instituted  by  any  person  or 
persons,  bodies  politic  or  corporate  or  others,  whether  mem- 
bers of  such  copartnership  or  otherwise,  against  such  co- 
partnership, MhaU  cmd  lawfully  may  be  commenced,  insti- 
tuted, or  prosecuted  against  every  one  or  more  of  the  pub- 
lic officers  nominated  as  aforesaid  for  the  time  being  of 
such  copartnership,  as  the  nominal  defendant  for  or  on  be- 
half of  such  copartnership;  and  that  all  indictments,  in- 
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formations,  and  prosecutions  by  or  on  behalf  of  such  co-         1650. 
partnership  for  any  stealing  or  embezzlement  of  any  money,      chapmah 
goods,  effects,  bills,  notes,  securities,  or  other  property,  of  *• 

or  belonging  to  such  copartnership,  or  for  any  fraud,  for- 
gery, crime,  or  offence  committed  against  or  with  intent  to 
injure  or  defraud  such  copartnership,  shall  and  lawfully 
may  be  had,  preferred,  and  carried  on  in  the  name  of  one 
of  the  public  officers,  nominated  as  aforesaid  for  the  time 
being  of  such  copartnership;  and  that,  in  all  indictments 
or  informations  to  be  had  or  preferred  by  or  on  behalf  of 
such  copartnership,  against  any  person  or  persons  whom- 
soever, notwithstanding  such  person  or  persons  may  hap- 
pen to  be  a  member  or  members  of  such  copartnership,  it 
diaU  be  lawful  and  sufficient  to  state  the  money,  goods-, 
effects,  bills,  notes,  securities,  or  other  property  of  such 
copartnership,  to  be  the  money,  goods,  effects,  bills,  notes, 
securities,  or  other  property  of  any  one  of  the  public  offi- 
cers nominated  as  aforesaid  for  the  time  being  of  such 
copartnership;  and  that  any  forgery,  fraud,  crime,  or  other 
offence  committed  against,  or  with  intent  to  injure  or  de- 
fraud any  such  copartnership^  skaU  and  kmfvUy  may,  in 
such  indictment  or  indictments,  be  laid  or  stated  to  have 
been  committed  against  or  with  intent  to  injure  or  defraud 
any  one  of  the  public  officers  nominated  as  aforesaid  for 
the  time  being  of  such  copartnership;  and  any  offender  or 
offenders  may  thereupon  be  lawfully  convicted  for  any 
such  forgery,  fraud,  crime,  or  offence ;  and  that,  in  all  other 
allegations,  indictments,  informations,  or  other  proceed- 
ings of  any  kind  whatsoever,  in  which  it  otherwise  might 
or  would  have  been  necessary  to  state  the  names  of  the 
persons  composing  such  copartnership,  it  shall  and  may  be 
lawful  and  sufficient  to  state  the  name  of  any  one  of  the 
public  officers  nominated  as  aforesaid  for  the  time  being 
of  such  copartnership;  and  the  death,  resignation,  or  re- 
moval, or  any  act  of  such  public  officer,  shall  not  abate  or 
prejudice  any  such  action,  suit,  indictment,  prosecution. 
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1850.        information,  or  other  proceedings  commenced  against  or 

^^2mcah     ^y  ^^  ^^  behalf  of  such  copartnership;  but  the  same  may 

^'  be  continued,  prosecuted,  and  carried  on  in  the  name  of 

any  other  of  the  public  officers  of  such  copartnership  for 

the  time  being. 

That  the  Company  may  sue  on  a  covenant  such  as  this 
was  hardly  disputed ;  indeed,  it  was  not  disputed  on  the 
argument  before  us.  That  question  must  be  considered  as 
settled  by  the  ease  of  Witls  x.  Sutherland,  and  the  prior 
cases  there  referred  to.  The  only  question  argued  was, 
whether  they  must  sue.  The  case  of  Steward  v.  Cheaves 
decided,  that  the  part  of  the  section  which  relates  to  ac- 
tions against  the  Company  was  obligatory  on  all  who  had 
causes  of  action  against  them.  The  words  "  shall  and  law- 
fully may,''  are  jn  their  ordinary  import  obligatory,  and 
ought,  as  was  said  in  that  case,  according  to  the  estab* 
lished  rules,  to  have  that  construction,  unless  it  would 
lead  to  some  absurd  or  inconvenient  consequence,  or  be 
at  variance  with  the  intent  of  the  legislature,  to  be  col- 
lected from  other  paits  of  the  Act.  The  ordinary  con- 
struction was  in  that  case  manifestly  in  accordance  with 
the  intention  of  the  framers  of  the  Act.  It  would  have 
entirely  altered  the  nature  of  the  obligation  of  the  part- 
ners of  a  joint-stock  Bank,  to  hold  that  they  could  be  sued 
as  individuals. 

There  is  not  the  same  forcible  reason  for  construing  these 
words  in  their  ordinary  sense,  where  the  Company  are 
plaintiffs;  but  there  is  no  reason  why  we  should  not.  In- 
deed, it  would  be  inconvenient  to  the  covenantors  to  have 
their  position  altered  according  to  the  option  of  the  Com- 
pany. If  the  Company  chose  to  sue  the  covenantors  in 
the  name  of  the  covenantee,  the  covenantee  only  would 
be  liable  to  pay  costs  in  the  case  of  a  nonsuit  or  verdict 
against  him,  and  the  defendant  would  have  a  set-off  only 
of  debts  due  from  the  covenantee ;  or  if  the  Company 
chose  to  sue  in  the  name  of  the  officer,  the  Company  would 
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be  liable  to  costs,  and  the  defendant  have  a  set-off  of  the        1860. 
Company's  debt  only.    This  inconvenience  affords  an  ad- 
ditional ground  for  holding  that  the  words  are  to  bear 
their  ordinary  sense,  and  be  held  to  be  obligatory. 

It  will  be  said,  then,  that  the  Company,  if  this  con- 
struction is  to  prevail,  could  not  take  a  security  to  a  trus- 
tee, who  alone  could  have  the  legal  title  to  sue — a  right 
which  every  individual  person  has — and  that  it  could 
not  have  been  the  intention  of  the  legislature  to  deprive 
Companies  of  that  privilege.  We  are  not  prepared  to 
say  that  the  Company  might  not  so  word  the  security 
to  their  trustee  as  to  avoid  that  inconvenience,  if  it  be 
one,  and  vest  the  sole  right  of  action  in  the  trustee;  but 
on  a  covenant  worded  as  this  is,  we  do  not  think  that 
object^  if  it  existed,  was  accomplished.  We  see  no  reason, 
therefore,  for  construing  these  words,  which  are  prim& 
facie  obligatory,  in  any  other  than  their  usual  sense.  If, 
indeed,  this  question  had  been  concluded  by  judicial  de- 
cision, we  should  be  bound  by  it;  but  the  cases  cited 
do  not  appear  to  be  sufficient  for  that  purpose.  Rex  v. 
James  (a)  reports  the  inclination  only  of  the  opinion  of 
my  Brother  Patteson,  that  the  statute  7  Geo.  4  might  not 
be  imperative  as  to  laying  the  intent  to  defraud  the  public 
officer;  and  in  the  subsequent  case  of  Rexy.  Beard  (b)y 
where  Mr.  Justice  Coleridge  intimated  a  similar  opinion, 
the  point  was  just  mentioned,  not  argued.  We  are  aware 
of  the  decision  of  the  Court  of  Queen's  Bench  in  Ireland, 
Pendand  v,Oreen(c),  in  which  that  Court  held  that  the  pri- 
vate statute,  5  Geo.  4,  c.  clx,  was  only  permissive,  and  that 
the  Company  to  which  it  applied  had  the  option  of  suing 
in  the  name  of  the  covenantee.  But  the  language  of  that 
statute,  as  appears  by  the  report,  was  different  from  the 
present  statute,  the  7  Geo.  4,  c.  46,  and  seems  to  have  been, 

(a)  7  C.&P.  663.  (h)  8  C.  A  P.  146. 

(c)  Ale.  &N.  310. 

VOL.  V.  P  EXCH. 
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according  to  its  ordinary  construction,  permissive  only. 
Upon  the  whole,  we  think  the  words  "  shall  and  lawfully 
may"  are  obligatory,  and  ought  so  to  be  construed  in  this 
case;  and  therefore  our  judgment  should  be  for  the  de- 
fendant. 

Judgment  for  the  defendant. 


Feb.  7.  Glovbb  v.  The  London  and  North  Western  Railway 

Company. 

B.,  having  con-  X  ROVER  for  Certain  posts  and  raila — ^Plea>  not  guilty. 

BaQway  Com-  At  the  trial,  before  Golertdge,  J.,  at  the  Leicester  Suna- 

STfenc^  of  ^^^  Assizes,  1849,  it  appeared  that,  the  defendants  being 

their  line,  cm-  empowered  to  construct  a  branch  line  of  railway,  called 

ployed  G.  to  ^ 

■uppiy posts  "The  Stamford  and  Rugby  Railway,"  one  Burton  con- 
Mrt  of  the  Une.  tracted  with  them  to  set  up  and  complete  the  fencing  of 
r^J^*  .  the  line,  and  that  one  Gimpson  contracted  with  Burton  to 
a  quantity  of      supply  the  posts  and  rails  for  fencing  a  portion  of  the  line. 

the  unfixed  «nt  -.m  .  i_.t^. 

fencing  was  re-  Somc  of  thesc  posts  and  rails  were  set  up;  but  Burton 

Election  t^an  ^^^^'^'^g  bccome  bankrupt,  disputes  arose  between  him  and 

"^ j^?d  ^*^  K  ^^®  Company,  and  a  quantity  of  the  unfixed  fencing  was 

plaintiff.   This  remoTcd  by  Gimpson's  direction  to  an  adjacent  place, 

ter^Toii^  called  Foxes  Field,  and  sold  by  him  to  the  plaintiff.    This 

Si^raihro**^h  ^^fix^d  fencing  was  afterwards  carried  away  from  Foxes 

lahouiera  acting  Field  to  the  railway,  by  labourers  acting  under  the  direc- 

imder  the  direc-  J^     J  o 

tion  of  an  over-  tion  of  One  Grover,  an  overlooker  of  the  Company.    A  per- 

Company.  *G.  ^on  in  the  employ  of  Gimpson  asked  the  men  upon  what 

u*if  ^r^  authority  they  removed  the  fencing,  and  was  told  to  apply 

ihority  they  re-  to  Wilsou,  the  engineer  of  the  Company,  who,  on  being 

ing,  and  was  plied  to,  "  dared  him  to  remove  the  fencing,''  and  said  "  he 

Ae  eMme»  of  ^^^^^  cntef  an  action  if  he  did.''  Gimpson  afterwards  saw 

the  Company. 

0.  afterwards  saw  one  of  the  directors  of  the  Company,  who  told  him  to  attend  a  meeting  of  the  Com- 
pany. Gt.  went  to  the  office  of  the  Company  for  that  purpose,  and  was  told  by  the  same  director,  that 
there  was  a  prospect  of  an  amicable  arrangement  with  B.^  and  that  all  claims  on  the  line  wocdd  be 
paid.  A  demand  was  afterwards  made  upon  the  secretary  of  the  Company,  who  stated  that  he  was 
not  the  party  on  whom  the  demand  ought  to  be  made : — held,  in  trover  against  the  Company,  that 
there  was  no  evidence  of  a  conversion  by  them. 
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one  Ellis,  a  director  and  chairman  of  the  committee  of        I8i$0. 
works,  who  recommended  him  to  attend  a  meeting  of  the      "glotm 
Company  in  London.     Gimpson  went  to  the  offices  of  the       ,   v* 
CSompany  for  that  purpose,  and  there  saw  Ellis,  who  then     avd  North 
told  him  that  there  was  a  prospect  of  an  amicable  arrange-    Aauwat  Oo. 
ment  with  Burton,  and  that  all  claims  on  the  line  would 
be  paid.     A  demand  of  the  posts  and  rails  was  afterwards 
made  upon  one  Watkins,  the  secretary  of  the  Company, 
who  stated  that  he  was  not  the  party  on  whom  the  demand 
ought  to  be  made.     Under  these  circumstances  it  was  ob- 
jected, on  behalf  of  the  defendants,  that  there  was  no  evi- 
dence of  a  conversion  by  them.    The  learned  Judge  declined 
to  nonsuit,  and  a  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  for  the  defendants  to  move  to  enter  a  nonsuit. 
A  rule  nisi  having  been  obtained  accordingly, 

MMor  shewed  cause. — First,  there  was  evidence  of  a 
conversion  by  the  removal  of  the  posts  and  rails  from  Foxes 
Field  to  the  railway.  The  act  was  done  by  persons  em- 
ployed in  the  construction  of  the  railway,  who  must  there- 
fore be  presumed  to  be  the  servants  of  the  Company,  and 
who  were  acting  within  the  scope  of  their  authority,  and 
for  the  benefit  of  the  Company.  The  case,  therefore,  falls 
within  the  principle  of  the  decisions  in  Smith  v.  The  Bir- 
mingham Oas  Company  (a),  and  Maud  v.  Hie  Monmouth- 
Aire  Canal  Company  (b).  The  statement  of  Ellis,  one  of 
the  directors,  is  evidence  against  the  Company  of  their 
liability,  in  the  same  way  that  the  admissions  of  a  parish- 
ioner will  affect  the  parish,  though  he  cannot  bind  them 
by  his  contract  [Parhey  B. — Admissions  made  by  the 
directors  at  a  board  meeting  will  bind  the  Company,  but 
not  what  a  single  director  says  when  not  at  a  board  meet- 
ing.] This  case  is  not  within  the  difficulty  which  arose  in 
Quarman  v.  Bur7i€tt  (c),  and  Laugher  v.  Pointer  (d),  for  the 

(a)  1  A.  <fe  E.  526.  (c)  6  M.  <b  W.  499. 

{b)  4  M.  <fe  G.  452.  (flO  5  B.  <b  C.  647. 

f2 
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1860.        engineer  and  overlooker  were  cleaxly  the  servants  of  the 
Gloy KK       Company.   It  also  differs  from  Rapson  v.  CvbiU  (a),  for  there 
London       *^^  injtiry  was  caused  hj  the  negligence  of  a  sub-contractor. 
AKD  NoBTH     [Parke,  B. — Assuming  that  the  wrongful  act  was  done  by 
Railway  Ck>.    the  servants  of  the  Company,  there  is  no  evidence  that  the 
Company  ordered  or  assented  to  the  act  of  their  workmen.] 
Secondly,  the  demand  on  the  secretary,  and  his  conduct, 
was  evidence  from  which  the  jury  might  find  a  conversion. 
By  the  135th  section  of  the  Companies  Clauses  Consolida- 
tion Act,  8  &  9  Vict.  c.  16,  "Any  summons  or  notice,  or 
any  writ  or  other  proceeding  at  law  or  in  equity  requiring 
to  be  served  upon  the  Company,"  &c.,  may  be  served  by 
"  being  given  personally  to  the  secretary."    This  demand 
is  in  the  nature  of  a  notice  to  the  Company.    [Parke,  R — 
It  is  not  a  notice  within  the  meaning  of  that  section.] 

Whitehurst  (Macatday  with  him),  in  support  of  the 
rule. — Burton  was  the  contractor  for  fencing  the  line,  and 
it  is  to  be  presumed  that  the  acts  were  authorised  by  him, 
rather  than  by  the  Company.  The  plaintiff  has  failed  to 
shew  either  that  the  defendants  authorised  any  one  to 
commit  the  tort,  or  that  they  adopted  it — (He  was  then 
stopped  by  the  Court). 

Parke,  R — ^I  think  there  was  no  evidence  to  fix  the 
Company.  In  the  first  place,  it  is  clear  that  the  Company 
did  not  do  the  act  complained  of  by  their  servants,  but 
through  the  medium  of  Burton  the  contractor,  and  the  in- 
ference therefore  is,  that  the  act  was  that  of  the  contractor, 
and  not  of  the  Company.  If  then  the  act  was  not  that  of 
the  Company,  they  cannot  be  liable  unless  they  have 
adopted  it  In  order  to  fix  the  Company,  it  must  be  shewn 
that  the  act  was  done  by  their  authority,  that  is,  by  some 
person  acting  for  them,  within  the  scope  of  his  authority, 

(a)  9  M.  &  W.  710. 
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or  by  appointment  under  seal,  or  hy  the  Company  acting 
together  in  committee.  That  is  not  the  case  here,  and  there 
is  no  evidence  of  a  subsequent  adoption  of  the  act  of  the 
contractor. 

Aldersok,  R — I  do  not  see  any  evidence  of  a  conver- 
sion by  the  Company.  The  act  was  originally  done  by  the 
contractor,  and  if  the  Company  had  adopted  it,  that  would 
have  been  evidence  of  a  conversion  by  them.  But  that  is 
not  the  case  here. 


1850. 

Qloves 
v. 

LOHDOH 

AtTD  North 

WxsTuur 

Railway  Co. 


RoLFB,  B.,  concurred. 


Rule  absolute. 


Ai 


CaRR  t;.  MOSTTN. 


Fa.  11. 


.SSUMPSIT  for  money  had  and  received,  and  on  an  Under  the  i  & 
account  stated. — ^Plea,  non  assumpsit.  i.uf  by  which' 

At  the  trial,  before  Wightmaii,  J.,  at  the  Summer  As-  ^  *^'  ^^^ 

,  ,  t  h.  offerings,  or 

Sizes  at  Liverpool,  1847,  a  verdict  was  found  for  the  emoioments  of 
plaintiff  for  6i.  1a  6<i,  subject  to  the  opinion  of  this  Court,  Songtogto 
on  a  case  which  in  substance  embodied  the  following  ^^^be  wuST* 

facts: —  cAap6/ry,  or 

rm  •        •    1  1  1  ^  .      P^*^  "*  which 

The  action  is  brought  to  recover  the  amount  of  certain  the  newly 
surplice  fees  received  by  the  defendant.    The  plaintiff  is  ^  situate,  are 

to  he  reoeived 
on  account  of  such  incumbent,  except  such  part  aa  the  commiasionen,  with  tihie  consent  of  the 
biahop,  the  patron,  and  the  incumbent  in  some  cases,  and  the  bishop  alone,  with  the  consent  of  the 
patron  and  incumbent,  in  others,  shall  assign  to  the  minister  of  the  district  church, — the  term  "  dm- 
pdrf"  means  a  l^^al  parochial  chapelty,  and  therefore  one  which  is  immemorial. 

Upon  a  trial,  where  the  question  was,  whether  the  chapeliy  of  St.  H.  was  a  l^|al  parochial  cha- 
pelry — Held,  that  the  statement  of  a  witness,  that  he  had  hc^ird  from  a  former  incumbent  of  St.  H. 
that  the  peojde  of  four  townships  and  another  parish  came  to  the  chjq>elry,  was  admissible  in  evidence, 
inasmuch  as  the  rights  of  the  chapel  in  question  were  sufficiently  of  a  public  nature  to  make  reputa- 
tion admissihle. 

So,  a  case  stated  bj  a  deceased  incumbent  of  St.  H.  for  the  opinion  of  a  proctor,  with  his  opinion 
Uiereon,  was  held  admissible,  on  the  same  principle  as  the  statement  of  a  deceased  occupier,  which 
qnaJifiea  his  estate,  is  admissible. 

Held,  also,  that  the  answer  of  the  incumbent  of  St  H.,  and  other  clergymen,  to  questions  sent  by 
the  Bishop  of  C,  the  diocesan,  for  the  information  of  the  Governors  of  Queen  Anne's  Bounty,  at  the 
time  an  augmentation  was  made,  was  admissible,  as  being  in  the  nature  of  an  inquisition  on  a  public 
matter. 
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1800.  the  incumbent  of  the  Chapel  of  St.  Helen's,  in  the  county 
of  Lancaster.  The  defendant  is  the  incumbent  of  the 
Chapel  of  St.  Thomas,  in  the  same  county. 

The  Chapel  of  St.  Helen's,  as  well  as  that  of  St  Thomas, 
is  situate  within  the  parish  of  Prescot,  which  comprises 
fifteen  townships,  the  whole  of  which  contribute  to  the  re- 
pairs and  maintenance  of  the  parish  church,  which  is  situ- 
ate in  the  parish  and  township  of  Prescot.  The  living  is 
a  vicarage  in  the  gift  of  King's  College,  Cambridge.  The 
Chapel  of  St  Helen's,  now  called  St  Mary's  St  Helen's, 
but  which  was  formerly  known  as  St.  Ellen's,  or  St 
Helen's,  is  an  old  building  long  used  as  a  chapel  for  the 
performance  of  divine  worship,  in  the  township  of  Windle, 
in  the  parish  of  Prescot  The  feoffees,  acting  under  a 
deed  of  trust  hereinafter  mentioned,  have  the  nomination 
of  the  minister  or  incumbent.  The  Chapel  of  St  Thomas 
was  erected  by  Peter  Greenall,  Esq.,  under  the  provisions 
of  the  Acts  1  &  2  Will  4,  c.  38,  and  1  &  2  Vict  c.  107,  and 
was  consecrated  on  the  8th  of  October,  1839. 

The  plaintiff  at  the  trial  called  two  previous  incum- 
bents of  St  Helen's,  and  one  of  the  trustees  and  patrons 
<^  the  chapel,  who  stated  in  effect,  that  St  Helen's  is  with- 
in the  parish  of  Prescot,  but  three  or  four  miles  from  the 
parish  church  of  Prescot;  that  St.  Helen's  church  was  an 
old  one  when  the  first  incumbent  went  there,  and  that 
Uiere  was  a  house  for  the  incumbent,  and  glebe ;  that  he 
was  nominated  by  the  trustees,  and  that  the  vicar  had 
nothing  to  do  with  it;  that  full  service,  morning  and  even- 
ing, was  performed  there;  that  there  was  a  font,  and  bap- 
tism, marriages,  burials,  churchings  of  women,  and  confir- 
mations, were  performed  there,  and  all  the  services  of  a 
parish  church.  That  the  people  came  to  that  church  for 
baptism,  &c.,  from  the  townships  of  Sutton,  Eccleston, 
Parr  Windle,  and  part  of  Haydock;  (but  one  of  the  wit- 
nesses stated,  that  they  came  from  parts  of  Sutton  and 
Eccleston  respectively,  instead  of  &om  the  whole  of  those 
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townships).  All  the  townshipSi  except  Haydock,  were  in  ^  1850. 
Prescot  parish.  Haydock  was  in  the  parish  of  Win  wick. 
Marriages  and  burials  of  persons  from  other  parts  of  the 
parish  of  Prescot  were  sometimes  performed  at  St.  Helen's. 
That  the  vicar  of  Prescot  never  interfered  with  the  per- 
formance of  the  rites  of  the  church  within  what  the  wit- 
nesses called  the  parochial  chapeliy;  and  that  the  succes- 
sive incumbents  of  the  chapelrj  visited  the  sick  within  the 
same;  that  one  of  them,  a  Mr.  Finch,  at  first  revised  to  do 
80,  but  was  compelled  to  perform  that  duty  by  the  trustees. 
That  they  received  all  the  surplice  fees  for  burials,  mar- 
riages, and  churching8,and  the  whole  emoluments  for  divine 
serrice  within  that  district  as  incumbents,  and  never  ac- 
counted to  any  one  for  them.  That  the  population  varied 
from  18,000  to  20,000.  That  there  were  parish  registers. 
That  the  inhabitants  of  the  district  assigned  to  St.  Tho- 
mas used  to  attend  St  Helen's  chapel,  and  the  district  as- 
signed to  St  Thomas  was  within  that  belonging  to  St  He- 
len's, being  in  the  township  of  Eccleston.  That,  for  some 
time  after  the  consecration  of  St  Thomas,  the  incumbents 
of  that  chapel  paid  surplice  fees  received  by  them  to  the 
incumbent  of  St  Helen's.  That  the  incumbent's  house  at 
St  Helen's  was  under  trustees,  successors  of  the  original 
feoffees,  who  had  lately  parted  with  it  and  had  provided 
another  residence;  and  the  trustees  had  also  dealt  in  the 
same  manner  with  the  glebe.  That  the  income  of  the  in- 
cumbent of  St  Helen's  arises  from  surplice  fees,  and  from 
tithes  of  hay,  and  from  an  estate,  which,  together  with  that 
frt>m  whence  the  tithes  issued,  were  not  in  the  so  calLed 
chapelry,  or  in  the  parish  of  Prescot  at  alL  That  there 
was  no  chapel  rate  levied  there.  That  the  chapel  had 
chapel-wardens,— one  appointed  by  the  incumbent,  and  the 
other  by  the  trustees, — but  that  it  had  not  any  wardens  pre- 
vious to  the  consecration  in  1816.  That  the  trustees  re- 
paired the  church  at  the  /expense  of  private  individuals. 
That  the  pews  in  St.  Helen's  were  held  by  persons  resid- 
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^850^      ing  in  the  district,  with  one  exception^  or  having  property 
there. 

Mr.  Pildes,  one  of  the  trustees  of  St.  Helen's,  aged  67 
years,  and  who  had  always  attended  St.  Helen's  chapel, 
stated  that  the  district  of  St  Helen's  had  been  well  known 
all  his  tima    It  also  appeared  by  the  evidence  of  one  of 
the  incumbents  of  St.  Helen's,  that  the  sacramental  bread 
and  wine  for  the  Chapel  of  St.  Helen's  were  furnished  out 
of  the  general  church  rate  of  the  parish  of  Prescot,  and 
that  all  the  townships  contributed  to  the  general  church- 
rate  of  the  parish  of  Prescot.    It  was  also  stated  by  one  of 
the  previous  incumbents,  that  one  ground  for  saying  that 
the  people  of  the  four  townships  and  Haydock  came  to  St. 
Helen's  was,  that  his^ predecessor,  Mr.  Pigott,  who  was  dead, 
told  him  so;  but,  that  answer  being  objected  to  by  the  de- 
fendant, was  only  to  be  evidence  if  the  Court  thought  it 
admissible. 

The  receipt  of  fees  by  the  defendant  was  proved. 

The  deeds  of  consecration  and  assignment  of  district  to 
St.  Thomas,  dated  the  8th  of  October,  1839,  were  proved. 
These  deeds  made  no  mention  of  any  chapel  or  chapelry  of 
St.  Helen's,  and  treated  the  chapel  and  district  assigned  to 
St.  Thomas  as  being  situate  in  the  parish  of  Prescot,  inde- 
pendent of  any  supposed  chapelry  of  St.  Helen's.  In  the 
schedule  to  the  consecration  deed  were  the  following 
clauses: — 

"  Baptisms,  marriages  when,  and  as  the  same  shall  be 
authorised  by  law,  churchings,  or  burials,  shall  be  solemn- 
ised and  performed  in  this  church,  subject  to  all  Acts  of 
Parliament,  laws  and  customs,  relating  to  the  performance 
of  such  offices.  But,  in  order  that  the  erection  of  this 
church  may  not  prejudice  the  incumbent  of  the  parish 
church  of  Prescot,  nor  lessen  the  revenues  thereof,  there 
shall  be  paid  to  the  minister,  and  also  to  the  clerk  and 
sexton  of  this  church  for  the  time  being,  for  the  perform- 
ance of  the  several  and  respective  duties  which  may  at  any 
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time  hereafter  be  performed  therein,  double  the  fees  which  i6(so. 
are  usually  or  of  right  ought  to  be  paid  for  the  perform- 
ance of  any  such  duties  in  the  said  parish  church;  and  the 
said  minister,  clerk,  and  sexton  of  this  church  for  the  time 
being  shall  collect  and  receive  such  double  fees,  and  ac- 
count for  and  pay  one  moiety  or  equal  half  part  thereof  to 
the  minister,  clerk,  and  sexton  of  the  said  parish  church  re- 
spectively, by  two  equal  half-yearly  payments  in  each  year, 
to  wit,  on  the  1st  of  January  and  the  Ist  of  July,  and  that 
the  remaining  moiety  or  half  part  thereof  shall  be  divided 
amongst  the  minister,  clerk,  and  sexton  of  this  church  for 
the  time  being,  in  such  shares  and  proportions  as  fees  of 
the  like  nature  and  for  the  like  services  are  usually  or  of 
right  ought  to  be  paid  and  divided  among  the  minister, 
clerk,  and  sexton  of  the  said  parish  churcL"' 

The  schedule  also  contained  a  clause,  that  the  incum- 
bent and  churchwardens  should  keep  a  register  of  all  chris- 
tenings and  burials,  and  transmit  the  same  to  the  vicar  or 
other  proper  officer  of  the  parish  of  Prescot. 

The  incumbent  of  St  Helen's  in  1839  stated,  that  he 
protested  against  the  first  of  these  clauses,  and,  in  conse- 
quence thereof,  the  incumbents  of  St.  Thomas  paid  sur- 
plice fees  to  him,  and  not  to  the  vicar  of  Prescot,  for  some 
years. 

A  faculty,  dated  the  3rd  of  May,  1&16,  for  pulling  down 
part  of  St  Helen's  Chapel,  previous  to  the  enlargement, 
and  a  consecration  deed  of  additional  burial  ground  ad- 
joining the  chapel,  dated  the  3rd  of  July,  1816,  and  a  con- 
secration deed  of  St  Helen's  Chapel,  dated  2nd  of  October, 
1816,  were  also  given  in  evidence.  In  each  of  these  do- 
cuments the  chapel  was  referred  to  as  a  parochial  chapel, 
and  the  district  was  styled  a  chapelry,  and  the  inhabit- 
ants referred  to  as  residing  in  the  chapelry;  but  no  re- 
ference was  made  to  any  previous  act  of  consecration,  nor 
was  any  defined  district  mentioned  as  appertaining  to  the 
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160a  chapeL  Provisions  were  contained  in  the  consecration 
deed  of  the  chapel  for  the  appointment  of  chapel-wardens, 
and  raising  funds  for  the  expenses  of  the  chapel  by  means 
of  rates  on  the  pews,  but  no  reference  was  made  to  any 
other  description  of  chapel  rate.  Registers  of  incumbents 
of  St.  Helen's  were  produced  from  the  diocesan  registry. 
The  first  was  dated  October  5,  1758,  and  nominated  a 
clerk  <'  to  read  and  perform  divine  service  according  to 
the  usage  of  the  Church  of  England  as  by  law  establish- 
ed, in  the  chapel  of  Hardshaw  within  Windle,  in  the  city 
of  Lancaster,  called  St.  Ellen's  Chapel,  now  vacant  by  the 
death  of  P.  B.,  Clerk,  &c."  The  next,  dated  December 
26, 1785,  was  in  similar  terms,  with  the  addition  of  a  re- 
quest from  the  trustees  to  the  Bishop  "  to  grant  the  clerk 
licence  to  serve  the  said  cure,  and  to  perform  all  divine 
offices  therein  accordingly,"  The  third,  dated  Septem- 
ber 21,  1815,  was  in  terms  similar  in  effect.  The  next, 
dated  December  12,  1836,  stated  that  the  parties  named 
therein,  ''  being  the  major  part  of  the  trustees,  and  pa- 
tron of  the  chapel  formerly  called  St.  Helen's  Chapel, 
but  since  consecrated  by  the  name  of  St.  Mary's  in  Hard- 
shaw within  Windle,  otherwise  St  Helen's,  within  the 
parish  of  Prescot,  in  the  county  of  Lancaster  and  diocese 
of  Chester,"  in  exercise  of  the  power  and  authority  con- 
tained in  indentures  of  lease  and  release,  dated  respec- 
tively October  21  and  22,  1825,  for  the  appointing  new 
trustees  of  the  chapel,  and  of  all  other  powers,  &c.,  did 
nominate  a  clerk  to  be  curate,  minister,  or  chaplain  of 
the  said  church  or  chapel  of  St  Mary  within  Hardshaw 
in  Windle,  otherwise  St  Helen's  aforesaid;  and  another 
nomination,  dated  October  11,  1841,  nominated  unto  the 
bishop,  and  to  the  perpetual  curacy  of  St.  Mary's  Church, 
St  Helen's,  a  clerk,  praying  the  bishop  would  be  gra- 
ciously pleased  to  grant  him  his  licence  for  serving  the 
said  cure,  and  invest  him  with  all  and  singular  the  rights, 
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members,  and  appurtenances  thereunto  belonging.    The        1850. 
last,  dated  the  24th  of  September,  1846,  being  the  nomi- 
nation of  the  plaintiff,  was  in  similar  terms. 

The  defendant  gave  in  evidence  the  deed  of  feoffment 
(which  was  in  Latin)  of  the  chapel,  dated  the  23rd  of  Jan- 
uary, 11  James  I,  of  Eatherine  Dowmbell  and  James 
Dowmbell  her  son,  giving,  granting,  and  confirming  to  cer- 
tain trustees,  ''all  those  the  messuage,  chapel,  and  build- 
ing in  Hardshaighe  within  Windle,  called  the  Chapel  of 
St  Helen's,  with  all  and  singular  their  appurtenances;  and 
also  all  that  piece  of  land  lying  around  the  chapel,  called 
the  Chapel  Yard,  and  upon  which  the  messuage,  chapel,  or 
buildings  aforesaid  stand,  or  have  been  built,  together  with 
a  certain  incrothiamento  or  small  piece  of  land  within  a 
certain  inclosure  in  the  same  place,  called  the  Chapel  Croft, 
containing''  &c.;  habendum  to  them  and  their  heirs  and 
assigns  for  ever,  subject  to  the  trusts  in  the  schedule  men- 
tioned, to  hold  from  the  capital  lords  of  the  fee  for  the  ser- 
vices thence  owing  and  of  right  accustomed;  and  also  to 
pay  annually  to  the  said  Eatherine  and  James  Dowmbell, 
their  heirs  and  assigns,  one  penny.  There  was  the  appoint- 
ment of  attomies  for  livery  of  seisin,  and  an  indorsement, 
that  seisin  was  accordingly  delivered. 
The  schedule  (which  was  in  English)  was  as  follows: — 
''  Enow  all  men  by  these  presents,  that  we,  Eatherine 
Dowmbell  and  James  Dowmbell,  named  in  the  said  deed 
of  feoffment  whereunto  this  schedule  is  annexed,  as  well 
to  the  intent  that  divine  service  may  be  continued  in  the 
chapell  mentioned  in  the  said  deed,  and  to  the  intent  that 
the  same,  now  being  in  great  decaie,  might  be  repaired  for 
the  ease  of  our  loving  neighbours  of  Hardshaighe,  Windle, 
Parre,  Sutton,  Haidocke,  and  Eccleston,  and  of  their  pos- 
terity, as  also  for  divers  other  good  causes  and  considera- 
tions us  moving,  have  made  the  said  deed  to  the  uses  and 
intents  hereafter  in  this  schedule  expressed  and  declared. 
Wherefore,  we  the  said  Eatherine  and  James  Dowmbell 
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I8fi0.  do  now  by  these  presents  openly  publish,  set  forth,  and  de- 
clare, that  the  very  true  intent  and  meaning  of  the  making 
of  the  said  deed  of  feoffinent  and  the  execution  thereupon 
to  be  had  and  made,  is  and  shall  be,  that  the  trustees 
(naming  them)  in  the  said  deed  of  feofiment,  and  the  sur- 
vivors or  survivor  of  them,  and  his  heirs,  shall,  presently 
after  the  execution  of  the  same  deed,  stand  and  be  seised 
of  and  in  the  messuage,  chappell  and  buUdings  mentioned 
in  the  said  deed,  vrith  appurtenances,  &c.,  to  the  only  use 
and  behoofe  of  the  said  trustees,  and  of  their  heirs  and  as- 
signs for  ever,  upon  trust,  that  the  said  co-feoffees  named 
in  the  said  deed  of  feoffment,  their  heirs  and  assigns,  and 
the  survivor  of  them  or  some  of  them,  shall  from  time  to 
time,  and  at  all  times  hereafter,  repaire  and  upholde  the 
said  messuage,  chappell  and  premises,  and  shall  also,  so 
often  as  the  same  shall  become  void  or  be  without  any  in- 
cumbent or  fit  person  to  read  divine  service  faithfiilly  and 
truly,  elect  and  choose  lawful  and  fit  persons  to  read  divine 
service  at  the  said  chappell  for  ever;  and  set  down  and  de- 
termine orders,  directions,  and  rules  for  the  government 
and  ordering  of  the  said  chappell,  chaplen,  and  encumbent 
from  time  to  time,  and  shall  and  may  appoint  seats  and 
forms  in  the  said  chappell  unto  the  inhabitants  of  the  said 
townships,  as  to  the  said  feoffees,  their  heirs  and  assigns, 
or  the  greater  number  of  them,  shall  be  thought  meet  and 
convenient ;  respecting  always,  that  persons  may  be  prefer- 
red in  their  seats  according  as  they  shall  extend  their 
bounties  and  furtherance  in  maintenance  of  the  said  chap- 
pell and  incumbent  there:  Provided  always,  and  it  is  the 
mind  and  full  intent  of  us  the  said  Eatherine  and  James 
Dowmbell,  and  of  the  making  thereof,  that  when  any  of 
our  said  feoffees  shall  die  or  depart  out  of  the  towns  afore- 
named to  dwell  elsewhere,  or  to-  be  disabled  in  person  for 
any  cause,  that  then  and  in  such  case  or  cases,  within  one 
month  after  such  death,  departure,  or  disability,  it  shall  be 
lawful  for  the  residue  of  the  said  feoffees  then  living  (not 
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disabled),  to  elect  other  person  or  persons  of  anie  the  towns  ^  i860, 
aforesaid  to  supply  the  rooms  of  such  defect,  for  the  govern- 
ment,  order,  direction,  and  seating  of  the  said  chappell  and 
chaplen;  also,  that  the  survivors  of  our  said  feoffees,  and 
the  two  last  and  longest  living  of  them,  shall  make  feoff- 
ment or  feoffinents  of  the  premises  unto  such  other  person 
or  persons  so  elected  or  to  be  elected,  within  the  townes 
aforesaid,  or  within  some  of  them,  to  the  number  of  nine 
at  the  least,  to  be  governors  and  feoffees  aforesaid,  and  to 
their  heirs  and  assigns  for  ever,  to  the  use  and  intent  afore- 
said; and  that  such  elections  of  persons  and  making  of 
feoffinents,  when  and  as  often  as  occasion  shall  require,  be 
used  and  continued  for  ever  according  to  the  mind  of  us 
expressed  in  these  presents,  and  not  otherwise/' 

The  Chapel  of  St  Helen's  had  been  augmented  hj  the 
Governors  of  Queen  Anne's  bounty,  the  first  time  in  1716, 
the  second  time  in  1 725,  and  the  third  in  1825.  On  the  occa- 
sion of  the  last  of  these  augmentations,  certain  queries  were 
addressed  by  the  Bishop  of  Chester  to  the  then  perpetual 
curate  of  St.  Helen's,  the  vicar  of  Prescot,  and  another 
clergyman.  Copies  of  these  queries,  and  of  the  whole  of 
the  answers  thereto,  were  to  form  part  of  the  case,  if  this 
Court  should  be  of  opinion  that  they  were  properly  receiv- 
able in  evidence  as  against  the  present  defendant.  Amongst 
the  queries  were  the  following: — ''Is  it  united  to  or  con- 
solidated with  any  other,  and  what  church?  Is  it  a  parish 
of  itself?  If  a  chapel  of  ease,  is  the  incumbent  of  the  mo- 
ther church  obliged  to  do  the  duty  himself  or  provide  a 
curate  to  do  it  for  him?  And  what  distance  is  the  cha- 
pel from  the  mother  church?  What  is  the  number  of  in- 
habitants within  the  parish  or  chapelry ? "  Answer: — "  It 
is  a  parochial  chapelry  within  the  parish  of  Prescot.  It  is 
not  united  to  or  consolidated  with  any  other  church.  The 
number  of  inhabitants  within  the  district  under  the  im- 
mediate care  of  the  minister  of  St.  Helen's  is  at  least  9000. 
Prescot  is  four  miles  from  St  Helen's."  In  another  answer 
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1800.  it  was  stated,  that  the  full  services  of  the  church  were  per- 
formed at  St  Helen's,  and  that  half  of  the  incumbent's 
time  was  taken  up  in  visiting  the  sick;  that  the  surplice 
fees  were  very  little  more  than  20L  per  annum,  as  veiy  few 
marriages  were  solemnised  at  St  Helen's.  These  answers 
were  signed  by  the  vicar  of  Prescot  and  the  perpetual 
curate  of  St  Helen's,  and  a  clergyman  of  an  adjoining 
parish. 

The  defendant  also  gave  in  evidence  a  case  submitted 
for  the  opinion  of  a  proctor,  in  1809,  by  Mr.  Finch,  the 
then  incumbent  of  St.  Helen's,  with  the  opinion  of  a  proc- 
tor thereon,  which  said  case  and  opinion  were  on  the  26th 
of  September,  1815,  sent  to  the  then  vicar  of  Prescot,  in 
and  with  a  letter  by  a  then  acting  trustee  of  St  Helen's. 
These  documents  were  objected  to  by  the  counsel  for  the 
plaintiff,  and  were  respectively  to  be  used  or  not,  as  the 
Court  should  think  them  admissible  or  not.  The  case  in 
effect  stated  the  preceding  deed  of  feofiment  of  11  James  I, 
the  augmentations  by  Queen  Anne's  Bounty,  and  purchase 
of  lands  therewith,  and  the  chapel  was  stated  to  have 
gone  by  the  name  of  a  donativa  That  it  knew  no  ac- 
knowledgment to  Prescot  Church,  though  that  parish  ex- 
tended close  to  the  chapel-yard  walls;  that  the  inhabitants 
of  the  said  townships  of  Windle,  Sutton,  Parr,  Eccleston, 
and  Haydock,  who  could  purchase  or  rent  seats  in  St  He- 
len's Chapel,  resorted  to  it  to  worship,  might  be  married 
in  it,  (though  many  of  them  went  to  other  churches  for 
those  purposes,)  might  have  their  children  christened  in  it, 
and  bury  their  dead  in  the  churchyard  if  they  had  any 
breadth  of  ground  in  it,  or  else  they  went  to  other  church- 
yards for  that  purpose.  It  was  also  stated,  that  endowment 
lands  of  St  Helen's  paid  tithes  to  the  rector  and  vicar  of 
the  parish,  and  the  inhabitants,  including  the  minister  of 
St.  Helen's,  were  liable  to  the  church  rates  of  the  parish. 
The  opinion  was,  that  the  chapel,  originally  a  donative, 
became  a  perpetual  curacy  on  augmentation  of  Queen 
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Anne's  Bounty,  under  the  1  Geo.  1,  c.  10,  s.  62,  but  its        iSfiO. 
character  was  not  otherwise  affected  thereby;  that  its  du- 
ties were  local  and  confined  within  the  walls  of  the  chapel ; 
and  that  the  duty  of  visiting  the  sick  continued  in  the 
ministers  of  Prescot  and  Winwick. 

The  register  books  of  the  parish  church  of  Prescot,  re- 
lating to  baptisms,  marriages,  and  burials  within  the  parish 
of  Plrescoty  were  put  in  evidence.  The  books  commenced, 
as  to  baptisms,  in  the  year  1580 ;  as  to  marriages,  in  the  year 
1573;  and  as  to  burials,  in  the  year  1573 ;  and,  with  some 
occasional  exceptions,  continued  regularly  down  to  the  pre- 
sent period.  Up  to  the  year  1677  the  books  shewed  the 
performance  of  ceremonies  for  parties  from  every  part  of 
the  parish,  and  during  that  period  the  larger  number  of 
marriages  recorded  were  of  parties  residing  in  that  part  of 
the  parish  which  is  comprised  in  the  district  now  claimed 
as  attached  to  St  Helen's.  From  the  commencement  of 
those  registers  to  the  present  time  great  numbers  of  per- 
sons have  been  baptized,  married,  and  buried  at  the  parish 
church  from  the  district  now  claimed  as  belonging  to  St. 
Helen's.  During  the  last  seventy  years,  however,  with  re- 
spect to  baptisms  and  burials  from  the  two  townships  of 
Windle  and  Parr,  the  number  of  those  ceremonies  at  the 
parish  church  has  been  inconsiderable  as  compared  with 
the  number  of  those  from  the  same  two  townships  at  St 
Helen's  Church. 

Various  extracts  from  the  register  books  of  the  parish 
were  annexed  to  the  case;  and  from  them  it  appeared, 
that,  in  1677,  and  nine  following  years,  and  occasionally 
for  some  subsequent  years,  returns  were  forwarded  from 
St  Helen's  to  the  parish  church  of  all  baptisms  had  at  St. 
Helen's,  and  such  returns  were  entered  in  the  parish  books 
with  a  heading  thus :  "  Christenings  by  Mr.  Greg,  Preacher 
at  St  Helen's  Chapel,  Nonconformist/'  And  other  similar 
entries  were  made  in  the  parish  register  of  returns  from 
other  nonconformist  ministers  officiating  within  the  parish 
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1860.  of  Prescot,  at  other  chapels  within  the  parish.  There  were 
also  several  similar  returns  of  burials  made  at  St.  Helen's^ 
by  preachers  stated  to  be  nonconformists;  and  in  the  parish 
register  book  of  burials  for  the  year  1678,  appeared  an  en- 
try of  persons  buried  *^  in  other  burial  places  belonging  to 
the  parish  of  Prescot,  and  not  then  put  in,  wrapped,  or 
wound  up  in  any  shift,  shirt,  sheet,  or  shroud  made  or  min- 
gled with  flax,  hemp,  silk,  hair,  gold  or  silver,  or  other 
than  what  is  made  of  sheep's  woole  only,  or  in  any  coffin 
lined  or  faced  with  any  cloth,  stuf,  or  any  other  thing 
made  or  mingled  with  flax,"'  &a,  according  to  the  SO  Car. 
2,  Stat  1,  c.  3;  and  burials  there  appeared  as  made  at  St 
Helen's  by  a  nonconformist  preacher.  The  register  books 
of  the  chapel  of  St.  Helen's  were  also  put  in  evidence.  The 
entries  of  baptisms  began  on  the  18th  of  October,  1713,  of 
burials  on  the  8th  of  April,  1721,  and  marriages  in  May, 
1 722 ;  and  it  appeared  from  the  register  of  St.  Helen's,  that, 
from  the  year  1813  up  to  the  present  time,  the  registers 
had  been  kept  in  accordance  with  the  Act  52  Geo.  3,  c.  146, 
except  so  far  as  altered  by  the  more  recent  Marriage  Act. 
During  the  whole  of  this  time  the  baptisms  and  burials  there 
solemnised  appeared  to  have  been  almost  exclusively  from 
the  four  townships  ofWindle,  Parr,  Sutton,  and  Eccleston, 
and  the  township  of  Haydock ;  and  during  the  last  seventy 
years,  the  number  of  baptisms  and  burials  solemnised  at 
the  chapel  of  St.  Helen's  from  the  four  townships  in  the 
parish  of  Prescot,  claimed  by  St.  Helen's,  were  in  a  very 
much  greater  proportion  as  compared  with  the  number 
frt)m  the  same  townships  solemnised  at  the  parish  church 
of  Prescot;  but  from  the  township  of  Eccleston  the  parish 
church  had  always  had  the  larger  number.  With  respect 
to  the  marriage  register  at  St  Helen's  from  1720  to  1833, 
no  mention  was  made,  save  in  a  few  cases,  of  the  townships 
whence  the  respective  parties  came;  but  from  the  latter 
time  to  December,  1846,  by  far  the  greater  number  (con- 
siderably more  than  two-thirds  of  the  whole)  of  parties  re- 
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siding  in  the  district  now  claimed  by  St  Helen's  have  been 
married  at  the  parish  church. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  preceding  state  of  facts,  the  plaintiff  was  entitled 
to  recover.  If  the  opinion  of  the  Court  should  be  in  the 
affirmative,  the  verdict  was  to  stand;  but  if  in  the  negar 
tive,  a  nonsuit  was  to  be  entered.  The  Court  were  to  be  at 
liberty  to  draw  any  inference  from  the  facts  or  evidence,  and 
to  act  as  they  should  think  a  jury  ought  to  have  done. 

The  case  was  aigued  in  Hilary  Term  last,  (Jan.  16,  21, 
and  25,)  by 

Gotoling,  for  the  plaintiff. — The  plaintiff,  as  incumbent 
of  St  Helen's,  is  entitled  to  the  fees  which  he  seeks  to 
recover  in  this  action.  By  the  14th  section  of  1  &  2 
Will  4,  c.  38,  it  is  provided,  that  "  all  fees,  dues,  offerings, 
and  other  emoluments,  which  of  right  or  custom  belong  to 
the  incumbent  or  clerk  of  any  parish,  chapelry,  or  other 
place  in  which  such  church  or  chapel  shall  have  been  or 
shall  be  erected,  shall  be  received  by,  or  for  and  on  account 
of  such  incumbent  and  clerk  respectively,  and  be  paid  over 
to  them,''  &C.  And  then  the  clause  contains  an  exception, 
which  has  no  application  to  the  present  question.  It  is 
clear  that  the  apportionment  of  the  fees  by  the  bishop  in 
1839,  as  contained  in  the  deed  of  consecration,  cannot 
affect  the  decision  of  the  Court,  inasmuch  as  that  appro- 
propriation  is  void.  It  was,  no  doubt,  the  intention  of 
the  bishop  that  the  deed  should  be  so  drawn  as  to  give 
the  fees  to  the  proper  person,  and  that  this  matter  was 
inserted  by  mistake.  The  district  of  St  Helen's  is  a  cha^ 
pelry  within  the  meaning  of  the  preceding  section.  It  is 
not  necessary  to  contend  that  this  chapelry  must  be  a  legal 
parochial  chapelry  in  the  strictest  meaning  of  those  terms, 
for  the  language  of  the  14th  section  is  very  general.  It 
appears  by  the  facts  of  the  case,  that  the  district  of 
St  Helen's  has  been  treated  for  upwards  of  a  century  as 
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if^^L^  altogether  a  distinct  and  separate  district  But,  assuming 
it  to  be  necessary  for  the  plaintiff  to  shew  that  this  dis- 
trict of  St  Helen's  is  a  strictly  legal  parochial  chapeLry,  it  is 
submitted  that  the  admitted  facts  lead  to  that  conclusion. 
The  queries  addressed  to  the  curate  of  St  Helen's,  and  the 
answers  thereto,  are  admissible,  as  touching  a  matter  of  a 
public  nature.  By  the  stat  2  &  3  Anne,  c.  11,  first  fruits 
and  tenths,  to  be  appropriated  to  the  augmentation  of 
small  livings,  were  settled  upon  a  corporation  established 
by  that  Act;  and,  in  pursuance  of  the  Act,  the  Queen  by 
letters  patent  appointed  certain  governors;  and  by  the 
1  Geo.  1,  st  2,  c.  10,  the  courts  and  committees  of  the  said 
governors  had  power  given  them  to  administer  an  oath  to 
such  persons  as  should  give  them  information  or  be  ex< 
amined  concerning  anything  relating  to  the  execution  of 
their  trust.  These  queries  and  answers  are  evidence  as 
taken  in  pursuance  of  the  Act.  The  district  of  St  Helen's 
is  a  parochial  chapelry,  as  falling  within  the  rule  given  in 
the  2nd  Inst  363,  where  it  is  said,  ''  When  the  question 
was,  whether  it  were  ecdesia  aut  capeUa  pertinens  ad 
matricem  ecclesiam,  the  issue  was,  whether  it  had  bap- 
tisterium  et  sepulturam;  for  if  it  had  the  administration 
of  sacraments  and  sepulture,  it  was  in  law  adjudged  a 
churcL"  In  this  chapel,  in  addition  to  these  rites,  was  mar- 
ziage  performed  also,  which  affords  a  strong  presumption 
of  its  being  a  parochial  chapelxy,  for  a  priest  marrying  out 
of  the  parish  church  or  a  parochial  chapel  was  liable  to 
be  suspended:  1  Gibs.  Cod.  429,  2nd  edit  The  language 
of  the  Marriage  Acts,  26  Geo.  2,  c.  33,  s.  1,  and  the  4  Geo. 
4,  c.  76,  &  3,  shews  that  the  ceremony  of  marriage  was  to 
be  performed  in  chapeb  having  parochial  rights.  It  is 
said,  in  Degge's  P.  C.  277,  in  speaking  of  chapels  of  ease, 
that  "  some  of  them  have  parochial  rights  to  christen  and 
bury,  and  are  therefore  called  parochial  chapels,  by  way  of 
distinction  from  others  that  have  no  such  privilege;  and 
these  differ  in  nothing  from  churches,  but  in  want  of  rec- 
tories and  endowments,  the  mother  being  to  be  served  be- 
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fore  the  daughter/'  And  he  adds,  ''  Those  chapels  of  IBSO. 
ease  which  are  not  parochial  cannot  bury  or  christen,  but 
are  only  used  for  the  ease  of  the  parishioners,  to  hear  the 
Word  of  God  read  and  preached,  and  to  join  in  prayers/' 
It  will  be  contended  by  the  defendant,  that  the  chapel 
having  passed  by  the  deed  of  feofiment,  in  the  time  of 
James  the  First,  to  certain  trustees,  shews  that  at  that  time 
it  was  a  mere  chapel  of  ease  at  the  most;  but  it  is  rather 
evidence  of  its  having  existed  at  that  time  as  a  chapelry. 
The  right  to  bury  at  the  parish  church  is  not  inconsist- 
ent with  the  plaintiff's  argument.  In  Gibs.  Cod.  221,  s.  7, 
it  is  said,  **  The  inhabitants  of  a  precinct  where  it  is  a 
chapel  (though  it  is  a  parochial  chapel,  and  though  they 
do  repair  it),  are  of  common  right  contributory  to  the  re- 
pairs of  the  mother  church.  And  if  they  have  seats  at  the 
mother  church,  to  go  thither  when  they  please,  or  receive 
sacraments  or  sacramentals,  or  marry,  christen,  or  bury  at 
it,  there  can  be  no  pretence  for  a  discharge,"  &c.  Wise  v. 
Oreech(a)  is  to  the  same  effect  There  were  no  chapel- 
wardens,  nor  chapel  rates;  but  it  does  not  appear  that  any 
rates  were  required,  and  that  may  be  owing  to  the  circum- 
stance, that  the  trustees  would  undertake  the  repairs  of 
the  chapeL  By  the  Rubric,  the  sacramental  bread  and 
wine  are  to  be  found  at  the  charge  of  the  parisL  With 
respect  to  the  remaining  portions  of  evidence,  the  admis- 
sion of  which  is  to  depend  upon  the  opinion  of  the  Court, 
liie  plaintiff  does  not  object  to  their  admission;  but  not 
much  weight  can  be  attached  to  them,  as  Mr.  Finch  did 
eventually  visit  the  sick,  although  it  was  contrary  to  the 
opinion  which  was  given  by  the  proctor. 

OnrnipUm,  contriL — ^The  plaintiff  is  not  entitled  to  these 
fees.  This  district  of  St  Helen's  never  was  a  parochial 
diapeliy.    The  history  of  the  chapel  may  be  considered 

(a)  2  Lev.  186. 
g2 
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1850.  with  reference  to  three  periods:  First,  the  11th  of  James  I; 
secondly,  the  time  of  the  augmentation  hj  Queen  Anne's 
Bounty,  in  1716;  and  thirdly,  the  consecration,  which  took 
place  in  the  year  1816.  It  is  impossible  for  this  district 
to  have  been  a  parochial  chapelry  at  the  time  the  property 
was  passed  by  the  deed.  Certain  trustees,  who  were  lay 
persons,  were  enfeoffed,  and  liveiy  of  seisin  was  made  to 
them.  The  chapel  could  not  have  been  consecrated  at 
that  time.  There  is  no  trace  whatever  of  this  chapel  hav- 
ing possessed  any  ecclesiastical  jurisdiction  until  the  time 
of  Queen  Anne.  The  trusts  created  by  the  deed  are  quite 
inconsistent  with  the  chapelry  having  been  independent. 
All  matters  with  reference  to  the  chapel,  and  possessing 
anything  of  an  ecclesiastical  nature,  were  to  be  done  by 
the  trustees.  The  repairs  of  the  chapel  are  provided  for 
by  the  deed :  the  appointment  of  a  fit  person  to  read  divine 
service,  and  the  rules  and  regulations  for  the  proper  go- 
vernment of  the  chaplain,  and  for  the  appointment  of  pews, 
are  aU  evidence  of  its  having  been  at  that  time  a  mere 
chapel  of  ease.  There  is  no  provision  in  the  deed  which 
would  preclude  the  appointment  of  a  nonconformist  The 
chapel  had  no  ancient  registers.  The  right  of  burial  was 
not  an  absolute  one.  The  fact  that  marriages  were  so- 
lemnised there  has  no  ^veight  The  case  of  Rex  v.  Norihr 
field  (a)  shews  that  marriages  were  formerly  celebrated  in 
many  chapels  which  were  not  parochial  The  registers 
shew  that  more  christenings,  marriages,  and  burials  were 
performed  at  Prescot,  of  persons  from  the  district  of  St 
Helen's,  than  there  were  from  St  Helen's  itself  It  also 
appears  by  the  registers  of  the  parish,  that  three  of  the 
preachers  at  St  Helen's  chapel  were  nonconformists,  and 
that  this  was  after  the  Act  of  Uniformity.  The  appoint- 
ments of  the  several  incumbents  were  not  imder  seal,  both 
of  which  circumstances  are  strong  evidence  that  this  cha- 

(a)  2  Dougl.  659. 
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pel  was  not  a  benefice  at  that  period.  The  fact  that  the  i860, 
minister  of  the  chapel  had  recourse  to  the  registers  of  the 
mother  church  is  another  strong,  presumption  in  the  de- 
fendants favour.  The  register  of  births  was  kept  there 
under  the  provisions  of  the  stats.  6  &  7  Will.  3,  c  6,  s.  52, 
and  7  &  8  WilL  3,  c.  35.  There  is  no  evidence  whatever, 
previous  to  the  stat  1  Geo.  1,  c.  10,  of  its  having  been  a 
parochial  chapelry,  and  the  2nd  section  of  that  Act  refers 
to  officiating  ministers  according  to  the  rites  of  the  Church 
of  England,  as  to  parsons,  vicars,  and  curates;  and  there- 
fore, the  augmentation  hj  Queen  Anne's  Bounty  does  not 
carry  the  case  further.  The  consecration  in  181 6  is  against 
the  presumption  of  the  chapel  having  been  previously  con- 
secrated. It  is  said  in  Bum's  Eccl.  Law  (a),  that  "  a  cliurch 
once  consecrated  may  not  be  consecrated  again.  To  which 
general  rule  of  the  canon  law  one  exception  was,  unless 
they  be  polluted  by  the  shedding  of  blood;  and  in  that  case 
the  canon  supposes  a  reconsecration,  though  the  common 
method  in  England  was  a  reconcUicUion  only,  as  appeareth 
by  many  instances  in  our  ecclesiastical  records."  There 
were  no  chapel-wardens  until  the  consecration  in  1816;  the 
ancient  usage,  therefore,  contradicts  modern  reputation. 
The  passage  quoted  from  the  2nd  Inst.  363  is  denied  to  be 
law  by  Sir  0.  Lee,  in  Line  Y.HarrisQ)).  [He  also  cited  the 
following  authorities,  to  shew  what  had  been  considered 
necessary  to  constitute  a  parochial  chapelry: — Diaxm  v. 
Kershaw (c)y  Attomey-Generai  v.  Brereton(d),  Craven  v. 
Sanderson  (e),  Jones  v.  EUis  (/),  Doe  d.  BrammaU  v.  Col- 
l%nge(jff)y  Reg.  v.  Clayton  (h),  Moysey  v.  HiUcoat{%),  Ball 
V.  Cross  (A;),  and  Fam/worth  v.  Ths  Bishop  of  Chester  (t),] 


(a)  Vol.  1,  p.  336, 9th  edit.  (y)  7  C.  B.  939. 

(h)  1  Sir  Q.  Lee,  166.  (A)  18  L.  J.,  M.  C,  129. 

(c)  Amb.  628.  (t)  2  Hagg.  Keel,  R.  30. 

(<f)  2  Ves.  sen.  426.  {k)  1  Salk.  164. 

{e)  7  A.  <fe  B.  880.  (Q  4  B.  <fe  C.  656. 

(/)  2  Y.  &  J.  266. 

VOL.  V.  *  G  3  BXCH. 
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ISSO,  Cowling,  in  reply. — ^This  chapelry  is  a  parochial  one 

within  the  meaning  of  the  1  &  2  Will.  4,  c.  38,  s.  14,  if  it 
has  always  been  considered  as  one  de  facto.  The  several 
parochial  rites  which  were  there  celebrated  are  sufficient 
evidence  of  its  having  always  been  a  parochial  chapelry. 
Thus,  the  right  of  burial  is  such  evidence:  Com.  Dig.  *'  Ce- 
metery "  (B.),  Burial.  So,  the  fact  of  marriage  being  cele- 
brated there  is  evidence  of  its  being  a  district:  Canons, 
A.i>.  1604,  Can.  62;  see  abo  Watson's  Clergyman's  Law, 
p.  318.  With  respect  to  the  deed,  it  may  be  that  some  of 
its  provisions  were  void.  The  fact  that  a  nonconformist 
was  an  incumbent  of  the  chapel  is  not  of  much  weight. 
It  is  therefore  submitted,  that,  under  all  the  circumstances 
set  forth,  the  plaintiff  is  entitled  to  retain  the  verdict. 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — The  principal  question  in  this  case  is  one  of 
factj  on  which  we  have,  very  reluctantly,  to  perform  the 
duty  01  a  jury. 

There  are  three  preliminary  questions  as  to  the  admissi- 
bility of  evidence,  which  are  easily  disposed  of 

The  action  is  brought  by  the  incumbent  of  the  chapel  of 
St.  Helen's,  to  recover  from  the  defendant,  the  incumbent 
of  the  district  church  of  St.  Thomas,  erected  within  the 
alleged  limits  of  the  chapelry,  imder  the  provisions  of  the 
1  &  2  Will.  4,  a  38,  a  moiety  of  the  fees,  dues,  and  offer- 
ings, received  by  the  defendant.  By  the  14th  section  of 
that  statute,  the  fees,  dues,  offerings,  and  emoluments,  of 
right  or  custom  belonging  to  the  incumbent  of  the  parish, 
chapelry,  or  place  in  which  the  newly  erected  church  is 
situate,  are  to  be  received  on  account  of  such  incum- 
bent, except  such  part  as  the  commissioners,  with  the 
consents  of  the  bishop,  the  patron,  and  the  incumbent 
in  some  cases,  and  the  bishop  alone,  with  the  consent 


HILARY  VACATION,   13  VICT.  87 

of  the  patron  and  incumbent,  in  others,  shall  assign  to  the      ^  18^. 
minister  of  the  district  churcL 

In  this  case  the  bishop,  in  October,  1839,  assigned  one- 
half  of  the  fees  to  the  minister,  and  the  other  to  the  vicar 
of  the  parish.  It  is  clear  that  that  appropriation  was 
irhollj  void,  the  bishop  having  had  no  jurisdiction,  except 
to  assign  a  portion  to  the  incumbent  of  the  district  church. 

This  moiety  the  plaintiff  seeks  to  recover,  on  the  ground 
that  the  district  was  taken  out  of  a  chapelry,  whereof  he 
was  incumbent. 

In  order  to  make  out  this  case,  he  must  establish  two 
propositions:  First,  that  the  alleged  chapehy  of  St.  Helen's 
was  a  legal  parochial  chapelry,  and  therefore  immemorial 

In  our  judgment,  it  is  not  enough  to  prove  that  there 
was  a  district  which  was  a  parochial  chapelry  de  facto,  and 
that,  of  late  years,  the  services  in  respect  of  which  fees  are 
claimed,  were  usually  performed  in  the  chapelry.  The 
Act  gives  the  fees  to  the  incumbent  of  the  chapel  of  the 
chapelry,  only  if  they  were  legally  due  and  the  district  was 
a  l^al  one. 

Secondly,  that  there  were  fees  due  to  him  of  right  and 
custom,  for  the  same  services  which  the  minister  of  the  dis« 
trict  church  performed. 

To  establish  or  contradict  the  first  of  these  propositions, 
a  great  deal  of  evidence  was  given  on  the  trial,  to  three 
parts  of  which  objections  were  taken,  which  we  ought  first 
to  dispose  of,  because,  in  our  capacity  as  a  jury,  we  ought 
to  consider  the  legal  evidence  alone. 

The  first  piece  of  evidence  disputed,  was  that  of  a  state- 
ment by  one  of  the  witnesses,  that  he  had  heard  from  a 
former  incumbent  of  St.  Helen's,  that  the  people  of  four 
townships,  and  of  one  in  the  parish  of  Winwick,  came  to 
the  chapel.  The  rights  of  this  chapel  are  sufficiently  of  a 
public  nature,  to  make  reputation  admissible;  and  this  ap- 
pears to  us  to  fall  within  this  description. 

The  second  piece  of  evidence  was  a  case  stated  by  a 
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1850.  deceased  incumbent,  Mr.  Finch,  for  the  opinion  of  a  proc- 
tor, in  which  the  rights  to  pews,  and  to  christenings,  and  to 
burials,  in  a  qualified  way,  and  the  nature  of  the  repairs 
and  other  matters,  are  enumerated. 

This  appears  to  us  to  be  admissible,  on  the  same  princi- 
ple as  the  statement  of  a  deceased  occupier,  which  qualifies 
his  estate  is  admissible. 

The  third  document  objected  to,  was  the  answer  of  the 
incumbent  of  St.  Helen's  and  other  clergymen,  to  questions 
sent  by  the  Bishop  of  Chester,  for  the  information  of  the 
Governors  of  Queen  Anne's  Bounty,  at  the  time  when  the 
curacy  was  augmented  in  the  year  1825.  These  were  ob- 
jected to,  but  we  think  they  ought  to  be  received.  The  stat. 
1  Geo.  1,  c.  2,  s.  10,  directing  each  bishop  to  make  inquiries 
as  to  the  value  of  the  benefice,  and  how  it  arose,  and  other 
circumstances  thereof,  the  answers  are  evidence  on  the  same 
principle,  that  an  inquisition  on  some  public  matter  is. 

Upon  all  the  evidence,  including  the  three  portions  thus 
objected  to  and  received,  the  question  is,  whether  the  cha- 
pelry  is  proved  to  be  parochial;  and  to  be  so,  it  must  have 
been  coeval  with  the  parish,  that  is,  immemorial 

No  doubt  this  may  be  inferred  from  modem  usage,  as 
far  back  as  human  memory  goes,  if  there  be  no  evi- 
dence to  the  contrary,  according  to  the  well-established 
rule  by  which  ancient  rights  and  exemptions  are  sup- 
ported. And  certainly  there  is  a  considerable  quantity  of 
evidence,  for  many  years  back,  of  the  chapel  having  had 
some  parochial  rights.  It  has  had  baptisms,  marriages, 
and  burials,  as  appears  by  the  registers,  which  go  back 
as  far  as  1713,  for  the  inhabitants  of  several  townships 
and  parts  of  townships,  in  the  parish,  and  part  of  one  out 
of  it  It  is  called  a  chapelry  in  a  faculty  of  18  J  6,  and  in 
two  entries  of  consecration  of  burying  ground,  in  the  same 
year,  as  well  as  in  the  answers  to  the  bishop's  questions 
prior  to  the  augmentation  of  the  curacy  in  1825 ;  and  there 
is  parol  evidence  of  several  witnesses  to  the  same  efiect. 
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On  the  other  hand,  the  evidence  of  rights  of  sepulture,  i860, 
which  Lord  Hardwicke  considers  to  be  a  most  strong  cir- 
cumstance, is  in  this  case  much  weakened  by  the  state* 
ment  of  Mr.  Finch,  that  those  who  had  breadth  of  ground 
in  the  churchyard  buried  thera  The  absence  of  chapel- 
wardens  till  very  modem  times  (1816),  and  the  total  ab- 
sence of  chapel  rates  at  all  times;  the  statements  of  Mr. 
Finch,  inconsistent  with  the  existence  of  a  regular  cha- 
pelry,  though  less  entitled  to  weight,  because  he  had  some 
interest  to  avoid  the  trouble  of  visiting  the  sick  belonging 
to  it,  afford  some  arguments  against  this  being  a  paro- 
chial chapelry.  The  presumption  arising  from  the  fact  of 
marriages  having  been  celebrated  long  ago  in  this  chapel, 
is  weakened  by  the  other  fact,  that  marriages  of  the  inha- 
bitants of  the  alleged  district  or  chapelry  have  been  very 
frequently  celebrated  in  the  mother  church;  and  the 
statement  of  Mr.  Finch,  the  late  incumbent,  is  rather  at 
variance  with  the  supposition  that  this  was  a  parochial 
chapelry. 

But  as  we  go  back  to  the  earlier  history  of  the  chapel, 
we  find  most  cogent  reasons  for  believing,  that  there  was 
no  chapel  with  any  parochial  rights  in  the  beginning  of 
the  seventeenth  century. 

The  deed  of  feoffinent  of  the  11  Jac.  1,  conveys  the  site 
of  the  chapel  to  trustees,  and  a  schedule  accompanies  the 
deed,  declaring  the  trusts  to  be,  that  divine  service  may  be 
continued  in  the  chapel,  which  is  to  be  repaired  for  the 
use  of  the  neighbouring  inhabitants,  and  the  trustees  are 
to  elect  lawfrd  and  fit  persons  to  read  divine  service  in  the 
chapel. 

Not  a  word  is  said  of  the  administration  of  the  sacra- 
ments in  this  chapel,  which  would  assuredly  have  been  the 
case,  if  at  that  time  the  chapel  had  possessed  parochial 
rights. 

This  deed  creates  a  very  strong  impression  that  this 
chapel  was  then  only  a  private  chapel,  or,  at  most,  a  cha- 
pel of  ease. 
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1850.  This  opinion  is  somewhat  strengthened  by  the  evidence 

of  the  parochial  registers  of  the  mother  churchy  which 
contain  entries  of  marriages,  births,  and  burials  of  the  in- 
habitants of  the  townships  now  alleged  to  constitute  the 
chapelry.  By  the  6  &  7  WilL  3>  c.  6,  registers  are  to  be 
kept  by  the  incumbents  of  parishes  and  precincts,  in  order 
to  the  better  levying  duties  granted  upon  the  registration. 
These  registers  in  1701  included  all  in  the  parish;  if  there 
had  been  a  precinct  or  chapelry,  it  would  not  then  have 
been  so. 

Again,  in  one  of  these  roisters  of  the  parish,  which  was 
admitted  in  evidence,  by  consent,  there  is  a  statement, 
that,  in  the  year  1677,  the  incumbent  of  St.  Helen's  was  a 
nonconformist,  and  was  called  a  preacher.  I  own  I  think 
this  circumstance  is  of  considerable  weight,  to  shew  that 
this  chapelry  was  not  then  a  benefice,  for  it  is  well  known 
that  nonconformists  were  in  great  numbers  removed  firom 
their  benefices  by  the  Act  of  Uniformity,  but  a  noncon* 
formist  continuing  in  a  chapel,  affords  a  presumption  that 
it  was  not  then  a  benefice. 

Upon  the  whole,  in  our  character  of  a  jury  we  are  fiur 
from  satisfied  that  this  is  a  legal  parochial  chapelry  with 
any  parochial  rights.  On  the  contrary,  our  opinion  is 
that  it  is  no  more  than  a  chapel  of  ease:  and  therefore 
the  judgment  is  for  the  defendant. 

Judgment  of  nonsuit 
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1860. 

WiLKiKsoK  V.  Cakblish,  Exectttor  of  William  Cakdlish.      Feb.  9. 


c 


OVEN  ANT  on  an  indenture,  dated  the  I7tli  of  Decern-  tiw  plaintiff 

ber,  1836,  made  between  J.Candlish  andW.  Candlish  of  the  ^^t^Joo^"^ 

one  part,  and  the  plaintiff  of  the  other  part,  for  payment  «pon  the  aeea- 

to  the  plaintiff  of  10002.  and  interest,  on  the  17th  of  De-  tun,  which  oonr 

cember,  1840. — Breach,  non-payment    Plea^  payment.  ^^  ^j  JJI^ 

At  the  trial,  before  Wigktman,  J.,  at  the  Durham  Sum-  fendwit  to  ror- 

«7  '      '  rend^  certain 

mer  Assizes,  1849,  it  appeared  that  the  plaintiff,  being  de-  copyhold  pre- 

muei  to  Uie 


sirous  of  putting  out  at  interest  the  sum  of  10002.,  applied  plaintiff's  me. 
for  that  purpose  to  one  Davison,  a  solicitor  at  Sunderland,  wL^Se.^. 


who,  on  behalf  of  the  plaintiff,  advanced  it  to  J.  Candlish  ^^^  ^^  ■■ 

.  .  .  .       attorney  for 

on  the  security  of  the  above  indenture,  which,  after  recit-  lK»th  parties, 
ing  (amongst  other  things)  that  J.  Candlish  was  possessed  of  fofthemou^^ 
certain  copyhold  premises,  contained  a  covenant  by  him  S^^^;^^ 
to  surrender  these  premises  to  the  use  of  the  plaintiff.    No  ii^«ied  to  him, 

end  he  prepared 

surrender  was,  however,  made.     Davison,  who  acted  as  at-  and  ddiveredto 
tomey  for  both  parties,  signed  the  receipt  for  the  money.  |JJ  ^iAout  tibe 
The  title  deeds  were  delivered  to  Davison,  and  he  prepared  ^  ^j^?^' 
a  schedule  of  them,  at  the  foot  of  which  was  the  following  echednie  of  the 
memorandum: — "  I  hereby  acknowledge  to  have  this  day  foot  of  which 
received  into  my  custody  and  possession  the  several  deeds  ^II,J'2gned 
and  writings  specified  in  the  above  schedule,  and  I  do  Jy  ?•'  «^o^ 

ledflinff  the  i^ 

hereby  undertake  to  deliver  the  same  safe  and  uncan-  odptofthe 
celled  (unless  prevented  by  fire  or  other  inevitable  acci-  dertaking  to  de- 
dent),  upon  payment  to  me  of  the  sum  of  1000/.  and  in-  or^^?of 
tercet    I7th  December,  1836.    (Signed)  W.  C.  Davison."  the  principal 

,  money  and  in- 

This  document  was  delivered  by  Davison  to  J.  Cand-  terest  The 
lish,  but  not  in  the  presence  or  with  the  knowledge  of  ^^!^[^fd  in 
the  plaintiff.     The  mortgage  deed  remained,  with  the  2lj£^^^' 

time  to  time  re- 
cdTed  the  interest  and  paid  it  over  to  the  plaintiff  The  principal  money  was  paid  to  D.,  who  tsp- 
piopriated  it  to  hia  own  oae,  and  died  insolvent: — ffdd,  first,  that  D.'s  receipt  for  the  prindpS, 
and  the  memorandmn  signed  by  him,  were  admissible  in  evidence  for  the  defendant  Secondly,  uat 
neither  the  possession  (^  the  mortgage  deed  nor  the  receipt  of  interest  was  any  evidence  of  an  an- 
thority  to  D.  to  receive  the  principal,  and  consequently,  that  the  plaintiff  was  entitled  to  recover  it 
from  the  defoodant 


92  EXCHBQUBR  REPORTS. 

1860.  plaintiff's  assent,  in  the  possession  of  Davison,  and  some 
WiLKiHBoir  letters  from  the  plaintiff  to  him  were  in  evidence,  which, 
Cakdlibh.  ^*  ^^  contended,  authorised  him  to  receive  the  interest, 
which  he  accordingly  did,  and  duly  paid  it  over  to  the 
plaintiff.  The  principal  money  was  paid  by  J.  Candlish 
to  Davison  in  different  sums  at  various  times,  but  without 
the  plaintiff's  knowledge;  and  upon  payment  of  the  whole, 
Davison  delivered  up  the  deeds,  and,  having  appropriated 
the  money  to  his  own  use,  died  insolvent.  The  present  ac- 
tion was  brought  against  the  defendant,  as  executrix  of  W. 
Candlish,  who  was  surety  for  J.  Candlish,  to  recover  the 
amount  of  the  principal  money.  The  defendant  tendered 
in  evidence  the  receipt  of  Davison  of  the  mortgage  money 
and  the  schedule  and  receipt  of  the  title  deeds.  This  evi- 
dence was  objected  to,  but  received  by  the  learned  Judge. 
It  was  then  submitted,  on  the  part  of  the  defendant,  that 
he  was  entitled  to  the  verdict,  on  the  ground  that,  the 
mortgage  deed  having  been  allowed  to  remain  in  the  pos- 
session of  Davison,  and  he  being  authorised  to  receive  the 
interest,  there  was  an  implied  authority  for  him  to  receive 
the  principal  The  learned  Judge  directed  a  verdict  for 
the  defendant,  reserving  leave  for  the  plaintiff  to  move  to 
enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion 
that,  under  the  circumstances,  he  was  entitled  to  recover. 

A  rule  nisi  having  been  obtained  accordingly, 

Martin  and  Unlhank  shewed  cause. — ^The  first  question 
is,  whether  the  receipt  for  the  mortgage  money,  and  the 
schedule  and  receipt  of  the  title  deeds,  were  admissible  in 
evidence.  There  is  no  doubt  they  were,  on  the  ground 
that  they  formed  part  of  the  same  transaction.  Secondly, 
the  repayment  by  the  mortgagor  to  Davison  was'  a  payment 
to  the  plaintiff,  for  the  deposit  of  the  mortgage  deed  with 
Davison  constituted  a  sufficient  authority  for  him  to  re- 
ceive the  money.    The  rule  of  law,  as  adopted  by  the  text 


<  J 
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vriteTB,  is  stated  in  Whtthck  v.  WaUham  (a\  decided  in        i860. 
Hilary  Term,  7  Anne.    There  ''the  interest  of  a  mortgage     Wilkutsoh 
was  paid  to  and  received  by  the  scrivener  that  put  out  the     caiIdlish. 
money;  the  scrivener  proved  insolvent,  and  the  question 
was,  who  should  bear  the  loss.    And  it  was  admitted  in 
this  case,  first,  that  if  the  scrivener  be  intrusted  with  the 
custody  of  the  bond,  he  may  receive  the  interest,  and  though 
he  fails,  yet  the  mortgagee  shall  bear  the  loss;  and  that  so 
it  is  also  in  such  case,  if  he  receive  the  principal  and  deli- 
ver up  the  bond;  for,  being  intrusted  with  the  security  it- 
self, it  shall  be  presumed  that  he  is  intrusted  with  a  power 
over  it,  and  with  a  power  to  receive  the  principal  and  in- 
terest; and  the  rather,  because  the  giving  up  of  the  bond 
upon  the  payment  of  the  money  is  a  discharge  thereof; 
otherwise,  if  the  obligee  take  away  the  bond,  for  then  he 
hath  no  authority  to  receive  the  money.    Secondly,  if  a 
scrivener  be  intrusted  with  the  mortgage  deed,  not  the 
bond,  he  hath  only  authority  to  receive  the  interest,  but 
not  the  principal,  because  the  giving  up  the  deed  is  not 
sufficient  to  restore  the  estate,  but  there  must  be  a  re-con- 
veyance, whereas  the  giving  up  a  bond  is  in  law  an  extin- 
guishment of  the  debt."    Here  no  re-conveyance  was  ne- 
cessary, for  the  estate  never  vested  in  the  mortgagee. 
[Parke,  B. — ^There  is  a  covenant  to  surrender,  which  must 
be  released ;  and  what  authority  has  the  attorney  to  release 
it?]    The  covenant  created  a  mere  equitable  interest,  which 
ceased  on  the  payment  of  the  principal  money,  and  the  de- 
livery of  the  deed  to  the  mortgagor.     [Parke,  B. — No 
doubt  it  would  be  a  good  answer  to  a  covenant  for  payment 
of  a  sum  certain,  that  the  covenantor  had  paid  the  party 
in  whose  possession  the  deed  was,  and  received  the  deed 
from  him,  for  a  covenant  of  that  description  is  within  the 
4  Anne,  a  16;  but  the  same  rule  does  not  apply  to  cases 
where,  in  order  to  discharge  the  obligation,  something  else 

(a)  1  Salk.  157. 
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1850.  must  be  done.  For  that  reason,  it  does  not  apply  to  a 
WiLKiHsoH  ™^^^^%^^9  ^^^  ^  the  present  case,  because  there  must  be  a 
^    *•  release  of  the  covenant  to  surrender.    Alderson,  B. — ^The 

distinction  between  a  mortgage  and  a  bond  is  not  merely 
formal,  because  in  the  latter  case,  if  the  bond  be  given  up, 
nothing  more  remains  to  be  done;  but  that  is  not  so  in 
the  case  of  a  mortgage,  because  there  another  act  is  to 
be  done,  which  would  bring  the  fact  of  payment  to  the 
knowledge  of  the  principal.  So  here,  if,  when  the  money 
was  paid,  Candlish  had  required  the  plaintiff  to  release  the 
covenant,  the  plaintiff  would  have  asked  Davison  why  such 
a  request  was  made,  and  would  have  been  told  in  answer, 
that  he  Davison  had  been  paid  the  money.  Therefore,  in 
justice  as  well  as  law,  the  rule  as  to  bonds  ought  not  to 
apply  to  mortgages.  Rdfey  B. — WhiUock  v.  WaUham  (a) 
is  perfectly  good  law;  but  that  decision  arose  out  of  a  pro- 
fession which  does  not  now  exist,  the  functions  of  a  scriv- 
ener having  in  modem  times  been  divided  into  that  of  a 
banker  and  attorney.  In  former  times,  money  was  left 
in  the  hands  of  a  scrivener,  who  laid  it  out  at  interest,  and 
probably  never  consulted  his  client  about  it  Here  the 
money  was  not  intrusted  to  Davison ;  he  was  only  employed 
to  look  out  for  some  one  who  had  money  to  lend.]  In  the 
case  of  Wolstenholm  v.  Davies  (&),  which  was  decided  before 
the  4  Anne,  c.  16,  the  Master  of  the  Bolls  said,  '^  that  it 
was  the  constant  rule  of  the  Court,  that  if  the  party  to  whom 
the  security  was  made,  trusted  his  security  in  the  hands 
of  the  scrivener,  payment  to  the  scrivener  was  good  pay- 
ment.'" Vcmdeleur  v.  Blagrave  (c)  does  not  affect  the  pre- 
sent question.  There  the  grantor  of  an  annuity  intrusted 
a  person,  who  acted  as  agent  of  both  parties,  with  a  sum 
of  money,  for  the  purpose  of  redeeming  it  The  agent, 
without  paying  the  money,  obtained  from  the  grantee  a  re- 
lease of  the  annuity,  and  it  was  held  that  the  loss  must  be 

(a)  1  Salk.  157.  (b)  2  Freem.  289.        (c)  6  Beav.  565. 
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bome  by  the  grantor.  Here  the  fact  of  the  security  haying  ^J^?^ 
been  allowed  to  remain  in  the  hands  of  Davison  for  years  Wiuivsov 
is  evidence  of  an  authority  to  receive  payment  of  the  prin-  cakdlmh. 
cipal  money.  In  addition,  the  circumstances  of  the  case 
shew  an  actual  authority.  Davison  from  time  to  time  re- 
ceived the  interest,  and  there  was  an  agreement  whereby 
the  deliveiing  up  of  the  deeds,  and  the  payment  of  the 
lOOOiL,  were  to  be  cotemporaneous  acts;  but  the  plaintiff 
allowed  the  deeds  to  remain  in  the  hands  of  the  person  to 
whom  the  payment  was  to  be  made.  [Parke,  B. — ^Theobseiv 
vation  of  the  Master  of  the  Bolls,  in  Wolstenholm  v.  Da- 
tries  (a),  respecting  the  payment  of  interest,  applies  here.  He 
says,  "And  although  in  this  case  the  scrivener  had  received 
the  interest  and  part  of  the  principal,  and  paid  it  to  the 
obligee,  yet  that  did  not  imply  that  he  had  any  authority  to 
receive  it>  but  as  long  as  he  paid  it  over,  all  was  well,  and 
any  one  else  might  have  carried  to  the  party  as  well  as  he.'' 
So  here,  Davison  is  either  the  agent  of  the  mortgagee  to  re- 
ceive the  interest,  or  the  agent  of  the  mortgagor  to  pay  it; 
but  if  the  plaintiff  gets  the  money,  it  is  no  matter  from 
whom  it  comes,  whether  from  the  debtor  or  a  stranger. 
That  shews  that  an  authority  to  receive  the  interest  is  no 
evidence  of  an  authority  to  receive  the  prindpaL]  Davison 
was  allowed  to  retain  the  deed,  and  if  he  had  altered  it  in  a 
material  point,  it  would  have  become  void :  Pigofs  case  (i), 
Davidson  v.  Cooper  (c).  The  delivering  up  of  the  deed  for 
the  purpose  of  putting  an  end  to  the  mortgage  has  the 
same  effect.  The  continued  possession  of  the  deeds,  and 
the  authority  to  receive  the  interest,  is  prim&  facie  evi- 
dence that  Davison  was  agent  for  the  ptirpose  of  receiving 
the  principal:  Story  on  Agency,  s.  98;  Owen  v.  Barrow  (d). 


(a)  2  Freem.  289.  (c)  13  M.  t  W.  343. 

(5)  11  Rep.  26b.  (i)  1  N.  R.  101. 
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1860.  Watson  and  Digby  Seymoury  cont^,  were  not  called 

WiLMNBOH    ^V^n  to  argue. 


V. 

Caitdlish. 


Parke,  R — ^The  rule  must  be  absolute.  The  first  ques- 
tion is,  whether  the  schedule  of  the  deeds  delivered  to  Da- 
vison, and  signed  by  him  at  the  time  the  mortgage  was 
executed,  was  receivable  in  evidence.  Now,  that  document 
either  binds  Wilkinson  personally,  or  it  binds  Davison.  If 
it  be  considered  as  the  act  of  Wilkinson  binding  himself, 
there  is  no  question  that  it  is  receivable  in  evidence  as 
part  of  the  same  transaction.  If,  on  the  other  hand,  it  is 
to  be  considered  as  the  act  of  Davison  only,  it  is  admissible 
on  the  principle  that  the  act  of  a  deceased  person  charg- 
ing himself  is  receivable  in  evidence. 

The  question  then  is,  what  is  the  effect  of  that  paper. 
If  it  was  meant  to  be  a  contract  with  Davison,  that,  upon 
payment  of  the  mortgage  money  to  him,  as  distinguished 
from  Wilkinson,  the  deeds  were  to  be  delivered  up  to  the 
mortgagor,  and  the  plaintiff  knew  that,  it  would  be  some 
evidence  of  an  authority  to  Davison  to  receive  the  money. 
But  there  is  no  evidence  that  the  plaintiff  was  present  at 
the  time  the  paper  was  signed,  still  less  that  he  was  cognis- 
ant of  the  contents  of  it  Therefore,  supposing  that  to  be 
the  true  construction  of  the  document,  so  far  there  is  no 
evidence  against  the  plaintiff.  Then,  is  there  any  other 
evidence  to  shew  that  Davison  was  authorised  to  receive 
the  principal  money?  Some  letters  were  relied  upon  as 
shewing  that  Wilkinson  gave  an  authority  to  Davison  to 
receive  the  interest,  and  that,  no  doubt,  was  a  matter  for 
the  consideration  of  the  jury;  but  an  authority  to  receive 
the  interest  of  a  mortgage  by  no  means  imports  an  author- 
ity to  receive  the  principal  A  person  may  be  willing  to 
trust  another  so  far  as  to  allow  him  to  receive  a  small 
sum,  but  not  a  large  one.  Then  the  defendant  relies  upon 
the  fact  of  the  deed,  which  contains  a  covenant  to  surren- 
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der  the  copyhold,  having  been  left  in  the  custody  of  Davi-  i860. 
son,  as  constituting  a  sufficient  authority  for  him  to  receive  Wilkihson 
the  principal  money;  and  in  support  of  that  proposition  the  candush. 
cases  of  WhiUock  v.  WaUham  and  Wolstenholm  v.  Davis  were 
cited.  Those,  however,  were  cases  of  scriveners;  and  in 
the  year  1702  (when  the  business  of  a  scrivener  was  better 
known  than  now)  there  was  a  case  oiMartyn  v,King8ly{a), 
in  the  Court  of  Chancery,  in  which  it  is  said,  "  A  difference 
was  made  where  a  man  trusts  his  scrivener  (who  puts  out 
money  for  him)  with  the  custody  of  his  bond,  and  where  with 
the  custody  of  his  mortgage;  in  the  first  case,  if  he  receive 
the  money  and  delivers  up  the  bond,  this  shall  bar  the  ob- 
ligee ;  not  so  in  the  case  of  a  mortgage,  because  a  legal  estate 
is  vested,  which  cannot  be  divested  without  assignment." 
But,  as  my  Brother  Rolfe  observed,  the  business  of  a  scrive- 
ner has  in  the  present  day  been  transferred  to  bankers  and ' 
attomies.  In  the  Bankrupt  Act,  21  Jac.  1,  c.  19,  s.  2,  the 
words  are,  "  every  person  who  shall  use  the  trade  or  pro- 
fession of  a  scrivener,  receiving  other  men's  monies  or 
estates  into  his  trust  or  custody."  A  scrivener's  business 
was  to  receive  other  men's  money,  and  lay  it  out  at  interest, 
and  then  to  receive  it  back  again  and  keep  it  in  his  hands, 
and  then  to  lay  it  out  again  at  interest.  So  that  the  fact 
of  intrusting  a  security  for  money  in  the  hands  of  such  a 
person  was  evidence  of  an  authority  to  receive  the  princi- 
pal money.  That  such  was  the  business  of  a  scrivener 
appears  from  the  case  of  Ex  parte  MaJkin  (&),  before  Lord 
Eldon,  and  also  at  Nisi  Prius.  Here  there  is  no  evidence 
to  show  that  Davison  was  a  scrivener  in  the  proper  sense 
of  the  word;  and  those  cases,  if  they  are  to  be  considered 
good  law,  apply  only  to  scriveners  dealing  with  the  mo- 
ney of  their  clients.  But  in  the  case  of  a  mortgage  deed 
deposited  with  a  scrivener,  where  he  clearly  could  not  re- 
convey  the  estate,  the  same  rule  did  not  apply.    Whether 

(a)  Prec.  in  Ch.  209.       (b)  2  Rose,  27,  28  ;  2  V.  «fe  B.  31. 
VOL.  V.  H  EXCH. 
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1850.  there  is  any  difference  in  the  law  before  the  statute  of 
WiLKiHsoK  Anne,  and  since,  it  is  unnecessary  to  decide.  Neither  is  it 
Canplish.  iiocessary  to  decide  what  the  law  was,  where  a  bond  was 
put  into  the  hands  of  a  third  party  not  a  scrivener;  nor 
whether  this  instrument,  which  is  partly  in  the  nature  of 
a  bond  and  partly  an  equitable  mortgage,  ranges  within 
the  one  class  or  the  other,  because  it  contains  a  covenant 
to  surrender,  which  could  not  be  released  except  by  the 
covenantee.  The  next  question  is,  whether  there  is  any 
evidence  of  an  authority  to  Davison  to  receive  the  princi- 
pal money;  and  I  can  see  none.  There  is  nothing  but  an 
authority  for  the  payment  of  interest  to  him,  and  that  is 
no  authority  for  him  to  receive  the  principal 

Alderson,  B.,  concurred. 

RoLFB,  B. — I  am  of  the  same  opinion.  With  regard  to 
the  cases  cited  as  to  scriveners,  all  that  is  meant  is,  that, 
if  a  scrivener  puts  out  money  at  interest  in  his  own  name, 
payment  to  him  is  of  course  good  payment;  but  if,  instead 
of  putting  out  the  money  in  his  own  name,  he  puts  in  the 
name  of  his  client,  but  holds  the  bond,  he  is  entitled  to 
receive  the  interest,  for  that  is  taken  to  be  the  same  thing 
as  if  he  were  dealing  with  it  in  the  way  of  his  trade. 

Platt,  B.,  concurred. 

Rule  absolute. 
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« 

Hbnbersok  and  Others,  Official  Managers  of  The  North  of      Feb.  9. 
England  Joint-stock  Banking  Company,  v.  Stobabt. 


Assi 


lUMPSIT  by  the  official  managers  of  the  North  of  a  declaration 
England  Joint-stock  Banking  Company  for  winding  up  the  Jj^'ud^^n 
said  Company. — The  declaration  stated,  that,  before  the  ^^^^j^^j^^ 
making  of  the  promise,  &c.,  one  G.  Burdis  had  been  public  cer  of  a  bonk- 
officer  of  the  said  Company,  and  that  an  action  had  been  2p"^*T.. 
commenced  by  Burdis  against  one  F.  Todd  and  W.  Todd.  ^,^^^ 
for  the  recovery  of  the  amount  of  a  bill  of  exchange,  drawn  of  a  bUi  of  ex- 

change  drawn 

by  F.  Todd  and  W.  Todd  upon  the  owners  of  the  Trin-  by  him  upon 
don  Colliery,  and  accepted  by  the  defendant  for  himself  ^^  ^fe^dant  ^ 
and  the  other  owners  of  the  colliery,  for  1250Z.,  and  in-  ^J'^^^J  the 
dorsed  to  the  banking  Company;  that,  whilst  the  action  action  was 
was  so  pending,  it  was  agreed  between  the  Banking  Com-  ^^reed  between 
pany,  W.  Todd,  F.  Todd,  and  the  defendant,  that  the  ac-  T.^^7^de. 
tion  should  be  settled  as  follows: — 250i.by  the  promissory  ffndao^  that 

•^  -^  ''the  action 

note  of  W.  Todd  and  F.  Todd,  500i.  by  the  promissory  note  should  be  set- 
of  W.  Todd  and  F.  Todd,  and  500i  to  be  paid  by  the  de-  _25oi.  and 
fendant's  promissory  note  of  500^.,  at  twelve  months,  the  ^^^-^j?^ 
defendant  consenting  to  the  North  of  England  Banking  notes  of  T.,  and 
Company  appropriating  the  securities  held  by  them  to  the  defendant's  pro- 
payment  of  such  balance,  and  the  defendant  agreeing  to  JJJSv7mOTiM 

the  defendant 
consenting  to  the  Company  appropriating  the  securities  held  by  them  to  the  payment  of  such  balance, 
and  the  defendant  agreeing  to  give  them  a  power  to  sell  the  properties  mentioned  in  the  securities, 
the  Company  to  forego  all  interest  on  receiving  the  three  notes,  and  to  guarantee  to  give  up  the  bill 
sued  on  and  the  10002.  bill  received  on  account  of  the  said  bill.  The  declaration  then  stated  mutual 
promises,  and  averred  that  the  Company  had  performed  idl  things  on  their  part  to  be  performed,  and 
had  always  been  ready  and  willing  to  settle  the  action,  ftc.  Breach,  that  the  defendant  did  not  nor 
would  give  the  Company  the  promissory  note  for  5002.  nor  the  said  power  of  sale.  Plea,  that  the 
defendamt  entered  into  Uie  agreement  jointly  with  M.,  B.,  and  J.,  and  that,  after  breach  of  the  agree- 
ment, by  an  indenture  made  between  the  nominal  plaintiffs  in  this  action  (one  of  whom  was  the 
public  officer  of  the  Company)  of  the  first  part,  the  directors  of  the  Company  of  the  second  part,  the 
defendant,  H.,  B.,  and  J.,  of  the  third  part,  and  T.  of  the  fourth  part,  the  public  officer,  on  behalf 
of  the  Company,  did  remise,  release,  and  for  ever  dischai^  the  said  H.,  B.,  and  J.,  of  and  frcm  the 
said  action,  and  all  actions  and  suits,  causes  of  action,  and  debts  whatsoever,  without  the  consent  of 
the  defendant,  and  thereby  released  the  defendant  from  the  same : — Hdd,  first,  that  the  indenture 
eet  out  in  the  plea  did  not  operate  as  a  release,  but  only  as  a  covenant  not  to  sue. 

Secondly,  that  the  agreement  set  out  in  the  declaration  was  a  binding  engagement  and  not  a  mere 
accord,  inasmuch  as  it  would  have  been  broken  if  the  Company  had  proceeded  with  the  original 
action,  a  new  person  having  been  made  a  party  to  the  contract. 

h2 
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1850.  give  them  a  power  to  sell  the  properties  mentioned  in  the 
HsHDBBsoir  securities,  the  Company  to  forego  all  interest  on  receiving 
the  three  notes,  and  to  guarantee  to  give  up  the  bill  sued 
on,  and  the  lOOOZ.  bill  received  on  account  of  the  said  bill. 
The  declaration  then  stated  mutual  promises,  and  averred, 
that,  although  the  Banking  Company  had  performed  all 
things  in  the  said  agreement  on  their  part  to  be  perform- 
ed, and  had  always  been  ready  and  willing  to  settle  the 
said  action,  and  to  forego  all  interest  on  receiving  the  three 
notes,  and  to  guarantee  to  give  up  the  bill  sued  on,  and 
the  1000?.  bill  received  on  account  of  the  said  bill,  yet  the 
defendant  did  not  nor  would  give  to  the  Banking  Company 
such  promissory  note  for  500Z.,  nor  such  power  of  sale,  &a 
Pleas,  first,  non  assumpsit.  Secondly,  that  it  was  not 
agreed  between  the  Banking  Company,  W.  Todd,  F.  Todd, 
and  the  defendant,  modo  et  formS.  Lastly,  that  the  defend- 
ant entered  into  the  agreement  and  made  the  said  promises, 
as  one  of  the  owners  of  the  Trindon  Colliery,  jointly  with 
M.  Beverley,  B.  Beverley,  J.  Brooke,  &c.,  then  being  own- 
ers of  the  said  colliery;  that,  after  the  said  breach  of  the 
agreement  in  the  declaration  mentioned,  to  wit,  on  &c., 
by  an  indenture  then  made  between  the  said  Gr.  Burdis,  J. 
Henderson,  and  J.  Ross,  the  nominal  plaintiffs  in  this  ac- 
tion, of  the  first  part,  E.  Robson,  &c.,  directors  of  the 
Banking  Company,  of  the  second  part,  and  the  defendant, 
the  said  M.  Beverley,  B.  Beverley,  &c.,  of  the  third  part, 
and  W.  Todd  and  F.  Todd  of  the  fourth  part,  the  said  G. 
Burdis,  on  behalf  of  the  said  Banking  Company,  did  re- 
mise, release,  and  for  ever  discharge  the  said  M.  Beverley, 
B.  Beverley,  J.  Brooke,  &c.,  as  owners  of  the  colliery,  or 
partners  of  the  said  Coal  Company,  and  as  drawers,  ac- 
ceptors, and  indorsers  of  the  said  two  bills  of  exchange,  of 
and  from  the  said  action,  and  all  actions  and  suits,  causes 
of  actions,  and  debts  whatsoever;  whereby  the  said  North 
of  England  Banking  Company,  without  the  consent  of  the 
defendant,  released  to  the  said  M.  Beverley,  B.  Beverley, 
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and  J.  Brooke,  &c.,  all  causes  of  action,  claim,  and  demand        1850. 
in  respect  of  the  said  promise  in  the  declaration  mention-     Hbitdbbson 

mm 

ed,  and  thereby  released  the  defendant  from  the  same. —      Stobaot. 
Verification.    Replication,  non  est  factum. 

At  the  trial,  before  PaMeson,  J.,  at  the  Newcastle  Sum- 
mer Assizes,  1849,  it  was  objected,  on  behalf  of  the  defend- 
ant, that  the  agreement  set  out  in  the  declaration  was  a 
mere  accord  unexecuted,  upon  which  no  action  would  lie. 
It  was  also  objected,  on  behalf  of  the  plaintiffs,  that  the  in- 
denture set  out  in  the  last  plea  was  improperly  pleaded 
as  a  release,  since  it  only  operated  as  a  covenant  not  to 
sue.  The  learned  Judge  directed  a  verdict  for  the  plaintiffs, 
for  5432.  15^.,  reserving  leave  for  the  defendant  to  move  to 
enter  a  verdict  for  him,  on  the  first,  second,  and  last  issues. 

A  rule  nisi  having  been  obtained  accordingly,  or  to  ar- 
rest the  judgment, 

Martin  and  Hugh  Hill  shewed  cause. — The  plaintiffs 
are  entitled  to  retain  the  verdict.  The  indenture  men- 
tioned in  the  last  plea  did  not  operate  as  a  release,  but 
only  amounts  to  a  covenant  not  to  sue:  Solly  v.  Forbes  (a). 
The  replication  "  non  est  factum"  not  only  puts  in  issue 
the  fact  of  the  execution  of  the  indenture,  but  also  its  legal 
operation :  North  v.  Wakefield  (b).  [Parke,  B. — The  question 
is,  whether  the  declaration  is  good.]  It  is  conceded  that 
no  action  will  lie  upon  an  accord  unexecuted:  Lynn  v. 
Bruce  (c),  Reniger  v.  Fogossa  (d) ;  but  this  declaration  does 
not  state  that  which  merely  amounts  to  an  accord,  for  the 
Company  are  to  give  up  something  besides  the  action.  An 
accord  is  an  agreement  between  the  parties  to  the  original 
contract,  but  here  the  defendant  was  no  party  to  the  ac- 
tion. This  is  a  new  agreement,  which,  if  carried  out, 
would  prevent  the  Company  from  proceeding  with  the  ac- 

(a)  2  B.  &  B.  38.  (c)  2  H.  Bl.  317. 

{6)  18  L.  J.,  Q.  B.,  214.  {d)  Plowd.  6. 
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1850.  tion.  The  general  averment  of  performance  hj  the  Com- 
HsHDEBfloH  pany  of  their  promises  is  good  after  verdict:  Varley  v. 
StoBABT.  ManUm  (a)y  Kenible  v.MiUs  (b).  Mere  forbearance  is  a  suf- 
ficient consideration  to  support  an  agreement.  In  Com. 
Dig.  "Action  upon  the  Case  upon  Assumpsit/' (B  2.),  in  treat- 
ing of  what  will  be  a  good  consideration,  it  is  said,  "So  in 
consideration  of  surceasing  his  suit,  for  that  is  a  benefit  to 
the  defendant,  and  a  prejudice  to  the  plaintiff,  though  the 
action  is  not  discharged/'  This  is  tantamount  to  an  agree- 
ment by  the  Company  to  forbear  their  suit,  which  they 
have  done  on  the  faith  of  the  defendant  being  a  party  to 
the  agreement  The  other  debtors  signed  the  agreement 
as  well  as  the  defendant,  and  it  would  be  a  fraud  on  them, 
if  he  were  not  bound  by  it  Good  v.  Gheesman  (c)  shews 
that  an  accord  with  mutual  promises  is  binding,  though 
unexecuted.  In  Wilkinson  v.  Byers  (d)  it  was  held,  that 
the  pajrment  by  the  defendant  of  an  agreed  sum,  in  dis- 
charge of  an  action  for  an  unliquidated  demand,  was  a 
good  consideration  for  a  promise  by  the  plaintiff  to  stay 
proceedings  and  pay  his  own  costs;  and  LitUedale,  J.,  ex- 
pressed an  opinion  that  such  an  agreement  would  be  bind- 
ing, even  in  the  case  of  a  liquidated  demand,  on  the  autho- 
rity of  Reynolds  v.  Pinlwwe  (e).  [Parke,  R — ^That  was  in 
effect  an  accord  executed.]  This  is  not  like  the  cases  of 
TattersaU  v.  Parkinson  (/),  and  Downy.  Hatcher  (g),  where 
the  defence  set  up  was  the  payment  of  a  less  sum  in  sa- 
tisfaction of  a  greater,  but  it  comes  within  the  principle  of 
the  decision  in  Sibree  v.  Tripp  Qi).  [They  also  referred  to 
Smitii  V.  Holmes  (i).] 

Knowles  and  Unthanky  in  support  of  the  rule. — ^This 


(a)  9  Bing.  363.  (/)  16  M.  &  W.  762. 

(h)  1  M.  <fe  Q.  767.  (si)  10  A.  &  B.  121. 

(c)  2  B.  <fe  Ad.  328.  (A)  16  M.  <k  W.  23. 

(<0  1  A.  &  B.  106.  (t)  10  Jur.  862. 
(e)  Cro.  Eliz.  429. 
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agreement  is  a  mere  accord,  and  had  no  effect  in  putting  1850. 
an  end  to  the  original  action.  Oood  v.  Cheesman  proceed-  hindbbsoh 
ed  on  the  ground  that  the  agreement  amounted  to  a  va-  g^oBAEt 
lid  new  contract  between  the  other  creditors  and  the 
debtor,  capable  of  being  immediately  enforced.  The  test 
in  these  cases  is,  whether  the  parties  intended  to  accept 
the  agreement  as  a  satisfaction,  or  the  performance  of  it. 
This  declaration  in  terms  alleges  a  performance,  but  is 
accompanied  with  language  which  shews  that  the  agree- 
ment has  not  been  performed ;  for  it  is  averred  that  the 
Company  were  "  ready  and  willing  to  settle  the  action," 
&c.  It  is  plain,  therefore,  that  the  parties  did  not  rely 
upon  the  agreement,  but  upon  the  performance  of  it ;  and 
that  distinguishes  this  case  from  those  cited,  and  brings  it 
within  the  rule,  that  an  accord  unexecuted  is  no  satisfac- 
tion: Carter  v.  WorrncMia),  This  agreement  could  not 
have  been  pleaded  in  bar  of  the  original  action,  if  it  had 
been  proceeded  with :  Flockton  v.  HaU  (i),  Bayley  v.  Slo- 
man  (c).  [Parke,  B. — ^There  is  a  new  party  to  the  agree- 
ment; it  is  as  if  the  Company  had  said  to  the  defendant, 
"  If  you  will  become  a  party,  and  pay  us  500t,  we  will  agree 
to  stay  proceedings  in  the  action."]  Ford  v.  Beech  (d)  de- 
cided that  there  can  be  no  suspension  of  a  right  of  action. 
— ^The  indenture  mentioned  in  the  last  plea  is,  both  in 
terms  and  effect,  a  release.  [Parke,  B. — The  instrument 
must  be  construed  in  some  way,  so  as  to  give  a  right  of  ac- 
tion on  the  agreement]  Suppose  the  Company  had  again 
sued  on  the  original  bill,  and  the  defendant  had  pleaded 
the  indenture  of  release,  how  could  the  Court  see,  on  the 
face  of  the  deed,  that  it  was  only  a  covenant  not  to  sue? 
[Parke,  B. — ^Every  deed  must  be  construed  with  reference 
to  the  subject-matter.  We  cannot  tell  to  what  extent  the 
instrument  is  to  operate,  until  we  see  the  agreement,  and 


(a)  1  Exch.  81.  (c)  3  Bing.  N.  G.  915. 

lb)  19  L.  J.,  Q.  B.,  1.  (d)  11  A.  &  E.  862. 
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1860.       then  we  must  construe  it,  though  in  form  a  release,  as  a 
Hevdbbson    covenant  not  to  sue,  in  order  to  give  effect  to  the  agree- 
ment.] 


V. 

Stobabt. 


Parke,  R — The  rule  must  be  discharged.  We  are  satis- 
fied that  this  is  an  agreement  which  would  have  been 
broken  if  the  Company  had  gone  on  with  the  original  ac- 
tion; for,  a  new  person  being  made  a  party  to  the  contract, 
it  becomes  a  binding  engagement,  and  not  a  mere  accord. 
With  respect  to  the  point  as  to  the  release,  we  have  al- 
ready disposed  of  it.  The  indenture  must  be  construed  as 
a  covenant  not  to  sue  upon  any  other  document  than  the 
agreement  set  out  in  the  declaration,  and  consequently 
cannot  be  pleaded  as  a  release,  though  it  is  so  in  terms. 

Alderson,  B.,  Rolfb,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


Feb.  11.         Jones  and  Others,  Executors  of  D.  Jones,  v.  Joseph 

HuoHES  and  John  Evans. 

A  parish  YBrtry  -A.SSUMPSIT  OH  a  promissoiy  note  made  by  the  defend- 
to  bo^^I^  ants,  dated  the  Ist  of  May,  1830,  for  payment  to  the  plain- 
neyfor  the  piii>  tiff's  testator,  David  Jones,  or  bearer,  on  demand,  of  1851 

poee  of  building 

almahoaaes,  the  and  interest. — Plea,  the  Statute  of  Limitations, 
mo^advimced       -^.t  the  trial,  before  Wigktmany  J.,  at  the  Liverpool  Sum- 
u^^thc^l?^  mer  Assizes,  1849,  it  appeared  that  in  January,  1830,  at 
rity  of  a  promii-  a  vcstry  meeting  of  the  parish  of  Llanrhos,  in  the  county  of 

§0TY  note  pftT* 

able  to  him,  or  Carnarvon,  it  was  resolved  that  twelve  almshouses  be  built 
niand^with  in-    ^7  ^^^  parish,  and  that  the  churchwardens  and  overseers 

terest,  and 

signed  by  the  defendants  thus : — '*  J.  H.,  churchwarden,  J.  B.,  oveseer,  or  Gthertfor  the  time  being,** 
The  interest  had  been  regularly  paid  by  the  overseers  for  the  time  being  up  to  1847,  but  the  defend- 
ants had  never  paid  the  interest,  or  in  express  terms  authorised  the  iiarish  officers  to  pay  it  for  them. 
The  defendants  having  pleaded  the  Statute  of  Limitations  to  an  action  on  the  note — Ifefd,  that  it 
was  a  question  for  the  jury,  whether,  by  the  form  of  the  note,  the  defendants  had  not  constituted  the 
parish  officers  for  the  time  being  their  agents  for  the  payment  of  interest,  so  as  to  take  the  case  oat 
of  the  statute. 
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should  raise  the  funds  for  that  purpose  by  loan.    The        1650. 
plaintijBT's  testator,  D.  Jones,  advanced  some  of  the  money        jonss 

upon  the  security  of  the  following  promissory  note  signed  hughm. 
by  the  defendants,  then  being  two  of  the  parish  officers. 

"  Llanrhos,  1st  May,  1830. 
"  ,£*185. — ^We  promise  to  pay  to  David  Jones  or  bearer, 
on  demand,  the  sum  of  One  hundred  and  eighty-five  pounds, 
with  interest  thereon  from  the  first  day  of  May,  1830,  at 
the  rate  of  5L  per  centum  per  annum,  for  value  received, 
to  build  twelve  almshouses  at  Towyn. 

"  Joseph  Hughes,  1  r  ctn    ^i. 

«K  Roberts,       |  Churchwardens.     J  'Or others 

"John  Evans,  1    ^  ^         .. 

ci  w  17  V  u-  1.  r  Overseers.  time 

"  W.  Evans,  X  his  mark.  J  [        y^^^^^ 

"  Witness — J  Jones. 


for  the 


being." 


Interest  on  this  note  had  been  regularly  paid  by  the 
overseers  for  the  time  being,  up  to  1847,  and  by  them  de- 
bited to  the  parisL  The  defendants  had  never  paid  any 
interest  on  the  note,  nor  in  express  terms  authorised  the 
parish  officers  to  pay  it  for  them.  Under  these  circum- 
stances the  learned  Judge  told  the  jury,  that  the  defend- 
ants were  entitled  to  a  verdict,  if  the  payment  was  made 
without  their  knowledge  or  authority.  A  verdict  having 
been  found  for  the  defendants, 

Watson,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  to 
set  aside  the  verdict  and  for  a  new  trial,  on  the  ground  of 
misdirection,  against  which 

Martin  and  Cowling  now  shewed  cause. — Under  the 
9  Geo.  4,  c.  14,  s.  1,  in  order  to  take  a  case  out  of  the  Sta- 
tute of  Limitations,  the  payment  must  be  of  such  a  nature 
as  to  amount  to  an  admission  of  an  existing  debt.  ^'^Hcre 
the  question  was  left  to  the  jury,  who  found  that  the  in- 
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1850.  terest  was  paid  without  the  knowledge  or  authority  of  the 
defendants.  [Parke,  B. — ^The  case  of  Rew  v.  Pettet  (a)  is 
in  point]  There  LitUedcde,  J.,  says,  "  It  was  a  ques- 
tion for  the  jury,  whether  the  defendants  had  adopted 
the  payment  of  the  interest  as  made  on  their  behalf." 
[Parkey  B. — Here  a  jury  might  infer,  from  the  very  form 
of  the  note,  that  the  defendants  constituted  the  church- 
wardens and  overseers  for  the  time  being  their  agents  for 
the  purpose  of  paying  the  interest]  Rew  v.  Pettet  pro- 
ceeded on  the  ground,  that  there  were  other  collateral 
facts  showing  that  the  defendants  recognised  the  parish 
as  their  agents.  [Parke,  B. — Here  there  was  certainly 
evidence  for  the  jury,  though  it  might  be  explained,  and 
the  learned  Judge  ought  not  to  have  withdrawn  from  the 
consideration  of  the  jury  the  form  of  the  note.] 

Watson  appeared  in  support  of  the  rule,  but  was  not 
called  upon. 

Per  Cubiam  (6). — The  rule  must  be  absolute. 

(a)  1  A.  &  E.  196. 
(b)  Parhe^  B.,  Aldersmy  B.  Bd/e,  B.,  and  PlaU,  B. 
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186a 

Dob.  d  Bailey  and  Others  v.  Sloggett.  Fd,  12. 

JjiJECTMENT  for  certain  premises  situate  in  the  bo-  A  testator  de- 

1      /•T^i  .1  yiBed  as  follows: 

rough  of  Plymouth.  — « I  give  to 

At  the  trial,  before  Cresswdl,  J.,  at  the  Devonshire  Sum-  5^^  g,  h^ 
mer  Assizes,  1849,  it  appeared  that  the  lessors  of  the  plain-  ^«»"'  executon, 
tiff  were  the  children  of  Charles  Bailey,  William  Bailey,  tors  for  ever, 
and  John  Bafley,  mentioned  in  the  will  of  Charles  White,  houae  b  Ta^ 
and  they  claimed  the  premises  in  question,  being  No.  3,  No*^^Tn^e 
Tavistock-street)  in  the  borough  of  Plymouth,  as  devisees  ^«>ugh  of  Piy- 

,  ,        ,  mouth.     I  also 

under  that  will,  the  material  part  of  which  is  as  follows: —  give  to  s.  that 

dwelling-house 
and  garden 

**  I  also  ^ve,  devise,  and  bequeath  to  my  grand-daughter  the  ahove-nam- 

Ann  Elliott  Sawday,  her  heirs,  executors,  and  administra-  house  ^and^in 

tors  for  ever,  all  that  dwelling-house  situated  and  being  *^eqccupation 

in  Tavistock-street,  No.  3,  in  the  borough  of  Plymouth,  in  give  to  s.  that 

the  occupation  of  Mr.  G.  Verrecombe,  baker.    I  also  give,  house  Zl  ^ 

devise,  and  bequeath  to  my  grand-daughter  Ann  Elliott  YOTi^g^t^"" 

Sawday  all  that  dwelling-house  and  garden  situate  and  No.  so,  the 

•^      .  ^  .        _  whole  of  which 

bemg  behind  the  above-named  dwelling  house,  No.  3,  Ta-  premises  are  in 
vistock-street,  now  in  the  occupation  of  Mr.  John  Cornish,  pi^ouA^  dui^ 
extending  into  Saltash-street    I  also  give,  devise,  and  be-  i^.'^but^h^ 
queath  to  my  grand-daughter  Ann  Elliott  Sawday  all  that  S-  many  and 
other  dwelling-house  and  garden  situate  and  being  in  then,  after  h^ 
York-street,  No.  30,  the  whole  of  which  premises  are  in  the  fo^^i^^ 
borough  of  Plymouth,  during  her  natural  life;  but  should  ^®^*  *<>  ^e- 
the  said  Ann  Elliott  Sawday  marry  and  have  children  law-  children;  hut 
fully  begotten,  then,  after  her  decease,  the  before- mention-  without  issue, 
ed  houses  to  descend  to  her  children,  and  to  be  by  them  ^^  .*^®  J*"^ 

'  <'  premises  to  be- 

equally  divided;  but  should  the  said  Ann  Elliott  Sawday  come  the  joint 

property  of  the 

die  without  issue,  then  the  said  premises  to  become  the  children  of  B. 
joint  property  of  the  children  of  Charles  Bailey,  shoemaker,  ^j^^  s^di^ 

without  issue, 
the  sum  of  1002. 
to  J.,  to  be  paid  to  him  out  of  the  before-mentioned  premises  :"—ffdd,  that  S.  took  an  estate  in  fee 
simple  in  the  first-mentioned  house;  and  therefore,  upon  her  death  without  issue,  the  children  of  B. 
were  entitled  only  lo  the  two  other  houses. 
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1860.  Stonehouse,  of  William  Bailey,  shoemaker,  Plymouth,  and 
of  John  Bailey,  tailor,  of  Walkhampton,  all  of  the  county 
of  Devon,  and  to  be  by  them  equally  divided.  I  also  give, 
devise,  and  bequeath,  provided  the  said  Ann  Elliott  Saw- 
day  dies  without  issue,  the  sum  of  lOOL,  lawful  money  of 
Great  Britain,  to  Nicholas  James,  of  the  borough  of  Ply- 
mouth, to  be  paid  to  him  out  of  the  before-mentioned  pre- 
mises/' 

It  was  admitted,  that  all  the  premises  mentioned  in  the 
will  were  in  the  borough  of  Plymouth,  and  that  Ann 
Elliott  Sawdayhad  died  without  issue;  but  it  was  objected, 
on  the  part  of  the  defendant,  that  the  plaintiff  could  not 
recover,  inasmuch  as  Ann  Elliott  Sawday  took  an  estate 
in  fee  in  the  premises  No.  3,  Tavistock-street  The  learn- 
ed Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave 
for  the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Greenwood  find  Montague  Smith  shewed  cause. — The  in- 
tention of  the  testator,  to  be  collected  from  the  whole 
will,  is,  that,  in  the  event  of  the  death  of  Ann  Elliott  Saw- 
day  without  issue,  the  children  of  the  Baileys  should  take 
all  the  premises  described  as  "  in  the  borough  of  Ply- 
mouth." The  first  devise  did  not  create  an  estate  in  fee 
in  the  premises  No.  3,  Tavistock-street,  for  the  testator  uses 
the  words  "  heirs,  executors,  and  administrators.''  Then, 
in  the  subsequent  part  of  the  will  there  is  a  gift  to  the 
children  of  Ann  Elliott  Sawday,  which  would  create  an 
estate  tail,  and  a  limitation  over  in  default  of  issue;  there- 
fore, the  two  parts  of  the  will  being  repugnant,  the  former 
must  be  rejected,  and  the  latter  stand.  The  words  "  the 
whole  of  which  premises  are  in  the  borough  of  Plymouth," 
may  be  read  in  a  parenthesis.  The  terms  "  before-men- 
tioned houses"  and  "  the  said  premises"  refer  to  the 
whole.     [Parke,  B. — Prima  facie  they  would ;  but  the  tes- 


HILABY  VACATION,  13  VICT.  109 

tator  in  the  former  part  of  the  will  has  absolutely  disposed  ^860. 
in  fee  of  the  house  No.  3,  Tavistock-street;  and  then  he 
goes  on  to  bequeath  the  other  premises  for  life;  that  must 
mean  those  which  remain  to  be  disposed  o£]  The  testa- 
tor's meaning  is  explained  by  the  last  clause  of  the  will,  by 
which  the  lOOt  is  charged  on  all  "  the  before-mentioned 
premises.'' 

Crowder^  Ravw,  and  /.  H.  Palmer  appeared  in  support 
of  the  rule,  but  were  not  called  upon. 

Pabke,  B. — I  am  of  opinion,  that,  upon  the  true  con- 
struction of  this  will,  the  testator  first  makes  an  absoltite 
and  entire  devise  of  the  fee  simple  in  the  dwelling-house 
No.  3,  Tavistock-street  He  then  devises  the  two  other 
dwelling-houses  for  life;  but,  if  the  tenant  for  life  should 
marry  and  have  children,  "  the  before-mentioned  houses" 
are  to  descend  to  her  children ;  but,  in  case  the  tenant  for 
life  should  die  without  issue,  there  is  a  gift  over  to  the 
lessors  of  the  plain tifi;  That  must  mean  that  he  devises  to 
them  the  before-mentioned  houses  which  he  has  not  dis- 
posed of  before.  It  is  true  that  the  use  of  the  word  "  but" 
is  not  perfectly  accurate;  we  cannot,  however,  intend 
that^  by  using  that  particular  expression,  he  meant  to  cut 
down  the  fee.  With  respect  to  the  last  clause,  I  feel  no 
doubt  that  the  1001.  is  only  charged  upon  that  estate  which 
he  has  given  over. 

Aldebson,  B. — I  am  of  the  same  opinion.  It  is  perfectly 
plain  what  the  testator  meant.  He  first  gives  one  house, 
which  he  describes  as  being  in  the  borough  of  PlymoutL 
He  then  gives  another  house,  which  he  does  not  describe 
as  being  in  the  borough  of  Plymouth;  and  he  then  gives 
a  third  house,  saying,  "  the  whole  of  which  premises  are 
in  the  borough  of  Plymouth."  Consequently,  by  thus  de- 
scribing something  which  he  has  not  described  before,  he 
means  the  two  latter  houses  (for  the  first  has  been  already 
described),  and  those  premises  so  described  he  devises  for 
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1650.  life,  and  if  the  tenant  for  life  marries  and  has  children^ 
they  are  to  be  divided  amongst  the  children,  but  if  the  te- 
nant for  life  dies  without  issue,  they  are  to  go  to  the  lessors 
of  the  plaintiff,  subject  to  a  charge  of  lOOi  Such  a  con- 
struction gives  full  effect  to  every  word  in  the  will 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 


FA,  12.  Spotswood  v.  Barrow  and  Another. 

To  an  action  for  JuLSSUMPSIT  for  the  wrongful  discharge  of  the  plaintiff 
S^SJSif"   from  tie  service  of  the  defendants,  as  a  traveller  and  sales- 
S^T  d^'     ™^^*  before  the  expiration  of  the  period  of  his  engage- 
service  as  a       ment. 
salesman,  the         Plea,  that  whilst  the  plaintiff  continued  in  such  employ, 

pfwideTthat  ^^  ^*»  ^^  ^^»  ^^^  ^^  divers  other  days  and  times,  &c.,  he 
tiie  plaintiff  re-    misbehaved  and  misconducted  himself  in  this,  to  wit,  that 

fueed  to  obey 

the  lawful  and  he  wilfully,  wrongfuUy,  and  improperly  refused  to  obey 

mands  of^the  ^^  jus^9  lawful,  and  reasonable  commands  of  the  defend- 

^^"•J^^^^  ants,  with  reference  to  the  plaintiff's  conduct  and  proceed- 

piaintiff 's  con-  ings  in  the  said  employ,  and  the  business  thereof;  and 

duct  and  pro- 
ceedings in  the    that  the  plaintiff,  during  the  time  aforesaid,  received  from 

andSatSbe  divers  customcrs  of  the  defendants  divers  monies  of  and 
plaintiff  re-        fQj.  ^^  defendants,  and  did  not  nor  would  account  for  or 

ceived  from  ' 

divers  custom-  remit  the  said  monies  to  the  defendants  within  reasonable 

fendants  diven  tlmcs  in  that  behalf,  but  then  neglected  and  refused  so 

he*  wrongfaUy  ^^  ^*^'  ^^^  improperly  and  wrongfully,  and  contrary  to  the 

appropriated  to  express  and  lawful  and  reasonable  commands  of  the  de- 

his  own  use;  ^  ^         ^ 

wherefore  the  fendants  in  this  behalf,  kept  and  detained  the  said  monies 
by  reason  of      from  the  defendants  for  long  and  unreasonable  spaces  of 

the  premises 
I  refuse  to  con- 

I  tinue  the  plaintiff  in  their  employ,  and  therefore  discharged  him.     Replication,  de  injuriA.     At  the 

I  trial,  it  was  proved  that  the  plaintiff  had  misappropriated  the  defendants'  monies,  but  the  £u;t  of  such 

misappropriation  was  not  known  to  the  defendants  until  after  they  had  dischiuged  the  plaintiff: — 
Htldf  that,  the  defendants  having  justifiable  cause  for  dischaiging  the  plaintiff,  the  learned  Judge  was 
wrong  in  leaving  it  to  the  jury  to  say  whether  they  discharged  him  for  that  cause^  for  that  their  mo- 
tive and  intention  was  not  in  issue  under  the  replication  de  injuriA. 
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time^  without  any  just  cause  or  excuse  in  that  behalf;  and        1850. 
also  wrongfully  and  unjustly  appropriated  a  part  of  the     gpowVooD 
said  monies  to  his  own  use,  without  the  consent  and  «• 

against  the  will  of  the  defendants.  Wherefore  the  defend- 
ants afterwards,  to  wit,  at  the  said  time  in  the  declaration 
in  that  behalf  mentioned,  did  by  reason  of  the  said  premises 
in  this  plea  aforesaid,  refuse  to  continue  the  plaintiff  in 
their  said  employ,  or  to  suffer  or  permit  the  plaintiff  to 
travel  or  act  as  a  salesman  of  and  for  the  defendants,  or 
in  any  other  manner  in  their  said  employ,  as  by  the  plain- 
tiff in  the  said  declaration  in  that  behalf  alleged;  and  the 
defendants  then  therefore  discharged  the  plaintiff  from 
their  employ,  as  they  the  defendants  lawfully  might  for 
the  cause  aforesaid. — Verification. 

Replication,  de  injuria. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1849,  it  appeared  that,  in  March,  1846,  the 
defendants  agreed  to  employ  the  plaintiff  as  a  traveller 
and  salesman  for  one  year,  at  a  salary  of  2002.  The  plain- 
tiff accordingly  entered  the  defendants'  service  in  that 
capacity,  and  continued  therein  until  August,  1846,  when 
the  defendants  discharged  him.  On  the  part  of  the  defend- 
ants, it  was  proved  that  the  plaintiff  had  wrongfully  appro- 
priated certain  monies  which  he  had  received  for  the  de- 
fendants' use;  but  it  appeared,  on  cross-examination,  that 
the  fact  of  the  misappropriation  did  not  come  to  the  de- 
fendants' knowledge  until  after  they  had  discharged  the 
plaintiff.  The  learned  Judge  asked  the  jury  whether  the 
misconduct  proved  was  the  cause  of  the  dismissal;  and 
the  jury  having  replied  in  the  negative,  a  verdict  was  found 
for  the  plaintiff  for  SOL 

WHkinSj  Seijt,  in  the  following  term  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection ;  against 
which 

Knawles  now  shewed  cause. — A  master  cannot  justify 
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1850.  the  discharge  of  a  servant  on  account  of  misconduct  nn- 
Spotswood  known  to  him  at  the  time  of  dismissal.  The  law  is  thus 
Bamow  stated  in  Cussons  v.  Skinner  (a) :  "  Where  there  has  been 
disobedience  or  an  act  of  misconduct  by  a  servant,  known 
to  the  master  at  the  time  he  discharges  him,  although  the 
master  does  not  mention  that  as  the  precise  ground  of  dis- 
charge, he  may  afterwards,  by  shewing  that  the  fact  ex- 
isted, and  that  he  knew  it,  justify  such  discharge;  but 
semble,  that  it  is  otherwise  where  the  act  of  misconduct  was 
not  known  to  the  master  at  the  time  of  the  discharge,  as 
it  could  not  then  be  the  cause  of  it."  This  case  is  distin- 
guishable from  Ridgway  v.  The  Hungerford  Market  Comr 
pany  (6),'  for  there  the  question  was  not  raised  by  the 
pleadings.  Here  the  effect  of  the  replication  de  injuria 
is  to  put  in  issue  the  virtute  cujus,  and  consequently  the 
direction  of  the  learned  Judge  was  right.  In  Lucas  v. 
NockeUs  (c),  Bayley,  J.,  says,  "  Where  a  virtute  cujus  is  a 
mere  inference  of  law  drawn  from  premises  previously 
stated,  I  agree  it  cannot  be  traversed;  but  where  it  is  not 
a  legal  result,  but  a  pure  question  of  fact,  I  believe  all  the 
authorities  are  that  it  may  be  traversed."  Here  the  vir- 
tute cujus  involves  matter  of  fact,  namely,  the  motive 
and  knowledge  of  the  defendants.  [Parke,  B. — Oakes  v. 
Wood{d)  decided,  that  the  motive  and  intention  with  which 
an  authority  given  by  law  is  exercised  cannot  be  inquired 
into  under  the  general  replication  de  injuria.  If  this  plea 
had  alleged  that  the  defendants  had  notice  of  the  plain- 
tiff's misconduct,  wherefore  they  discharged  him,  your  ar- 
gument might  apply.  Alderson,  B. — It  is  clearly  settled 
since  that  case,  that  the  motive  is  not  in  issue.] 

WiUcins,  Serjt,  and  Atherton  appeared  to  support  the 
rule,  but  were  not  called  upon. 

Parke,  B. — The  replication  only  involved  the  fact  of 

(a)  11  M.  &  W.  161.  (c)  10  Bing.  193. 

{b)  3  A.  &  E.  171.  {d)  2M.is  W.  791. 
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misconduct;  therefore  the  learned  Judge  was  wrong  in         1850. 
leaving  to  the  jury  what  the  motive  of  the  defendants  was.     g';;;;;;;;'^ 
Oaiea  v.  Wood  decided  that  the  defendant's  motive  or      ^  *• 

Basbov. 

intention  is  immaterial,  if  the  law  justifies  him  in  doing 
what  he  has  done. 

Aldbbsok,  R — ^All  that  is  in  issue  is,  whether  the  de- 
fendants had  a  justifiable  cause  for  doing  the  act  com- 
plained of. 

RoLFB,  R — ^The  subject  may  be  illustrated  by  what  was 
said  in  Doe  d.  Daniell  v.  Woodruffe  (a),  viz.  "  Where  a 
party  having  a  right  of  entry,  enters,  it  is  not  competent 
for  him  to  repudiate  any  rights  he  may  possess,  and  to 
say  he  has  entered  as  a  trespasser,  or  by  some  other  than 
his  real  title.  As  soon  as  he  has  entered  he  is  possessed, 
whether  he  will  or  no,  by  virtue  of  every  title  which  he 
had  in  him,  and  which  he  could  assert  by  entry/'  Little- 
ton, sect.  695,  is  there  referred  to;  and  that  old  authority 
seems  to  me  to  be  founded  on  very  good  sense. 

Platt,  R,  concurred. 

Rule  absolute. 

(a)  10  M.  t  W.  e06. 


VOL.  V.  I  EXCH. 
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1850. 

The  North  Western  Railway  Company  v,  M^Michael. 
The  Birkenhead,  Lancashire,  and  Cheshire  Junction 

Railway  Company  t;.  PiLCHER(a). 

To  an  action  for  X  HE  first  of  these  cases  was  an  action  of  debt  The 
Sattes'^tS^de^^  first  count  of  the  declaration  stated,  that  the  defendant 
foidantpieaded   jg  ^1^^  holder  of  divers,  to  wit,  ten  shares,  in  the  said  Com- 

tbat  too  Com- 
pany, in  pur-      panj,  and  is  indebted  to  the  plaintiffs  in  a  large  sum  of 

defendant'i  ap-   money,  to  wit,  1121  10a,  in  respect  of  divers,  to  wit,  six 

SuitThJwto  ^^^^  ^^  ®^^  ^^  ^^^  ^^  shares,  to  wit,  a  certain  call  of 
him  afl  tho  ori-    1^  105.  OH  each  of  the  Said  shares,  a  certain  other  call,  &a 

ginal  holdttr 

thereof  and  en-  (stating  them);  whereby  an  action  hath  accrued  to  the 

intiien^vter  plaintiffs  by  virtue  of  the  "Companies  Clauses  Consoli- 

M  S^i^i^  dation  Act,  1845,"  and  the  "  North  Western  Railway  Act, 

tor  thereof  1846/'  to  demand  from  the  defendant  the  said  sum. 

and  ao  the  dA>  ' 

limdant  be-  The  second  count  was  for  interest,  and  money  due  on 

came  and  >till  x    x  j.   j 

18  the  original     ^^  account  Stated. 

holder  of  the  p^^j^  ^^  ^j^^  fipg^j  count— That,  before  the  making  of  any 

ahares  by  con-  ^  ^       '  ^  . 

tract  with  the  of  the  calls  in  the  declaration  mentioned,  to  wit,  on  &c., 

not  otherwise;  the  defendant  applied  to  the  Company  to  become  the 

2l^^w«e^*  holder  of  ten  shares  in  the  Company ;  and  the  Company 

gnuited  to  him,  then,  to  wit,  on  &c.,  in  pursuance  of  the  defendant's  ap- 

and  hu  name  i       i  •       i      i     -i 

entered  as  plication,  granted  the  shares  m  the  declaration  mentioned, 

alao  at  the  n-  to  him,  as  the  Original  and  first  holder  thereof,  and  then 

SmiddMtS  ®^t®r®d  his  name  in  the  register  of  shareholders  in  the 

calls,  the  de-  Company  as  the  proprietor  of  the  said  shares ;  and  so 

an  injGmt;  that  the  defendant  then  became  and  still  is  the  original  and 

he  neTor  rati- 
fied or  con- 
firmed the  said  application,  giant,  entry,  and  proprietorship,  but  the  same  hare  hitherto  remained 
wholly  unratified  and  unconfirmed;  that  he  has  not  at  any  time  derived  any  profit,  benefit 
or  adrantage  whatsoever  from  the  shares  or  by  reason  of  his  being  the  proprietor  thereof,  and  such 
proprietonhip  has  always  been  wholly  unprofitable  and  useless  to  the  detencUmt: — ffeld,  on  general 
demuzier,  that  the  plea  was  bad  for  wont  of  an  averment  that  the  defendant  had  repndia^  the  con- 
tract, or,  at  leasts  that  he  continued  a  minor. 

Semble,  that  an  infant,  even  in  the  case  of  a  lease  which  is  disadvantageous  to  him,  cannot  protect 
himself  if  he  has  taken  possession  and  has  not  disclaimed;  at  all  events,  unless  he  still  continues  a 
minor. 

(a)  These  and  the  next  following     early  on  account  of  their  general 
case  were  decided  on  the  11th  of     importance. 
January,  1851,  but  are  published 
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first  holder  of  the  shares  in  the  declaration  mentioned,  by 
contract  with  the  Company,  to  wit,  in  manner  aforesaid, 
and  not  otherwise;  and  the  proprietorship  of  the  said 
shares,  acquired  as  in  this  plea  aforesaid,  is  the  same  pro- 
prietorship of  the  said  shares  in  the  declaration  men- 
tioned. That,  when  the  defendant  applied  as  aforesaid, 
and  when  the  shares  in  the  declaration  mentioned  were 
granted  to  him  and  his  name  entered  as  aforesaid,  and 
also  at  the  respective  times  of  the  making  of  the  calls  in  the 
first  count  mentioned,  the  defendant  was  an  infant  within 
the  age  of  twenty-one  years,  to  wit,  of  the  age  of  twenty 
years.  That  the  defendant  has  never  ratified  or  confirmed 
the  said  application,  grant,  entry,  and  proprietorship,  or 
any  or  either  of  them,  but  the  same  have,  and  each  and 
every  of  them  hath  hitherto  always  remained,  wholly  un- 
ratified and  unconfirmed.  That  the  defendant  has  not  at 
any  time  derived  any  profit,  benefit,  or  advantage  what- 
soever from  the  said  shares  or  by  reason  of  his  being  pro- 
prietor thereof,  and  such  proprietorship  has  always  been 
wholly  improfitable  and  useless  to  the  defendant — ^Veri- 
fication. 
There  was  a  similar  plea  to  the  second  count 
General  demurrer  to  both  pleas,  and  joinder  therein. 


18A0. 

NOKTH  Wl8T- 
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V. 
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WUles,  in  support  of  the  demurrer  (a). — ^The  fact  of  the 
defendant  being  an  infant  at  the  time  when  the  shares  were 
allotted  to  him,  and  also  at  the  time  of  making  the  calls, 
affords  no  answer  to  the  action.  The  plea  does  not  state 
any  refusal  or  renunciation  of  the  shares.  If  this  is  to  be 
treated  simply  as  an  action  on  a  contract  between  the 
Company  and  the  infant,  it  may  be  conceded  that  the 
plea  is  good;  but  if,  on  the  other  hand,  it  is  assimilated 
to  the  case  of  a  purchase  by  an  infant  of  an  estate  in  re- 
spect of  which  rent  is  to  be  paid,  the  plea  is  bad.    It  is 


.»». 


(a)  The  cane  was  argued  Noyember  20, 1850. 
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North  Wkst- 
XRN  Rail- 
way Co. 

V. 
M'MlCHAEL. 

BiRKSNHEAP, 

Lamcabhire, 
and  cubshirb 

Junction 
Railway  Co. 

V. 
PiLCHKB. 


submitted  that  the  case  must  be  decided  by  analogy  to 
the  latter.  An  infant  has  clearly  a  capacity  to  purchase: 
Co.  Litt  2.  b.  The  8  &  9  Vict  c.  16,  s.  79,  also  contem- 
plates the  case  of  an  infant  shareholder.  The  purchase  of 
shares  is  an  engagement  by  the  infant  to  take  the  pro- 
perty purchased,  which,  by  Act  of  Parliament,  is  subject 
to  the  contingency  of  the  Company  calling  for  payment  by 
instalments,  the  infant  having  the  option,  at  any  time  be- 
fore action  brought,  to  renounce  the  benefit  and  so  get 
rid  of  the  burthen.  The  legislature  has  attached  to  these 
shares  certain  incidents,  which  render  them  analogous  to 
chattels  real;  and  if  an  infant  takes  a  lease,  though  at  an 
extravagant  rent,  he  is  bound  to  pay  it  unless  he  renoimce, 
for  he  has  the  remedy  in  his  own  hands.  KeUey^s  case  {a) 
was  an  action  upon  a  lease  for  arrears  of  rent,  to  which 
the  defendant  pleaded  infancy;  and  'Hhe  sole  question 
was,  whether  a  lease  made  to  an  infant  is  void.  And  it 
was  objected,  that  it  shoidd  be  void,  because  it  might  be 
prejudicial  to  him,  who  had  not  sufficient  discretion  for 
the  managing  of  the  land,  and  the  rent  may  be  greater 
than  the  value  of  the  land.  But  the  Court  held  it  to  be 
voidable  only  at  his  election ;  for  if  it  were  for  his  benefit, 
it  shall  be  no  ways  void;  but  the  infant,  at  his  election, 
may  make  it  void  by  refusing  and  waiving  the  land  before 
the  rent-day  comes;  for  then  no  action  of  debt  will  lie 
against  him.  But,  in  the  principal  case,  it  was  not  shewn 
that  the  rent  was  of  greater  value,  and  the  defendant  was 
of  full  age  before  the  rent-day  came;  therefore  it  was  ad- 
judged for  the  plaintiff."  In  the  report  of  the  same  case, 
in  Brownlow,  120,  it  is  said,  "  If  more  rent  be  reserved 
than  the  value  of  the  land,  he  ought  to  have  set  forth, 
that  it  might  have  appeared  to  the  Court,  which  is  not 
done;  for  then  clearly  he  should  not  have  been  bound, 
for  there  had  been  no  profit  to  the  infant,  as  Russell's  case 


(a)  Cro.  Jac.  320. 
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is,  6  Rep.  27."   In  Kirton  v.  ElioU  (a),  it  was  said  hy Haugh-        1850. 
ton,  J. — "  If  a  lease  be  made  of  an  acre  of  land  to  an  in-   nobtTwmt- 
fant,  rendering  a  lOOZ.  rent  bv  the  year,  and  he  doth  oc-     **^  ^^^^ 

WAT  00> 

cap7  and  enjoy  this,  he  shall  be  charged  with  the  rent,  he  v. 

being  here  to  be  taken  as  a  purchaser.  Dodderidge,  J. 
— ^If  a  greater  rent  be  reserved  than  the  land  is  worth,  Lamcashirk/ 
there,  peradventure,  the  infant  shall  not  be  charged  with  ^jukotiwi^*" 
it"  Those  authorities  were  recognised  by  this  Court  in  Bi^i-^a^Co. 
The  Leeds  and  Thirsk  Railway  Company  v.  Feamley(b)y  Pilohmu 
where,  upon  the  case  of  Williams  v.  Moor(c)  being  cited, 
Parke^  B.,  said — "  This  is  not  the  ordinary  case  of  a  con- 
tract by  an  infant,  but  a  purchase  of  shares,  by  which  he 
acquired  a  property  in  the  possible  profits  of  the  concern. 
Now,  according  to  Ketsey's  ca>se,  and  what  is  more  dis- 
tinctly laid  down  by  Dodderidge,  J.,  in  Kirton  v.  MioU, 
he  would  be  liable  unless  he  repudiated;  then,  ought  not 
the  plea  to  aver  that  fact?"  However,  if  an  infant  avoids 
a  lease  after  he  becomes  of  full  age,  he  cannot  recover 
back  the  premium  which  he  has  paid  for  it  during  his 
infancy:  Holmes  v.  Blogg(d).  In  the  case  of  The  Cork 
and  Bandon  Railway  Company  v.  Cazenove  (e),  the  Court 
of  Queen's  Bench  considered  that  there  was  a  statutory 
liability  which  bound  the  infant  In  The  Newry  and  En- 
niskillen  Railway  Company  v.  Coombe  (f),  the  plea  stated 
that  the  defendant  became  a  shareholder  by  contract; 
that,  at  the  time  the  calls  were  made,  he  was  an  infant; 
and  that,  before  action  brought,  he  disaffirmed  and  repu- 
diated the  contract;  so  that  the  case  came  within  the  prin- 
ciples laid  down  in  Ketsey's  case  and  Kirton  v.  Eliott;  and 
the  Court,  on  the  authority  of  Stowel  v.  Lord  Zouch  (jr), 
construed  the  8  &  9  Vict.  c.  1 6,  s.  26,  as  containing  an  im- 
plied exception  in  favour  of  persons  by  law  incompetent  to 

(a)  2  Bulst.  69.  {$)  10  Q.  B.  935. 

\h)  4  Ezch.  26.  (/)  3  Exch.  666. 

(c)  11  M.  &  W.  266.  (y)  Plowd.  364. 

(d)  2  Moore,  562. 
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1850.        contract.    The  only  difference  between  the  present  case  and 
N  BT  "wm»-   *^^*  ^^  ^^  Leeds  and  Thirsk  Raikoay  Company  v.  Fearrdey^ 
VKK  Rail-     where  the  plea  of  infancy  was  held  bad,  is,  that  in  the  latter 
V.  it  was  not  averred  that  the  defendant  became  a  shareholder 

MTiioHAaL.    |jy  ^.Qu^jact  with  the  Company.    The  Court  will  not  infer 
IiAiroABHiEi/   that  thedefendant  was  an  infant  at  the  time  the  calls  became 
^"ji^Hw*"  ^^®5  *^^  ^*  should  have  been  alleged  that  the  disability 
Railway  Co.    continued  up  to  that  time.    The  allegation,  that  the  de- 
PnoHBB.      fendant  ''has  never  ratified  or  confirmed  the  application/' 
is  immaterial,  inasmuch  as  he  is  liable  unless  he  has  re- 
pudiated.   It  is  further  alleged,  that  "  he  has  not  at  any 
time  derived  any  profit,  benefit,  or  advantage  whatsoever 
from  the  shares,^'  but  non  constat  that  they  are  not  of 
value  in  the  market     This  is  not  a  duty  arising  from 
contract,  but  is  founded  on  the  statute,  and  it  makes 
no  difference  whether  the  shares  are  acquired  by  pur- 
chase or  by  bequest    It  is  not  like  the  case  of  an  or- 
dinary partnership,    because  there  the  shares  are  not 
transferable  without  the  assent  of  the  copartners.     [He 
also  referred  to  the  18th  section  of  the  8  &  9  Vict  c.  16.] 

Clea^tbyy  contrL  —  Enough  is  stated  in  this  plea  to 
render  the  defence  of  infancy  available.  It  is  shewn  that 
the  defendant  became  a  shareholder  by  c<mtra>ctf  and  it  is 
unnecessary  to  add  that  he  repudiated.  The  Newry  and 
JEnniskitten  Railway  Company  v.  Coombe  only  decided  that 
a  plea  containing  both  allegations  was  good.  [Alderaon, 
R — This  Court  has  held  that  the  property  of  these  Com- 
panies is  money,  which,  in  order  to  make  it  profitable,  is 
intrusted  to  the  corporation,  who  have  an  unlimited  power 
of  converting  part  of  it  into  land,  part  into  goods,  and  of 
changing  and  disposing  of  each  from  time  to  time,  for  the 
purpose  of  obtaining  a  surplus  profit  for  the  individual 
contributors:  Bligh  v.  Brent  (a).]     The  purchaser  gets  no 

(a)  2  T.  4fe  0.  868. 
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tangible  property,  only  a  right:  Htmble  v.  MttcheU  (a).        1850. 

Upon  theae  pleadings,  it  must  be  taken  that  the  defendant  North  Wm- 
continued  a  minor,  because  the  defence  set  up  is  infancy      "J^fi^^' 

at  the  time  the  contract  was  entered  into:  and  if,  in  order  „,,,  ^• 

/  '  M'MlCHABL. 

to  get  rid  of  that  prima  facie  defence,  it  is  necessary  to   bibuhhiad 
shew  a  different  status,  that  should  come  by  way  of  re-    I^^h»J^ 
plication,  and  then  the  defendant  would  have  an  oppor-      Jimonov 
tunity  of  rejoining  that  he  had  repudiated  the  con-  «. 

tract  In  Kirton  v.  ElioU,  the  Court  assumed  that  the  de-  ^w«»"- 
fendant  was  of  full  age;  but  how  that  was  warranted 
does  not  appear.  An  infant  is  not  supposed,  i,  priori, 
when  he  becomes  of  age,  to  know  what  obligations  he  has 
entered  into.  In  Bac.  Abr.  "  Infancy  and  Age,"  (G),  it 
is  said,  **  The  rights  of  infants  are  much  favoured  in  law, 
and  r^ularly  their  laches  shall  not  be  prejudicial  to  them, 
upon  a  presumption  that  they  understand  not  their  right, 
and  that  they  are  not  capable  of  taking  notice  of  the  rules 
of  law,  so  as  to  be  able  to  apply  them  to  their  advantage.'' 
A  minor  need  not  repudiate  during  infancy,  and  when  he 
is  of  age,  he  may  not  know  whether  he  ought  to  repu- 
diate or  not.  If  there  is  no  semblance  of  benefit  from 
the  contract,  it  cannot  be  enforced,  as  in  the  case  of  a 
lease  by  an  infant  rendering  no  rent:  Bac.  Abr.  '^  In- 
fancy and  Age,''  (I)  7.  In  Uie  Cork  and  Bandon  Rail- 
way  Company  v.  Cazenove,  the  continued  possession  or 
non-repudiation  of  the  shares  was  considered  equivalent  to 
a  ratification  at  full  age.  Here  there  is  an  express  aver- 
ment that  the  defendant  has  never  ratified;  so  that,  even 
if  he  could  be  taken  to  ratify  by  not  repudiating,  that 
does  not  apply  hera  Then  how  can  he  be  liable,  when  he 
has  done  no  act  ?  This  is  not  like  the  purchase  of  land, 
in  which  case  the  continuing  in  possession  after  full  age 
is  a  tacit  confirmation  of  the  purchase,  since  it  is  to  turn 
to  his  advantage :  Bac.  Abr.  "  Infancy  and  Age,"  (I)  8. 

(a)  11  A.  <feE.  205. 
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Ketsei/s  case  is  there  explained,  and  it  is  said, ''  If  an  infant 
takes  a  lease  for  years  of  land  rendering  rent,  which  is  in 
arrear  for  several  years,  then  the  infant  comes  of  age,  and 
still  continues  the  occupation  of  the  land;  this  makes  the 
lease  good  and  unavoidable,  and  by  consequence  makes 
him  chargeable  with  all  the  arrears  incurred  during  his 
minority;  for  though  at  full  age  he  might  have  departed 
from  his  bargain,  and  thereby  have  avoided  payment  of 
the  arrears,  which  the  lessor  suffered  to  incur  during  his 
minority;  yet  his  continuance  in  possession  after  his  full 
age  ratifies  and  affirms  the  contract  ab  initio,  and  so  gives 
remedy  for  the  arrears  of  rent  incurred  from  the  time  of 
the  contract  made/^  Here  it  is  sought  to  make  the  omis- 
sion to  repudiate  equivalent  to  a  ratification.  The  proper 
mode  of  avoiding  a  contract  by  an  infant,  is  by  pleading 
the|  special  matter:  Bac.  Abr.  "Infancy  and  Age,"  (I)  7; 
oaths  V.  MernU  (a).  In  Williams  v.  Moor  (6),  Parke,  B., 
in  delivering  the  judgment  of  the  Court,  says,  "  The  con- 
tract of  an  infant  for  goods  sold  and  delivered  (not  being 
necessaries),  is  as  completely  void  as  his  contract  on  an 
account  stated,  if  by  the  word  void  is  meant  incapable  of 
being  enforced.'^  Then  how  can  his  omission  to  do  any 
act  be  regarded  as  a  ratification?  Ketsey's  case,  in  Cro. 
Jac.,  is  evidently  the  same  as  that  reported  in  Brownlow 
BsKelseys  case,  and  in  Bulstrode  as  Kirton  v.  JSliott;  and 
while  in  the  former  report,  the  case  seems  to  have  been 
decided  on  the  ground  that  the  infant  continued  in  pos- 
session of  the  land  after  he  was  of  full  age,  from  the 
latter  it  would  seem  that  simple  possession  was  considered 
enough  to  render  him  liable.  The  same  case  is  thus  stated 
in  Roll  Abr.  "  Enfants,"  (K) :  "  If  a  lease  for  years  be 
made  to  an  infant,  rendering  rent,  the  rent  is  in  arrear, 
and  then  the  infant  comes  of  full  age,  and  afterwards  con- 
tinues the  occupation  of  the  land;  this  shall  make  him 


(a)  3  Taunt.  307. 


(b)  11  M.  <fe  W.  256. 
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chargeable  with  the  arrears  incurred  during  his  infancy."  18/K). 

[Porte,  B. — In  Maddan  v.  White  (a),  BuUer,  J.,  said,  that  North  Wmt- 

"  Lord  Mansfield,  in  the  case  of  Drury  v.  Drury  (6),  laid  it  ^^^q^ 

down  as  a  general  principle,  that  if  an  agreement  be  for  ..--*• 

the  benefit  of  an  infant  at  the  time,  it  shall  bind  him ;  Lord  Bibkknhkad 

Hardwidce  afterwards  adopted  this  rule/'l     That  case  is  Lawc^bhibb, 

.  ,  ^  •*  audChbshibb 

found  in  Wilmot's  Notes  of  Opinions  and  Judgments,  p.      Juhctiom 
181;   and  where  land  vests  in  an   infant,  the  maxim,  «. 

''transit  terra  cum  onere"  applies.     This  case  differs  from      I*"^» 
an  action  of  debt  for  rent,  for  that  is  not  founded  entirely 
on  contract,  but  also  on  actual  occupation. 

WHlee,  in  reply,  cited  Tovmson  v.  Tickett  (c). 

Cur.  adv.  vult. 

(a)  2  T.  R.  169.  3  Bro.  P.  0.  492. 

{h) Dom.  Proc.  26thMay,  1762;  (c)  3  B.  ^  Aid.  31. 


The  case  of  The  Birkenhead^  LamxLshire,  and  Cheshire  Where  nothing 
Junction  Railway  Company  v.  Pilcher^  was  also  an  action  ^  o/hlS^y 
of  debt  for  calls.   The  declaration  stated,  that  the  defendant  "  Pleaded  to 

an  action  for 

was  and  still  is  the  holder  of  divers,  to  wit,  180  shares  in  the  railway  calls 
said  Company,  and  being  such  holder,  was  and  still  is  in-  chaser  who  haa 
debted  to  the  said  Company  in  a  large  sum  of  money,  to  ^"thMcby'he^ 
wit,  300i.,  in  respect  of  a  call  made  on  the  said  shares ;  PT*  » share- 

,  ,      ,  holder  in  a  per- 

whereby  &c.,  an  action  hath  accrued  to  the  plaintiffs,  by  manent  chai^ 

acter  the  iH' 

virtue  of  the  Companies  Clauses  Consolidation  Act,  8451,  terest  continu- 
ing to  he  rested 
in  the  infimt, 
and  the  suhsequent  ohligation  to  pay,  such  a  plea  is  insufficient  Therefore,  where,  to  a  declaration 
lor  railway  calls,  the  ddendant  pleaded,  that,  at  tlie  time  when  he  first  became  the  holder  of  the 
ahares,  and  at  the  time  of  his  making  the  contracts  by  force  of  which  the  debts,  causes  of  action, 
and  liabilities  in  the  declaration  mentioned  accrued  to  the  plaintiffii  and  were  incurred  by  the  defend- 
ant,  and  at  the  time  of  his  making  and  entering  into  the  contracts  by  force  of  which  the  plaintiffii 
dahn  to  be  entitled  by  law  to  make  the  call  upon  the  defendant,  as  in  the  declaration  alleged,  the 
defendant  was  an  infent  within  the  age  of  twenty-one  years :  to  which  the  plaintifib  replied,  that 
the  defendant,  at  the  time  when  he  first  became  the  holder  of  the  shares,  and  at  the  time  of  his 
making  the  contracts  in  the  plea  mentioned,  was  of  the  f*ill  age  of  twenty-one  years;  upon  which 
issue  was  joined,  and  a  verdict  entered  for  the  defendant: — Held,  that  the  plaintifib  were  entitled  to 
judgment  non  obstante  reredicto. 
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1850.        and  the  Birkenhead,  Lancashire,  and  Cheshire  Railwaj 
NoBTB  Wbst^   ^^^>  ^  ^^^9  ^  demand  from  the  defendant  the  said  sum,  &a 
iBH  B^iir         Plea,  that,  at  the  time  when  he  the  defendant  first  be- 
V.  came  and  was  the  holder  of  the  said  shares,  and  at  the 

^  '    time  of  the  making  and  entering  into  by  him  the  defend- 

Lahoashi&b,    ant  of  the  contracts  by  the  force,  virtue,  and  in  pursuance 
JmroTioN      of  which  the  debts,  causes  of  action,  and  liabilities,  and 
Kailwat  Ck>.   ^^j^  ^^^  every  of  them  in  the  said  declaration  mentioned, 
PiLCHim.      have  accrued  to  the  plaintiffs  and  been  incurred  by  the 
defendant,  as  in  the  said  declaration  is  alleged,  and  at  the 
time  of  the  making  and  entering  into  by  him  the  defend- 
ant of  the  contracts  by  the  force,  virtue,  and  in  pursuance 
of  which  the  plaintiffs  claim  to  be  entitled  by  law  to 
make  the  said  call  upon  the  defendant,  and  to  demand  and 
have  the  amount  of  the  same  of  and  from  the  defendant, 
in  manner  and  form  as  in  the  said  declaration  is  alleged, 
he  the  defendant  was  an  infant,  within  the  age  of  twenty- 
one  years. — ^Verification. 

Replication,  that  the  defendant,  at  the  time  when  he 
first  became  and  was  the  holder  of  the  said  shares  in  the 
said  declaration  mentioned,  and  at  the  time  of  the  making 
and  entering  into  by  him  the  defendant  of  the  said  con- 
tracts, and  every  of  them  in  the  said  plea  mentioned,  was 
of  the  full  age  of  twenty-one  years,  and  not  within  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  nineteen  years. 
Conclusion  to  the  country  and  issue  thereon. 

A  verdict  having  been  entered  for  the  defendant  on  this 
issue,  pursuant  to  leave  reserved  at  the  trial  (a), 

Wdsby  obtained  a  rule  nisi  for  judgment  non  obstante 
veredicto,  on  the  ground  that  the  plea  was  bad ;  against 
which 

IFiife*  appeared  to  shew  cause  (Dec.  3, 1850),  and  WeUby 

to  support  the  rule.   They  relied  upon  the  arguments  urged 

in  the  preceding  case. 

Cur.  adv.  vult. 

(a)  See  the  case,  ante,  p.  24. 
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The  judgment  of  the  Court  in  both  the  above  cases        1850. 
was,  on  the  1  Ith  of  January,  1851,  delivered  by  North  Wbss- 

ZBH  RaIIt 
WAT  Co. 

Parks,  B. — The  question  to  be  decided  in  the  case  of  The    ^^  *'• 

"^  JNL  MiOHABL. 

Norik  Western  Railway  Company  v.  M'Michaei  is,  whether   bihmhhiad 
the  first  plea  (the  second  to  the  second  count  being  iden-    I*ahoa8hibi, 

,  .  AMU  (jRMSEXMM 

tical)  contains  a  good  prim&  facie  answer  to  the  declara*  Juvcrioir 
tion.  If  the  effect  of  a  person  actually  becoming  a  share-  ^  ^^ 
holder  in  a  Railway  Company,  by  original  agreement  with  ?«««■■• 
the  Company,  ought  to  be  treated  as  a  mere  contract  with 
those  to  whom  the  proposal  was  made,  for  a  future  part- 
nership with  the  persons  who  should  be  afterwards  fixed 
upon  by  them,  and  to  contribute  to  the  capital  for  carry- 
ing on  the  undertakings  in  a  certain  proportion,  such  a 
contract  could  not  be  presumably  beneficial  to  an  infant, 
and  would  be,  as  all  mere  contracts,  except  for  necessaries, 
are,  not  binding  on  the  infant  at  all;  and  the  simple  fact, 
that  the  defendant  at  the  time  he  made  the  contract  was 
an  infant,  would  be  an  answer  to  an  action  upon  it.  The 
same  may  be  said  of  an  executed  contract  for  the  purchase 
of  a  mere  personal  chattel  But  in  the  cases  already  de- 
cided upon  this  subject,infants,  having  become  shareholders 
in  Railway  Companies,  have  been  held  liable  to  pay  calls 
made  whilst  they  were  infants  (a).  They  have  been  treated, 
therefore,  as  persons  in  a  different  situation  from  mere 
contractors,  for  then  they  would  have  been  exempt;  but, 
in  truth,  they  are  purchasers  who  have  acquired  an  inter- 
est, not  in  a  mere  chattel,  but  in  a  subject  of  a  permanent 
nature,  either  by  contract  with  the  Company,  or  purchase 
or  devolution  from  those  who  have  contracted,  and  with 
certain  obligations  attached  to  it,  which  they  were  bound 
to  discharge,  and  have  been  thereby  placed  in  a  situation 
analogous  to  an  infant  purchaser  of  real  estate,  who  has 

(a)  The  Oori  and  Bandan  Rail-     way  Company  y  •  Fearnley,  4  Exch. 
way  Company  y.  Casxnove^  10  Q.  B.      26. 
936;  The  Leeds  and  Thirsk  Bail- 
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1850.        taken  possession,  and  thereby  becomes  liable  to  all  the  ob- 
North  Wbst-   Ug^'tions  attached  to  the  estate,  for  instance,  to  pay  rent  (a) 
XBK  Rail-     i^  ^he  case  of  a  lease  rendering  rent,  and  to  pay  a  fine  due 
V.  on  the  admission,  in  the  case  of  a  copyhold  to  which  an  in- 

fant has  been  admitted  (6),  unless  they  have  elected  to 
Lakoashirb,  waive  or  disagree  to  the  purchase  altogether,  either  during 
JuKOTioH  infancy  or  after  full  age,  at  either  of  which  times  it  is  com- 
Railway  Co.  patent  for  an  infant  to  do  so :  Bae.  Abr.  "  Infancy  and 
PiLo^BE.  Age,"  (I)  5 ;  Co.  Litt.  380.  This  Court  accordingly  held,  in 
TheNewryand  EnniskiUenRailway  Company  Y,Coombe{c\ 
that  an  infant  who  did  avoid  the  contract  of  purchase 
during  minority,  was  not  liable  to  pay  any  calls.  In  the 
subsequent  case  of  The  Leeds  cmd  Thirsk  Railway  Com- 
pany Y.Feamley{d),  where  there  had  been  no  waiver  or  re- 
pudiation of  the  purchase,  we  held,  in  conformity  with  the 
decision  of  the  Queen's  Bench,  that  the  defendant  con- 
tinued liable.  We  cannot  say  that  we  concur  in  the  opinion 
of  that  Court,  as  reported  in  11  Jur.  802,  and  10  Q.B. 
935,  if  it  goes  to  the  full  extent  that  all  shareholders,  in- 
cluding infants,  are  by  the  operation  of  the  Railway  Acts 
made  absolutely  liable  to  pay  calls.  No  doubt  the  statute 
not  only  gave  a  more  easy  remedy  against  the  holder  of 
shares  by  original  contract  with  the  Company,  for  calls, 
and  also  attached  the  liability  to  pay  calls  to  the  shares, 
so  as  to  bind  all  subsequent  holders;  but  we  consider,  as 
we  have  before  said,  that  there  are  implied  exceptions 
in  favour  of  infants  and  lunatics  in  statutes  containing 
general  words,  (StoweU  v.  Lord  Zouch  (e) ),  though  that  de- 
pends, of  course,  on  the  intent  of  the  legislature  in  each 
case,  (see  Wilmot's  Notes  of  Opinions  and  Judgments,  p.  194, 
The  Earl  of  Buckinghamshire  v.  Drury),  and  that  this  sta- 
tute did  not  mean,  by  general  words,  to  deprive  infants  of 
the  protection  which  the  law  gave  them,  against  improvi- 

(a)  21  Hen.  6,  31  B.  (c)  3  Exch.  665. 

(h)  Evdyn  t.  Chichuter,  3  Buxr.         {d)  4  Id.  26. 
1717.  («)  Plowd.  364. 
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dent  bargains.     Under  this  statute,  therefore,  our  opinion        1850. 

is,  that  an  infant  is  not  absolutely  bound,  but  is  in  the  i^o&th  Wbsi- 

same  situation  as  an  infant  acquiring  real  estate,  or  any  »;^f  ^^ 

other  permanent  interest:  he  is  not  deprived  of  the  right  „^  •• 

which  the  law  gives  every  infant,  of  waiving  and  disagree-  bibkikhea© 

ing  to  a  purchase  which  he  has  made;  and  if  he  waives  it,  Lawoashim, 

,  .  ,  .  .        akdChmhim 

the  estate  acquired  by  the  purchase  is  at  an  end,  and  with      Jumotiov 
it  his  liability  to  pay  calls,  though  the  avoidance  may  ^, 

not  have  taken  place  till  the  call  was  due.  (See  Bac  ^i*""- 
Abr.  "  Infancy  and  Age,"  (I)  8.  The  law  is  clearly  laid 
down  in  Co.  Litt  2.  b. :  ''  An  infant  or  minor  hath,  without 
consent  of  any  other,  capacity  to  purchase,  for  it  is  intend- 
ed for  his  benefit;  and,  at  his  full  age,  he  may  either  agree 
thereunto  and  perfect  it,  or,  without  any  cause  to  be  al- 
lied, waive  or  disagree  to  the  purchase ;  and  so  may  his 
heirs  after  him,  if  he  agreed  not  thereunto  after  his 
full  age.''  A  shareholder,  indeed,  in  a  railway  Company, 
or  other  chartered  corporation,  is  not  thereby  made  a 
holder  of  real  estate :  Bligh  v.  Brent  (a) ;  for  all  real  estates 
are  vested  in  the  corporate  body,  not  in  the  individuals 
composing  it;  but  the  shareholder  acquires,  on  being  re- 
gistered, a  vested  int^srest  of  a  permanent  character,  in  aU 
the  profits  arising  from  the  land,  and  other  efiects  of  the 
Company,  and,  when  registered,  may  be  deemed  a  pur- 
chaser in  possession  of  such  interest,  and  is  placed  in  a  posi- 
tion analogous  to  that  of  a  purchaser  in  possession  of  real 
estate. 

When,  therefore,  there  is  nothing  but  the  simple  fact  of 
infancy  pleaded  to  an  action  for  calls  against  a  purchaser 
who  has  been  registered,  and  thereby  become  a  shareholder 
in  a  subject  of  a  permanent  character,  the  interest  con- 
tinuing to  be  vested  in  the  infant,  and  the  consequent  ob- 
ligation to  pay,  the  simple  plea  of  infancy  is,  according  to 
the  above  authorities,  insufficient;  and  on  that  ground  we 

(a)  2  Y.  <Sr  0.  268. 
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1850.  think  the  plea  in  the  case  of  The  Birkenhead  Railway  Comr 

NoOTH  Wi8»-  Tpamy  v.  Pilcher,  which  we  have  to  consider  with  this,  bad, 

""  ^co*^  notwithstanding  the  verdict,  and  therefore  are  of  opinion 

V.  that  the  rule  should  be  absolute  to  enter  up  judgment  for 

B.^L««.  **»«  P^°*^«  ^  *^*  "««'  notwithstanding  the  verdict  en- 
IiAiroABHiu,    tered  for  the  defendant 

Jinronov  But  the  case  of  The  North  Western  Railway  Company  v. 

Bailwat  Co.   ]j[^]ji[{qIi^  contains,  besides  the  averment  of  infancy  at  the 

PiLOHiB.  time  of  the  contracts  for  the  shares,  other  special  facts, — 
not  a  waiver  by  the  infant,  but  averments  that  he  had  de- 
rived no  advantage  from  the  shares,  and  had  never  ratified 
or  confirmed  the  purchase.  This  case  is  one  of  more  difficulty. 
The  law  upon  this  subject  is  to  be  found  as  early  as 
21  Hen.  6,  31  B,  where  it  was  held  by  Newton^  J.,  that,  if 
an  infant  lessee  takes  possession,  he  is  bound  to  pay  the 
rent;  and  in  conformity  with  that  ruling  was  the  decision 
in  a  case  reported  in  Brownlow,  120,  as  KeUeyscase;  Cro. 
Jac.  320,  as  Kehey'a  case;  2  Bulst.  69,  as  KirUm  v.  Elliott; 
and  in  Roll.  Abr.  731,  as  Ketde  v.  Eliot  The  case  is  most 
fully  reported  in  Brownlow.  It  was  an  action  of  debt  for 
rent;  the  defendant  pleaded  his  infancy  at  the  time  of  the 
lease  made,  in  bar ;  and  it  was  argued,  on  demurrer  to  the 
plea,  that  the  defendant  should  be' charged,  because  by  the 
lease  made  he  is  become  a  purchaser,  and  so  to  be,  in  judg- 
ment of  law,  as  a  man  of  fuU  age. 

We  collect  that  the  principle  upon  which  the  Court  de- 
cided was,  that,  every  purchase  being  presumably  for  the 
benefit  of  the  infant,  his  purchase  vested  the  estate  in  him 
on  entry  and  taking  possession,  and  rendered  him  liable  to 
the  obligations  attached  to  it,  until  he  disagreed  to  the  es- 
tate, and  thereby  caused  the  conveyance  to  be  inoperative, 
and  avoided  the  obligation  to  pay  rent  In  referring  to 
this  case,  the  passage  in  Bac.  Abr.  "  Infancy,""  (1)  8,  treats 
the  infant  as  being  bound  by  reason  of  acquiescence 
after  full  age.  How  that  could  be  collected  from  the  re- 
ports of  the  case  is  not  clear;  and  so  Lord  EUenboroughj 
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in  BayUa  y.  Dindey  (a),  intimates  an  opinion  that  a  lease        1650. 
is  equivocal,  whether  for  the  benefit  of  the  infant  or  not,    Nokth  Wist- 
and  that)  if  he  continues  a  possessor  after  age,  he  adopts  it;     '^^  ^ 
and  this  was  a  part  of  the  argument  for  the  defendant  at    ^     ^' 
the  bar.     But  it  seems  to  us  to  be  the  sounder  principle,    Bnun»Ai> 
that,  as  the  estate  vests,  as  it  certainly  does,  the  burthen    I*^oabhi»b, 
upon  it  must  continue  to  be  obligatory  until  a  waiver  or      Jmroriov 
disagreement  by  the  infant  takes  place,  which,  if  made  v. 

after  full  age,  avoids  the  estate  altogether,  and  revests  it  in      ^^X'^'^"- 
the  party  from  whom  the  infant  purchased ;  if  made  within 
age,  suspends  it  only,  because  such  disagreement  may  be 
again  recalled  when  the  infant  attains  his  majority. 

But  then  arises  a  question  of  difficulty,  whether  the  fact 
that  this  particular  purchase  was  a  disadvantageous  one,  is 
an  answer,  the  estate  still  being  vested  in  the  infant  We 
are  disposed  to  think  that  the  plea  does  not  sufficiently 
state  that  the  contract  was  a  losing  one,  or  that  the  shares 
were  not  worth  what  the  defendant  agreed  to  pay,  which 
they  well  might  be,  though  the  defendant  himself  had  ac- 
tually made  no  profit  by  them;  but  supposing  the  aver- 
ment to  be  sufficient  in  that  respect,  we  still  think  the  plea 
bad 

This  question  appears  to  have  been  discussed  in  the 
case  of  KeUey,  as  reported  in  Bulstrode,  Ravghton,  J., 
expressing  an  opinion,  that  if  the  lease  was  for  an  acre  at 
lOOiw  per  annum,  and  the  infant  occupy  and  enjoy  it,  he 
is  to  be  charged  with  the  rent,  he  being  here  taken  to  be 
a  purchaser;  but  Dodderidge  said,  that  if  a  greater  rent 
was  reserved  than  the  land  was  worth,  that  then,  perad- 
venture,  the  infant  should  not  be  charged.  This  opinion 
is  more  strongly  expressed  in  the  report  in  Brownlow.  This 
is  certainly  a  point  of  some  nicety;  but  the  question  may 
be  asked,  why,  in  such  a  case,  does  not  the  infant  disagree 
to  and  avoid  the  purchase,  and  so  get  rid  of  the  obliga- 

(a)  3  M.  ^  S.  481. 


V. 
PiLOHIB. 
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1850.  tion?  and  is  it  reasonable,  that  he  should  retain  the  estate 

North  Wxbt-  ftud  prevent  the  owner  from  having  any  use  of  it,  and  not 

"ayc"  ^^  liable  to  the  burthen,  though  disproportionate?    It  may 

,,^,  *•  be  answered,  that  whilst  he  is  an  infant  he  is  incompetent 

M'MlOHABL.  ,  ^  * 

BiRKBiTHiA])  *^  decide  whether  he  ought  to  waive  the  purchase  or  not, 
liAHOAflniEii,  and  in  the  meantime,  he  ought  to  be  at  liberty,  or  his 
JuHOTioH  guardian  for  him,  to  get  rid  of  the  liability,  by  shewing 
that  it  was  a  prejudicial  contract.  But  if  so,  such  a  plea 
would  not  be  good  if  the  infant  had  attained  his  majority, 
for  then,  clearly,  he  ought  to  disclaim  it,  and  thereby  give 
back  the  estate;  and  to  make  such  a  plea  good,  where 
there  is  no  disclaimer  averred,  it  ought  to  appear  that  the 
infant  is  not  yet  of  age.  The  plea,  as  it  stands,  is  by  no 
means  free  from  doubt.  We  think,  however,  the  more 
reasonable  view  of  the  case  is,  that  the  infant,  even  in  the 
case  of  a  lease  which  is  disadvantageous  to  him,  cannot 
protect  himself  if  he  has  taken  possession,  and  has  not 
disclaimed, — at  all  events,  unless  he  still  be  a  minor.  We 
think  that  the  defendant  is  in  a  situation  analogous  to  that, 
unless  he  disclaims  the  interest,  and  so  avoids  the  trans- 
action altogether.  He  cannot  keep  the  interest,  and  pre- 
vent the  Company  from  having  it,  and  dealing  with  it  as 
their  own,  without  being  liable  to  bear  the  burden  at- 
tached to  it  For  these  reasons  we  think  the  plea  is  bad, 
and  there  must  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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The  Soitth  Staffobdshire  Railway  Company  v.  Bubksidb. 


D] 


'EBT  for  railway  calls. — The  declaration  stated,  that  The  defendant, 

.A  railway 

the  defendant  is  the  holder  of  twenty  shares  in  the  South  tharehoider,  be- 
Staffbrdshire  Railway  Company,  and  is  indebted  to  the  ^^e  8th "f* 
said  Company  in  118/.,  that  is  to  say,  in  28Z.  for  and  in  re-  o^S^gth  rf' 
spect  of  a  call  of  12w  8&  upon  each  of  the  said  shares,  here-  the  same  month 
tofore,  to  wit,  on  the  9th  of  September,  1847,  duly  made  and  three  other' 
by  the  said  Company,  and  in  the  further  sum  of  30t,  for  ^qnelS^niade. 
and  in  respect  of  another  call  of  11,  IOa,  &c.,  (stating  other  9**  ^K?1?  ^J 

*  ^  .      .  April,  1848,  the 

calls) ;  whereby  an  action  hath  accrued  to  the  plaintiffs,  to  defendant  ob- 

demand  and  have  of  and  from  the  defendant  the  said  sum  fieate.    The 

of  118t  above  demanded,  by  virtue  of  the  Companies  ^JJ,"^^" 

Clauses  Consolidation  Act,  ]  845,  and  of  the  South  Staf-  M«'gnec«,  and 

fordshire  Junction  Railway  Act,  1846,  and  of  the  South  respondence 

Staffordshire  Railway  Act,  1847.  uLn^i^  trade 

Pleas.— First,  never  indebted;  secondly,  that  the  de-  ^e^Jj"^ 

fendant  is  not  the  holder  of  the  said  shares  in  the  said  Com-  »ignee,  in  the 

course  of  whicb 

pany,  or  of  any  or  either  of  them,  modo  et  forma;  thirdly,  thefonner  sent 
that  before  the  commencement  of  the  suit,  to  wit,  on  &c.,  gtatementofthe 
the  defendant  became  a  bankrupt,  within  the  true  intent  ^a'^™?*'*  p«>- 

.  ,  property,  com- 

and  meaning  of  the  statutes  in  force  concerning  bank-  pmiug  in  it  the 

rupts,  and  that  the  said  supposed  causes  of  action  in  the  of  the  shaies  in 

declaration  mentioned,  and  each  of  them,  accrued  to  the  2watSn?ng"in  it 

plaintiffs  before  the  defendant  so  became  a  bankrupt:  «» estimate  of 

*  ^  ^  ^     *         the  amount 

concluding  to  the  country. — Upon  which  pleas   issues  fortiicoming  to 

.   •       .  work  the  fiat 

were  JOinecL  and  pay  divi- 

At  the  trial,  before  Rol/e,  B.,  at  the  Liverpool  Spring  ^^'iati^^ 
Assizes,  1850,  it  appeared  that  the  action  was  brought  by  wbaeqnenUy 

'  '  ^^,  .  ^  "^    wrote  to  the 

the  South  Staffordshire  Railway  Company,  to  recover  the  official  assignee, 

suggesting  the 
propriety  of 
selling  the  shares.     The  shares,  however,  continued  in  the  possession  of  the  assignees: — Hdd,  fiisly 
that  there  was  no  evidence  of  an  acceptance  of  the  shares  by  the  assignees. 

^  Secondly,  that,  the  property  in  the  shares  continuing  in  the  bankrupt,  the  claim  was  not  barred  by 
his  certificate,  inasmndi  as  it  was  not  proveable  as  a  debt  due  in  futuro  under  the  Slat  section  of  the 
6  Geo.  4,  c.  16,  or  as  a  debt  due  on  a  contingency,  within  the  meaning  of  the  56th  section  of  that 
Act 

VOL  V.  K  BXCH. 
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sum  of  118Z.,  being  the  amount  of  five  calls  upon  twenty 
shares  of  201.  each,  of  which  the  defendant  was  the  regis- 
tered shareholder.  The  first  call,  of  11  Ss.  per  share,  was 
made  on  the  9th  of  September,  1847,  payable  the  1st  of  No- 
vember following.  The  second  call,  of  11.  lOs.  per  share, 
was  made  on  the  18th  of  February,  1848,  payable  the  31st  of 
March  following.  The  third  call,  of  11  per  share,  was  made 
on  the  14th  of  August,  1848,  payable  the  14th  of  September 
following.  The  fourth  call,  of  11.  per  share,  was  made  on 
the  29th  of  November,  1848,  payable  on  the  12th  of 
January,  1849.  The  fifth  call,  of  11.  per  share,  was  made 
on  the  9th  of  April,  1849,  payable  the  12th  of  July  fol- 
lowing. A  fiat  in  bankruptcy  issued  against  the  defend- 
ant on  the  8th  of  February,  1848,  and  on  the  same  day 
the  official  assignee  was  appointed;  on  the  26th  of  Feb- 
ruary the  trade  assignee  was  appointed,  and  on  the  24th  of 
April  following  the  defendant  obtained  his  certificate. 
On  the  defendant  becoming  bankrupt,  he  duly  scheduled 
the  shares,  and  the  amount  of  subscriptions  unpaid,  and  the 
scrip  certificates  were  handed  over  to  the  assignees,  who 
have  ever  since  continued  to  hold  them.  The  Company 
having  applied  to  the  defendant  for  the  calls,  he  gave  them 
notice  of  his  bankruptcy  and  certificate.  Some  corres- 
pondence took  place  between  the  trade  assignee  and  the 
official  assignee,  in  the  course  of  which  the  former  sent 
to  the  latter  a  statement  of  the  bankrupt's  property,  in 
which  these  shares  were  entered  thus: — "Railway  Shares, 
probably  201;"  and  in  which  statement  was  the  follow- 
ing estimate: — "Balance  to  work  bankruptcy  and  pay 
dividend,  86Z.  Vs.  6d"  On  the  6th  of  June,  1848,  the 
trade  assignee  wrote  to  the  official  assignee  a  letter  con- 
taining the  following  passage: — "In  the  balance  sheet  I 
see  a  few  railway  shares — are  they  sold?  if  not,  had  not 
we  best  turn  them  into  money,  and  endeavour  to  wind  up 
this  miserable  affair."  On  the  6th  of  July,  1848,  the 
trade  assignee  again  wrote  to  the  official  assignee  a  letter 
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containing  the  following  passage: — "Some  few  railway 
shares,  which  I  think  he  valued  at  702.,  will  belong  to  the 
estate — are  they  sold? — probably  they  will  prove  valueless/' 
It  was  objected,  on  behalf  of  the  defendant,  first,  that  the 
shares  had  passed  to  the  assignees;  and  secondly,  that  the 
calls  were  a  debt  proveable  under  the  6  Geo.  4,  c.  16, 
and  consequently  barred  by  the  certificate.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  the  facts  amount- 
ed to  an  acceptance  of  the  shares  by  the  assignees;  and  the 
jury  having  found  in  the  negative,  his  Lordship  directed 
a  verdict  for  the  plaintiffs,  reserving  leave  for  the  defend- 
ant to  enter  a  verdict  for  him,  if  the  Court  should  be  of 
opinion  that,  under  the  circumstances,  the  plaintiffs  were 
not  entitled  to  recover. 

A  rule  nisi  having  been  obtained  accordingly, 


1860. 

South  Stav- 

VORMHniB 

Bail  WAT  Co. 

v. 

BvuinsB. 


Crompton  shewed  cause  (June  17, 1850). — First,  the  de- 
fendant remained  the  holder  of  the  shares,  notwithstanding 
his  bankruptcy  and  certificate.  Property  of  this  descrip- 
tion does  not  vest  in  the  assignees  until  they  have  done 
some  act  signifying  their  acceptance  of  it.  Saylea  v. 
BUine  (a)  shews  that  the  transferor  of  shares  remains 
liable  until  the  transfer  is  registered.  That  was  an  action 
to  recover  the  amount  of  certain  calls,  which  the  plaintiff 
had  been  compelled  to  pay  after  he  had  sold  his  shares  to 
the  defendant;  and  Coleridge^  J.,  in  delivering  the  judg- 
ment of  the  Court,  says,  '*  The  statute  plainly  continues  the 
liability  of  the  plaintiff,  and  gives  him  the  interest  in  and 
profit-s  of  the  concern  until  the  transfer  is  registered, 
treating  the  defendant  as  an  entire  stranger  to  the  Com- 
pany; and  the  payment  of  the  calls  by  the  plaintiff  did 
not  in  any  way  alter  his  the  defendant's  position.^'  Ths 
Midland  Qreat  Western  Railway  Company  v.  Gordon  (b) 
is  an  authority  to  the  same  effect.    There  Parke,  R,  says, 


(a)  19  L,  J.,  Q.  B.,  19. 


(b)  16  M.  <fe  W.  804. 
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"  All  that  the  purchaser  took  by  the  sale  to  him  of  the 
scrip  certificates  for  shares,  was  an  equitable  right  to  have 
his  name  entered  on  the  register  as  a  shareholder.  If  he 
so  registers  his  name,  then  he  is  the  shareholder,  and  the 
liability  of  the  original  shareholder  ceases;  but,  till  he  does 
so,  it  continues."  That  is  equally  applicable  to  the  case 
of  bankruptcy,  which  operates  as  a  transfer  by  act  of 
law;  but  so  long  as  the  bankrupt's  name  continues  on  the 
register,  he  remains  liable  for  the  calls.  The  8  &  9  Vict, 
c.  16,  s.  14,  requires  the  transfer  of  shares  to  be  by  deed. 
The  15th  section,  which  requires  transfers  to  be  register- 
ed, is  in  strict  analogy  with  the  18th  section,  which  re- 
lates to  the  transmission  of  shares  by  death  or  bankruptcy, 
&C.,  and  requires  such  transmission  to  be  authenticated 
by  a  declaration,  and  declares,  that  "until  such  trans- 
mission has  been  so  authenticated,  no  person  claiming 
by  virtue  of  any  such  transmission  shall  be  entitled  to 
receive  any  share  of  the  profits  of  the  undertaking,  nor 
to  vote  in  respect  of  any  such  share  as  the  holder  there- 
of." Therefore,  it  is  only  by  destroying  the  privity  of 
estate  that  the  bankrupt  ceases  to  be  liable  for  the 
calls.  In  general,  nothing  passes  to  a  bankrupt's  assig- 
nees but  that  which  is  beneficial;  and  if  shares  are 
to  be  treated  as  analogous  to  leases,  it  is  clear  that  the 
assignees  are  not  bound  to  accept  the  burthen  of  them. 
Copeland  v.  Stephens  (a)  decided,  that  the  general  assign- 
ment of  a  bankrupt's  personal  estate  does  not  vest  a  term 
of  years  in  the  assignees,  unless  they  do  some  act  to  mani- 
fest their  assent  to  the  assignment;  and  therefore,  until 
some  such  act  is  done  by  them,  the  term  still  remains  in 
the  bankrupt,  and  he  is  liable  to  the  payment  of  rent 
accruing  due  subsequent  to  the  bankruptcy.  The  prin- 
ciple is  not  that  the  property  immediately  passes  to  the  as- 
signees, defeasible  upon  their  actual  refusal,  or  their  ne- 
glect or  refusal  to  do  some  act  manifesting  their  acceptance 


(a)  1  B.  <fe  Aid.  593. 
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of  it,  but  that  it  remains  suspended  in  the  bankrupt 
until  their  acceptance:  Henley's  Bankrupt  Law,  237. 
Boorman  v.  Nash  (a),  and  Herbert  v.  Sayer  (6),  are  also 
authorities  to  shew  that  the  bankrupt  remains  liable,  un- 
less the  assignees  have  interfered.  Here  there  was  no  evi- 
dence of  an  acceptance  of  the  shares  by  the  assignees;  all 
that  they  did  was  with  the  view  of  disposing  of  them  to 
the  best  advantage.  In  Turner  \.  Richardson  (c),  the  assig- 
nees advertised  for  sale  by  auction,  the  lease  of  certain 
premises  of  which  the  bankrupt  was  lessee  (without  stating 
themselves  to  be  the  owners  or  possessed  thereof),  and,  no 
bidding  offering,  they  never  took  possession  in  fact  of  the 
premises;  and  it  was  held,  that  this  was  no  more  than  an 
experiment  to  ascertain  whether  the  lease  was  beneficial 
or  not  to  the  creditors,  and  did  not  amount  to  an  assent 
on  the  part  of  the  assignees  to  take  the  term. 

Secondly,  the  bankruptcy  and  certificate  is  no  bar  to  the 
future  calls,  for  they  were  not  debts  which  could  have  been 
proved  under  the  fiat  There  was  no  means  of  ascertain- 
ing the  amount  to  be  proved,  or  indeed  of  knowing  whether 
any  caDs  would  be  made  or  not.  Where  a  policy  of  assur- 
ance was  assigned  as  a  security  for  a  debt,  and  the  debtor 
covenanted  to  pay  the  premiums,  it  was  held  that  his 
bankruptcy  did  not  discharge  him  from  liability  in  respect 
of  such  a  breach  of  covenant :  Toppin  v.  Field  (d).  So, 
where  an  execution  creditor  agreed  to  discharge  his  debtor 
out  of  custody,  on  his  executing  a  warrant  of  attorney  for 
payment  of  the  debt  by  instalments,  and  in  consideration 
of  the  discharge,  C.  undertook  that  the  debtor  should  pay 
the  debt,  with  interest,  by  instalments,  it  was  held  that 
C/s  bankruptcy  and  certificate  were  no  bar  to  an  action 
against  him  for  an  instalment  accruing  due  after  the  fiat: 
Lane  v.  Burghart  (e). 


1850. 


South  Stav- 

rORDSHZBB 

Railway  Co. 

V. 

BUBVSIDl. 


(a)  9  B.  <k  C.  145. 
lb)  6  Q.  B.  965. 
(c)  7  East,  335. 


{<£)  4  Q.  B.  386. 
(e)  3  M.  &  G.  697. 
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1860.  Martin  and  J".  Addison  in  support  of  the  rule. — ^The  cer- 

SouTH  Stap-  tificate  is  a  bar  to  the  calls  made  after  the  fiat  issued. 
li^wAT  Co.  Shares  in  a  Railway  Company,  not  fully  paid  up,  constitute 
a  debt  payable  on  a  contingency,  within  the  meaning  of  the 
56th  section  of  the  6  Geo.  4,  c.  1 6  (a).  The  nature  of  the 
liability  of  a  railway  shareholder  is  an  engagement  by  him 
to  pay  a  certain  fixed  and  ascertained  amount  to  the  un- 
dertaking if  called  upon.  The  coTenant  to  pay  calls  creates 
a  debitum  in  pnBsenti  solvendumin  futuro;  and  the  legis- 
lature has  converted  that  which  was  originally  a  contract 
by  deed  into  a  statutory  liability.  The  effect  of  a  certifi- 
cate in  bankruptcy  is  not  to  extinguish  the  debt,  but  only 
to  bar  the  remedy:  Newton  v.  Scott (b).  The  shares  exist, 
and,  in  one  sense,  the  liability  exists ;  but  the  bankruptcy 
and  certificate  prevent  the  Company  from  proceeding  by 
action:  they  may,  nevertheless,  declare  the  shares  for- 
feited. [Rolfe,  B. — ^Who  would  be  the  shareholder  at  the 
time  of  the  forfeiture  ?]  It  is  enough  to  say,  that  the 
bankrupt  may  be,  subject  to  the  right  of  the  assignees  to 
interfere.  The  14th  to  the  18th  sections  of  the  8  &  9  Vict 
c.16,  refer  to  voluntary  transfers  of  shares,  and  their  effect 
is  to  render  shares  an  assignable  property,  though,  in  order 
to  relieve  the  vendor  from  the  liability  for  calls,  the  trans- 


(a)  Enacts,  "  That  if  any  bank- 
rupt shall,  before  the  issuing  of 
the  commission,  haye  contracted 
any  debt  payable  upon  a  con- 
tingency which  shall  not  have 
happened  before  the  issuing  of 
such  commission,  the  person  to 
whom  such  debt  has  been  con- 
tracted may,  if  he  think  fit,  ap- 
ply to  the  commissioners  to  set 
a  value  upon  such  debt,  and  the 
commissioners  are  hereby  required 
to  ascertain  the  value  thereof,  and 
to  admit  such  person  to  prove  the 
amount  so  ascertained,  and  to  re- 


ceive dividends  thereon;  or,  if  such 
value  shall  not  be  so  ascertained 
before  the  contingency  shall  have 
happened,  then  such  person  may, 
after  such  contingency  shall  have 
happened,  prove  in  respect  of  such 
debt  and  receive  dividend  with 
the  other  creditors,  not  disturbing 
any  former  dividends:  provided 
such  person  had  not,  when  such 
debt  was  contracted,  notice  of  any 
act  of  baekruptcy  by  such  bank- 
rupt committed.** 
(b)  10  M.  A  W.  471. 
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fer  must  be  registered.    So,  under  the  IStli  section,  the        1850. 
transmission  of  shares  bj  bankruptcy,  &c.,  must  be  authen-    ^^jth  Rtai- 
ticated,  but  there  is  nothing  in  that  clause  to  prevent  the     wbmhimi 
property  in  the  shares  from  passing  to  the  assignees,  though  v. 

they  cannot  exercise  the  rights  of  shareholders  until  the 
requisite  formalities  are  complied  with.  The  object  of 
those  provisions  was  to  facilitate  the  evidence  of  property. 
These  shares  are  not  analogous  to  the  case  of  a  lease,  but 
are  property  of  which  the  assignees  become  the  owners. 
Under  the  1  &  2  WilL  4,  c.  56,  s.  25,  all  the  bankrupt's  per- 
sonal estate  and  effects,  present  and  future,  vest  in  his  as- 
8ignee&  [Parke,  B. — A  damnosa  haereditas  does  not  pass 
to  the  assignees  without  their  assent]  Then  there  is  evi- 
dence of  an  assent.  The  assignees  have  taken  possession 
of  the  scrip  certificates,  which  are  the  indicia  of  the  pro- 
perty, and  have  retained  them  up  to  the  present  time.  Be- 
sides, the  letters  from  the  trade  assignee  to  the  official  as- 
signee shew  that  they  treated  them  as  available  property. 
[Parkey  B, — The  8  &  9  Vict.  c.  16,  s.  18,  points  out  the  way 
by  which  the  assignees  might  become  the  holders  of  the 
shares,  and  they  have  not  complied  with  it  So  that  here 
there  are  two  equivocal  acts,  and  the  absence  of  a  third, 
which  would  have  been  unequivocal,  and  would  certainly 
have  authenticated  the  transmission  if  the  assignees  in- 
tended to  take  the  shares.]  Boorman  v.  Nash  (a),  and 
Toppin  Y.  Field (b),  were  cases  of  unliquidated  damage; 
Herbert  v.  Sayer  (c)  merely  decided  that  an  uncertificated 
bankrupt  may  acquire  property,  unless  his  assignees  inter- 
fere This  is  as  much  a  debt  payable  on  a  contingency  as 
a  guarantee  for  a  sum  certain,  which  has  been  held  to  be 
proveable  before  it  is  due,  under  the  6  Geo.  4,  c.  16,  s.  56: 
In  re  Willis  (d).  At  all  events,  this  is  a  debt  in  futuro, 
and  therefore  proveable  under  the  51st  section  of  that 
Act  (e). 

(a)  9B.AQ.  145.  {d)  4  Ezch.  630. 

(5)  4  Q.  B.  386.  {e)  WMch  enacts,  "  That  any 

(c)  5  Id.  965.  person  who  shall  have  given  cr»- 
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South  Staf- 

vobdbhirb 

Railway  Co. 

r. 

BUBHBIDI. 


Parks,  B. — ^With  respect  to  one  part  of  the  case,  we  are 
all  of  opinion  that  the  assignees  have  not  accepted  the 
shares.    On  the  other  point  we  will  take  time  to  consider. 

Aldersok,  B. — ^It  is  clear  that  the  assignees  are  not 
liable;  the  only  question  is,  whether  the  bankrupt  is. 


Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  argued  before  us  at  the  sit- 
tings after  Trinity  Term,  on  shewing  cause  against  a  rule 
to  enter  a  verdict  for  the  defendant.  An  action  was 
brought  by  a  Railway  Company  for  calls.  There  were 
pleas  of,  first,  never  indebted;  secondly,  that  the  defendant 
was  not  holder  of  the  shares;  and,  thirdly,  his  bankruptcy. 

The  defendant  was  the  holder  of  twenty  shares  of  20L 
each.  There  were  four  calls  made ;  after  the  first  the  de- 
fendant became  bankrupt,  and  a  fiat  issued  on  the  8th  of 
February,  1848.  On  the  24th  of  April,  1848,  the  defend- 
ant obtained  his  certificate;  assignees  were  appointed,  and 
a  correspondence  took  place  between  the  official  assignee 
and  the  trade  assignee,  in  the  course  of  which  the  latter 
sent  to  the  former  a  statement  of  the  bankrupt's  property, 
comprising  in  it  the  value  of  the  shares  upon  which  the 


dit  to  the  bankrupt,  upon  yalu- 
able  consideration,  for  any  money 
or  other  matter  or  thing  whatso- 
ever which  shall  not  have  become 
payable  when  such  bankrupt  com- 
mitted an  act  of  bankruptcy,  and 
whether  such  credit  shall  have 
been  given  upon  any  bill,  bond, 
note,  or  other  negotiable  security 
or  not,  shall  be  entitled  to  prove 
such  debt,  bill,  bond,  note,  or 
other  security,  as  if  the  same  was 


payable  presently,  and  receive  di- 
vidends equally  with  the  other 
creditors,  deducting  only  thereout 
a  rebate  of  interest  for  what  ha 
shall  so  receive,  at  the  rate  of  five 
per  centum,  to  be  computed  from 
the  declaration  of  a  dividend  to 
the  time  such  debt  would  have 
become  payable  according  to  the 
tenns  upon  which  it  wai  con- 
tracted.*' 
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calls  were  made,  and  resulting  in  an  estimate  of  the  pro-        1850. 
bable  amount  that  would  be  forthcoming  to  work  the  fiat    South  Stav- 
and  pay  dividends,  and  he  subsequently  wrote,  suggesting    bIilwa^'co. 
the  propriety  of  selling  the  shares.  Three  calls  were  made  ^' 

subsequently  to  the  fiat 

On  the  trial,  before  Lord  Cranworth,  a  verdict  passed 
for  the  plaintiff,  and  liberty  was  given  to  move  to  enter  it 
for  the  defendant. 

As  to  the  first  call  there  is  no  question — ^the  plaintiffs 
are  not  entitled  to  recover.  As  to  the  others,  it  was  con- 
tended for  the  defendant,  first,  that  there  was  evidence 
that  the  assignees  had  taken  to  the  shares,  and  conse- 
quently that  the  shares  had  vested  in  them,  by  the  assign- 
ment before  the  three  last  calls  were  made;  and  if  so,  the 
bankrupt  would  be  no  longer  holder,  and  therefore  not 
liable.  We  intimated  our  opinion  during  the  argument, 
that  there  was  no  sufficient  evidence  to  warrant  the  jury 
in  coining  to  that  conclusion,  and  of  that  opinion  we  re- 
main. 

The  property  of  the  shares,  therefore,  continuing  in  the 
bankrupt,  the  next  question  is,  whether  the  Company  are 
barred  by  his  certificate,  on  the  ground  that  this  was  a 
debt  proveable  under  the  fiat  as  a  debt  due  in  future,  under 
the  51st  section,  or  on  a  contingency,  within  the  meaning 
of  the  56th  section  of  the  6  Geo.  4,  c.  16. 

That  it  was  not  a  debt  in  prsesenti  payable  in  futuro, 
we  consider  to  be  quite  clear. 

The  statute  which  enables  the  Company  to  recover  calls, 
no  doubt  merely  enforces  an  obligation  on  the  sharehold- 
ers, created  by  contract  If  the  defendant  contracted  with 
the  Company  to  take  twenty  shares,  upon  each  of  which 
the  capital  to  be  contributed  was  20Z.,  he  may  be  said  to 
have  agreed  with  them  to  pay  202.  per  share  by  such  in- 
stalments as,  according  to  the  statute,  they  were  entitled 
to  require.  If  he  purchased  the  shares  from  another,  he 
may  be  considered  as  having  taken  upon  himself  the  con- 


138  BXCHEQVBB  REPORTS. 

1850.  tract  of  the  vendor  to  the  like  effect.     But  under  this 

South  Stai-  section  (the  51st),  which  is  taken  from  the  7  Greo.  1,  c.  31, 

RiiLw!^™.  8*  1>  *  d®^*  under  such  a  contract  could  not  be  proved. 

^    V-  It  was  uncertain  how  much  of  the  202.  per  share  the  ezi- 

BVBKSIDK.  , 

gencies  of  the  Company  would  call  for,  nor  could  it  be  told 
what  the  time  of  pajrment  would  be,  and  consequently  what 
the  amount  to  be  rebated.  The  clause  of  the  stat  7  Geo.  1 
applies  only  to  certain  debts  owing  at  the  time  of  the  bank- 
ruptcy, payable  at  a  certain  time:  Lord  Eldon,  in  Ex  parte 
Barker  (a),  in  effect  overruling  Ex  parte  Mitford  (6).  It 
is  clear,  therefore,  that  this  debt  could  not  have  been 
proved  under  the  51st  section. 

Is  this,  then,  a  debt  payable  on  a  contingency^  under  the 
56th  section?  The  contract  on  which  the  shareholder's  obli- 
gation is  founded,  is  not  to  pay  a  certain  fixed  sum  upon 
a  future  contingency,  but  such  sum  or  sums  as  may  be 
required  from  himself  and  all  the  other  shareholders  from 
time  to  time,  not  exceeding  a  certain  sum,  and  regulated 
by  the  wants  of  the  Company.  At  the  time  of  the  bank- 
ruptcy it  was  uncertain  what  the  sum  would  be  which  the 
defendant  would  be  called  on  to  pay,  and  no  certain  debt 
was  then  contracted. 

But,  in  order  to  bring  a  case  within  the  56th  section,  the 
bankrupt  must  have  contracted  a  certain  dfkt  before  the 
bankruptcy,  payable  after  it  on  a  contingency.  The  clause 
was  meant  to  meet  cases  which  were  considered  as  operat- 
ing very  harshly,  and  which  the  51st  section  did  not  com- 
prise, such  as  sums  payable  under  marriage  settlements  by 
a  bankrupt,  after  his  death,  or  on  survivorship  (see  1  Mont 
&  A.  128,  Ex  parte  MarAalt). 

If  it  were  also  necessary  that  the  contingency  should 
be  such  as  to  be  capable  of  valuation  (as  was  held  by 
Lord  Lyndhursty  see  1  Mont.  &  A.  124,  Ex  parte  Mar- 
shaU),  this  is  a  contingency  which  never  coidd  be  the 


(a)  9  Vea.  jun,  114.  (6)  1  Bro.  C.  C.  398. 
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sabject  of  valuation,  depending  not  merely  on  the  wants        1850. 
of  the  Company,  but  the  ownership  of  the  shares  at  the    g^^^  g,^,. 
time  of  the  call  by  the  bankrupt;  for  if  he  had  parted    p*®*^"^ 
with  the  shares,  he  would  be  no  longer  responsible.    How-  v. 

ever,  it  does  not  seem  to  be  necessary  that  it  should  be 
capable  of  valuation,  (Ex  parte  Marshall^  Id.  156,  and  In  re 
WiUis  (a)) ;  therefore  we  do  not  decide  that  the  case  does 
not  fall  within  the  56th  section  on  that  ground;  but  on 
the  other  ground,  of  the  uncertainty  of  the  claim,  we  are 
of  opinion  that  it  does  not.  The  situation  of  the  bank- 
rupt in  this  respect  bears  a  close  resemblance  to  that  of  a 
lessee  who  has  become  bankrupt,  who  continues  liable  after 
his  certificate,  to  the  payment  of  rent  accruing  due  subse- 
quently to  the  bankruptcy.  The  contract  to  pay  rent  in 
fiituro,  is  not  a  debt  contracted  at  the  time  of  the  bank- 
ruptcy, and  coidd  not  be  proved  under  the  fiat  against 
him. 

We  may  add,  that,  to  make  the  bankrupt's  estate  pay  a 
dividend,  on  the  full  amount  of  the  sum  subscribed  for, 
when  no  other  shareholders  were  yet  required,  nor  sure  to 
be  required,  to  pay  a  call,  would  put  him  in  a  much  worse 
situation  than  others,  and  would  be  obviously  unjust 

We  think  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  4  Exch.  530. 


BZCHEQITEB  BBPOBT& 


IN  THE  EXCHEQUER  CHAMBER 

(In  Error  from  the  Court  of  Exchequer). 


jPeb.  8.  M*Clueb  v.  Ripley. 

A  declaration      X  HIS  was  E  wtit  of  eiTor  brought  hj  the  defendant  be- 
"speSS'oon^  low,  upon  the  judgment  of  the  Court  of  Exchequer  (a). 
trac^  by  which       ii  ^^s  an  action  of  assumpsit.     The  declaration  con- 

the  defendant  ^  ^  ^  ^ 

agreed  to  take    tained  a  special  count     To  this  declaration  the  defendant 

a  certain  por-         i-ij*         i  ■*       r>      ^»  i     *  •   •      3 

tionofaahip's    pleaded  SIX  pleas,  on  each  of  which  issues  were  joined. 

^axli^B.,      "^^  fi"*  *^^^  *°^  '^*  issues  were  found  for  the  plaintiff, 
after  an  arer-     the  fifth  for  the  defendant     The  judgment  roll  set  forth 

ment  of  readi-  . 

neas  and  will-     the  finding  of  the  jury  and  the  judgment  in  the  following 

ingneas  on  the      . 

part  of  the  plain-    ''CniS* 

tiff  to  deliver 

and*^^  the         "  -^^^  *^®  jurors  now  here  appearing,  to  speak  the  truth 
^p's  arrijai  at   Qf  ^he  premises  within  contained,  being  elected,  tried,  and 

o,f  alleged  ai  ^ 

a  breach,  that     swom,  on  their  oath  say,  as  to  the  issue  first  within  joined, 
before  the  arri-    that  the  defendant  did  promise  in  manner  and  form  as 

▼al  of  the  ship 
at  B.,  dia- 

chaiged  the  plaintiff  from  delivering  the  caigo,  and  thenceforth  continually  afterwarda  refused  to 
perform  the  agreement.  The  defen£uit,  after  pleading  several  pleas  to  the  whole  declaration,  pleaded, 
thirdly,  as  to  so  much  of  the  breach  as  related  to  the  dischaiging  the  plaintiff  from  delivering  the 
caxgo,  and  to  the  refusing  to  perform  the  agreement,  by  a  traverse  of  those  allegations.  Fourthly,  as 
to  so  much  of  the  breach  as  related  to  the  defendant's  having,  before  the  arrival  of  the  ship,  discharged 
the  plaintiff  from  delivering  the  cargo,  and  refused  to  perform  the  agreement,  that,  before  the  arrival 
of  the  ship,  the  defendant  retracted  his  dischaige  and  refosal.  Fifthly,  as  to  the  "  residue  of  the  said 
breach,"  by  traversing  the  allegation  of  the  plaintiff's  readiness  and  wilUngneas  to  deliver  the  cargo.  At 
the  trial,  a  verdict  was  found  for  the  phuntiff  upon  all  the  issues  but  the  fifth,  and  that  issue  was 
found  for  the  defendant.  In  the  judgment  roll  the  damages  were  assessed  "  on  occasion  of  the  breach 
of  promise  in  the  declaration  assigned  (other  than  the  part  of  the  said  breach  in  the  plea  mentioned)," 
at  a  certain  sum;  and  the  roll  concluded  by  stating  that  the  plaintiff  is  in  mercy  as  to  Uie  premises,  as  to 
the  issue  found  for  the  defendant  on  the  fifth  plea: — Hda,  on  error,  affirming  the  judgment  of  the 
Court  below,  that,  if  the  words  "  the  residue  of  the  said  breach"  were  to  be  construed  as  meaning  such 
part  of  the  breach  as  was  uncovered  by  the  third  and  fourth  pleas,  the  residue  was  nothing,  and  the 
plea  was  immaterial,  as  the  third  plea  covered  the  whole  of  the  breach;  but  if,  on  the  other  hand,  the 
words  in  question  were  to  be  taken  as  relating  to  so  much  of  the  breach  as  was  uncovered  by  the 
fourth  plea,  and  if  that  plea  covered  only  that  part  of  the  breach  which  related  to  what  took  place 
before  the  arrival  of  the  ship  at  B.,  as  the  third  and  fourth  issues  had  been  found  for  the  plaintiff, 
the  issue  raised  by  the  fifth  plea  was  altogether  immaterial,  and  the  plaintiff  was  substantially  enti- 
tled to  judgment  non  obstante  veredicto,  and  therefore  that  the  defendant  had  no  cause  to  complain ; 
■o  that,  in  either  view,  the  fifth  plea  was  wholly  immaterial. 

(a)  See  the  case,  where  the  pleadings  are  fully  set  out,  4  Exch.  345. 
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the  plaintiff  has  within  thereof  complained.     And  as  to        1850. 
the  issue  secondly  within  joined,  the  jurors  aforesaid  on 
their  oath  aforesaid  further  saj,   that  the  within-men- 
tioned caigo  of  congou  tea  was  consigned  to  and  for  ac- 
count of  the  plaintiff,  in  manner  and  form  as  in  the  de- 
claration is  alleged.     And  as  to  the  issue  thirdly  within 
joined  the  jurors  aforesaid  on  their  oath  aforesaid  fur- 
ther say,  that  the  defendant  did  discharge  the  plaintiff 
from  delivering  the  said  cargo  or  any  part  thereof,  and 
refuse  to  buy  or  pay  for  the  within- mentioned  one-third 
interest  in  the  said  cargo  or  any  part  thereof;  and  that 
the  defendant  did  refuse  to  receive  or  sell  the  said  cargo 
or  any  part  thereof,  and  to  observe,  perform,  and  fulfil 
the  within-mentioned  agreement  or  any  part  thereof,  in 
manner  and  form  as  in  the  within-mentioned  breach  of 
promise  is  in  that  behalf  within  alleged.     And  as  to  the 
issue  fourthly  within  joined,  the  jurors  aforesaid  on  their 
oath  aforesaid  further  say,   that  the  defendant  did  not 
retract  or  withdraw  the  discharge  or  refusal  or  either  of 
them  in  the  said  breach  mentioned,  nor  did  the  plaintiff 
refuse  to  deliver,  nor  was  the  defendant  ready  or  willing 
to  receive,  the  said  cargo  or  any  part  thereof,  according  to 
the  said  agreement,  in  manner  and  form  as  the  defendant 
has  within  in  his  fourth  plea  alleged.     And  as  to  the  issue 
fifthly  within  joined,  the  jurors  aforesaid  on  their  oath 
aforesaid  further  say,  that  the  plaintiff  was  not  ready  or 
willing  to  deliver  to  the  defendant  the  said  cargo  or  any 
part  thereof,  in  manner  and  form  as  in  the  declaration 
is  in  that  behalf  within  alleged.     And  as  to  the  issue 
lastly  within  joined,  the  jurors  aforesaid  on  their  oath 
aforesaid  further  say,  that  the  plaintiff  did  not  cause  or 
procure  the  defendant  to  enter  into  or  make  the  said 
agreement  or  promise,  nor  was  the  defendant  induced  to 
enter  into  or  make,  nor  did  the  defendant  enter  into  or 
make,  the  said  agreement  or  promise  through  or  by  means 
of  fraud,  covin,  or  misrepresentation,  in  manner  and  form 
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1860.  as  in  the  defendant's  last  plea  is  alleged.  And  they  assess 
the  damages  of  the  plaintiff,  on  occasion  of  the  breach  of 
promise  in  the  declaration  assigned  (other  than  the  part 
of  the  said  breach  in  the  fifth  plea  mentioned),  over  and 
besides  his  costs  and  charges  by  him  about  his  suit  in  this 
behalf  laid  out,  at  14232L,  and  for  those  costs  and  charges 
at  40^.;  and  hereupon  the  said  justices  have  prefixed 
&c.,  next  to  the  said  parties  to  come  before  the  Barons 
of  the  Exchequer  of  our  Lady  the  Queen  at  Westmin- 
ster, to  hear  judgment  &c  Whereupon  all  and  singu- 
lar the  premises  being  seen  and  by  the  Court  here  fully 
understood,  and  mature  deliberation  being  had  thereon, 
it  is  considered  that  the  plaintiff  do  recover  against  the 
said  defendant  his  said  damages,  costs,  and  charges  by  the 
jurors  aforesaid  in  form  aforesaid  assessed;  and  also  5432. 
9^.  lOd.  for  the  said  costs  and  charges  by  the  said  Court 
here  adjudged,  of  increase  to  the  plaintiff,  and  with  his 
consent,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  which  said  damages,  costs,  and  charges 
amount  in  the  whole  to  19662.  9&  lOd;  and  the  defendant 
in  mercy  &c.  And  the  plaintiff  is  also  in  mercy  as  to 
the  premises  whereof  the  issue  above  joined  on  the  said 
fifth  plea  is  found  for  the  defendant  by  the  said  jury  in 
form  aforesaid;  and  let  the  defendant  go  thereof  without 
day,  &c.'' 

MeUish  (Untha/nk  with  him),  for  the  plaintiff  in  error. 
— ^The  judgment  of  the  Court  below  ought  to  be  reversed. 
The  issue  raised  by  the  fifth  plea  is  found  for  the  defend- 
ant, and  that  plea  is  a  complete  answer  to  the  whole  cause 
of  action  disclosed  by  the  declaration.  The  declaration  in 
truth  contains  two  breaches,  the  one  relating  to  a  period 
before  the  arrival  of  the  vessel  at  Belfast,  and  the  other 
to  the  time  after  such  arrival  The  damages  are  not  as- 
sessed upon  the  whole  declaration,  but  upon  ''  the  breach 
of  promise  in  the  declaration  assigned,  other  than  the  part 
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of  the  said  breach  in  the  fifth  plea  mentioned."  The  fifth 
plea»  which  is  pleaded  to  the  residue  of  the  said  breach,  is 
directed  to  that  part  of  the  declaration  to  which  the  fourth 
plea  is  not  pleaded.  The  refusal  to  perform  the  contract 
before  the  stipulated  time  has  arrived,  is  no  ground  of  ac- 
tion. That  being  so,  and  the  fourth  plea  being  directed  to 
that  supposed  breach,  and  the  fifth  plea  being  pleaded  to 
the  residue,  and  being  found  for  the  defendant  below,  he 
was  properly  entitled  to  judgment.  {Cresstffdl,  J. — The 
defendant's  pleader,  hj  the  language  of  the  pleas,  has 
treated  the  declaration  as  containing  one  breach  only. 
The  fifth  plea,  is  "  as  to  the  residue  of  the  said  breach,"] 
That  allegation  means  the  whole  breach  assigned.  The 
breach  may  be  considered  as  divided  into  two  distinct 
parts.  The  word  "residue"  clearly  refers  to  that  part  of 
the  declaration  which  is  not  covered  by  the  preceding  plea, 
inasmuch  as  the  first  plea  is  pleaded  generally  to  the  whole 
declaration,  and  the  third  also;  and  then  the  fourth  plea, 
which  immediately  precedes  the  plea  in  question,  is  only 
pleaded  to  a  part  of  the  breach;  and  the  fifth  plea^  which 
is  pleaded  to  the  residue,  must  of  necessity  be  taken  as 
pleaded  to  that  part  which  had  been  left  unanswered  by 
the  preceding  plea.  [Jfatifo,  J. — ^Does  not  the  "residue" 
mean  what  remains  uncovered  by  the  third  and  fourth 
pleas?  in  which  case  the  residue  would  amount  to  nothing, 
and  the  plaintiff  would  be  entitled  to  judgment  on  that  is- 
sue, notwithstanding  the  verdict  in  favour  of  the  defendant 
Erie,  J. — It  appears  to  me  that  that  is  the  solution  of  the 
question,  namely,  that  the  residue  does  amount  to  nothing. 
Mauky  J. — If  the  plaintiff  be  entitled  to  judgment  on  that 
issue  non  obstante  veredicto,  the  defendant  has  no  cause  of 
complaint.] 

Martin  (J.  Henderson  with  him),  contr&,  was  not  called 
upon. 
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_l6fi^  Patteson,  J. — The  proceedings  in  this  case  are  rather 
singular.  The  declaration  sets  out  a  specific  contract,  and 
states  a  breach,  in  language  which  may  apply  to  either  of 
two  states  of  things.  The  alleged  contract  is,  that  the 
plaintiff  agreed  to  sell,  and  the  defendant  to  buy,  one- 
third  interest  in  a  cargo  of  tea,  on  or  after  the  arrival  of 
the  vessel  at  Belfast.  The  breach  is,  that  the  defendant, 
before  the  arrival  of  the  vessel  with  the  cargo  at  Belfast, 
wholly  discharged  the  plaintiff  from  delivering  the  cargo 
at  that  place,  and  then,  and  thenceforth  continually  after- 
wards, wholly  refused  to  perform  the  agreement.  That 
allegation  would  cover  the  refusal  to  perform  the  agree- 
ment at  the  time  the  discharge  was  given,  before  the  ar- 
rival of  the  vessel  at  Belfast,  and  also  any  subsequent  re- 
fusal, if  there  were  any.  If  the  cause  of  action  were  to 
depend  upon  a  refusal  to  receive  the  cargo  after  the  vessel 
had  arrived,  then,  on  the  supposition  that  there  had  been 
no  discharge,  the  averment  of  readiness  and  willingness, 
which  is  contained  in  the  declaration,  might  have  been 
material  But,  on  the  other  hand,  if  there  was  a  discharge, 
the  averment  of  readiness  and  willingness  would  not  be 
material.  The  first  plea  denies  the  contract  alleged.  The 
third  plea  denies  altogether  any  discharge  or  any  refusal 
to  receive  the  cargo,  and  manifestly  applies  to  the  whole 
declaration.  As  to  the  fourth  plea,  the  learned  counsel 
contends,  and  perhaps  rightly,  that  it  is  confined  to  that 
which  took  place  before  the  arrival  of  the  vessel  at  Belfast, 
namely,  to  a  discharge  at  that  time,  and  the  refusal  to 
complete  the  agreement  The  fifth  plea  is  as  to  the  resi- 
due of  the  breach,  and  is  a  mere  traverse  of  the  plaintiff's 
readiness  and  willingness  to  deliver  the  cargo.  Now,  if 
the  fifth  plea  is  to  be  construed  with  reference  only  to  the 
fourth  plea,  and  the  contention  is  right  with  respect  to  the 
meaning  of  that  fourth  plea^  (which  I  do  not  say  it  is  not,) 
then  there  would  remain  a  residue  to  be  answered,  because 
the  breach  being,  that,  before  the  arrival  of  the  vessel  at 
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Belfast,  the  defendant  discharged  the  plaintiff  from  deli-  I860, 
veiing  the  cargo,  and  then  and  thenceforth  continually  re* 
fiised  to  perform  the  agreement;  and  the  fourth  plea  being 
pleaded  only  to  the  refusal  to  perform  the  agreement  before 
the  aniyal  at  Belfast,  the  refusal  to  perform  the  agreement 
after  the  arriyal  there  would  be  left  wholly  imanswered. 
Thus  the  contention  is,  that  the  fifth  plea,  by  the  word 
"residue,''  means  the  reftisal,  if  any,  after  the  arriyal  at 
Belfi»t  The  issue  on  that  fifth  plea  might  haye  been  ma- 
terial, proyided  the  fourth  plea  had  been  found  for  the  de- 
fendant as  to  the  retraction ;  and  in  that  case  it  might  haye 
entitled  the  defendant  to  the  judgment  of  the  Court  upon  the 
whole  record.  But  the  issue  on  the  fourth  plea  being  found 
against  the  defendant,  that  is  to  say ,  that  he  did  not  retract  his 
discharge,  and  the  issue  on  the  third  plea  being  also  found 
against  him,  namely,  affirmatiyely  that  he  did  discharge  the 
plaintiff  firom  deliyering  the  cargo,  the  issue  upon  the  fifth 
plea,  at  aU  eyents,  becomes  immaterial,  inasmuch  as  there 
was  no  necessity  for  any  readiness  and  willingness  to  be 
ayerred,  if  there  was  really  and  truly  a  discharge,  which  the 
jury  haye  found  there  was.  The  real  and  true  substance  of 
what  is  contended  appears  to  me  to  be  neither  more  nor  less 
than  this:  that  whereas  the  judgment  is  entered  for  the  de- 
fendant on  the  fifth  issue,  (the  yerdict  being  for  him  upon 
that  issue,)  and  that  the  plaintiff,  as  to  so  much,  shall  be 
in  mercy,  such  entry  is  not  a  proper  entry,  but  that  the 
judgment  ought  to  be  entered  for  the  plaintiff  non  obstante 
yeredicto  on  that  issue.  In  that  yiew  of  the  case,  I  do 
not  conceiye  that  the  defendant  can  be  entitled  to  reyerse 
this  judgment,  because  it  is  entered  for  him  on  that  part, 
whereas  it  ought  to  haye  been  entered  for  the  plaintiff;  un- 
less, indeed,  Mr.  MeUish  is  right  in  his  contention,  that,  the 
assessment  of  damages  being  made  on  the  breach,  excluding 
the  part  of  it  coyered  by  the  fifth  plea,  there  is  nothing 
left  in  the  declaration  sufficient  to  sustain  the  assessment 
of  damage&    That,  however,  I  take  it,  is  not  the  case,  be- 

VOL.  y.  L  BXOH. 
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1860.  cause  really  the  issue  is  immaterial  with  respect  to  the  as- 
aessment  of  damages.  There  could  be  no  assessment  on  it. 
The  declaration  would  be  good  enough  without  any  aTer- 
ment  of  readiness  and  willingness,  supposing  there  were 
only  an  averment  of  discharge,  and  that  averment  were 
traversed  and  found  for  the  plaintiff.  The  assessment  of 
damages  would  be  on  the  nonperformance  of  the  contract, 
and  not  upon  the  question,  whether  the  plaintiff  was  rea- 
dy and  willing  or  not  ThiB  view  of  the  case  proceeds  on 
the  assumption  that  the ''  residue ''  means  the  residue  after 
the  fourth  plea.  Whether  that  be  the  proper  construction 
or  not,  it  is  not  now  necessary  to  decide,  I  do  not  say  it 
is  not.  On  the  other  view  of  the  case,  that  the  '^  residue  " 
is  to  be  construed  as  having  reference  to  both  the  third 
and  fourth  pleas,  the  fifth  plea  is  quite  idle  and  immate- 
rial, because  there  is  no  residue  left,  and  the  plea  is  an  an- 
swer to  nothing.  It  is  just  as  much  irrelevant  as  if  it  had 
traversed  something  not  contained  by  averment  or  implicar 
tion  in  the  declaration.  In  such  a  case  the  plaintiff  would 
be  entitled  to  judgment.  On  either  construction,  we  all 
agree  that  the  judgment  of  the  Court  below  is  right,  and 
ought  to  be  affirmed. 

Judgment  affirmed. 


T 
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1850. 

ASHPITBL  V'  SbBOOMB}?.  /V&,  7. 

HIS  was  a  bill  of  exceptions  to  the  ruling  of  CresaweUf  In  Jvij,  1845, 
J.,  on  the  trial  of  the  cause  at  the  Devonshire  Spring  As-  pany  ^pro- 
sizes,  1847.    The  action  was  brought  by  the  defendant  in  J^^^aT*" 
error,  the  allottee  of  shares  in  a  projected  Railway  Com-  proipectui  it- 

r    J  ^  sued,  headed 

pany,  to  recover  2622.  10«.,  being  the  amount  of  his  de-  —"Capital, 
posits,  the  scheme  having  proved  abortive.    The  declara-  100,000  ihana 
tion  was  in  assumpsit  for  money  had  and  received,  and  c^^Se^A  rf 
the  defendant  pleaded  non  assumpsit,  upon  which  issue  October,  184^ 

•   .       .  the  plaintiff  ap- 

was  joined.  pUed  for  200 

The  material  facts  stated  in  the  bill  of  exceptions  to  ^^i^jjf*' 
have  been  proved  on  the  part  of  the  plaintiflP,  were  as  fol-  "^^  "  ^  "P" 

^  ^  ^  9  to  accept  the 

lows: — ^In  July,  1845,  a  Joint-stock  Company,  called  "  The  wme  or  any 
Metropolitan  Railways  Junction  Company,''  was  provision*  rabjwt  to  the 
aUy  registered,  pursuant  to  the  7  &  8  Vict  c.  110;  and,  in  ^^^^^^ 

agreement;  and 
I  fiiitber  agree  to  execute  the  same  and  any  other  agreement  or  deeds,  and  to  pay  the  deposit  when 
nqufed."  On  the  11th  of  October  a  letter  of  alktaient  of  100  shares  was  sent  to  the  plaintiff,  con- 
taininff  notice  to  pav  the  deposit  on  or  before  the  20th  of  October,  and  adding — "  I  beg  also  to  inform 
yon,  that  scrip  for  the  shares  win  be  delivered  to  you  in  exchange  for  this  letter  and  receipt,  upon  your 
executing  the  paiiiamentary  contzact  and  subscribers'  agreement  which  lies  here  for  signature  until 
forther  notice,  and  afterwards  at  such  other  places  as  will  be  her«ifter  notified."  The  plaintiff,  who 
zeiidad  at  Exeter,  paid  the  deposit  on  the  20th  of  Oetober,  and  on  the  3rd  of  Deocmber  the  subscrib- 
ers' agreement  was  sent  to  Bxeter,  and  the  plaintiff  had  an  opportunity  of  executing  i^  but  did  not. 
It  did  netVippear,  howerer,  that  he  was  called  upon  to  execute  it,  nor  that  any  notice  was  given  to  him 
that  the  deed  was  at  Exeter.  The  subscribers'  agreement  which  bore  date  the  1 5th  of  October,  author- 
ised the  directors  to  take  such  measures  and  incur  such  preliminary  expenses  as  they  might  think 
adhriiabK  to  incrsaie  or  diminish  the  capital  ef  the  Company,  to  extend  the  aailway,  or,  if  they  should 
think  fit,  to  abandon  the  undertaking.  It  also  specially  authorised  them  to  apply  the  deposits  in  pay- 
ment  of  the  expenses,  and  the  deposits  were  so  applied;  but  the  undertaking  was  abandoned  in  con- 
sequence of  the  allottees  not  furnishing  sufficient  funds  to  carry  it  on,  and  without  any  fraud  or  mis- 
sonduct  on  the  part  of  the  managing  committee.  On  the  winding  up  of  the  concern,  a  committee  of 
in^qiiy  bad  been  i^j^ointed*  and  the  defendant,  one  of  the  managing  conuoittee,  banded  to  them  the 
ninute-book,  contammg  an  entry  made  by  the  secretary  of  the  Company  in  the  course  of  his  duty,  of 
a  certain  resehitioB  proposed  by  the  defendant  at  a  meeting  of  the  oommittee  of  management.  In  an  ac- 
tion by  the  plaintiff  to  recoTerback  his  depocitas  upon  a  fulwrt  of  consideration,  the  learned  Judge  ruled 
that  this  resolution  was  oTidence  against  the  defendant  and  he  told  the  Jury  that,  if  they  thought  that 
the  project  had  been  abandoned  as  abortire  at  the  time  the  action  was  commenced,  they  should  find 
for  the  plftintiff,  On  a  bill  of  exceptions  to  this  ruling, — ffdd,  first,  that  the  learned  Judge  was  light 
in  admitting  the  resolutioa  in  evidence. 

Secondly,  that  the  direction  of  the  learned  Judge  was  correct,  since  the  plaintiff's  daim  was  founded 
SB  the  fiuloM  of  the  project,  amd  his  want  of  consent  or  acqnSeseence  in  the  application  of  the  money, 
and  thece  was  no  evidence  of  consent  or  acquiescence  besides  the  letters  and  the  subscribers'  agreement; 
and,  the  latter  document  not  being  in  existence  at  the  time  ef  the  plaintiff's  application  for  shares,  ha 
was,  by  his  Utter  of  the  6th  of  October,  subjected  only  to  the  terms  of  such  an  agreement  as  the  di- 
rectors might  properly  can  on  him  to  execute,  and  that  the  agreement  in  question  was  not  of  that  de- 
smption,  inasmuch  as  it  porpMted  to  give  the  directors  laiger  powers  than  the  7  &  8  Yict  c.  110, 
a.  23,  authorised  them  to  assume;  and  also  purported  to  enable  them  to  expend  the  deposits  in  the 
cxerdse  of  anch  excewiTe  powem. 

l2 
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1850.^  the  following  month,  a  prospectus  was  published  and  duly 
AsBPiTSL  registered,  headed :  '^  Capital,  2,500,0002.,  in  100,000  shares 
Sbboombi.  ^f  26Z.  each.  Deposit,  2Z.  12^.  6d,  per  share."  The  pros- 
pectus stated,  amongst  other  things,  that  the  object  of  the 
line  of  railway  was  to  connect  the  various  railways  lead- 
ing to  the  metropolis,  so  that  traffic  might  be  transferred 
firom  one  such  line  to  the  other,  without  passing  through 
London,  and  to  connect  the  counties  of  Essex,  Hertford, 
Middlesex,  Buckingham,  Surrey,  and  Kent 

A  provisional  committee  of  the  Company  was  appointed, 
published,  and  registered,  consisting  of  eighty  persons,  of 
which  the  defendant,  with  his  assent,  was  one.  A  meet- 
ing of  the  provisional  committee  was  held  on  the  22nd  of 
September,  1845,  at  which  the  defendant  was  present  It 
was  resolved,  that  fourteen  gentlemen,  then  named,  be  ap- 
pointed managing  directors  of  the  Company,  with  power 
to  add  to  their  number.  The  defendant  was,  with  his  as- 
sent, appointed  one  of  the  fourteen ;  and  these  managing 
directors  were  sometimes  called  the  directors,  sometimes 
the  managing  committee,  and  sometimes  the  committee 
of  management.  Before  the  2nd  of  October,  1845,  the 
managing  directors  reduced  the  capital  of  the  Company 
from  2,500,000!.  to  2,000,000!.,  alleging  that  the  estimate  of 
capital  was  larger  than  was  necessary  for  the  completion  of 
the  line;  and  they  thereupon  published  a  notice  thereof  in 
the  newspapers  of  the  2nd  of  October,  1845. 

On  the  10th  of  October,  1845,  the  defendant  and  others, 
as  promoters,  signed  a  consent  to  be  the  acting  provisional 
committee  of  the  Company,  and  to  take  shares  in  the  un- 
dertaking. 

On  the  21st  of  October,  1845,  a  list  of  the  acting  pro- 
visional committee  of  the  said  railway  was  duly  registered 
by  the  solicitor  of  the  Company,  including  the  name  of  the 
defendant.  The  following  letter  of  allotment  was  issued 
by  the  committee  of  management  to  the  plaintiff,  on  the 
day  on  which  it  bears  date,  and  the  following  bankers' 
receipt  was  given  to  the  plaintiff,  by  the  authority  of  such 
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committee,  on  the  day  on  which  it  bears  date,  upon  pay-        1850. 
ment  by  the  plaintiff  of  the  money  in  such  receipt  men-      ABHPit» 
tioned: —  .     *• 

"No,  Sharea 

"  Metropolitan  Railways  Junction  Company. 
"  (Provisionally  registered,  pursuant  to  7  &  8  Vict  c.  110.) 

"  11,  Clement's  Lane,  London, 
"11th  October,  1845. 
"  Sir, — ^The  Committee  of  Management  having  allotted  to 
you  100  shares  of  251.  each  in  this  undertaking,  I  am  in- 
structed to  request  that  you  will  pay  the  deposit  thereon 
of  27.  128.  6d.  per  share,  (amounting  to  2622.  10«.,)  to  one 
of  the  undermentioned  bankers,  who  will  sign  the  receipt 
at  the  foot  thereof,  on  or  before  Monday,  the  20th  of  Octo- 
ber instant,  or  the  directors  will  be  empowered  to  cancel 
the  allotment.  I  beg  also  to  inform  you,  that  scrip  for 
the  shares  will  be  delivered  to  you  in  exchange  for  this 
letter  and  receipt,  upon  your  executing  the  Parliamentary 
contra,ct  and  subscribers'  agreement,  which  lies  here  for 
signature  until  further  notice,  and  afterwards  at  such 
other  places  as  will  be  hereafter  notified. 

"  By  order  of  the  Board, 

"John  Chbbse,  Secretary. 
"To  J.  C.  Sercombe,  Exeter." 

[Then  followed  a  list  of  bankers.] 

Bankers'  Receipt. 
"  No.  104a  October  20,  1846. 

"  Received  on  account  of  the  Committee  of  Management 
of  the  Metropolitan  Railways  Junction  Railway  Company, 
the  sum  of  Two  hundred  and  sixty-two  pounds,Tenshilling& 

" je262  :  10  :  0  "For  CimaiE  &  Co. 

"  W.  HOWABTH, 

"  This  receipt  and  letter  are  to  be  exchanged  for  scrip 
certificates,  at  the  office  of  the  Company." 
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1850.  ^  At  a  meeting  of  shareholdeni,  held  on  the  5th  of  Janu-* 
ai7,  1846,  pursnant  to  adrertiaement,  a  committee  of  fire 
shareholders,  with  the  addition  of  an  accountant,  was  ap* 
pointed  to  investigate  the  accounts  of  the  Company.  Such 
committee  met  from  time  to  time  at  the  Company's  offices, 
No.  11>  Clement's  Lane,  and  there  examined  the  books, 
cheques,  and  other  documents  of  the  Company,  which  were 
laid  before  them  by  the  secretary  of  the  Company  by  order 
of  the  chairman  of  the  Company  (who  was  also  chairman 
of  the  committee  of  management)-  The  said  chairman, 
and  other  members  of  the  committee  of  management,  and, 
among  others,  the  defendant,  attended  there  from  time  to 
time  while  some  of  the  documents  were  being  examined, 
and,  while  such  books  were  lying  on  the  desk  for  the  ex- 
amination of  the  committee  of  shareholders.  And  there- 
upon and  after  giving  the  evidence  aforesaid,  the  counsel 
for  the  plaintiff  tendered  and  offered  to  read  in  evidence, 
and  (after  the  exception  of  the  counsel  for  the  defendant  to 
the  admissibility  of  the  said  evidence  hereinafter  men- 
tioned) did  give  in  evidence,  a  certain  resolution  in  one  of 
the  books  of  the  Company;  namely,  a  minute-book  kept 
and  written  by  the  secretary  of  the  Company,  in  the  course 
of  his  duty,  and  purporting  to  be  a  resolution  made  at  a 
meeting  of  the  committee  of  management,  and  purporting 
to  have  been  proposed  by  the  defendant,  which  said  reso- 
lution was  as  follows  :— 

"  22nd  September,  a.d.  1846. 
*'  It  was  proposed  by  William  Hurst  Ashpitel,  Esq.,  and 
seconded  by  John  Benson,  Esq. — '  That  the  solicitors  and 
promoters  of  the  Company  will  not  in  any  way  seek  for 
payment  of  their  expenses  from  the  provisional  committee, 
but  will  only  look  to  the  deposits;  and  the  solicitors,  being 
present,  assented  thereto.'  Carried  unanimously." 

That,  after  the  examination  of  the  accounte  of  the  Com- 
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pahj  by  the  committee  of  shareholders,  a  meeting  took  IBfiO; 
place  between  them  (as  such  committee)  and  the  commilr' 
tee  of  management,  at  which  the  defendant  acted  as  chair-' 
man  of  the  committee  of  management,  and  at  which  the 
accounts  of  the  Company  were  discussed.  The  plaintiff 
further  gave  in  evidence,  that  65,900  shares  in  the  Com- 
panj,  and  no  more,  were  allotted  to  yarious  persons,  upon 
letters  of  allotment  similar  to  that  issued  to  the  plaintiff; 
and  that  the  sum  of  between  16,0002.  and  17,0002.,  and  no 
more,  was  paid  by  such  allottees,  including  the  plaintiff, 
upon  the  shares  so  allotted;  and  that  such  sum  would  not 
have  enabled  the  Company  to  go  before  Parliament  ac- 
cording to  the  Standing  Orders,  but  that  a  deposit  to  the 
amount  of  150,0002.  was  required  for  that  purpose;  and  it 
was  further  proved,  that  a  sum  of  16,3252.,  or  thereabouts^ 
had  been  expended  by  the  committee  of  management  in 
expenses  incidental  to  the  line,  and  in  advertisements,  and 
surveying;  that  is  to  say,  60002w  had  been  so  spent,  and  a: 
debt  of  above  10,0002.  incurred  for  similar  purposes.  The 
counsel  for  the  plaintiff  also  gave  in  evidence  divers  mat- 
ters and  things,  in  order  to  prove  that  the  said  undertak- 
ing could  jiot,  by  reason  of  the  want  of  sufficient  monies, 
and  by  the  failure  of  the  majority  of  the  allottees  to  pay 
up  their  deposit,  be  carried  out,  and  that  the  same  had 
thereupon,  and  before  the  commencement  of  this  suit,  been 
abandoned  as  abortiva 

The  evidence  on  the  part  of  the  defendant  was  as  fol* 
lows: — ^The  survey  of  the  line  by  the  engineer  of  the  Com- 
pany was  commenced  in  August,  1845,  and  about  122 
miles  of  the  line  were  surveyed,  and  plans  and  sections  for 
the  same  were  prepared  and  deposited,  pursuant  to  the 
Standing  Orders  of  Parliament,  and  great  expenses  were 
thereby  incurred.  The  notices  of  an  intended  application 
to  Parliament  in  the  session  of  the  year  1846,  for  a  bill  to 
carry  out  the  undertaking,  were  given  to  the  landowners 
along  the  line,  and  otherwise,  pursuant  to  the  Standing 
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IzmflB  *s£  Fvliament,  and  great  expenses  were  thereby 
JBBBed;  and,  at  a  meeting  of  the  shareholders  of  the  Com- 
3HBT.  on  the  19th  of  December,  1845,  such  meeting  resoly- 
a  further  sum  of  5002.  should  be  expended  in  the 
of  notices  on  the  landowners. 
On  the  6th  of  October,  1845,  the  plaintiff  wrote  and 
to  the  proyisional  committee  of  the  Company  a  letter 
of  application  for  shares,  of  which  the  following  is  a 
copy:— 

''  To  the  Provisional  Committee  of  the  Metropolitan  Bail- 
ways  Junction  Company. 

'*  11,  Clement's  Lane,  Lombard-street. 
^*  Gentlemen, — I  request  you  to  allot  me  200  shares  in 
the  undertaking,  and  I  agree  to  accept  the  same,  or  any 
portion  thereof,  subject  to  the  provisions  of  the  subscribers' 
agreement;  and  I  further  agree  to  execute  the  same,  and 
any  other  agreement  or  deeds,  and  to  pay  the  deposit  when 
required. 

"  Name — J.  C.  Seboombb. 

'^  Residence — ^Exeter. 

"  Description — ^Merchant. 

"  Dofe— 6th  October,  1846. 

"  Reference — J.  Addbs,  Esq." 

The  Parliamentary  contract  and  subscribers'  agreement 
were  prepared  by  the  Company,  and  are  dated  the  15  th  of 
October,  1 845,  and  were  then  ready  for  the  execution  of 
the  allottees,  and  on  the  3rd  of  December,  1845,  such  deeds 
were  sent  to  Exeter,  where  the  plaintiff  then  resided,  for 
execution  by  the  allottees  there.  The  plaintiff  had  an  op- 
portunity of  executing  the  deeds,  but  did  not  execute  them. 
Several  of  the  allottees  did  execute  the  deeds,  and  to  such 
of  the  allottees  scrip  for  their  shares  was  delivered,  upon 
their  execution  thereof 

The  subscribers'  agreement,  which  was  made  between 
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the  several  persons  whose  names  were  subscribed  and  seals        i860, 
affixed  in  the  schedule  thereto,  of  the  first  part,  and  certain     ^ramu 
trustees  of  the  second  part,  after  reciting  the  objects  of  the  ^^ 

Company,  appointed  certain  persons,  (amongst  whom  was 
the  defendant,)  as  the  managing  committee  or  directors  of 
the  undertaking,  and,  amongst  other  provisions,  it  declared, 
"  that,  for  the  purposes  of  the  undertaking,  a  capital  not 
exceeding  2,000,000{.  in  the  first  instance  should  be  raised 
and  subscribed  in  shares  of  25L  each;  but  that  the  com- 
mittee of  management,  or  directors  for  the  time  being, 
should  have  power  of  their  own  authority  to  increase  such 
capital,  in  case  the  amount  of  the  engineer's  estimate 
(which  was  not  yet  completed)  for  the  main  line  of  the 
railway  should  exceed  that  amount,  and  to  raise  the  re- 
quisite additional  capital  by  shares  to  be  allotted  to  such 
persons,  or  otherwise,  in  such  manner  as  the  committee 
should  think  fit;  and  also  from  time  to  time,  if  they  should 
think  proper,  so  to  increase  or  diminish  the  capital  for  the 
time  being,  provided  that  in  such  last  case  such  increase  or 
diminution  of  capital  should  previously  be  assented  to  by 
a  majority,  in  the  proportion  of  three  to  two  at  least,  of 
the  subscribers,^'  &c.  '^  That,  in  case  any  subscriber  should 
n^lect  or  refuse  to  pay  any  money  which  he  should  be  re- 
quired to  pay,  for  the  space  of  one  calendar  month,  it  shotdd 
be  lawful  for  the  committee  or  directors  to  pass  a  resolu- 
tion declaring  the  shares  of  the  defaulting  party  forfeit- 
ed," &c.  "  That  the  committee  shall  have  full  power  to 
take  such  measures  as  they  may  deem  expedient  to  carry 
the  undertaking  into  effect,  and,  for  that  purpose,  to  cause 
such  surveys  and  estimates  to  be  made  as  they  may  think 
advisable,  and  for  aU  or  any  of  the  purposes  aforesaid, 
and  for  examining  or  testing  the  correctness  of  the  plans, 
estimates,  and  calculations  of  the  promoters  of  any  com- 
peting or  other  lines  of  railway,  or  of  any  party  opposing 
the  undertaking,"  &c.  '^  With  full  power  also,  if  the  com- 
mittee or  directors  shall  think  fit,  to  extend  the  said  rail- 
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1850;  way  to  any  distances  whatsoever  beyond  the  proposed  ter* 
mini,  or  either  of  them,  in  such  manner  as  the  committee 
or  directors  shall  think  fit,  or  to  abandon  or  defer  the  said 
undertaking,  or  any  part  thereof,"  &c.  **  And  also,  to 
make  application  to  Parliament  in  the  ensuing  session  for 
an  Act  or  Acts  for  all  or  any  of  the  purposes  aforesaid,  &c.; 
and  to  take  such'  proceedings  in  Parliament,  or  elsewhere, 
as  they  may  deem  expedient,  for  the  purpose  of  opposing 
or  altering  the  provision  of  any  bill  or  bills  that  may  be 
solicited  for  the  establishment  of  any  railway  or  other 
work  or  undertaking  which  may,  in  their  judgment,  inter- 
fere with,  or  tend  to  defeat  or  impede  the  accomplishment 
or  success,  or  to  afiect  its  interest,'"  &c.  ^^  That  the  com- 
mittee or  directors  shall  have  full  power,  out  of  the  money 
which  shall  come  to  their  hands,  or  to  be  placed  to  their 
credit  by  way  of  deposit,  or  payment  of  calls,  or  otherwise 
in  relation  to  the  undertaking,  to  make  such  deposit  or  in- 
vestment as  are  or  may  be  required  by  the  Standing  Or- 
ders of  both  or  either  of  the  Houses  of  Parliament;  and  also 
to  pay  or  allow  to  each  director  or  member  of  the  manage 
ing  committee  a  fair  and  reasonable  sum  for  his  trouble 
and  loss  of  time,  as  well  in  respect  of  his  office  or  capacity 
of  member  of  the  managing  committee  or  director  as  in 
that  of  sub-committee  man,  as  the  managing  committee  or 
directors  shall  think  right;  and  also  to  pay  and  allow  all 
such  fees,  salaries,  and  recompense  to  bankers,  counsel,  so- 
licitors, secretaries,  engineers,  brokers,  clerks,  servants, 
and  other  persons  who  may  be  employed  by  them,  or  may 
have  been  already  employed  in  relation  to  the  undertak- 
ing, as  they  shall  think  right ;  and  generally  to  apply  such 
monies  in  and  towards  the  fulfilment  and  enforcement  of 
any  bargains,  engagements,  contracts,  arrangements,  reso- 
lutions, or  agreements  into  which  they  may  have  entered, 
or  into  which  they  are  hereby  empowered  to  and  shall  or 
may  enter,  for  the  purposes  aforesaid,  and  towards  the  costs 
of  any  works  or  proceedings  connected  therewith,  and  in. 
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and  towards  the  soliciting,  supporting,  or  opposing  such  bill  16d0. 
or  bills  in  Parliament,  as  hereinbefore  mentioned,  and  in  ob-  Arapindb 
taining  the  necessary  Act  or  Acts  for  carrying  out  the  un- 
dertaking, and  generally  in  paying  and  satisfying  all  other 
costs,  charges,  expenses,  and  liabilities,  which  they,  or 
^ther  of  them,  may  sustain  or  incur,  or  which  may  hare 
been  already  sustained  or  incurred  in  relation  to  the  said 
undertaking,  or  otherwise,  in  pursuance  of  or  under  and 
by  virtue  of  these  presents,  or  in  the  execution  or  enforce- 
ment of  the  agreements,  provisions,  and  stipulations  here- 
in contained,*'  &c. 

Upon  the  counsel  for  the  plaintiff  tendering  in  evidence 
the  resolution  of  the  22nd  of  September,  1845,  contained 
in  the  said  minute-book,  the  counsel  for  the  defendant  in« 
sisted  that  the  resolution  was  not  admissible  evidence 
against  the  defendant,  for  that  the  entries  of  a  living  per- 
son who  might  be  called  as  a  witness  were  not  admissible 
evidence  of  the  facts  and  occurrences  stated  in  such  en- 
tries. The  learned  Judge  overruled  the  objection,  and 
admitted  the  resolution  in  evidence,  and  in  summing  up 
directed  the  jury,  "  that  if  they  thought  that  the  said 
project  had  been  abandoned  as  abortive  at  the  time  the 
said  action  was  commenced,  they  should  find  a  verdict  for 
the  plaintiff/'  To  the  above  ruling  and  direction  of  the 
learned  Judge  the  counsel  for  the  defendant  tendered  a 
bill  of  exceptions,  and  a  verdict  was  found  for  the  plaintiff 
for  262/.  10s.,  upon  which  judgment  was  entered  up,  and  a 
writ  of  error  brought. 

The  errors  assigned  were  in  substance,  that  the  learned 
Judge  allowed  the  resolution  of  the  22nd  of  September, 
1845,  to  be  given  in  evidence,  whereas  it  was  not  good  and 
admissible  evidence.  Also,  that  the  direction  of  the  learn- 
ed Judge  was  wrong,  inasmuch  as  the  fact  that  the  pro- 
ject had  been  so  abandoned  at  the  time  the  action  was 
commenced  was  not  sufficient  to  entitle  the  plaintiff  to  the 
verdict. 
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1860.  The  case  was  argued  (a)  (June  16,  1849,)  by 

«.  Crowder  {Montague  Smith  with  him),  for  the  plam- 

tiff  in  error. — First,  the  resolution  of  the  22nd  of  Sep- 
tember, 1845,  was  not  admissible  in  evidence  against 
the  plaintiff  in  error.  All  that  was  shewn  was^  that 
the  book  in  which  the  resolution  in  question  was  en- 
tered was  a  minute-book  kept  by  the  secretary,  who  at- 
tended with  it  at  the  board  of  the  managing  committee, 
of  which  the  plaintiff  in  error  was  one.  It  did  not  appear 
that  he  ever  saw  the  resolution,  nor  was  there  any  evidence 
that  he  was  present  at  the  board  on  the  22nd  of  Septem- 
ber, 1845.  This  is  not  like  the  case  of  an  entry  made  by 
the  clerk  of  a  tradesman  in  the  ordinary  course  of  business ; 
nor  is  the  resolution  admissible  as  an  entry  made  by  a  de- 
ceased person,  but,  the  secretary  being  alive,  he  ought  to 
have  been  called. 

Secondly,  the  direction  of  the  learned  Judge  was  wrong. 
Upon  the  facts  of  this  case,  the  action  is  not  maintainable. 
[He  referred  to  the  7  &  8  Vict.  c.  110,  ss.  2,  3,  4,  and  23.] 
The  deposits  were  paid  upon  the  terms  of  the  letters  of  ap- 
plication and  allotment,  and  consequently  subject  to  the 
provisions  of  the  subscribers'  agreement,  which  empowers 
the  directors  to  expend  the  deposits  for  the  purpose  of  car- 
rying the  scheme  into  execution.  That  distinguishes  the 
present  case  from  Wcdstab  v.  Spottiswoode(b).  Besides,  the 
23rd  section  of  the  7  &  8  Vict.  c.  110,  authorises  the 
promoters  of  a  Company  provisionally  registered  to  allot 
shares  and  receive  deposits  by  way  of  earnest  thereon,  at  a 
rate  not  exceeding  102.  per  cent,  on  the  amount  of  every 
share,  and  in  the  case  (amongst  others)  of  Railway  Com- 
panies, such  further  sum  as  may  be  required  by  the  Stand- 
ing Orders  of  either  House  of  Parliament,  before  obtaining 

(a)  Before  Pattesany  J.,  Cole-      liams,  J. 
ridffey  J.,  Matde,  J.,  Cresswdt,  J.,  if)  15  M.  k  W.  501. 

Wightnuin^J.^  ErU^  J.,  and  WU- 
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an  Act  of  Parliament  The  case  of  Oarwood  y.  Ede(a)  no 
doubt  differs  from  this,  inasmuch  as  there  the  plaintiff  had 
executed  the  "  Parliamentary  contract/'  and  also  the  '^  sub- 
scribers' agreement;''  however,  in  Clementa  v.  ToddQ))  the 
plaintiff  had  never  in  fact  executed  either;  but  the  letter 
of  application  having  contained  the  usual  undertaking  to 
execute  those  documents  when  required,  it  was  held,  that 
the  plaintiff  had  paid  his  money  upon  the  same  terms  as 
if  he  had  executed  them.  In  Jones  v.  Harrison{c)  the 
letter  of  allotment  contained  this  term : — ''  The  directors 
assume  the  right  to  apply  the  amount  paid  for  deposits  in 
discharge  of  any  liabilities  incurred  by  them  under  the  ge- 
neral powers  vested  in  them  for  the  prosecution  of  the  un- 
dertaking;" and  it  was  held,  that  the  directors  had  author- 
ity to  lay  out  the  deposits  in  such  necessary  expenses  as 
had  been  incurred  by  them  in  the  prosecution  of  the  scheme, 
and,  all  the  deposits  having  been  so  expended,  that  the 
plaintiff  was  not  entitled  to  recover.  The  principle  of  that 
decision  must  govern  this,  the  only  difference  between  the 
two  cases  being,  that  there  the  terms  were  embodied  in  the 
letter  of  allotment,  here  another  document  is  referred  to  as 
containing  them.  But,  Airther,  it  is  submitted  that  Waistab 
V.  Spottmoaode  cannot  be  supported.  That  case  was  in  its 
circumstances  pecidiar;  for,  although  the  scheme  had  been 
provisionally  registered,  nothing  had  been  done  with  re* 
ference  to  a  subscribers'  agreement,  or  the  issuing  of  scrip. 
The  important  fact  upon  which  the  decision  proceeded  was, 
that  the  directors  had  determined  not  to  issue  any  scrip, 
and  it  was  assumed  that  the  doctrine  in  Nockels  v.  Cros- 
by (d)  applied  in  all  its  particulars.  Some  preliminary  ex- 
penses must,  however,  be  necessarily  incurred  by  the  pro- 
moters of  these  schemes;  and  can  it  be  said  that  they  en- 
gage to  guarantee  the  formation  of  the  Company,  or  to  be 


(a)  1  Exch.  264.  (c)  2  Exch.  52. 

(h)  Id.  268.  (cQ  3  B.  <Sr  C.  814. 
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1860.  nsponsible  for  the  expenses  if  it  fail,  though  without  any 
fault  on  their  part  ?  They  are  trustees  for  the  sharehold- 
ers, and  as  such  are  bound  to  use  their  best  endeayours  to 
carry  out  the  undertaking.  The  7&  8  Vict  a  110,  s.  23, 
evidently  means  that  the  promoters  shall  hare  power  to 
expend  the  amount  which  they  are  thereby  authorised  to 
receive  as  deposits,  in  such  acts  as  are  necessary  for  con* 
stituting  the  Company;  but  no  such  authority  would  be 
required  if  they  are  to  be  responsible  out  of  their  own 
funds.  In  addition,  the  Standing  Orders  of  Parliament  re- 
quire a  deposit  of  1 02.  per  cent  on  the  amount  of  capital 
subscribed,  which  must  be  at  least  three-fourths  of  the  es- 
timated expense.  This  is  not  like  the  case  where  a  parti- 
cular thing  alone  is  to  be  done,  and  no  relation  of  part- 
nership arises  until  that  thing  is  accomplished;  but  during 
all  the  time  intervening  between  the  payment  of  the  de- 
posits and  the  obtaining  the  Act  of  Parliament  there  is  a 
connection  between  the  parties  which  prevents  them  froni 
suing  one  another.  It  is  immaterial  whether  they  are 
promoters  or  subscribers:  they  are  associated  together  for 
a  common  purpose,  and  are  in  the  same  situation  as  if  they 
had  met  together  and  jointly  done  what  was  done:  Holmes 
T.  Hiffgin8(a).  In  LficcLS  v.  BeobchQi)^  the  plaintiff  had  en- 
tered into  an  express  contract  with  the  committee  before 
he  became  a  subscriber,  and  on  that  ground  it  was  held 
that  he  was  not  precluded  from  recovering.  [He  also  re* 
ferred  to  ReynM  v.  Lem8{c)y  Atieinwm  v.  Pocook(d)y  and 
Vane  v.  Cobbold(e).] 

Butt  (Oreenwood  with  him),  for  the  defendant  in  error. — 
First,  the  book  containing  the  resolution  was  admissible 
in  evidence,  on  the  principle  that,  ''in  some  cases  the 
possession  of  documents,  or  the  circumstance  that  a  party 

(a)  1  B.  4b  C.  74.  (d)  1  Exch.  796. 

^  (*)  1  M.  A  G.  417.  (e)  Id.  798. 

(c)  16  M.  A  W.  617. 
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has  access  to  them,  has  been  considered  as  a  ground  for  18S0. 
affecting  him  -with  the  admission  of  the  facts  stated  in 
them:"  Phillips  on  £yidence(a),  Alderaon  y.  Clay(b).  The 
book  in  question  was  a  minute-book  of  th^  committee  of 
management,  of  which  the  plaintiff  in  error  was  a  mem- 
ber, and  was  produced  by  him  as  such  to  the  committee 
of  shareholders,  and  examined  by  them  in  his  presence, 
together  with  other  documents  relating  to  the  undertaking. 
Secondly,  the  direction  of  the  learned  Judge  was  coiv 
red  As  the  proyisional  registration  continued  in  force 
for  one  year  only,  and  it  is  found  as  a  fact  that  the  un- 
dertaking was  abandoned  as  abortive,  imless  Nockells  ▼. 
Oratby(c)  and  WaUtab  v.  SpoUiawoode  (d)  are  bad  law, 
the  defendant  in  error  is  entitled  to  succeed.  It  is  said 
that  the  letter  of  allotment  must  be  read  as  subject  to  the 
provisions  of  the  subscribers'  agreement;  but  no  such  agree- 
ment was  in  existence  at  the  time  the  allotment  was  made; 
and  though  one  was  afterwards  drawn  up,  it  does  not  ap- 
pear that  the  defendant  in  error  was  aware  of  its  contents. 
But,  assuming  that  he  was  bound  to  execute  a  subscribem' 
agreement,  his  contract  was  a  contract  upon  the  terms  of 
the  prospectus,  and  he  would  only  be  bound  to  execute 
such  an  agreement  as  contained  the  powers  and  authori- 
ties conferred  on  the  promoters  of  the  Company  by  the 
23rd  section  of  the  7  &  8  Vict  c.  110.  This  deed  gives 
them  unlimited  power  either  to  increase  or  diminish  the 
capital  of  the  Company,  also  to  extend  the  railway  to  any 
distance,  and  to  apply  the  deposits  in  a  manner  wholly 
unauthorised  by  the  statute.  Such  a  deed  no  allottee 
could  have  been  compelled  to  execute.  The  terms,  ^^  sub- 
ject to  the  provisions  of  the  subscribers'  agreement,''  mean 
an  agreement  in  pursuance  of  the  statute.  Wcdstab  v. 
Spottiawoode  expressly  decided,  that  the  application  for 


(a)  Vol.  1,  p.  367,  9th  edit.  (c)  3  B.  A  C.  814. 

(*)  1  Stark,  406.  (d)  16  M.  t  W.  601. 
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1860.  shares,  and  the  allotment  and  payment  of  the  deposit,  do 
AflHFiuL  ^^^  make  the  allottees  and  promoters  in  any  respect  part- 
BuooMBB.  ^®^  ^^  *'^®  proposed  association.  Reynell  v.  Leuris^a)  and 
Wyld  y.  Hopkins  (a)  are  authorities  to  the  same  effect.  The 
7  &  8  Vict  c.  110,  does  not  alt^r  the  nature  of  the  con- 
tract between  the  promoters  and  the  subscribers,  but  the 
former  are  merely  placed  in  the  same  position,  after  the 
concern  is  provisionally  registered,  as  they  were  at  com- 
mon law.  The  deposit  of  each  subscriber  is  a  mere  earnest 
until  the  whole  is  subscribed  for,  and  if  the  promoters  of 
the  scheme  think  fit  to  proceed  before  that  time,  they  do 
so  at  their  own  risk.  Then  NocJcMs  v.  CrofbyQi)  is  an 
express  authority  in  favour  of  the  direction  of  the  learned 
Judge,  that,  upon  the  final  abandonment  of  the  scheme  as 
abortive,  the  plaintiff  below  was  entitled  to  recover  back 
his  money.  In  the  present  case,  the  question  was  left  to 
the  jury  in  the  same  way  as  in  Wontner  v.  Sh4iirp(c). 
There  the  deed  had  been  executed,  yet,  there  being  fraud, 
the  plaintiff  recovered.  In  Garwood  v.  Ede{d\  the  deed, 
which  gave  the  directors  power  to  dispose  of  the  deposits, 
had  been  executed  by  the  plaintiffs,  and  it  was  conceded 
that  no  frttud  could  be  imputed  to  the  directors,  and  that 
the  whole  of  the  deposits  had  been  expended.  In  Clements 
V.  Todd(e),  the  plaintiff  paid  his  money  on  the  same  terms 
as  the  person  who  signed  the  deed.  Atkinson  v.  Pocock(f)y 
Vane  v.  Cotb6ld{g\  Jones  v.  EarrisonQi),  and  WiUey  v. 
Parratt(%),  are  the  same  in  principle  as  Garwood  v.  JEde. 

Crowder  replied. — ^As  to  the  admissibility  of  the  reso- 
lution in  evidence,  he  cited  Bumside  v.  DayreU{k).  With 
respect  to  the  other  point,  he  aigued  that  the  plaintiff  be- 

(a)  15  M.  &  W.  617.  (/")  1  Bxch.  796. 

(h)  3  B.  A  C.  814.  (^)  Id.798. 

(c)  4  C.  B.  404.  (A)  2  Exch.  62. 

{d)  1  Exch.  264.  (t)  3  Exch.  211. 

(e)  Id.  268.  (k)  Id.  224. 
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low  ought  to  have  put  in  the  subscribers'  agreement,  and        1850. 
have  shewn  that  it  contained  terms  enabling  him  to  reco-     aiibpiul 
▼er  back  his  money  if  the  scheme  were  abandoned.    Also     „    *■ 
that  the  23rd  and  24th  sections  of  7  &  8  Vict  c.  110,  em- 
powered the  promoters  to  expend  the  deposits  for  the  pur- 
pose of  carrying  the  scheme  into  effect. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pattbsoh,  J. — ^This  was  an  action  for  money  had  and  re- 
ceived, brought  by  the  plaintiff,  an  allottee  of  shares  in  a  pro- 
posed Railway  Company,  which  had  been  abandoned  before 
the  commencement  of  the  action,  without  any  fraud  or  mis- 
conduct, against  the  defendant,  one  of  the  managing  com- 
mittee, to  recover  back  the  plaintiff's  deposit  The  plain- 
tiff applied  for  shares  on  the  6th  of  October,  1845,  by  let- 
ter, in  which  he  says,  *'  I  agree  to  accept  the  same,  or  any 
portion  thereof,  subject  to  the  provisions  of  the  subscribers' 
agreement;  and  I  further  agree  to  execute  the  same,  and 
any  other  agreement  or  deeds,  and  to  pay  the  deposit  when 
required."  On  the  11th  of  October,  a  letter  of  allotment 
was  sent  to  the  plaintiff,  containing  notice  to  pay  the  de- 
posit on  or  before  the  20th  of  October,  and  adding,  '^  I  beg  « 
also  to  inform  you,  that  scrip  for  the  shares  will  be  deli- 
vered to  you,  in  exchange  for  this  letter  and  receipt,  upon 
your  executing  the  parliamentary  contract  and  subscribers' 
agreement,  which  lies  here  (11,  Clement's  Lane,  London) 
for  signature  until  further  notice,  and  afterwards  at  such 
other  places  as  will  be  hereafter  notified."  The  plaintiff 
resided  at  Exeter.  He  paid  the  deposit  on  the  20th  of 
October,  as  required.  On  the  Srd  of  December,  the  sub- 
scribers' agreement  was  sent  to  Exeter,  and  the  plaintiff 
had  an  opportunity  of  executing  it,  but  did  not.  It  was 
not,  however,  proved  that  he  was  called  upon  to  execute, 

VOL.  V.  M  BXCH. 
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1860.  nor  that  any  notice  was  given  to  him  that  the  deed  was 
AsHPiTSL  ^^  Exeter.  The  subscribers'  agreement  authorises  the  di- 
rectors to  take  such  measures,  and  incur  such  preliminary 
expenses,  as  they  may  think  advisable;  also  to  extend  the 
railway,  or,  if  they  shall  think  fit,  to  abandon  the  under- 
taking; and  it  also  specially  authorises  them  to  apply  the 
deposits  in  payment  of  the  expenses;  and  the  deposits  have 
been  so  applied;  but  the  undertaking  was  abandoned,  in 
consequence  of  the  allottees  not  furnishing  sufficient  money 
to  carry  it  on. 

On  the  trial  of  the  cause,  a  biTl  of  exceptions  was  ten- 
dered to  the  learned  Judge,  by  the  learned  counsel  for  the 
defendant,  on  two  grounds.  The  first  ground  was,  that  he 
had  received  in  evidence  a  certain  resolution,  to  which  it 
was  urged  that  the  defendant  was  not  sufficiently  shewn 
to  be  a  party.  It  appeared  that,  on  the  winding  up  of  the 
concern,  a  committee  of  inquiry  had  been  appointed,  and 
the  defendant  had  handed  to  them  the  minute-book,  con- 
taining the  resolution  in  question,  as  part  of  the  proceed- 
ings of  the  directors.  We  think  this  an  abundant  recogni- 
tion by  the  defendant,  and  that  the  learned  Judge  was 
quite  right  in  admitting  the  evidence. 

The  other  ground  of  exception  was,  that  the  learned 
Judge  told  the  jury,  that,  if  they  thought  that  the  project 
had  been  abandoned  as  abortive  at  the  time  the  action 
was  commenced,  they  should  find  a  verdict  for  the  plain- 
tiff. There  seems  to  be  no  doubt  that  the  plaintiff,  having 
paid  his  money  for  shares  in  a  concern  which  never  came 
into  existence,  or  a  scheme  which  was  abandoned  before  it 
was  carried  into  execution,  has  paid  it  on  a  consideration 
which  has  failed,  and  may  recover  it  back  as  money  had 
and  received  to  his  use,  unless  he  can  be  shewn  to  have 
consented  to  or  acquiesced  in  the  appj^ation  of  the  mo- 
ney which  the  directors  have  made.  On  these  two  grounds, 
— the  failure  of  the  project,  and  the  want  of  consent  or  ac- 
quiescence,— the  plaintiff's  claim  is  founded.     They  are 
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both  of  them  questions  of  fact,  and  ought  both  to  be  de-        166O. 
termined  for  the  plaintiff,  to  enable  him  to  recover.  Ashpitbl 

We  think  it  clear  that  the  onus  probandi  on  the  first  „  ^• 
question  is  with  the  plaintiff,  on  the  second  with  the  de- 
fendant. That  it  is  so  with  respect  to  the  first  cannot  be 
questioned ;  and,  as  to  the  second,  there  seems  no  doubt 
that,  in  the  absence  of  all  evidence,  documentary  or  other, 
the  plaintiff  cannot  be  presumed  to  have  consented  to  the 
expenditure.  Each  of  these  questions,  being  one  of  fact,  is 
for  the  jury,  unless  the  evidence  on  either  of  them  should 
consist  of  written  documents  only,  in  which  case  it  must 
be  determined  by  the  Court. 

In  the  present  case  the  learned  Judge  left  the  first  ques- 
tion only  to  the  jury,  and  they  having  decided  it  in  the 
affirmative,  the  verdict  was  directed  for  the  plaintiff;  and 
the  ground  of  the  exception  is,  that  the  verdict  was  direct- 
ed to  depend  on  the  first  question  only,  to  the  exclusion  of 
the  second.  This  direction  is  wrong,  if  there  were  any 
evidence  for  the  jury  on  the  second  question,  or  if  it  were 
a  question  for  the  Judge,  and  he  ought  to  have  determined 
it  in  favour  of  the  defendant  The  case  was  treated,  in 
some  part  of  the  argument  for  the  defendant,  as  if  the 
learned  Judge  had  affirmed  as  a  general  proposition,  that 
in  all  cases  where  a  project  has  been  abandoned  as  abor- 
tive, the  deposit  may  be  recovered ;  but  that  is  not  the  right 
view  of  his  decision,  which  was  not  general,  but  only  that  in 
this  particular  case  there  was  no  other  question  for  the 
juiy,  and  no  question  for  the  Judge  which  he  ought  to 
have  decided  for  the  defendant,  and  which  would  entitle 
him  to  a  verdict 

It  is  necessary,  therefore,  to  inquire — First,  whether 
there  was  any  evidence  of  consent  or  acquiescence  in  the 
application  of  the  money  besides  the  written  documents, 
viz.  the  letters  of  application  and  allotment,  and  the  sub- 
scribers' agreement;  and,  secondly,  whether,  if  there  were 
no  such  evidence,  upon  the  true  construction  of  these  do*- 

m2 
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1660.        cuments,  the  directors  were  entitled  to  retain  the  whole 

AsHPiTSL      ^^  P*^  ^^  ^^®  plaintiff's  deposit     As  to  the  first  question, 

*•  there  does  not  appear  to  be  any  evidence  of  consent  or 

SXBOOICBB. 

acquiescence,  other  than  what  may  arise  out  of  the  letters 
and  subscribers'  agreement.  The  plaintiff  is  not  shewn  to 
have  known  of  the  expenditure  in  question,  or  of  the 
power  to  make  it,  which  the  subscribers'  agreement  pur- 
ports to  give  the  directors.  It  was,  indeed,  given  in  evi- 
dence that  the  deed  was  sent  to  Exeter,  where  the  plain- 
tiff resided,  and  that  he  had  an  opportunity  of  executing 
it;  but  we  do  not  think  that  his  knowledge  of  or  acqui- 
escence in  its  contents  can  be  inferred  from  these  circum- 
stances. The  learned  Judge,  therefore,  seems  to  us  to 
have  been  right  in  not  leaving  this  question  to  the  jury. 

The  remaining  question  is,  whether  the  Judge  ought, 
on  the  true  construction  of  the  letters  and  subscribers' 
agreement,  to  have  directed  a  verdict  for  the  defendant 
By  the  plaintiff's  letter  of  the  6th  of  October,  he  applies 
for  shares,  to  be  taken  subject  to  the  provisions  of  the 
subscribers'  agreement;  and  by  the  letter  of  the  secretary, 
of  the  11th  of  October,  this  proposal  is  accepted:  and  these 
two  letters  constitute  the  contract  on  which  the  plaintiff 
paid  his  money.  If  the  application  which  has  been  made 
of  that  money  is  according  to  the  terms  of  this  contract, 
the  plaintiff  cannot  recover  it,  and  the  direction  was  wrong. 
Now  the  terms  of  the  subscribers'  agreement  given  in  evi- 
dence, do  purport  to  authorise  the  expenditure  in  question ; 
and  if  that  agreement  were  such  a  subscribers'  agreement 
as  the  plaintiff  agreed  by  his  letter  of  application  to  be 
bound  by,  he  cannot  recover.  Did  he,  then,  agree  by  his 
letter  to  be  bound  by  this  subscribers'  agreement?  The 
letter  certainly  does  not  refer  to  this  agreement  in  particu- 
lar, nor  any  specified  agreement,  nor  indeed  does  the  agree- 
ment given  in  evidence  appear  to  have  existed  at  the  time 
of  the  application  for  shares,  the  6th  of  October.  StiU  less 
is  there  any  ground  for  saying  that  the  plaintiff  was  aware 
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of  its  contents.  The  secretary's  letter,  indeed,  of  the  11th  1850. 
of  October,  does  speak  of  a  subscribers'  agreement  as  then  ashmtm 
lying  for  signature  at  London;  but  there  is  no  evidence  .  ** 
that  in  fact  that  instrument  was  then  in  existence,  and 
when  it  is  produced,  it  appears  to  have  borne  date  the  15th 
of  October.  The  plaintiff  therefore  was  not,  by  his  letter 
of  the  6th  of  October,  subjected  to  the  terms  of  this  parti- 
cular deed,  or  of  any  specific  deed,  but  to  the  terms  of  any 
such  deed  as  the  directors  might  properly  call  on  him  to 
execute.  If  the  directors  prepared  such  a  deed,  and  gave 
him  the  opportunity  of  executing  it,  he  might  be  bound  by 
its  terms,  though  he  did  not  execute  it;  but  if  no  deed  at 
all,  or  no  deed  such  as  he  could  properly  be  called  upon 
to  subscribe,  were  prepared  by  the  directors,  the  condition 
in  the  letter  of  application,  that  the  shares  should  be  ac- 
cepted subject  to  the  provisions  of  the  subscribers'  agree- 
ment, became  inoperative;  and  in  that  event,  the  plaintiff 
would  not  be  bound  by  the  application  of  his  money,  for 
he  does  not  by  his  letter  agree  in  any  other  way  to  the  ex- 
penditure of  the  deposits,  than  as  such  an  agreement  is 
comprehended  in  an  agreement  to  be  bound  by  such  a 
subscribers'  agreement  as  he  may  properly  be  called  on  to 
subscribe,  if  it  should  contain  some  authority  to  apply  the 
money. 

The  question  therefore  is  reduced  to  this, — was  the  agree- 
ment dated  the  15th  of  October,  and  given  in  evidence, 
such  a  subscribers'  agreement  as  the  directors  could  pro- 
perly call  on  the  subscribers  to  execute — and  it  seems  clear 
that  it  was  not,  inasmuch  as  it  purports  to  give  the  direc- 
tors a  much  larger  power  than  the  Act  of  7  &  8  Vict.  c. 
110,  s.  23,  authorises  them  to  assume,  and  also  purports  to 
enable  them  to  expend  the  deposits  on  the  exercise  of  such 
excessive  power.  The  learned  Judge  therefore  rightly  de- 
cided that  the  written  documents  did  not  entitle  the  de- 
fendant to  a  verdict;  aad  as  there  was  no  evidence  for  the 
jury  of  consent  or  acquiescence  of  the  plaintiff  in  the  ex- 
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1850.  penditure  of  the  deposit^  the  learned  Jndge  was  right  in 
^jjp„jj]  directing  that,  in  this  case,  if  the  project  was  abandoned  as 
^    ^-  abortive,  the  plaintiff  was  entitled  to  a  return  of  his  depo- 

SjCJICOMBB.  .  mi         •      t 

Sit     The  judgment  should  therefore  be  affirmed. 

Judgment  affirmed. 


Feb,  7.  Db  Bbauvoir  V.  OWBN. 

A  defendant  in  J-N  this  case,  a  special  verdict  having  been  agreed  to  (a), 
S^tSdnJ  of  ^  ^^^  judgment  entered  up,  the  defendant  below  brought  a 
the  gooda  for      y^jii  of  error  thereon. 

arrears  of  an 

andoit  qfut-  The  declaration  was  in  replevin,  for  a  cart  distrained  in 

of  ate^^n^^  ^  certain  barn,  in  the  parish  of  West  Ilsley,  in  the  county 
^^^^J^'    ofBerkshira 

lord  of  a  certain 

manor  by  fealty  Avowry. — That,  at  the  said  time  when  &c.,  the  said  bam 

The  plaintiff  in  which  &c.,  was  parcel  of  a  certain  tenement  called  Hod- 

Lk)  non  temdt  ^^^^  F^-rni,  with  the  appurtenances,  situate  and  being  in  the 

The  laat  pay-  countv  of  Berks,  and  holden  of  the  manor  of  Stratfield  Mor- 

ment  was  made     ^         •'     ^      ^ 

on  the  25th  of  timer,  within  the  said  county,  by  fealty,  and  the  rent  of  9s. 

for  rent  due  on  yearly,  to  be  paid  at  the  Feast-day  of  St.  Michael  in  every 

her  1824.  ^T  J^^j  according  to  the  old  style  and  computation  of  time 

disteesswas  formerly  used  in  this  kingdom,  of  which  said  manor  the 

madeonthelSth  ''  . 

ofMay,i845:—  defendant,  before  and  at  the  time  when  &c.,  was  the 
intheEx(^^  owner,  and  thereof  lawfully  possessed;  and  because  the 
^J^^^*^^'  plaintiff  held  and  occupied  the  said  bam,  with  the  appur- 
jndgment  of       tenances,  in  which  &c.,  at  the  said  time  when  &c.,  and 

the  Court  of  Ex-  .  , 

chequer),  that,  bccausc  the  sum  of  21.  14&  of  the  rent  aforesaid,  for  six 
of  the*  2^"?*"  years  next  before  and  ending  at  the  Feast-day  of  St. 
^"S'i'  *^?l'i    Michael,  which  was  in  the  year  of  our  Lord  1844,  accord- 

IB.2, 3,  and34,    ,  '  ^  "^  ^        ^  ' 

the  rent  was  ing  to  the  said  old  style,  at  the  said  time  when  &c.,  was 
the  1^  of    ^  then  due,  in  arrear,  and  unpaid  to  the  defendant,  he  the 

twenty  years 

from  the  day  on 

which  the  last  payment  was  made;  and  that  the  limitation  need  not  be  pleaded  specially,  but  was 

available  under  the  plea  of  non  tenuit. 

(a)  See  Otcen  v.  De  Beauvoir,  16  M.  ^fe  W.  547. 
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defendant  well  avows  the  taking  of  the  said  cart,  goods,        18/K). 
and  chattels  in  the  said  barn  in  which  &c.,  so  being  a   dkBkavyoib 
parcel  of  the  aforesaid  tenement  called  Hodcott  Farm,        ^••^ 
with  the  appurtenances,  and  holden  of  the  said  manor  of 
Stratfield  Mortimer  as  aforesaid,  and  justly  &c.,  as  a  dis- 
tress for  the  aforesaid  rent  so  then  being  due,  in  arrear, 
and  unpaid  to  the  defendant,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided. — ^Verification 
and  prayer  of  judgment,  and  a  return  of  the  said  cart, 
goods,  and  chattels,  together  with  the  defendant's  damages, 
&c. 

Plea  in  bar. — First,  that  the  said  barn  in  which  &c., 
was  not  parcel  of  the  said  tenement  called  Hodcott  Farm, 
in  manner  and  form  as  in  the  avowry  alleged.  Secondly, 
that  the  said  bam  in  which  &c.,  was  not  holden  of  the 
said  manor,  in  manner  and  form  as  in  the  avowry  alleged. 
Thirdly,  that  the  defendant  was  not  the  owner  and  pos- 
sessed of  the  said  manor,  in  manner  and  form  as  in  the 
avowry  alleged.  Fourthly,  that  no  part  of  the  said  rent 
was  due  or  in  arrear,  in  manner  and  form  as  in  the  avowry 
alleged. — Issues  thereon. 

The  special  verdict  stated  the  following  facts: — ^That 
long  before  and  on  the  13th  of  May,  1845,  the  bam  in  the 
declaration  mentioned  was  parcel  of  a  certain  tenement 
called  Hodcott  Farm,  with  the  appurtenances,  situate  and 
being  in  the  county  of  Berkshire;  and  that  the  same  tene- 
ment was  before  and  on  the  11th  of  October,  1824,  holden 
of  the  manor  of  Stratfield  Mortimer  within  the  said  county, 
by  fealty  and  the  rent  of  9«.  yearly,  to  be  paid  at  the  Feast- 
day  of  St.  Michael  in  every  year,  according  to  the  old  style 
and  computation  of  time  formerly  used  in  this  kingdom. 
The  barn  in  the  declaration  mentioned  was  parcel  of  the 
same  tenement  during  all  the  time  last  aforesaid,  and 
holden  of  the  said  manor,  by  reason  of  being  such  parcel 
as  aforesaid,  during  all  the  time  last  aforesaid,  and  the 
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I860.  said  bam  continued  to  be  and  was  parcel  of  the  same 
Db  BsAVTon  tenement  and  holden  of  the  same  manor  as  aforesaid,  on 

OwBH.  ^^^  from  the  said  11th  of  October^  1824,  until  and  on  the 
13th  of  May,  1845,  and  thence  afterwards;  unless  by 
reason  of  no  rent  having  been  paid  subsequent  to  the  pay- 
ment of  32b  12^.  hereinafter  mentioned,  and  of  the  statute 
3  &  4  Will.  4,  c.  27,  the  said  bam  ceased  to  be  so  holden 
as  aforesaid.  On  the  15th  of  January,  1825,  the  sum  of 
32.  12^.  was  paid  by  Edward  TuU,  the  then  possessor  and 
occupier  of  the  said  tenement,  to  the  defendant,  as  and  for 
the  arrears  of  quit-rent  due  up  to  the  11th  of  October,  being 
the  Feast-day  of  St  Michael,  according  to  the  old  style  and 
computation  of  time  formerly  used  in  this  kingdom,  in 
the  year  of  our  Lord  1824,  in  respect  of  the  said  tenement, 
to  the  defendant  as  lord  of  the  said  manor.  The  defend- 
ant, before  and  at  the  time  last  aforesaid,  and  at  the  time 
of  the  making  of  the  distress,  was  the  lord  and  owner  and 
possessed  of  the  said  manor;  by  reason  of  which  payment, 
all  arrears  of  the  said  rent  due  in  respect  of  the  said  tene- 
ment up  to  the  said  11th  of  October,  1824,  were  fully  paid 
and  satisfied;  and  nothing  was  paid  in  respect  of  any  part 
of  the  said  rent  after  the  said  15th  of  January,  1825;  and 
on  the  13th  of  May,  1845,  the  defendant,  then  being  such 
owner  and  possessed  of  the  said  manor  as  aforesaid,  took 
the  said  carts,  goods,  and  chattels  in  the  declaration  men- 
tioned, in  the  said  bam,  as  a  distress  for  six  years'  arrear  of 
the  said  rent  alleged  to  have  accrued  due  to  him  on  and 
up  to  the  11th  of  October,  1844,  being  the  Feast-day  of 
St  Michael,  according  to  the  old  style  and  computation  of 
time  formerly  used  in  this  kingdom.  The  said  bam  in 
which  &c.,  was  parcel  of  the  said  tenement  called  Hod- 
cott  Farm,  in  manner  and  form  as  in  the  avowry  alleg- 
ed, and  the  defendant  was  the  owner,  and  possessed  of 
the  said  manor,  in  manner  and  form  as  in  the  avowry 
alleged. 
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Errors  having  been  assigned  thereon,  the  case  was  ar- 
guedy  February  6, 184*9  (a),  hj 

Cotoling,  for  the  plaintiff  in  error. — ^The  first  question  is, 
whether  the  period  of  twenty  years,  mentioned  in  the  3  & 
4  Will  4,  c.  27,  commenced  running  from  the  time  of  the 
kuipayment  of  rent,  viz.  the  15th  of  January,  1835,  or  from 
the  time  when  the  first  arrear  of  rent  accrued  due,  viz. 
on  the  11th  of  October^  1825.  That  depends  upon  the  con- 
struction of  the  2nd  and  3rd  sections  of  the  3  &  4  Will  4, 
c.  27(6).    That  Act  does  not  profess  to  repeal  any  former 


1860. 


]>i  Bbavtoib 

V. 
OWBH. 


(a)  Before  Patieaan,  J^  CfoU- 
ridge^  J.,  CoUmany  J.,  MauU,  J., 
Cn$9wdly  J.,  Eriey  J.,  Wightman^ 
J.,  and  WiRiamSy  J. 

(f)  The  following  sections  were 
referred  tor- 
Sect.  2.  <<  That,  after  the  Slst 
of  December,  1833,  no  person  shall 
make  an  entry  or  distress  or  bring 
an  action  to  recoyer  any  land  or 
rent  but  within  twenty  years  next 
after  the  time  at  which  the  right 
to  make  such  entry  or  distress  or 
to  bring  such  action  shall  have 
first  accrued  to  some  person 
through  whom  he  claims;  or  if 
such  right  shall  not  hare  accrued 
to  any  person  through  whom  he 
claims,  then  within  twenty  years 
next  after  the  time  at  which  the 
right  to  make  such  entry  or  dis- 
tress or  to  bring  such  action  shall 
have  first  accrued  to  the  person 
making  or  bringing  the  same." 

Sect.  3.  "  That,  in  the  construc- 
tion of  this  Act,  the  right  to 
make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or 
rent,  shall  be  deemed  to  have  first 
accrued  at  such  time  as  herein- 


after is  mentioned;  (that  is  to 
say),  when  the  person  claiming 
such  land  or  rent,  or  some  person 
through  whom  he  claims,  shall,  in 
respect  of  the  estate  or  interest 
claimed,  haye  been  in  possession 
or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent, 
and  shall  while  entitled  thereto 
haye  been  dispossessed,  or  have 
discontinued  such  possession  or 
receipt,  then  such  right  shall  be 
deemed  to  haye  first  accrued  at 
the  time  of  such  disposition  or 
discontinuance  of  possession,  or 
at  the  last  time  at  which  any  such 
profits  or  rent  were  or  was  so 
receiyed;  and  when  the  person 
claiming  such  land  or  rent  shall 
claim  the  estate  or  interest  of 
some  deceased  person  who  shall 
haye  continued  in  such  posses- 
sion or  receipt  in  respect  of  the 
same  estate  or  interest  until  the 
time  of  his  death,  and  shall  have 
been  the  last  person  entitled  to 
such  estate  or  interest  who  shall 
haye  been  in  such  possession  or 
receipt,  then  such  right  shall  be 
deemed  to  haye  first  accrued  at 
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18fi0.  ^      statute,  or  to  introduce  a  new  system,  but  only  modifies 
Db  Bkauyoiji  the  prior  law.    In  order,  therefore,  to  understand  its  pro- 

V. 
OWEH. 


the  time  of  such  death ;  and  when 
the  person  claiming  such  land  or 
rent  shall  claim  in  respect  of  an 
estate  or  interest  in  possession 
granted,  appointed,  or  otherwise 
assured  by  any  instrument  (other 
than  a  will)  to  him,  or  some  per- 
son through  whom  he  claims,  by  a 
person  being  in  respect  of  the 
same  estate  or  interest  in  the  pos- 
session or  receipt  of  the  profits  of 
the  land,  or  in  the  receipt  of  the 
rent,  and  no  person  entitled  un- 
der such  instrument  shall  have 
been  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time 
at  which  the  person  claiming  as 
aforesaid,  or  the  person  through 
whom  he  claims,  became  entitled 
to  such  possession  or  receipt  by 
virtue  of  such  instrument,"  &c. 
[The  rest  of  the  section  relates  to 
persons  entitled  in  reversion  or 
remainder.] 

Sect.  14. "  Provided  always,  that, 
when  any  acknowledgment  of  the 
title  of  the  person  entitled  to  any 
land  or  rent  shall  have  been  given 
to  him  or  his  agent  in  writing,  sign- 
ed by  the  person  in  possession  or  in 
receipt  of  the  profits  of  such  land, 
or  in  receipt  of  such  rent,  then 
such  possession  or  receipt  of  or  by 
the  person  by  whom  such  acknow- 
ledgment shall  have  been  given, 
shall  be  deemed,  according  to  the 
meaning  of  this  Act,  to  have  been 
the  possession  or  receipt  of  or  by 
the  person  to  whom  or  to  whose 
agent  such  acknowledgment  shall 


have  been  given  at  the  time  of 
giving  the  same,  and  the  right  of 
such  last-mentioned  person,  or 
any  person  claiming  through  him, 
to  make  an  entry  or  distress  or 
bring  an  action  to  recover  such 
land  or  rent,  shall  be  deemed  to 
have  first  accrued  at  and  not  be- 
fore the  time  at  which  such  ac- 
knowledgment, or  the  last  of  such 
acknowledgments,  if  more  than 
one,  was  given." 

Sect.  15.  "  Provided  also,  that, 
when  no  such  acknowledgment  as 
aforesaid  shall  have  been  given  be- 
fore the  passing  of  this  Act,  and  the 
possession  or  receipt  of  the  profits 
of  the  land,  or  the  receipt  of  the 
rent,  shall  not  at  the  time  of  the 
passing  of  this  Act  have  been  ad- 
verse to  the  right  or  title  of  the 
person  claiming  to  be  entitled 
thereto,  then  such  person,  or  the 
person  claiming  through  him, 
may,  notwithstanding  the  period 
of  twenty  years  hereinbefore  li- 
mited shall  have  expired,  make 
an  entry  or  distress  or  bring  an 
action  to  recover  such  land  or 
interest  at  any  time  within  five 
years  next  after  the  passing  of 
this  Act." 

Sect.  16.  ^  Provided  always, 
that  if  at  the  time  at  which  the 
right  of  any  person  to  make  an 
entry  or  distress  or  bring  an  ac- 
tion to  recover  any  land  or  rent 
shall  have  first  accrued  as  afore- 
said, such  person  shall  have  been 
under  any  of  the  disabilities  here- 
inafter mentioned,    (that  is    to 
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visions,  it  is  necessary  to  refer  to  the  21  Jac.  1,  c.  16,  s.  1.  1880.^ 
The  earliest  case  which  arose  on  that  statute  is  Reading  v.  ])■  Bbauyoxr 
Royston(a),  where  it  was  construed  to  mean  that  the  entry  Owsii. 
must  be  within  twenty  years  after  the  claimant  is  actual- 
ly disseised  or  ousted  Such  has  been  considered  the  true 
construction  from  that  period  up  to  the  time  of  the  pass- 
ing of  the  3  &  4  Will  4.  Therefore,  in  order  to  bar  the 
claimant,  he  must  not  only  have  been  out  of  possession 
and  another  in,  but  the  possession  of  that  other  must 
have  been  adverse.  The  language  of  the  21  Jac.  1,  c.  16, 
s.  1,  is  substantially  the  same  as  that  of  the  3  &  4  Will/ 4, 
c.  27,  s.  2,  the  latter  statute  merely  extending  to  the  case 
of  rent  the  provisions  of  the  former  as  to  lands.  If,  then, 
the  2nd  section  of  the  latter  Act  had  stood  alone,  the 
same  construction  must  have  been  put  upon  it  as  on  the 
former  Act,  and  the  same  ingredients  would  have  been  re- 
quisite to  bar  the  claimant  But  the  3rd  section  shews 
that  some  alteration  was  intended  to  be  introduced;  and 
it  is  submitted  that  the  intention  was  not  to  do  away  with 


Bay,)  infancy,  coverture,  idiotcy, 
lunacy,  unsoundness  of  mind,  or 
absence  beyond  seas,  then  such 
person,  or  the  person  claiming 
through  him,  may,  notwithstand- 
ing the  period  of  twenty  years 
hereinbefore  limited  shall  have 
expired,  make  an  entry  or  distress 
or  bring  an  action  to  recover  such 
land  or  rent  at  any  time  within 
ten  years  next  after  the  time  at 
which  the  person  to  whom  such 
right  shall  first  have  accrued  as 
aforesaid  shall  have  ceased  to  be 
under  any  such  disability,  or  shall 
have  died,  (which  shall  have  first 
happened)." 

Sect.  34.  "  That,  at  the  deter- 
mination of  the  period  limited  by 
this  Act  to  any  person  for  making 


an  entiy  or  distress,  or  bringing 
any  writ  of  quare  impedit  or 
other  action  or  suit,  the  right 
and  title  of  such  person  to  the 
land,  rent,  or  advowson  for  the 
recovery  whereof  such  entry,  dis- 
tress, action,  or  suit  respectively 
might  have  been  made  or  brought 
within  such  period  shall  be  ex- 
tinguished.^' 

Sect.  35.  '<That  the  receipt  of 
the  rent  payable  by  any  tenant 
from  year  to  year,  or  other  lessee, 
shall,  as  against  such  lessee  or 
any  person  claiming  under  him 
(but  subject  to  the  lease),  be 
deemed  to  be  the  receipt  of  the 
profits  of  the  land  for  the  pur- 
poses of  this  Act." 

(a)  2  Salk.  423. 
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1860.  adverse  possession,  but  with  the  difficulty  of  proving  whe- 
Di  BsAUToim  ther  the  possession  was  adverse  or  not    That  such  was 

OwiH.  ^^^  remedy  intended  is  clear  from  a  passage  in  the  ''  First 
Report  of  the  Commissioners  on  the  Law  of  Real  Pro- 
perty/' p.  47,  where  it  is  said,  "  Great  practical  difficulty 
has  arisen  in  determining  what  is  adverse  possession,  and 
when  it  shall  have  been  considered  to  have  begun.  This 
must  generally  be  left  as  a  question  of  fact  for  a  jury;  but 
there  are  some  rules  of  law,  praesumptiones  juris  et  de  jure, 
which  absolutely  prevent  the  possession  from  being  consi- 
dered adverse,  and  the  expediency  of  which  is  very  ques- 
tionable,  as  they  do  not  seem  necessary  for  preserving 
rightful  claims,  and  they  greatly  impair  the  healing  ten- 
dency of  the  Statute  of  limitations.''  To  obviate  that 
difficulty,  the  3rd  section  of  the  3  &  4  WilL  4,  c.  27,  ren- 
ders the  mere  circumstance  of  the  claimant  being  out  of 
possession  and  another  in,  evidence  of  adverse  possession, 
unless  the  legal  presumption  is  rebutted  in  some  of  the 
modes  pointed  out  by  the  statute.  So  that  it  is  not  enough 
to  bar  the  claimant,  that  he  is  out  of  possession  for  a  pre- 
scribed period,  but  another  must  be  in.  In  this  case  no 
person  could  be  in  possession  until  the  11th  October, 
1825,  therefore  the  statute  would  not  run  until  after  that 
time.  That  the  statute  was  never  intended  to  do  away 
with  adverse  possession  also  appears  from  the  following 
passage  in  the  Report  of  the  same  Commissioners,  p.  40: 
"  We  propose  that  the  law  should  be  rendered  simple  and 
consistent — ^by  giving  a  uniform  and  certain  effect  to  ad- 
verse enjoyment — by  giving  all  persons  alleging  that  they 
are  unjustly  deprived  of  their  estates  the  same  time  for 
enforcing  their  claims,  with  a  certain  indulgence  to  claim- 
ants under  disabilities — ^and  by  giving  one  remedy  at  law 
with  regard  to  lands  instead  of  the  existing  variety  of  re- 
medies to  which  the  different  periods  of  limitation  are  at- 
tached."   So  far  from  doing  away  with  adverse  possession. 
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the  statute  treats  the  mere  continuance  of  another  party  ^^^^ 
in  possession  as  adverse.  It  was  observed  by  Patteson,  J.^  Db  Bbautou 
in  Doe  d.  Janes  v.  Williams^a),  that,  "  from  the  language  own. 
of  the  15th  section,  it  plainly  appears  that  something  or 
other  was,  after  the  Act  passed,  to  be  considered  as  ad- 
verse possession,  which  was  not  so  before  the  Act  passed ; 
for  in  that  section  it  seems  to  be  considered  that  the  pos- 
session, which,  up  to  the  passing  of  the  Act,  was  not  ad- 
verse as  the  law  then  stood,  would,  by  the  operation  of  the 
Act,  become  so  on  the  very  day  after  the  Act  passed,  and 
that  by  relation;  otherwise  the  provision  as  to  the  five 
years  was  not  needed  to  protect  the  right  of  the  party 
against  whom  such  adverse  possession  might  be  set  up." 
The  14th  section,  which  renders  an  acknowledgment  in 
writing  given  to  the  person  entitled,  or  his  agent,  equiva- 
lent to  possession  or  receipt  of  rent,  also  supports  the  con- 
struction contended  for.  [Patteson,  J. — That  section  goes 
further;  it  says  that  '*  such  possession  or  receipt,  of  or  by 
the  person  by  whom  such  acknowledgment  shall  have 
been  given,  shall  be  deemed  to  have  been  the  possession 
or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent 
such  acknowledgment  shall  have  been  given."]  The  efiect 
of  the  2nd  and  3rd  sections  of  the  statute  is  to  bar  the 
claimant,  where  twenty  years  have  elapsed  since  his  right 
accrued,  whatever  be  the  nature  of  the  possession,  except 
in  cases  falling  within  the  15th  section:  Nepean  v.  Doe  d. 
Knight  (b).  But  there  must  be  some  possession  to  affect 
the  interest,  for  the  statute  will  not  run  until  it  is  possi- 
ble to  be  dispossessed  of  what  is  claimed.  The  former 
part  of  the  3rd  section  applies  to  persons  entitled  to 
estates  in  possession,  whether  in  fee  or  otherwise,  the  lat- 
ter to  those  entitled  in  reversion  or  remainder.  That  sec- 
tion was  not  intended  to  explain,  in  every  instance,  the 

(a)  6  A.  <b  E.  296.  (b)  2  M.  &  W.  894. 
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1850.  enactment  contained  in  the  2nd  section  as  to  ''  the  time 
Db  Bkautou  &t  which  the  right  to  make  a  distress  for  any  rent  shall  be 
OwBH  deemed  to  have  first  accrued,"  but  tliose  cases  only  in 
which  doubt  or  difficulty  might  occur:  James  v.  Salter  (a) ; 
as,  for  instance,  whether  the  possession  was  to  be  consi- 
dered as  adverse,  and  when  the  adverse  possession  was  to 
begin.  As  respects  "  land,"  the  meaning  of  the  section 
is  clear,  viz.  that  where  the  person  in  actual  occupation, 
or  in  virtual  occupation  by  receipt  of  the  profits  (and  a 
person  who  lets  from  year  to  year  is  considered  as  such, 
sect  35),  shall  be  dispossessed  or  discontinue  such  pos- 
session or  receipt,  the  period  of  limitation  shall  run  from 
such  dispossession  or  discontinuance,  unless  in  either  case 
there  appears  to  have  been  a  subsequent  receipt  of  "  any 
such  profits;"  that  is,  unless  proof  can  be  given  of  the  re- 
ceipt of  any  portion  of  the  profits,  in  which  case  the  time 
is  not  to  run  till  such  receipt;  so  that  part  payment  has  a 
similar  efiect  to  an  acknowledgment  in  writing  under  the 
1st  sect  of  the  9  G-eo.  4,  c.  14.  The  same  construction 
ought  to  apply  to  the  case  of  rent,  otherwise  there  would  be 
this  incongruity,  that  the  right  to  bring  an  action  or  make 
a  distress  would  accrue  before  the  rent  was  due.  And,  fur- 
ther, a  person  who  came  under  disability  between  the  time 
when  the  right  to  bring  an  action  or  make  a  distress  is  to 
be  deemed  to  have  first  accrued,  and  when  it  did  actually 
accrue,  could  not  avail  himself  of  the  provisions  of  the  16th 
section.  The  phrase  "  while  entitled  thereto,"  means  while 
entitled  to  the  possession  of  the  land  or  receipt  of  the  pro- 
fits; and,  in  this  case,  the  plaintiff  in  error  could  not  be 
entitled  to  the  rent  until  the  11th  of  October,  1825.  If 
the  plaintiff  in  error  had  claimed  as  heir  to  his  father, 
who  had  received  the  rent  in  January  1 825,  and  had  died 
after  the  13th  of  May,  he  would  have  had  twenty  years 

(a)  3  Bing.  N.  C.  644. 
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finom  his  father's  death  hefore  his  right  was  barred.  So  1850. 
also^  if  the  rent  had  been  conveyed  to  the  plaintiff  in  error  j)^  Bbautoir 
hj  any  instrument,  except  a  will,  at  any  time  after  Jan-  owiw. 
nary,  1 825 :  Sugd.  Vend.  &  Pur.  61 7, 1 1  th  ed.  If  the  words 
"  or  at  the  last  time  at  which  any  such  profits  or  rent  were 
or  was  so  received"  be  read  literally,  and  as  applicable  to  a 
virtual  possession,  it  would  follow  that,  in  the  case  of  a 
long  lease,  the  lessor  would  be  barred  by  the  non-receipt 
of  rent  for  twenty  years,  although  the  lease  was  running, 
which  is  inconsistent  with  the  decision  in  Orcmt  v.  JEl- 
Kb  (a).  But  the  7th,  8th,  and  9th  sections  shew  that  the 
right  is  not,  in  all  cases  of  virtual  possession,  to  be  deem- 
ed to  accrue  on  the  last  payment  Therefore,  in  order  to 
make  those  sections  consistent  with  the  3rd,  the  latter 
must  be  construed  as  meaning  that  the  discontinuance  of 
the  receipt  of  the  profits  shall  commence  only  from  the 
time  when  the  rent  was  payable.  [He  also  referred  to 
Owen  V.  De  Beauvotr(J))J] 

Then  with  respect  to  the  other  point — The  fourth  plea 
admits  that  the  defendant  in  error  held  the  premises  of 
the  plaintiff  at  the  rent  in  the  avowry  alleged,  and  the 
only  issue  raised  is,  whether  that  rent  was  in  arrear.  He 
was,  therefore,  not  entitled  to  shew  that  the  right  to  re- 
cover the  rent  was  barred  by  the  statute. 

Carrington,  for  the  defendant  in  error. — The  3  &  4 
Will.  4,  c.  27,  cannot  be  explained  by  the  21  Jac.  1,  c.  16; 
for,  as  Lord  Chancellor  Sugden  observed,  in  The  Incorpo- 
rated Society  v.  Richards  (c),  "  There  is  a  marked  distinction 
between  the  old  Statutes  of  Limitation  and  the  present 
ona  The  former  statutes  only  bar  the  remedy,  but  did 
not  touch  the  right — ^possession  at  all  times  gave  a  certain 
right;  but,  under  the  new  Act,  where  the  remedy  is 
barred,  the  right  and  title  of  the  real  owner  are  extin- 

(a)  9  M.  &  W.  113.  (b)  16  M.  A  W.  647. 

(c)  1  Dru.  <k  W.  289. 
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1860.  guished,  and  are,  in  effect,  transferred  to  the  person  whose 
Db  Biautou  possession  is  a  bar."  The  3rd  section  includes  this  case. 
Q^^  That  and  the  2nd  section  must  be  read  together,  as  ex- 
plaining one  another.  The  right  to  make  a  distress  is,  by 
the  terms  of  the  3rd  section,  to  be  deemed  to  have  first 
accrued,  not  from  the  time  when  the  rent  was  payable, 
but  from  the  time  of  its  last  receipt.  Wherever  the  legis- 
lature intended  the  statute  to  run  from  the  last  payment 
they  have  expressly  said  so,  as  in  the  8th  section.  The 
words  "  disposition  or  discontinuance  of  possession,''  in 
sect  3,  do  not  apply  to  rent,  which  is  provided  for  by  the 
last  branch  of  the  section.  [He  then  referred  to  the  judg- 
ment of  the  Court  in  Owen.y.  DeBeauvo%r{d).'\ 

Cur  adv.  vult 
^e  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. — This  was  the  case  of  a  distress,  made  by 
the  plaintiff  in  error,  for  arrears  of  an  ancient  quit-rent, 
issuing  out  of  a  tenement  held  of  him  as  lord  of  the  manor 
of  Stratfield  Mortimer,  by  fealty  and  9^.  rent.  Such  a  rent 
is  clearly  within  the  2nd,  3rd,  and  34th  sections  of  the  sta- 
tute 3  &  4  Will.  4,  c.  27,  and  the  question  turns  entirely 
upon  the  construction  to  be  put  upon  those  sections.  The 
last  payment  was  made  on  the  25th  of  January,  1825,  for 
rent  due  on  the  11th  of  October,  1824.  The  distress,  in 
respect  of  which  this  action  is  brought,  was  made  on  the 
13th  of  May,  1845.  If  the  twenty  years  mentioned  in  the 
2nd  and  3rd  sections  had  then  expired,  the  right  and  title 
of  the  plaintiff  in  error  to  the  rent  had  become  extinguish- 
ed by  sect  34,  and  the  tenement  was  no  longer  held  of  the 
manor  by  the  rent  of  9^.  per  annum.  The  question  was 
therefore  properly  raised  on  the  issue  of  non  tenuit,  without 
pleading  the  lapse  of  twenty  years  specially,  notwithstand- 

(a)  16  M.  <b  W.  647. 
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ing  the  saving  for  disabilities  in  sect.  16.     The  necessity  to         1850. 
plead  a  Statute  of  Limitations  applies  to  cases  where  the    nsBBAuvoia 
remedy  only  is  taken  away,  and  in  which  the  defence  is        ^  *• 
by  way  of  confession  and  avoidance;  not  where  the  right 
and  title  to  the  thing  is  extinguished  and  gone,  and  the 
defence  is  by  denial  of  that  right 

With  respect  to  the  argument,  that  the  case  falls  within 
the  reason  which  has  been  sometimes  given  for  requiring 
the  Statute  of  Limitations  to  be  pleaded ;  that  is,  that  the 
exceptions  in  favour  of  persons  under  disability  might  not 
be  rendered  useless,  and  they  taken  by  surprise  at  the  trial, 
by  finding  the  Statute  of  Limitations  then  first  relied  on, 
it  is  to  be  observed,  that  the  true  reason  for  requiring  the 
statute  to  be  pleaded  is,  that  it  confesses  and  avoids  the 
declaration,  and  therefore  is  not  comprehended  within  any 
plea^  which  merely  denies  the  whole  or  part  of  the  declar- 
ation: OcUe  V.  Capem(fl),  MargeUs  v.  BaysQ)).  The  gene- 
ral rule,  that  matter  in  confession  and  avoidance  could  not 
be  given  in  evidence  under  a  plea  merely  negative,  was 
subject  to  an  exception,  real  or  apparent,  in  actions  of  as- 
sumpsit, in  which  many  matters,  which  might  have  been 
pleaded  in  confession  and  avoidance,  were,  before  the  New 
Rules,  allowed  to  be  shewn  under  the  general  issue;  and 
probably  the  reason  for  requiring  the  Statute  of  Limita- 
tions to  be  pleaded  in  assumpsit,  and  not  allowing  it  to  be 
comprehended  among  those  matters  in  confession  and 
avoidance,  which  might  be  shewn  under  the  general  issue, 
may  have  been  the  inconvenience  suggested  in  this  argu- 
ment But  in  the  present  case,  the  defence  is  not  that 
the  cause  of  action  did  indeed  accrue,  but  not  within  the 
time  of  limitation,  but  that  ihe  tewwre  alleged  in  the  avowry 
was  extinguished  and  put  an  end  to  before  the  time  of 
the  distress. 

Great  difiiculties  undoubtedly  present  themselved  to  our 

(a)  I  A.  <fe  E.  102.  (h)  4  A.  <k  K  489. 

VOL.  V.  N  EXCH. 
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1850.        minds  in  endeavouring  to  ascertain  the  meaning  of  the  le- 
DbBeautoib   gislature  in  sects.  2  and  3;  and  those  difficulties  have  been 
^'  pressed  upon  us  by  the  learned  counsel  with  great  force 

and  ability,  and  we  feel  that  it  is  impossible  by  any  con- 
struction to  avoid  some  apparent  incongruity;  but  upon 
the  best  consideration  which  we  can  give  to  the  case,  we 
are  compeUed,  by  the  express  words  of  the  3rd  section,  to 
hold,  that  the  construction  put  upon  them  by  the  Court 
below  is  correct. 

The  plaintiff  in  error  was  himself  the  person  who  re- 
ceived the  last  rent,  and  who  remained  entitled  thereto. 
Taking  such  of  the  words  of  the  2nd  and  3rd  sections  as 
are  applicable  to  this  case,  we  find  it  enacted,  "  that  no 
person  shall  make  a  distress  to  recover  any  rent,  but  within 
twenty  years  next  after  the  time  at  which  the  right  to 
make  such  distress  shall  have  first  accrued  to  the  person 
making  the  same;  that  the  right  to  make  such  distress 
shall  be  deemed  to  have  first  accrued  at  such  time  as  there- 
inafter mentioned ;  that  is  to  say,  when  the  person  claim- 
ing such  rent  shall  have  been  in  receipt  of  such  rent,  and 
shall,  while  entitled  thereto,  have  discontinued  such  re- 
ceipt, then  such  right  shall  be  deemed  to  have  first  accrued 
at  the  last  time  at  which  such  rent  was  so  received.''  In 
this  case,  that  last  time  was  on  the  25th  of  January,  1825, 
more  than  twenty  years  before  the  distress  in  question  was 
made.  It  is  obvious,  that,  as  the  rent  due  llth  of  October, 
1824,  had  been  paid,  and  as  no  further  rent  was  due  till 
the  llth  of  October,  1825,  the  right  to  make  a  distress  is, 
by  the  express  words  of  the  statute,  deemed  to  have  first 
accrued,  and  the  twenty  years  therefore  to  have  commenced 
many  months  before  any  rent  which  could  be  distrained 
for  was  due;  and  we  are  asked  to  put  some  construction 
upon  the  words,  which  shall  avoid  this  apparent  absurdity. 
We  cannot  derive  any  assistance  from  the  other  words 
of  the  section,  "  at  the  time  of  such  dispossession  or  discon- 
tinuance of  possession;''  for  they  are  not  applicable  to 
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rent,  but  to  land  only;  and,  therefore,  unless  we  give  to  i860. 
the  words  '^  at  the  last  time  at  which  such  rent  was  so  db  Bkautou 
received  "  their  plain  and  direct  meaning,  we  must  read  ^^ 
them  as  if  they  were  "  at  the  first  time  at  which  rent 
being  due  has  not  been  received," — a  meaning  of  which 
the  words  as  they  stand  in  the  statute  are  not  capable. 
One  of  the  arguments  adduced  to  lead  us  to  some  such  con- 
struction was,  that,  hj  adhering  to  the  literal  meaning  of 
the  words  of  the  statute,  we  should  be  obliged  to  hold, 
that  if  a  lease  for  fifty  years  rendering  rent  were  made, 
and  no  rent  received  for  twenty  years,  all  right  to  rent  for 
the  remaining  thirty  years  would  be  extinguished,  and 
yet  the  right  to  have  the  land  at  the  end  of  fiily  years 
would  remain.  But  that  is  not  so ;  for  these  sections  do 
not  apply  to  leases  on  which  a  conventional  rent  is  re- 
served, as  was  held  by  the  Court  of  Exchequer,  in  Orant 
V.  EUi8  (a).  But  the  two  main  objections  to  the  construc- 
tion adopted  by  the  Court  below  are,  first,  that  it  requires 
the  limitation  of  twenty  years  against  a  right  of  action  or 
distress  to  begin,  in  the  case  of  rent,  from  the  time  before 
the  right  to  bring  an  action  or  to  distrain  had  accrued, 
which  it  was  urged  was  something  so  anomalous  and  un- 
reasonable, that  it  raised  a  presumption  against  such  being 
the  real  intention  of  the  Act;  and,  secondly,  that  a  per- 
son coming  under  disability  between  the  time  when  the 
right  of  action,  &a,  is  to  be  deemed  to  have  first  accrued, 
and  the  time  when  it  actually  did  first  accrue,  would  not 
be  protected  by  the  saving  in  sect  16.  It  may  be  con- 
venient, with  a  view  to  those  objections,  to  consider  what 
was  the  law  respecting  limitations  of  claims  of  real  pro- 
perty, particularly  of  rents,  before  the  passing  of  the  Act 
in  question.  Those  limitations  depended  on  the  stat  32 
Hen.  8,  a  2,  and  21  Jac.  1,  c.  16.  The  latter  statute  li- 
mited entries,  and  consequently  ejectments,  to  twenty 

(a)  9  M.  &  W.  113. 
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I860.        years  after  the  right  and  title  of  entry  accrued,  and  li- 
Db  Bbauyoib   mited  formedons  in  descender,  remainder,  or  reverter,  to 

Owiiir.  twenty  years  after  the  title  and  cause  of  action  first  de« 
scended  or  fallen.  This  statute  had  no  application  to  dis- 
tresses, or  to  any  action  for  rent,  except  actions  of  forme- 
don.  Real  actions  in  general,  and  distresses  for  rent,  were 
limited,  at  the  time  of  the  passing  of  the  3  &  4  WilL  4,  as 
far  as  they  were  subject  to  limitation  by  the  82  Hen.  8, 
a  2.  The  1st,  2nd,  and  3rd  sections  of  this  Act  limited 
the  time  for  bringing  writs  of  right  on  the  seisin  of  an 
ancestor  to  sixty  years,  possessory  actions  on  ihe  seisin  of 
the  ancestor  to  fifty  years,  and  all  actions  on  the  seisin 
of  the  demandant  to  thirty  years,  respectively.  Each  of 
these  terms  began  from  the  time  of  seisin  of  the  ancestor  or 
the  demandant,  not  from  the  time  of  the  first  accruing  of 
the  action;  and  in  the  case  of  rent,  the  seisin  to  maintain 
such  action  must  be  actual  seisin  by  receipt  of  rent  (a); 
so  that,  under  this  statute,  the  limitation  for  real  actions 
for  the  recovery  of  rents  ran  from  the  last  receipt,  not 
from  the  accruing  of  the  cause  of  action.  By  sect  4  of 
this  Act  of  Hen.  8,  it  is  provided,  "  that  no  person  shall 
make  any  avowry  or  cognisance  for  any  rent,  &c.,  and  al- 
lege any  seisin  of  any  rent,  &c.,  in  the  same  avowry  or 
cognisance,  in  the  possession  of  his  or  their  ancestor  or 
predecessor,  or  in  his  own  possession,  or  in  the  possession 
of  any  other  whose  estate  he  shall  pretend  or  claim  to 
have  above  fifty  years  next  before  the  making  of  the  said 
avowry  or  cognisance."  And  by  sect  6,  if  the  avowrant, 
&c.,  could  not  prove  the  seisin  within  the  time  appointed, 
if  the  same  seisin  were  traversed,  he  was  barred.  It  was 
by  these  sections  only  that  the  time  for  making  distresses 
for  rent  was  limited,  down  to  the  time  of  the  3  &  4  Will.  4, 
c.  27.  Upon  these  sections  it  was  held,  that  they  did  not 
extend  to  a  rent  created  by  deed,  or  reserved  on  a  gift  in 

(a)  Littleton,  bs.  235,  465. 


HILABT  VACATIOK,   13  VICT.  181 

tail,  as  to  which  there  was  no  term  of  limitation ;  Sir  W.       1850. 
Fosters  case  (a).    It  was  also  determined,  that  these  sec-   dj  brIutoie 
ions  did  not  require  seisin  in  fact,  but  would  be  satisfied  ^• 

by  seisin  in  law,  which,  before  the  statute,  was  sufficient 
to  enable  the  person  so  seised  to  distrain,  though  not  to 
maintain  an  assize,  for  which  seisin  in  fact  by  payment 
was  necessary.  But  whether  the  seisin  were  one  in  fact, 
as  by  payment  of  rent,  or  in  law,  as  by  attornment,  or  by 
actual  seisin  of  some  other  service  than  the  rent,  as  fealty, 
ftc.,  or  by  the  acquisition  of  an  estate  which  authorised  a 
distress  without  attornment,  as  by  devise,  &c.,  the  time  of 
limitation  ran,  not  from  the  accruing  of  the  right  to  dis- 
train, but  from  the  time  of  the  seisin,  in  fact  or  in  law, 
which  time  toight  be  before  the  right  to  distrain  accrued: 
BetfiTs  ca8e(b) ;  Litt.  ss.  565,  585 ;  and  see  the  stat  4  Anne, 
a  16,  ss.  9  and  10.  It  may  also  be  remarked,  that,  in  ap- 
pointing the  seisin  as  the  point  at  which  limitation  should 
b^n,  the  statute  of  32  Hen.  8  followed  the  still  older  sta- 
tutes of  limitations ;  the  Statute  of  Merton,  20  Hen.  3,  a  8, 
and  that  of  Westminster  Ist,  8  Edw.  1,  c.  39,  fixing  a  limi- 
tation from  the  time  of  seisin  in  real  actions,  and  that  of 
Westminster  2nd,  13  Edw.  1,  stat  1,  c  2,  limiting  the  time 
for  distresses  for  services  in  like  manner.  The  present  Act, 
therefore,  in  directing  the  limitation  to  run  from  a  time 
before  the  right  accrues,  would  not  be  adopting  any  new 
principle,  but  would  be  conformable  to  the  law  which  pre- 
vailed from  the  time  of  Hen.  3  till  3  WilL  4.  The  form, 
indeed,  in  which  this  intention  is  expressed,  is  somewhat 
strange  and  paradoxical,  in  directing  a  right  of  action  to 
be  deemed  to  have  first  accrued,  when  none  has  accrued  at 
all;  but  the  words  of  the  Act  are  certainly  capable  of  this 
sense,  which  is,  indeed,  the  most  obvious  one;  and  a  simi- 
lar arbitrary  use  of  language  is  not  without  example  in  re- 

(a)  8  Rep.  64  b.  (b)  4  Rep.  8. 
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1850.  cent  legi^tioQ ;  and  the  substance  and  effect  of  the  pro- 
Di  BuDToiB  vision,  in  pointing  out  the  time  fi^>m  wMch  limitation  is 
Omn  *"  '^°'  ^  nothing  more  than  might  be  expected,  looking 
to  the  kw  as  it  had  long  existed,  and  at  the  precedents  of 
legislation  on  the  subject  There  does  not  therefore  seem 
to  be,  in  this  respect,  such  a  contradiction  between  the 
probable  intent  of  the  legislature  and  the  construction  of 
the  words  of  the  Act,  adopted  by  the  Court  of  Exchequer, 
as  makes  it  necessary  to  have  recourse  to  aforced  construc- 
tion to  reconcile  the  vords  and  the  intent.  The  inconve- 
nience of  a  persoa  coming  under  disability  after  the  receipt 
of  rent,  and  before  the  right  of  action,  &c.  accrued,  was 
strongly  pressed,  and  is  indeed  more  substantial;  but  it  is 
to  be  observed,  that  the  legislature,  in  passing  this  Act,  has 
in  a  much  more  important  instance  left  the  rigbte  of  per- 
sons under  disability  unprotected,  inasmuch  as  sect  42, 
which  bars  the  recovery  of  arrears  after  six  years,  has  no 
proviso  in  favour  of  such  persons.  The  circumstance, 
therefore,  of  their  not  being  perfectly  protected  by  the  ]  6th 
section,  does  not  afford  a  ground  for  presuming  against  a 
construction  which  involves  that  consequence. 

We  do  not  think  it  necessary  to  review  some  other  argn- 
mentsand  possible  cases  which  were  put  at  the  bar,  norto 
pursue  the  reasonings  upon  them,  which  wiB  be  found  in 
the  report' of  this  case  in  16M.  &W.  547.  We  proceed  upon 
the  words  of  the  2nd  and  3rd  sections  of  the  statute,  which 
are  plEun,  and  to  which  we  do  not  feel  ourselves  justified 
in  giving  any  other  meaning  than  that  which  was  given  to 
them  by  the  Court  below. 

Judgment  affirmed. 
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1850. 

MEMORANDA. 


In  this  Vacation,  owing  to  continued  illness,  Lord  Den- 
man  resigned  the  office  of  Lord  Chief  Justice  of  the  Court 
of  Queen's  Bench;  in  which  he  was  succeeded  by  the 
Right  Honourable  John  Lord  Campbell.  His  Lordship 
was  first  called  to  the  degree  of  the  coif,  and  gave  rings 
with  the  motto  Justitios  tenax. 

The  following  gentlemen  were  in  this  Vacation  appointed 
Her  Majesty's  Counsel: — Michad  PrendergaMy  Esq.,  of 
Lincoln's  Inn;  Charles Sprengel Oreaves,  Esq.,  of  Lincoln's 
Inn ;  William  Charles  Townsend,  Esq.,  of  Lincoln's  Inn ; 
Christopher  Hoggins,  Esq.,  of  the  Middle  Temple;  Wilr- 
liam  Carpenter  Rowe,  Esq.,  of  the  Inner  Temple;  Thorrvas 
CcHpitts  Orangery  Esq.,  of  the  Inner  Temple ;  Peter  Frederic 
O'MaUey,  Esq.,  of  the  Middle  Temple;  Barnes  Peacock^ 
Esq.,  of  the  Inner  Temple;  Edwin  JameSy  Esq.,  of  the 
Inner  Temple;  and  Kenneth  Macavlay,  Esq.,  of  the  Inner 
Temple. 
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1850.  the  use  of  his  sister  Sarah  Elizabeth  Bumingham,  then  to 
Gboyu  the  use  of  the  first  and  other  sons  of  her  body,  and  after- 
BvBMaQBAMs  w^"^s  to  her  daughters,  in  like  manner  as  the  same  is 
hereinbefore  limited  to  her  brothers  and  their  respective 
issue;  and  in  default  of  all  such  issue  of  the  said  Sarah 
Elizabeth  Bumingham,  then  to  the  use  of  my  own  right 
heirs  for  ever."  The  will  having  set  forth  all  the  preced- 
ing limitations  in  full,  proceeded  to  declare  that  the  trus- 
tees, during  the  minority  of  the  respective  parties,  and  the 
parties  themselves  after  attaining  their  majority,  should 
have  power  of  leasing  the  property,  with  power  to  the 
nephews  who  might  be  in  possession  to  settle  the  same 
by  way  of  jointure  in  case  of  their  marriage.  The  will  also 
contained  a  provision,  that  during  the  respective  minorities 
of  Thomas,  Henry  Day,  and  Elizabeth  Burningham,  in  case 
they  should  be  in  possession,  their  father  should  receive 
the  rents  for  them. 

The  testatrix,  after  thus  disposing  of  the  Westmoreland 
estate,  proceeded  in  her  will  to  dispose  of  her  two  copy- 
hold estates  of  Hempstead  and  Cock  Com&  These  were 
disposed  of  in  precisely  similar  terms,  with  the  exception 
of  the  ultimate  gift  in  fee,  which,  as  respected  the  first  of 
these  copyholds,  was  devised  to  one  Thomas  Day,  and  in 
the  latter  to  one  Ralph  Day,  distant  kinsmen  of  the  tes- 
tatrix. 

With  respect  to  the  copyhold  estate  of  Cock  Corns,  the 
testatrix  devised  her  share  therein  to  her  sisters  Elizabeth 
and  Amy  Day,  for  their  respective  lives,  remainder  to  her 
great  nephew  Henry  Day  Burningham  for  life,  with  limi- 
tations (at  full  length)  to  his  first  and  other  sons  and  the 
heirs  of  their  bodies  in  tail,  with  limitations  to  all  the 
daughters,  as  tenants  in  common  in  tail;  and  in  default 
of  such  issue  of  Henry  Day  Burningham,  ^Hhen  to  the 
use  of  my  kinsman  Ralph  Day,  of  Watford,  in  the  county 
of  Hertford,  gentleman,  and  his  heirs  and  assigns  for  ever." 
The  testatrix  then  devised  the  Maidenhead  estate  to  her 
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Bisters  Elizabeth  and  Amj  for  life,  with  remainder  to        i860. 
Sarah  and  her  husband  for  their  lives,  and  then  to  Thomas       Qbotbb 
Bumingham,  with  limitations  during  his  life  to  trustees   BvBnilaHAx. 
to  support  contingent  remainders,  with  remainder  to  his 
first  and  other  sons  and  daughters,  &c.  (as  before) ;  and  in 
default  of  such  issue,  to  his  brother  Henry  Day  Burning- 
ham  for  life,  with  limitation  in   like  manner  to  trustees, 
with  remainder  to  his  sons  and  daughters,  &c.,  with  limit- 
ations oyer  in  strict  settlement  to  certain  other  collateral 
relations  of  the  testatrix. 

The  testatrix,  Joan  Day,  duly  made  and  executed  two 
codicils  to  the  foregoing  will,  bearing  date  respectively  the 
29th  of  July,  1784,  and  the  26th  of  May,  1792.  The  for- 
mer codicil,  so  far  as  it  is  material  to  the  present  question, 
is  as  follows: — 

"  And  whereas  I  have,  in  and  by  my  said  will,  in  the 
disposition  I  have  therein  made  of  my  share  or  third  part 
of  the  real  estates  in  the  county  of  Westmoreland,  after  the 
several  limitations  in  favour  of  my  great  nephew  Thomas 
Bumingham  shall  be  spent,  limited  the  same  precisely  in 
the  same  manner  to  his  brother  Henry  Day  Bumingham, 
I  do  hereby  confirm  the  same,  and  further  declare  my  mind 
and  will  to  be,  that,  in  the  next  disposition  made  in  my 
said  will,  of  and  to  my  share  or  third  part  of  the  several 
copyhold  estates  holden  of  the  respective  manors  of  Parks 
and  Saundridge  with  Walmond,  in  the  county  of  Hertford, 
the  said  Thomas  Bumingham  shall,  after  the  limitations 
in  favour  of  his  brother  Henry  Day  Bumingham  shall  be 
spent,  have  precisely  the  same  estate  and  interest  therein, 
before  the  subsequent  limitations  to  Thomas  Day,  of  Al- 
dersgate-street,  and  Ralph  Day,  of  Watford,  shall  respect- 
ively take  place,  as  the  said  Henry  Day  Bumingham  hath 
in  and  by  my  said  will,  in  the  estates  in  the  said  county 
of  Westmoreland;  and  I  do  hereby  give  and  devise  the 
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1850.       copyhold  estate  which  I  lately  purchased  of  the  widow 

aBovM       Kinder,  and  which,  after  my  admittance  to  the  same,  I 

*•  surrendered  to  the  use  of  my  will,  to  the  said  Henry  Day 

BuBimraHAM.  .... 

Bumingham,  with  the  like  limitations  over  as  are  con- 
tained in  my  said  will  and  this  codicil,  concerning  my 
other  copyhold  estates  in  the  said  county  of  Hertford  or 
elsewhera" 

The  other  codicil  did  not  relate  to  the  property  called 
Cock  Coms. 

The  testatrix  died  in  1794,  without  having  revoked  her 
will  or  the  said  codicils.  Her  sisters,  Elizabeth  and  Amy 
Day,  survived  her,  and  died  in  the  lifetime  of  Thomas  Bur- 
ningham.  Henry  and  Thomas  Burningham  and  Ralph 
Day  all  survived  the  testatrix.  Henry  Day  Bumingham 
died  in  1794,  and  in  the  lifetime  of  Thomas  Bumingham, 
never  having  married.  Thomas  Bumingham  died  in  1846. 
The  defendant  Henry  Bumingham  was  the  eldest  son  of 
Thomas  Bumin^am.  The  estate  and  interest  in  the  copy- 
hold of  Cock  Coms,  to  which  Ralph  Day,  his  heirs  or  as- 
signs, might  be  entitled  under  the  preceding  will  and  co- 
dicils, became  vested  in  the  plaintifSi. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
upon  the  death  of  Thomas  Bumingham,  the  one  undivided 
part  or  share  in  the  copyhold  estate  of  Cock  Coms  did,  un- 
der or  by  virtue  of  the  said  will  and  codicils  or  any  of  them, 
pass  to  the  said  Ralph  Day,  his  heirs  or  assigns;  or  whe- 
ther, upon  the  death  of  the  said  Thomas  Bumingham,  Hen- 
ry Bumingham,  as  the  first  son  of  Thomas  Bumingham,  be- 
came entitled  to  any  and  to  what  estate  and  interest  there-, 
in,  by  virtue  of  the  said  will  and  codicils  or  any  of  them. 

The  case  was  argued  by 

Hwnphry^  for  the  plaintiffs,  who  cited  the  following  au- 
thorities as  to  the  true  rule  in  the  construction  of  wills : — 
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1  Jarman,  466;  2  Roper  on  Legacies,  1463;  Fergmon  v.        i860. 
i)ttn&ar(a),  Harrison  y.  Forem(m(b\  HiomhUl  y.  HaU(c)f       Gbotu 
Doe  A  Hearie  v.  Sicks  (d),  Stokes  y.  Heron  (e),  and  JDoc  y.   bumihoham, 

/.  Parker,  for  the  defendants. 

Pollock,  C.  B. — ^In  this  case  we  shall  certify  to  the  Vice- 
Chancellor  of  England,  that,  in  our  opinion,  upon  the 
death  of  Thomas  Bumingham,  one  undiYided  third  part 
of  the  copyhold  estate  called  Cock  Corns  did  not,  by  Yir- 
tue  of  the  will  and  codicils,  pass  to  Ralph  Day,  his  heirs 
or  assigns;  but  that  Henry  Bumingham,  as  the  first  son 
of  Thomasy  became  entitled  to  an  estate  tail  in  possession 
therein. 

In  stating  my  own  Yiew  upon  the  subject,  I  do  not  in 
the  slightest  degree  mean  to  question  the  authorities  that 
were  cited  by  the  learned  counsel  on  behalf  of  the  plain- 
ti£  I  haYe  the  greatest  respect  for  the  principle  that  has 
been  frequently  supported  in  this  Court,  namely,  that  we 
are  to  look,  not  so  much  at  the  intention  of  the  testator, 
as  at  what  is  the  legal  meaning  of  the  language  he  has 
used;  and  if,  therefore,  it  is  a  matter  of  conjecture,  or  of 
matter  merely  of  doubt  and  uncertainty,  the  true  meaning 
of  the  language  used  must  be  adhered  to,  and  that  cannot 
be  supplied  which,  from  other  circumstances,  one  may 
haYe  a  strong  opinion  that  the  testator  may  haYe  meant. 
It  is  not  allowable  to  supply  language  in  order  to  carry 
out  such  supposed  intention.  Now,  applying  that  rule  to 
the  present  case,  the  question  then  is,  whether  the  inten- 
tion for  which  the  defendant  contends  is  expressed  on  these 
instrumenta  Now,  I  think  I  cannot  conYey  my  Yiew  of 
it  better  than  by  saying,  that  it  appears  to  me  that  there  are 

(a)  3  Bro.  C.  C.  469.  (d)  8  Bing.  476. 

(5)  5  Vea.  207.  {e)  12  0.  <fe  F.  161. 

(c)  2  C.  it  F.  S2.  (/)  4  M.  &  W-  607. 
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1850,        three  8teps,as  put  by  Mr.  ParA^er,  which  carrythe  logical  con* 
Gbotbr       viction, — ^which  do  not  raise  a  conjecture  upon  the  subject, 
*'•  but  which  really  leave  no  doubt  whatever  on  the  mind. 

The  first  inquiry  is,  as  to  the  true  meaning  of  the  expres- 
sion ''limitations  in  favour  of  Thomas  BuminghauL'' 
It  seems  to  me,  that  there  can  be  no  doubt,  from  the  ex- 
pression "  after  the  several  limitations  in  favour  of  my 
great  nephew  shall  be  spent,"  that  it  is  impossible  to  read 
that  in  any  other  sense  than  as  after  the  limitations  in 
favour  of  him  and  his  issue.  The  whole  scope  of  the  limit- 
ations connected  with  his  name  and  his  family  are  in- 
cluded in  the  expression  "  limitations  in  favour  of  him." 
Then  the  testatrix  goes  on  to  say,  that  she  has  "  limited  the 
same  precisely  in  the  same  manner  to  his  brother  Henry." 
I  collect  from  that,  that  when  she  speaks  of  a  limitation 
to  a  person  in  this  codicil,  she  means,  with  reference  to 
these  parties,  to  that  person  and  his  issue ;  for  it  is  clear 
that  the  limitation  to  Henry  has  precisely  the  same  mean- 
ing as  the  expression  ''  limitation  in  favour  of  Thomas. 
Then  comes  the  next  expression,  "  estate  and  interest 
Does  that  mean  in  this  codicil  the  same  thing  as  "  limita- 
tion?" The  testatrix  says,  that  Thomas  shall  have  pre- 
cisely the  same  estate  and  interest  therein  as  the  estate 
and  interest  which  Henry  Day  hath  in  and  by  my  said 
will  in  the  estates  in  the  said  county  of  Westmoreland. 
Now,  looking  to  the  will,  it  appears  that  that  expression 
means  an  estate  for  life  to  himself,  with  a  series  of  limit- 
ations to  his  issue;  and  it  appears  to  me,  that  the  testa- 
trix most  unquestionably  must  have  meant  in  any  view 
of  construction,  as  if  she  had  said,  "  as  the  said  Henry  Day 
Bumingham  hath  in  and  by  the  said  limitations  in  my 
said  will."  I  think  that  such  an  expression  would  have 
left  no  doubt  or  ground  for  argument  whatever.  Then, 
really  is  there  any  difference  between  "  as  Henry  Day  hath 
in  and  by  the  limitations  in  my  will,"  and  "  in  and  by  my 
said  will?"    It  appears  to  me  logically  to  follow  that  the 


» 
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testatrix  did  mean  by  the  expression  ''  estate  and  interest        1850. 
therein/'  coupled  with  the  reference  to  the  estate  ^'  that       GBorn 
Henry  Day  hath  in  and  by  my  said  will/'  that  she  meant   BuRHiiraHAM. 
that  Thomas  was  to  take  the  estate  with  the  same  several 
limitations,  and  therefore,  that  the  defendants  who  claim 
the  estate  in  question  upon  such  an  interpretation,  are  the 
persons  properly  entitled  to  it. 

Parke,  B. — ^I  am  of  the  same  opinion  as  my  Lord  Chief 
Baron  in  this  case.  I  do  not  mean  at  all  to  throw  the 
least  doubt  about  the  propriety  of  adhering  to  the  rules 
that  are  laid  down  in  the  different  cases  which  have  been 
cited;  and  I  entirely  concur  in  the  propriety  of  what  has 
been  said  in  this  case  by  my  Lord  Chief  Baron,  of  not 
conjecturing  what  the  testator  has  intended  to  have  done, 
but  simply  of  construing  the  words  of  the  wiD.  I  appre- 
hend that  a  great  many  mistakes  and  difficulties  have 
been  occasioned  by  not  sufficiently  attending  to  the  proper 
rule  in  the  construction  of  wills,— of  looking  strictly  to 
the  meaning  of  the  words  used  by  a  testator,  and  not  to  his 
supposed  intention.  We  are  therefore  to  say,  what  is  the 
meaning  of  the  words  she  has  here  used.  The  question  in 
this  case  is,  whether  the  context  does  not  enable  us  to  say 
that  the  words  are  not  used  by  the  testatrix  according  to 
their  strict  grammatical  construction.  I  think  the  con- 
text does,  though  certainly,  at  the  time  I  first  addressed 
my  attention  to  this  case,  I  did  not  think  it  so  clear  as, 
on  further  consideration,  I  now  do.  The  whole  case  de- 
pends upon  the  construction  of  the  clause  in  the  codicil 
to  which  the  Lord  Chief  Baron  has  referred;  and  I  think 
that  clause  enables  us  to  see  distinctly,  from  the  recital,  in 
what  sense  the  words  are  used  by  the  testatrix.  She  be- 
gins by  saying,  that  ^'  whereas  I  have,  in  and  by  my 
said  will,  in  the  disposition  I  have  therein  made  of  my 
share  or  third  part  in  the  real  estates  in  the  county  of 
Westmoreland,  after  the  several  limitations  in  favour  of 
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I860.  my  great  nephew  Thomas  Bumingham  shall  be  spent, 
Gboyu  limited  the  same  precisely  in  the  same  manner  to  his  bro- 
BuBmaHAx.  *'^®^  Henry  Day  Bumingham."  Now  I  think  it  is  per- 
fectly clear,  that  by  the  words  ^'  several  limitations  in  fa- 
vour of  my  great  nephew  Thomas  Bumingham/'  the  testa- 
trix means  limitations  in  favour  of  him  and  his  sons  and 
daughters;  because  she  says,  that  after  those  are  spent 
the  estate  is  to  go  over  to  his  brother  Henry  Day  Buming- 
ham ;  but  by  the  will  it  is  not  to  go  over  till  all  the  limita- 
tions in  favour  of  the  issue,  as  well  as  the  limitations  in 
favour  of  his  brother  Thomas  Bumingham  himself,  shall  be 
spent;  therefore,  it  seems  to  me  perfectly  clear,  that  by  the 
use  of  the  words  "  several  limitations  in  favour  of  my  great 
nephew,''  the  testatrix  means  ^^  several  limitations  in  fa- 
vour of  my  great  nephew,  his  sons  and  daughters."  What 
is  the  meaning  of  the  word  limitations?  It  implies  gifts 
of  estates  to  him  and  to  his  sons  and  daughters,  and  gifts 
of  powers.  Then,  in  the  next  place  she  says,  in  like  man- 
ner the  same  is  to  go  to  his  brother  Henry  Day  Bur- 
ningham.  There  is  no  question  that,  "  to  his  brother,"  cou- 
pled with  the  words  '^  precisely  in  the  same  manner," 
gives  the  estates  to  Henry  Day  Bumingham  and  all  his 
issue;  and  that  is  what  she  means  by  the  use  of  these 
terms,  namely,  that  they  are  to  go  over  to  Henry  Day  Bur- 
ningham  and  his  issue,  precisely  in  the  same  way;  so  that 
the  words  "  his  brother  Henry  Day  Bumingham"  mean 
Henry  Day  Bumingham  and  his  issue.  Then  follows 
the  dispository  part  of  the  codicil;  and  the  question  is, 
what  is  its  true  meaning: — ''And  I  further  declare  my 
mind  and  will  to  be,  that,  in  the  next  disposition  made  in 
my  said  will  of  and  to  my  share  or  third  part  of  the  several 
copyhold  estates  holden  of  the  respective  manors  of  Parks 
and  Saundridge  with  Walmond,  in  the  county  of  Hertford, 
the  said  Thomas  Bumingham  shall,  after  the  limitations  in 
&vour  of  his  brother  Henry, ''  have  a  certain  estate."  That 
is  clearly  the  limitations  to  the  said  Henry  Day,  in  the 
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sense  in  which  she  has  declared  she  understands  those  words  18(S0. 
before;  that  is,  after  the  gifts  of  the  several  estates  to  him  Gboyu 
and  his  issue  in  the  will;  so  that  the  estates  to  Thomas  bumimohak. 
would  not  come  in  until  after  the  estate  to  Henry  Day  and 
his  issue  were  all  spent.  Then  what  estate  is  Thomas  to 
take?  He  is  to  take  precisely  the  same  estate  and  interest 
before  the  subsequent  limitations  to  Thomas  Day,  of  Al- 
dersgate-street,  and  Ralph  Day,  of  Watford,  shall  respect- 
iyely  take  place,  as  the  said  Henry  Day  Burningham.  Now 
the  sole  question  in  this  case  is,  whether  the  words  "  es* 
tate  and  interest"  are  to  be  read  in  the  same  sense  as  the 
word  "  limitations."  If  you  consider  the  word  "  limita- 
tions" as  a  gift  of  estate  and  interest  to  him  and  his  chil- 
dren, the  words  "  estate  and  interest"  must,  I  think,  be 
read  in  the  same  sense;  and  therefore,  the  estate  does  not 
go  over  to  Thomas  Day,  of  Aldersgate-street,  and  Ralph 
Day,  of  Watford,  until  the  estates  and  interest  given  to 
Thomas  Burningham  and  his  children  are  both  exhausted. 
It  seems  to  me,  therefore,  on  looking  at  this  clause,  that  the 
testatrix  has  enabled  us  by  the  context  to  judge  in  what 
sense  the  words  are  used,  and  that  they  are  not  used  in 
their  strict  grammatical  sensa  I  own  I  think,  that,  on 
considering  the  will  itself,  and  this  clause  in  the  will  also, 
in  connection  with  the  observations  made  by  Mr.  Parker 
as  to  the  probable  intent  of  the  testatrix,  looking  only  to 
the  rule  of  construction,  and  the  words  used  in  the  instru- 
ment itself,  the  intention  of  the  testatrix  is  abundantly 
clear.  I  think,  therefore,  that  our  certificate  to  the  Vice 
Chancellor  must  be  in  favour  of  the  defendant& 

RoLFB,  R — I  am  entirely  of  the  same  opinion ;  and  in 
no  part  of  the  judgment  of  the  Court  do  I  more  entirely 
concur  than  in  the  observation,  that  our  decision  in  this 
case  must  not  be  taken  as  trenching  in  the  slightest  degree 
on  that  canon  of  construction  by  which  we  are  called  upon 
only  to  interpret  the  language  we  have  before  u&    We  are 

VOL.  V.  0  BXCH. 
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Sybilla  Grover,  Henry  Mootaque  Grotkb,  Clerk,  and 
Charles  Ehret  Grover,  v.  Henry  Burninqham  and 
Thomas  Neville  Abdy. 

J.  D.  at  the       X  HIS  was  a  case  sent  by  the  Yice-Chancellor  of  England 

herVm  waT^   ^^'  *^®  Opinion  of  this  Court 

entitled  to  two       rphe  casc  Stated  in  substance,  that  Joan  Day,  at  the  time 

freehold  e»-  .  . 

tatea,  one  in  of  making  her  will  hereinafter  mentioned,  and  up  to  the 
WeBtmoreiand,  time  of  her  deccase,  was  seised  of  and  entitled  to,  as  tenant 
Ae  comity  of"*  ^^  common,  one  equal  undivided  third  part  of  certain 

Berks,  and  aUo  freehold  lands  and  hereditaments  in  the  county  of  West- 
two  copy-  ^ 

hold  estates, 

one  called  Hempstead,  and  the  other  Cock  Corns.  In  1778,  J.  D.  made  her  will,  and  detised  her 
freehold  estate,  after  certain  life  estates,  to  her  great  nephew  T.  B.  for  life,  then  to  his  issne  for  their 
lespectiye  lives,  remainder  to  his  brother  H.  B.  for  life,  then  to  his  issne  for  their  respectiTe  lives,  and 
then  to  S.  E.  for  life  and  her  issue,  remainder  to  the  light  heirs  of  the  testatrix.  She  deyised  the 
copyhold  estate  of  Hempstead,  after  certain  life  estates,  to  H.  B.  for  life,  remainder  to  his  issne,  re- 
mainder to  T.  D.,  and  tiie  copyhold  estate  of  Cock  Coms,  after  the  same  life  estate,  to  H.  D.  for  life, 
remainder  to  his  issue,  remainder  to  H.  D.  The  freehold  estate,  in  the  county  of  Berks,  the  testatrix 
devised,  after  certain  life  estates,  to  T  D.,  remainder  to  his  issue  for  their  respective  lives,  remainder 
to  his  brother  H.  D.  and  his  issue  in  like  manner,  remainder  to  S.  B.  for  life  and  her  issue,  and 
then,  with  limitations  over  in  strict  settlement,  to  certain  collateral  relations  of  the  testatrix.  In  1784, 
the  testatrix  made  the  following  codicil :  "And  whereas  I  have  in  and  by  my  said  will,  in  the  dispo- 
sition I  have  therein  made  of  my  share  of  the  real  estates  in  the  county  of  Westmoreland,  after  the 
several  limitations  in  fevour  of  my  great  nephew  T.  B.  shall  be  spent,  limited  the  same  precisely  in  the 
same  manner  to  his  brother  H.  D.  B.,  I  do  hereby  confirm  the  same,  and  further  declare  my  mind 
and  will  to  be,  that,  in  the  next  disposition  made  in  my  said  will  of  and  to  my  share  of  the  several 
copyhold  estates  of  Cock  Coms,  &c.,  the  said  T.  B.  sh^,  after  the  limitations  in  fevour  of  his  brother 
H.  D.  B.  shall  be  spent,  have  precisely  the  same  estate  and  interest  therein  before  the  subsequent 
limitations  to  T.  D.  and  B.  D.  shall  respectively  take  place  as  the  said  H.  D.  B.  shall  in  and  by  my 
said  will  in  the  estates  in  the  said  county  of  Westmoreland;  and  I  do  hereby  give  and  devise  the 
copyhold  estate  which  I  lately  purchased  of  the  widow  E.,  and  which,  after  my  admittance  to  the 
same,  I  surrendered  to  the  use  of  my  will,  to  the  said  H.  D.  B.,  with  the  like  limitations  over  as  are 
contained  in  my  said  will  and  this  codicil,  concerning  my  other  copyhold  estates  in  the  said  county  of 
Hertford  or  elsewhere:" — Held,  that,  according  to  the  true  construction  of  this  codicil  and  will,  the 
oopyhold  estate  of  Cock  Coms  was  devised  to  T.  B.  and  his  iatue  for  life. 
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moreland,  and  of  a  certain  freehold  messuage,  &c  at      ^  ^Q^Q*  ^ 
Maidenhead,  in  the  county  of  Berks,  and  was  at  the  time       Gbotbs 
of  the  making  of  the  surrenders  hereinafter  mentioned,    BuunroBAic. 
and  up  to  the  time  of  her  decease,  entitled  as  tenant  in 
common  to  one  equal  undivided  third  part  of  certain  copy- 
hold lands  and  hereditaments,  held  of  the  manor  of  Parks, 
in  the  county  of  Hertford ;  and  also  a  copyhold  estate 
called  Cock  Coms,  held  of  the  manor  of  Saundridge  with 
Walmond  in  that  county,  and  of  the  inheritance  of  the 
said  third  part  of  all  those  copyhold  hereditaments  in 
possession  to  her  and  her  heirs,  according  to  the  custom 
of  the  respective  manors,  of  which  the  same  were  respec- 
tively holden. 

In  May,  1776,  Joan  Day  surrendered  these  copyholds  to 
the  uses  of  her  will.  On  the  3rd  of  August,  1778,  she 
duly  made  and  executed  her  will,  by  which  she  devised 
her  Westmoreland  estate  to  her  two  sisters  Elizabeth  and 
Amy  Day  for  their  respective  lives,  with  remainder  to  her 
sister  Sarah,  the  wife  of  John  Lane,  and  to  John  the  hus- 
band of  the  said  Sarah  for  their  respective  lives,  with 
remainder  to  her  great  nephew  Thomas  Bumingham  for 
his  life  (with  a  limitation,  in  the  usual  form,  to  support 
contingent  remainders),  with  remainder  to  the  first  and 
other  sons  of  the  said  Thomas  Bumingham,  successively 
in  tail  general,  with  remainder  to  the  daughters  of  the 
said  Thomas  Bumingham,  as  tenant  in  common  in  tail; 
"  and  in  default  of  all  such  issue  of  the  said  Thomas  Bur- 
ningham,  then  to  the  use  of  his  brother  Henry  Day  Bur- 
ningham  in  like  manner,  for  his  life,  with  like  remainder 
to  my  said  trustees,  to  preserve  contingent  remainders; 
and  from  and  after  the  decease  of  the  said  Henry  Day 
Bumingham,  then  to  the  use  of  the  first  and  other  sons 
of  his  body,  and  afterwards  to  his  daughters,  in  like  man- 
ner as  the  same  is  hereinbefore  limited  to  his  brother 
Thomas  Bumingham  and  his  issue;  and  in  default  of  all 
such  issue  of  the  said  Henry  Day  Bumingham,  then  to 


186  EXCHEQUER  BEPOBTS. 

1850.  the  use  of  his  sister  Sarah  Elizabeth  Bumingham,  then  to 
Gbotu  the  use  of  the  first  and  other  sons  of  her  bodj,  and  after- 
BvvmQUAM.  ^^^^  *^  ^^^  daughters,  in  like  manner  as  the  same  is 
hereinbefore  limited  to  her  brothers  and  their  respective 
issue;  and  in  default  of  all  such  issue  of  the  said  Sarah 
Elizabeth  Bumingham,  then  to  the  use  of  mj  own  right 
heirs  for  ever."  The  will  having  set  forth  all  the  preced- 
ing limitations  in  full,  proceeded  to  declare  that  the  trus- 
tees, during  the  minority  of  the  respective  parties,  and  the 
parties  themselves  after  attaining  their  majority,  should 
have  power  of  leasing  the  property,  with  power  to  the 
nephews  who  might  be  in  possession  to  settle  the  same 
by  way  of  jointure  in  case  of  their  marriage.  The  will  also 
contained  a  provision,  that  during  the  respective  minorities 
of  Thomas,  Henry  Day,  and  Elizabeth  Burningham,  in  case 
they  should  be  in  possession,  their  father  should  receive 
the  rents  for  them. 

The  testatrix,  after  thus  disposing  of  the  Westmoreland 
estate,  proceeded  in  her  will  to  dispose  of  her  two  copy- 
hold estates  of  Hempstead  and  Cock  Coms.  These  were 
disposed  of  in  precisely  similar  terms,  with  the  exception 
of  the  ultimate  gift  in  fee,  which,  as  respected  the  first  of 
these  copyholds,  was  devised  to  one  Thomas  Day,  and  in 
the  latter  to  one  Ralph  Day,  distant  kinsmen  of  the  tes- 
tatrix. 

With  respect  to  the  copyhold  estate  of  Cock  Coms,  the 
testatrix  devised  her  share  therein  to  her  sisters  Elizabeth 
and  Amy  Day,  for  their  respective  lives,  remainder  to  her 
great  nephew  Henry  Day  Burningham  for  life,  with  limi- 
tations (at  full  length)  to  his  first  and  other  sons  and  the 
heirs  of  their  bodies  in  tail,  with  limitations  to  all  the 
daughters,  as  tenants  in  common  in  tail;  and  in  default 
of  such  issue  of  Henry  Day  Burningham,  "  then  to  the 
use  of  my  kinsman  Ralph  Day,  of  Watford,  in  the  county 
of  Hertford,  gentleman,  and  his  heirs  and  assigns  for  ever."' 
The  testatrix  then  devised  the  Maidenhead  estate  to  her 
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sisters  Elizabeth  and  Amy  for  life,  with  remainder  to        1850. 
Sarah  and  her  husband  for  their  lives,  and  then  to  Thomas       Gboysb 
Bumingham,  with  limitations  during  his  life  to  trustees   BuuiisaHAx. 
to  support  contingent  remainders,  with  remainder  to  his 
first  and  other  sons  and  daughters,  &;c.  (as  before);  and  in 
default  of  such  issue,  to  his  brother  Henry  Day  Burning* 
ham  for  life,  with  limitation  in  like  manner  to  trustees, 
with  remainder  to  his  sons  and  daughters,  &C.,  with  limit- 
ations oyer  in  strict  settlement  to  certain  other  collateral 
relations  of  the  testatrix. 

The  testatrix,  Joan  Day,  duly  made  and  executed  two 
codicils  to  the  foregoing  will,  bearing  date  respectively  the 
29th  of  July,  1784,  and  the  26th  of  May,  1792.  The  for- 
mer codicil,  so  far  as  it  is  material  to  the  present  question, 
is  as  follows: — 

"  And  whereas  I  have,  in  and  by  my  said  will,  in  the 
disposition  I  have  therein  made  of  my  share  or  third  part 
of  the  real  estates  in  the  county  of  Westmoreland,  after  the 
several  limitations  in  favour  of  my  great  nephew  Thomas 
Bumingham  shall  be  spent,  limited  the  same  precisely  in 
the  same  manner  to  his  brother  Henry  Day  Bumingham, 
I  do  hereby  confirm  the  same,  and  further  declare  my  mind 
and  will  to  be,  that,  in  the  next  disposition  made  in  my 
said  will,  of  and  to  my  share  or  third  part  of  the  several 
copyhold  estates  holden  of  the  respective  manors  of  Parks 
and  Saundridge  with  Walmond,  in  the  county  of  Hertford, 
the  said  Thomas  Bumingham  shall,  after  the  limitations 
in  favour  of  his  brother  Henry  Day  Bumingham  shall  be 
spent,  have  precisely  the  same  estate  and  interest  therein, 
before  the  subsequent  limitations  to  Thomas  Day,  of  Al- 
dersgate-street,  and  Ralph  Day,  of  Watford,  shall  respect- 
ively take  place,  as  the  said  Henry  Day  Bumingham  hath 
in  and  by  my  said  will,  in  the  estates  in  the  said  county 
of  Westmoreland ;  and  I  do  hereby  give  and  devise  the 
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1800.  the  use  of  his  sister  Sarah  Elizabeth  Bumingham,  then  to 
Gboyu  the  use  of  the  first  and  other  sons  of  her  body,  and  after- 
BuBiravoHAx.  ^^^^  to  her  daughters,  in  like  manner  as  the  same  is 
hereinbefore  limited  to  her  brothers  and  their  respective 
issue;  and  in  default  of  all  such  issue  of  the  said  Sarah 
Elizabeth  Bumingham,  then  to  the  use  of  my  own  right 
heirs  for  ever/'  The  will  having  set  forth  all  the  preced- 
ing limitations  in  full,  proceeded  to  declare  that  the  trus- 
tees, during  the  minority  of  the  respective  parties,  and  the 
parties  themselves  after  attaining  their  majority,  should 
have  power  of  leasing  the  property,  with  power  to  the 
nephews  who  might  be  in  possession  to  settle  the  same 
by  way  of  jointure  in  case  of  their  marriage.  The  wiD  also 
contained  a  provision,  that  during  the  respective  minorities 
of  Thomas,  Henry  Day,  and  Elizabeth  Burningham,  in  case 
they  should  be  in  possession,  their  father  should  receive 
the  rents  for  them. 

The  testatrix,  after  thus  disposing  of  the  Westmoreland 
estate,  proceeded  in  her  will  to  dispose  of  her  two  copy- 
hold estates  of  Hempstead  and  Cock  Com&  These  were 
disposed  of  in  precisely  similar  terms,  with  the  exception 
of  the  ultimate  gift  in  fee,  which,  as  respected  the  first  of 
these  copyholds,  was  devised  to  one  Thomas  Day,  and  in 
the  latter  to  one  Ralph  Day,  distant  kinsmen  of  the  tes- 
tatrix. 

With  respect  to  the  copyhold  estate  of  Cock  Coms,  the 
testatrix  devised  her  share  therein  to  her  sisters  Elizabeth 
and  Amy  Day,  for  their  respective  lives,  remainder  to  her 
great  nephew  Henry  Day  Burningham  for  life,  with  limi- 
tations (at  full  length)  to  his  first  and  other  sons  and  the 
heirs  of  their  bodies  in  tail,  with  limitations  to  all  the 
daughters,  as  tenants  in  common  in  tail;  and  in  default 
of  such  issue  of  Henry  Day  Burningham,  "  then  to  the 
use  of  my  kinsman  Ralph  Day,  of  Watford,  in  the  county 
of  Hertford,  gentleman,  and  his  heirs  and  assigns  for  ever." 
The  testatrix  then  devised  the  Maidenhead  estate  to  her 
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sisters  Elizabeth  and  Amy  for  life^  with  remainder  to        1860. 
Sarah  and  her  husband  for  their  lives,  and  then  to  Thomas       Gboysr 
Bumingham,  with  limitations  during  his  life  to  trustees   BuBxnroHAM. 
to  support  contingent  remainders,  with  remainder  to  his 
first  and  other  sons  and  daughters,  &c.  (as  before);  and  in 
default  of  such  issue,  to  his  brother  Henry  Day  Burning- 
ham  for  life,  with  limitation  in  like  manner  to  trustees, 
with  remainder  to  his  sons  and  daughters,  &c.,  with  limit- 
ations over  in  strict  settlement  to  certain  other  collateral 
relations  of  the  testatnx. 

The  testatrix,  Joan  Day,  duly  made  and  executed  two 
codicils  to  the  foregoing  will,  bearing  date  respectively  the 
29th  of  July,  1784,  and  the  26th  of  May,  1792.  The  for- 
mer codicil,  so  far  as  it  is  material  to  the  present  question, 
is  as  follows: — 

**  And  whereas  I  have,  in  and  by  my  said  will,  in  the 
disposition  I  have  therein  made  of  my  share  or  third  part 
of  the  real  estates  in  the  county  of  Westmoreland,  after  the 
several  limitations  in  favour  of  my  great  nephew  Thomas 
Bumingham  shall  be  spent,  limited  the  same  precisely  in 
the  same  manner  to  his  brother  Henry  Day  Bumingham, 
I  do  hereby  confirm  the  same,  and  further  declare  my  mind 
and  will  to  be,  that,  in  the  next  disposition  made  in  my 
said  will,  of  and  to  my  share  or  third  part  of  the  several 
copyhold  estates  holden  of  the  respective  manors  of  Parks 
and  Saundridge  with  Walmond,  in  the  county  of  Hertford, 
the  said  Thomas  Bumingham  shall,  after  the  limitations 
in  favour  of  his  brother  Henry  Day  Bumingham  shall  be 
spent,  have  precisely  the  same  estate  and  interest  therein, 
before  the  subsequent  limitations  to  Thomas  Day,  of  AI- 
dersgate-street,  and  Ralph  Day,  of  Watford,  shall  respect- 
ively take  place,  as  the  said  Henry  Day  Bumingham  hath 
in  and  by  my  said  will,  in  the  estates  in  the  said  county 
of  Westmoreland ;  and  I  do  hereby  give  and  devise  the 
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1850.       copyhold  estate  which  I  lately  purchased  of  the  widow 
Grot»»       Kinder,  and  which,  after  my  admittance  to  the  same,  I 
^'  surrendered  to  the  use  of  my  will,  to  the  said  Henry  Day 

Burningham,  with  the  like  limitations  over  as  are  con- 
tained in  my  said  will  and  this  codicil,  concerning  my 
other  copyhold  estates  in  the  said  county  of  Hertford  or 
elsewhere.'' 

The  other  codicil  did  not  relate  to  the  property  called 
Cock  Coms. 

The  testatrix  died  in  1794,  without  having  revoked  her 
will  or  the  said  codicils.  Her  sisters,  Elizabeth  and  Amy 
Day,  survived  her,  and  died  in  the  lifetime  of  Thomas  Bur- 
ningham. Henry  and  Thomas  Burningham  and  Ralph 
Day  all  survived  the  testatrix.  Henry  Day  Burningham 
died  in  1794,  and  in  the  lifetime  of  Thomas  Burningham, 
never  having  married.  Thomas  Burningham  died  in  1846. 
The  defendant  Henry  Burningham  was  the  eldest  son  of 
Thomas  Burningham.  The  estate  and  interest  in  the  copy- 
hold of  Cock  Coms,  to  which  Ralph  Day,  his  heirs  or  as- 
signs, might  be  entitled  under  the  preceding  will  and  co- 
dicils, became  vested  in  the  plainti& 

The  question  for  the  opinion  of  the  Court  was,  whether, 
upon  the  death  of  Thomas  Burningham,  the  one  undivided 
part  or  share  in  the  copyhold  estate  of  Cock  Coms  did,  un- 
der or  by  virtue  of  the  said  will  and  codicils  or  any  of  them, 
pass  to  the  said  Ralph  Day,  his  heirs  or  assigns;  or  whe- 
ther, upon  the  death  of  the  said  Thomas  Burningham,  Hen- 
ry Burningham,  as  the  first  son  of  Thomas  Burningham,  be- 
came entitled  to  any  and  to  what  estate  and  interest  there-, 
in,  by  virtue  of  the  said  will  and  codicils  or  any  of  them. 

The  case  was  argued  by 

Humphry y  for  the  plaintiffs,  who  cited  the  following  au- 
thorities as  to  the  true  rule  in  the  construction  of  wills:— 
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1  Jannan,  466;  2  Roper  on  Legacies,  1468;  FerguBcm  v.  i860. 

Dufibar{(i)^  Harrison  v.  Forenum(JI}\  ThomhiU  v.  HaU(c)f  Obotu 

Doe  d.  Searle  v.  Hides  (d),  Stokes  v.  Heron  (e),  and  Doe  v.  ^jjbmimqbjm. 
Davie8(J). 

J,  Parker f  for  the  defendants. 

Pollock,  C.  B. — In  this  case  we  shall  certify  to  the  Vice- 
Chancellor  of  England,  that,  in  our  opinion,  upon  the 
death  of  Thomas  Bumingham,  one  undivided  third  part 
of  the  copyhold  estate  called  Cock  Corns  did  not,  by  vir- 
tue of  the  will  and  codicils,  pass  to  Balph  Day,  his  heirs 
or  assigns;  but  that  Henry  Bumingham,  as  the  first  son 
of  Thomas,  became  entitled  to  an  estate  tail  in  possession 
therein. 

In  stating  my  own  view  upon  the  subject,  I  do  not  in 
the  slightest  degree  mean  to  question  the  authorities  that 
were  cited  by  the  learned  counsel  on  behalf  of  the  plain- 
tiff I  have  the  greatest  respect  for  the  principle  that  has 
been  frequently  supported  in  this  Court,  namely,  that  we 
are  to  look,  not  so  much  at  the  intention  of  the  testator, 
as  at  what  is  the  legal  meaning  of  the  language  he  has 
used;  and  if,  therefore,  it  is  a  matter  of  coi^jecture,  or  of 
matter  merely  of  doubt  and  uncertainty,  the  true  meaning 
of  the  language  used  must  be  adhered  to,  and  that  cannot 
be  supplied  which,  from  other  circumstances,  one  may 
have  a  strong  opinion  that  the  testator  may  have  meant. 
It  is  not  allowable  to  supply  language  in  order  to  carry 
out  such  supposed  intention.  Now,  applying  that  rule  to 
the  present  case,  the  question  then  is,  whether  the  inten- 
tion for  which  the  defendant  contends  is  expressed  on  these 
instruments.  Now,  I  think  I  cannot  convey  my  view  of 
it  better  than  by  saying,  that  it  appears  to  me  that  there  are 

(a)  3  Bro.  C.  C.  469.  {d)  8  Bing.  475. 

{h)  6  Ves.  207.  \e)  12  0.  t  P.  161. 

(c)  20.4(F.88.  (/)  4M.^W.  607. 
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1850.  ^  The  pleader  selects  the  former  as  the  time,  and  the  plea 
avers,  that  when  the  agreement  was  made,  (not  after- 
wards,) they  were  the  holders;  and  the  replication  denies 
that  material  fact,  and  properly,  for  if  that  was  untrue  the 
whole  plea  fails.  The  pleader  might  have  relied  on  their 
being  holders  subsequently,  but  he  has  not  done  so. 

Mr.  Peacock,  however,  argues,  that  the  replication,  by 
not  traversing  the  averment  that  Macdowall  &  Sons  deli- 
vered the  bills  to  the  plaintiff  after  the  agreement,  and 
with  notice  of  the  premises,  admits  those  facts,  and  that 
they  constitute  an  answer  to  the  plaintiff's  case.  But  that 
is  a  fallacy;  though  the  replication  admits  a  delivery  after 
the  agreement,  it  does  not  admit  any  legal  title  in  Mac- 
dowall &  Sons  as  holders  then. 

The  word  "delivered"  does  not  import  that  they  sub- 
sequently acquired  a  title  to  the  bills,  to  enable  them  to 
make  a  good  title  to  another  by  delivery;  it  means  no 
more  than  simple  delivery,  which  is  quite  immaterial  if 
they  had  not  then  acquired  a  new  title  to  the  bills.  And 
the  admission  of  notice  of  the  premises,  by  the  absence 
of  a  traverse  of  that  fact,  is  unimportant  The  allega- 
tion is  surplusage,  if  the  bills  were  indorsed  after  they  be- 
came due,  and  is  wholly  immaterial  besides;  for  if  the  fact 
did  not  exist  of  an  agreement  made  when  Macdowall  & 
Sons  were  holders  of  the  bills,  notice  of  a  non-existing  fact 
is  quite  idle  and  unimportant. 

Rule  refosed. 
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Lush  v.  Russell.  May  8. 


.SSUMPSIT.— The  declaration,  after  stating  that  the  in  an  action  of 

assumpsit 

defendant  carried  on  the  business  of  a  baker  at  Bristol,  brought  by  the 
and  had  hired  the  plaintiff  as  his  servant  for  the  period  of  yant,^for  d^ 
four  years,  allied  as  a  breach,  ''that  the  defendant  did  not  ^^°^^ 
nor  would,  although  he  the  defendant  hath  never,  during  period  for 
the  said  part  of  the  said  term  during  which  the  plaintiff  hired,  the  de- 
80  remained  and  continued  in  his  the  defendant's  service  ^^^^a^od- 
as  aforesaid,  ceased  to  carry  on  the  said  business  of  a  antrefiuedto 

permit  the 

baker,  but  during  such  last-mentioned  time  carried  on  and  phuntiff  to  oon- 
still  does  carry  on  the  same  in  the  said  city  of  Bristol  as  lerWcednring 
aforesaid,  continue  him  the  plaintiff  in  his  the  defendant's  ^J^,^|fJJJ'  "^ 
said  employ  for  the  said  term  of  four  years,  to  be  com-  missed  him 

—  therefrom* 

puted  from  the  day  and  year  first  aforesaid,  but  on  the  Plea,  that,  after 
contrary  thereof,  during  the  said  term  of  four  years,  and  theagr^ent, 
before  the  expiration  thereof,  to  wit,  &c.,  refused  to  suffer  «»d jnsfore  the 

^  '  '         '  dischaige  and 

the  plaintiff  to  continue  in  his  the  defendant's  said  employ  dismissal,  the 

for  the  remainder  of  the  said  term  of  four  years,  and  then  ducted  himself 

wrongfuUy  dismissed  and  discharged  the  plaintiff  there-  ^ddLwhedlSt 

from  withotU  any  reaaonahle  or  probaUe  cause  whatsoever,  "Mim«.  fnd 

"^  disobeyed  the 

and  hath  thence  hitherto  wholly  neglected  and  refrised,  defendant's 
and  still  doth  neglect  and  refrise,  to  continue  the  plaintiff  withotatMB,' 
in  his  the  defendant's  said  employ  for  the  remainder  of  the  ^^  ^^^!^S^' 

*     •'  ant  wrongnilly 

said  term  or  any  part  thereof."  dismissed  and 

The  defendant  pleaded,  "  that,  after  the  making  of  the  piaia^^rithoiit 
promise  and  agreement,  and  before  and  at  the  time  of  the  ^JJ^'i^con- 
dismissal  and  discharge  of  the  plaintiff  by  the  defendant,  ^^^^  ^  ^« 

o  r  ^  '    country,    usue 

to  wit,  &a,  he  the  said  plaintiff  conducted  himself  in  an  thereon:— 

improper,  offensive,  and  disobedient  and  insolent  manner,  Uiough  the 

and  was  guilty  of  habitual  negligence  and  carelessness  in  ^^"spwiS 

and  about  his  said  capacity  and  duty  of  a  journeyman  ^^nij^re'* " 

•^  "^  putting  m  issue 

an  immaterial 
aHegatifm  in  the  dedantioii,  yet,  as  issue  had  been  taken  on  the  plea,  the  phuBtiff*s  misconduct, 
as  well  as  the  fitft  of  his  dismissal,  were  in  issue,  and  consequently  that  eridence  of  such  misconduct 
offiaed  at  the  trial  by  the  defendant  was  improperly  rejected,  and  that  the  onus  of  such  proof  lay  on 
the  defendant. 
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1850.  baker,  insomuch  that  the  defendant  was  forced  and  obliged 
to  dismiss  and  discharge  the  plaintiff,  and  could  not  longer 
keep  him  in  his  the  defendant's  service,  and  the  defendant 
was  forced  and  obliged  by  such  conduct  of  the  plaintiff  to 
put  an  end  to  such  service  and  employ;  tuUhaiU  thiSy  that 
the  defendant  then  wrongfully  dismissed  and  discharged 
the  plaintiff  therefrom  without  any  reasonable  or  probable 
cause  whatsoever,''  modo  et  forma;  concluding  to  the  coun- 
try.    Upon  which  plea  issue  was  joined. 

At  the  trial,  before  CresaweUy  J.,  at  the  last  Summer  As- 
sizes at  Bristol,  the  defendant's  counsel  admitted  the  dis- 
missal, but  offered  evidence  to  shew  that  the  plaintiff  had 
so  misconducted  himself,  as  to  justify  his  dismissal  by  the 
defendant  The  learned  Judge  refused  to  receive  this  evi- 
dence, being  of  opinion  that  the  only  question  raised  by 
the  plea  was  the  mere  fact  of  dismissal. 

A  rule  for  a  new  trial  having  been  obtained,  on  the 
ground  of  misdirection,  in  last  Hilary  Vacation  (Feb.  13), 

Butt  shewed  cause. — ^The  direction  of  the  learned  Judge 
was  correct.  The  c&se  o{ Powell  y.Bradbv/ry  (a),  to  which 
reference  was  made  at  the  trial,  is  strictly  in  point  That 
was  an  action  for  the  wrongful  dismissal  of  the  plaintiff, 
who  was  the  defendants'  servant;  and  the  defendants  plead- 
ed, secondly,  that  they  did  not  wrongfully,  without  reason- 
able or  probable  cause,  dismiss  or  discharge  the  plaintiff 
from  the  employ  of  the  defendants,  modo  et  form&;  and 
JUaide,  J.,  in  delivering  the  opinion  of  the  Court,  says, 
''  The  Court  is  agreed  on  one  question,  namely,  that  the 
second  plea  puts  in  issue  nothing  except  the  fact  of  dis- 
missal"— The  Court  then  called  upon 

Peacocky  in  support  of  the  rule. — This  question,  which 
appears  to  have  arisen  and  to  have  been  argued  in  the 
case  relied  upon,  was  not  material  to  the  decision  there, 

(a)  18  L.  J.,  C.  P.,  116. 
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and  the  judgment  of  the  Court  was  not  founded  upon  it  ^  1850. 
The  plea  in  that  case  was  a  general  traverse.  The  present 
plea  distinctly  raises  the  question,  whether  or  not  the 
plaintiff  was  dischaiged  for  reasonable  cause.  An  objec- 
tion might  have  been  raised  to  the  plea^  on  special  demur- 
rer, that  it  ought  to  have  been  in  confession  and  avoidance, 
and  that  it  ought  to  have  set  out  affirmatively  what  the 
dismissal  was.  Even  assuming  that  the  allegation  which 
the  plaintiff  contends  to  have  been  in  issue  at  the  trial,  was 
altogether  immaterial  before  plea,  the  defendant  has  made 
it  material  by  this  form  of  pleading.  A  traverse  cannot  be 
properly  taken  on  an  immaterial  point,  or  one  which  is 
prematurely  alleged  (a) ;  but  if  the  defendant  please  to  take 
upon  himself  to  traverse  such  an  allegation,  he  puts  it  in 
issue.  The  declaration  would  no  doubt  be  good  without 
the  allegation:  Sir  Ralph  Bovp's  caseQ)).  [Parke,  B. — 
One  question  here  is,  whether  the  inducement  in  this  plea 
varies  it  from  the  case  of  Powell  v.  Bradbury.  In  Frankum 
V.  Lord  Falmouth  (c),  which  was  an  action  for  the  diversion 
of  a  watercourse,  it  was  held,  that  the  plea  of  not  guilty  did 
not  put  in  issue  the  wrongAilness  of  the  act.]  Here  the 
inducement  distinguishes  this  case  from  Powell  v.  Brad- 
bury.    The  plaintiff  might  have  traversed  the  inducement. 

Butt  was  again  heard  in  support  of  the  direction. — ^The 
plea  merely  traverses  and  puts  in  issue  the  material  words 
in  the  allegation,  to  which  it  is  directed.  The  substance 
of  the  issue  alone  need  be  proved.  The  plaintiff  adopted 
the  only  course  that  was  open  to  him,  by  joining  issue. 
He  could  not  traverse  the  inducement.  There  is  no  au- 
thority to  shew  that  the  inducement  to  a  special  traverse 
alters  the  effect  of  the  traverse.  In  PaJmer  v.  Qooden  (d), 
Tindalj  C.  J.,  in  delivering  the  judgment  of  the  Court  of 

(a)  Stephen  on  Pleading,  p.  275,         (c)  2  A.  &  E.  452. 
5Ui  edit.  ((Q  8  M.  <fe  W.  890. 

(b)  I  Vent.  217. 
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1850.        error,  said,  '^  But  a  party  does  not  make  an  issue  upon  the 

substantial  matter  to  be  tried  by  the  jury  bad,  merely 

because  he  includes  in  it  something  of  total  surplusage 

and  immateriality."    [He  also  referred  to  Baa  Abr.  tit 

'Tleas  and  Pleading/'  ^2) ;  SpOOywry  v.  MitMethvHiiUia); 

and  Co.  litt  483.,  to  shew  the  effect  of  the  terms  ''  modo 

et  formft."] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pabkb,  B. — In  this  case,  which  was  tried  before  my 
Brother  OreasweU,  at  Bristol,  a  rule  nisi  was  granted  on  the 
ground  of  misdirection,  and  cause  shewn  at  the  late  sittings 
after  term. 

It  was  an  action  brought  by  the  plaintiff  a  servant,  for 
dismissing  him  during  the  period  for  which  he  was  hired, 
viz.  four  years;  and  the  plaintiff  in  his  declaration  alleged, 
that  the  defendant  refused  to  permit  the  plaintiff  to  con- 
tinue in  his  service  during  the  term,  and  wrongfully  dis- 
missed him  therefrom  without  any  reasonable  cause. 

The  defendant  pleaded,  that,  afler  the  making  of  the 
agreement,  and  before  the  dischazge  and  dismissal,  the 
plaintiff  conducted  himself  in  an  improper  and  disobe- 
dient manner,  and  disobeyed  the  defendant's  kwful  or- 
ders; without  this,  that  the  defendant  wrongfully  dis- 
missed and  discharged  the  plaintiff  without  reasonable 
cause,  and  concluded  to  the  country.  • 

On  the  trial,  the  defendant  having  admitted  the  dis- 
missal, proposed  to  shew  that  the  plaintiff  had  miscon- 
ducted himself  so  as  to  justify  the  discharge;  but  the 
learned  Judge  refused  to  receive  the  evidence,  and  di- 
rected a  verdict  for  the  plainti^  being  of  opinion  that  the 
plea  put  in  issue  the  dismissal  only.  We  are  to  decide 
whether  that  direction  was  right,  and  we  are  of  opinion 

(a)  1  Taunt.  146. 
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that  it  was  not.    The  question  is  not>  whether  the  plea         1850. 
would  have  been  bad  on  demurrer,  for  putting  in  issue  an 
immaterial  allegation,  but  how  the  issue  raised  was  to  be 
disposed  of  at  the  trial 

There  is  no  doubt  that  the  plaintiff  might  have  omitted 
the  allegation  that  the  defendant  dismissed  him  "  with- 
out reasonable  cause/'  and  that  the  averment  of  his  having 
done  so,  was,  in  the  declaration,  immaterial  and  surplusage, 
and  ought  not  to  have  been  put  in  issue;  and  that  the 
plea,  in  form  at  least,  throws  the  burden  of  the  proof 
of  the  want  of  reasonable  cause  on  the  plaintiff,  which  the 
defendant,  on  proper  pleadings,  ought  to  have  borne;  and 
on  these  grounds,  the  plea  is  clearly  demurrable ;  but,  it  not 
having  been  demurred  to,  the  matters  which  it  does  put 
in  wucy  though  immaterial  in  that  stage,  and  improperly 
put  in  issue,  must  be  disposed  of  by  the  jury,  under  the 
direction  of  the  Judg&  For  example,  if  the  plea  were  to 
put  in  issue  matter  of  aggravation  unnecessarily  stated, 
and  only  that — as  the  conversion  of  goods  in  an  action  of 
trespa^  for  taking  them,  the  death  of  cattle  in  the  same 
form  of  action  for  driving  them — ^though  the  plea  would 
be  unquestionably  bad,  the  verdict  must  be  taken  one  way 
or  the  other  upon  the  issue  on  tiie  trial  In  like  manner, 
it  must,  if  the  plea  put  in  issue  that  wnd  another  voA 
material  fact,  the  only  question  being,  tiuheiher  it  is  put 
in  issue.  Now,  it  is  certain  that  if  the  form  of  the  tra- 
verse is  such  that  the  material  may  be  separated  from  the 
immaterial  averments,  the  material  need  only  be  proved 
on  the  trial  Such  is  the  case  where  there  is  a  plea  which 
is  a  general  denial  only,  as  not  guilty  in  trespass,  or  case, 
where  immaterial  matter  or  matter  in  aggravation  was 
stated ;  such  would  be  the  case  in  non  assumpsit,  under  the 
old  system,  on  such  a  declaration  as  the  present;  and  such 
would  have  been  the  case  if  the  defendant  had  traversed 
the  allegation  of  dismissal  in  the  general  form,  "  that  he 
did  not  dismiss  the  plaintiff,  modo  ac  forma;"  then  the 
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1860.^      dismissal  only,  the  material  part,  would  have  been  in 
issue. 

Littleton,  in  sect.  483,  is  as  follows: — "  To  this  it  may  be 
said,  that  these  words  (modo  ac  forma  prout,  &a)  in  many 
cases  are  words  of  form  of  pleading,  and  not  words  of 
substance.  For,  if  a  man  bring  a  writ  of  entry  in  casu 
proviso,  of  the  alienation  made  by  the  tenant  in  dower  to 
his  disinheritance,  and  counteth  of  the  alienation  made 
in  fee^  and  the  tenant  saith  that  he  did  not  alien  in 
manner  as  the  demandant  hath  declared,  and  upon  this 
they  are  at  issue;  and  it  is  found  by  verdict  that  the 
tenant  aliened  in  tail  or  for  term  of  another  man's  life, 
the  demandant  shall  recover;  yet  the  alienation  was  not 
in  manner  as  the  demandant  hath  declared,''  &c.  An 
explanation  is  given  in  P.  N.  B.  206  (G) : — "  The  writ  in 
casu  proviso  supposeth  the  alienation  to  be  made  in  fee, 
although  it  be  but  for  life  or  in  tail,  for  that  there  is 
no  oikerform ;"  and  it  '^  is  not  material,  for  if  it  be  in 
fee,  or  in  tail,  or  for  life,  it  is  a  forfeiture  of  the  estate." 
Again,  in  the  case  of  Pope  v.  Skinner  (a),  where, -in  re- 
plevin, the  defendant  avowed  for  damage  feasant  in  the 
month  of  April,  and  the  plaintiff  replied,  that  one  Wil- 
liams was  seised  in  fee  and  had  a  right  of  common,  and 
demised  the  land  to  him  for  a  year  ^rom  the  Lady-day  be- 
fore, and  on  a  traverse  "  non  demisit  modo  ac  form&,  the 
lease  appeared  to  begin  on  Lady-day;  it  was  held,  that 
the  substance  of  the  issue  was,  whether  the  lease  covered 
the  time  of  the  trespass,  which  it  would  do;  whether  it 
commenced  on  the  25th  or  26th  of  March;  and  the  modo 
ac  form&  was  immaterial. 

From  the  report,  however,  it  seems  that  the  verdict  was 
special,  stating  the  facts;  and  it  is  said,  that  the  jury  might 
have  found  against  the  plaintiff,  and  could  not  safely  have 
found  a  general  verdict  for  him. 

(a)  Hob.  72. 
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A  distinction  is  taken  in  Co.  Litt.  281.  b.,  in  the  Com-  185a 
mentarj  to  the  above  section,  between  the  effect  of  the 
words  "modo  ac  form&,"  when  the  issue  is  on  the  point 
of  the  writ  or  action,  and  where  it  is  on  a  coUateral  point; 
in  the  former  case  they  are  matter  of  form,  in  the  latter 
material.  That  the  issue  was  on  the  point  of  the  writ 
or  action,  in  the  case  put  in  Littleton,  is  abundantly  clear. 
Whether  it  is  so  in  this  case,  or  within  the  meaning  of 
that  rule,  it  is  unnecessary  to  decide;  for,  assuming  the 
words  '*  modo  ac  form&''  to  be  quite  immaterial,  it  will  make 
no  difference,  as  will  appear.  Again,  if  there  be  a  plea 
of  justification  which  contains  material  and  immaterial 
matter,  the  replication  de  injuria  absque  tali  caus&  would 
put  in  issue  the  material  matter  only:  SpiUbury  v.  Mickle- 
thwaite(a)y  Davis  v.  Chapman  (6).  But  if  the  traverse,  in- 
stead of  being  in  a  general  form,  puts  in  issue  theimmaterial 
part  in  express  terms,  that  must  be  disposed  of  by  the  jury, 
and,  generaUy  speaking,  according  to  the  terms  of  the 
issue.  The  objection  to  such  a  plea  on  demurrer  is,  that 
if  issue  were  taken  on  it,  it  would  oblige  the  plaintiff 
to  prove  what  but  for  the  form  of  the  issue  he  need  not 
have  proved.  This  is  the  general  character  of  the  objec- 
tion that  a  traverse  is  too  large — see  the  case  of  Oorham 
V.  Sweeting  (c),  where  it  is  very  correctly  said  in  the  note 
of  the  learned  editor,  ''It  shall  not  be  permitted  to  a 
defendant,  by  expressly  traversing  any  allegation  in  the 
declaration  by  a  formal  traverse,  to  compel  the  plaintiff  to 
prove  more  than  he  would  be  bound  to  do  if  the  defendant 
had  pleaded  the  general  issue  only  to  the  declaration."' 

Now,  there  cannot  be  any  doubt  that  this  form  of  a 
traverse  does  in  express  terms  deny  the  want  of  reason- 
able cause;  and  therefore,  that  question  must  be  disposed 
of  by  the  jury.    Whether  it  throws  the  burden  of  proof  on 


(a)  1  Taunt.  146.  {c)  2  Wms.  Saund.  207  a,  n. 

{b)  2  M.  4(  G.  921.  24,  6th  edit. 

VOL.  V.  P  EXCH. 


210  BXCHBQUEB  BBPOBTS. 

the  wrong  party  is  immaterial  in  the  present  inquiry;  if  it 
does,  it  is  an  additional  reason  for  demnrring  to  it:  but  it 
Rdsssll  nevertheless  puts  in  issue  the  want  of  reasonable  cause, 
however  informally.  We  think,  however,  that  on  the  trial 
of  the  issue  the  onus  probandi  would  be  on  the  defendant, 
on  the  ground  that  he  had  the  affirmative  of  the  proposi- 
tion to  maintain,  and  that  the  defendant  ought  to  justify  the 
act  of  dismissal,  which  is  prim&  facie  a  breach  of  covenant. 

Upon  reference  to  the  authorities  and  cases  cited  on  the 
argument,  there  is  none  that  is  at  variance  with  the  rule, 
that  if  the  traverse  be  general  in  its  terms,  it  does  not  in- 
volve matter  which  need  not  have  been  pleaded,  and  that, 
if  it  is  special,  denying  that  matter  expready,  it  does,  ex- 
cept the  case  of  Potvdl  v.  Bradhwry  (18  L.  J.),  on  the  au- 
thority of  which,  no  doubt  the  learned  Judge  proceeded. 

In  the  present  case  there  is  an  inducement  which  leaves 
no  doubt  as  to  the  intention  of  the  pleader  in  the  traverse ; 
which  there  was  not  in  that;  but  we  do  not  think  we  ought 
to  rely  upon  that  distinction. 

We  cannot  ascertain,  from  the  short  report  of  the  case 
of  Powetl  V.  Bradbury^  in  the  Law  Journal,  whether  the 
question  of  what  was  in  issue  on  such  a  traverse,  on  which 
the  opinion  of  the  Court  appears  to  have  been  declared, 
was  material  to  the  decision  of  the  case,  or  extrajudicial ; 
in  the  report  of  the  same  case,  in  7  Com.  Bench  Reports  (a), 
just  published,  it  doea  Be  this  as  it  may,  it  does  distinctly 
appear  that  the  opinion  was  founded  on  the  authority  of  the 
case  of  Frcmkum  v.  The  Earl  of  Falmouth  (6),  which  we 
think  inapplicable,  as  the  question  there  arose  on  the  issue 
on  a  plea  of  not  guilty,  and  it  was  rightly  held,  that  al- 
though there  was  an  averment  in  the  declaration,  that  the 
defendant  wrongftdly  diverted  a  watercourse,  the  wrongful 
nature  of  the  act  was  not  in  issue.  It  was  not  the  case  of  an 
express  traverse.  Matter  of  aggravation  would  nothavebeen 
in  issue  on  not  guilty,  and  yet,  if  expresdy  put  in  issue,  it 
must  have  been  proved.    So,  unnecessary  matter,  as  an 

{a)  Page  201.  (b)  2  A.  dr  £.  452. 
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ayerment  of  the  defendant  being  of  full  age  when  he  i860. 
executed  a  bond,  if  the  plea  had  stated  (admitting  the 
execution  of  the  bond)  that  he  was  not  then  of  full  age, 
that  question  would  have  been  in  issue,  and  equally  so  if 
the  issue  was  such  (whether  infonnal  or  not,  in  that  re- 
spect, is  of  no  consequence)  as  to  put  both  facts,  the  exe- 
cution of  the  bond  and  the  majority,  in  issue. 

The  case  of  Pcimer  v.  Oooden{a),  which  was  the  other 
case  cited  for  the  plaintiff,  does  not  decide  the  question 
as  to  what  should  be  proved  on  an  issue  involving  imma* 
terial  matter  of  the  description  which  this  does.  A  satis- 
factory reason  for  that  judgment  is,  that  a  traverse  is  not 
bad  which  involves  what  is  not  merely  immaterial  but 
impossible,  and  therefore  incapable  of  being  proved  at  all, 
as  a  traverse  of  an  entry  on  and  an  expulsion  from  an  in« 
corporeal  hereditament,  viz.  tolls.  Lord  Chief  Justice 
Tindal  says,  indeed,  that  an  issue  upon  the  substantial 
matter  to  be  tried  by  the  jury,  is  not  bad  merely  because 
it  includes  in  it  something  of  total  surplusage  and  im- 
materiality. But  that  is  not  the  case  here;  for  the  alle- 
gation of  the  want  of  reasonable  cause  need  not  have  been 
made  by  the  plaintiff,  and  is  surplusage  in  that  sense;  yet, 
being  expressly,  though  informally,  put  in  issue,  it  is  not 
totally  immaterial,  but  the  contrary. 

There  are,  however,  other  cases  not  cited  on  the  argu- 
ment to  which  it  is  necessary  to  advert,  which  are  autho- 
rities that  where  an  immaterial  circumstance  was  travers- 
ed expressly,  it  need  not  be  proved.  One  is  the  case  of 
Cartrick  v.  Blagrave{b)y  an  action  by  the  assignees  of  a 
leasehold  reversion.  The  declaration  stated,  that  the  les- 
sor, at  the  time  of  the  lease,  was  lawfully  possessed  of 
certain  premises,  that  is  to  say,  for  the  remainder  of  a 
term  of  twenty-two  years,  commencing  the  25th  of  De-' 
oember,  1797,  and  made  the  lease,  and  then  the  plaintiff 
derived  title  by  assignment  from  the  lessor,  and  alleged 

(a)  8  M.  <fe  W.  890.  (h)  1  B.  <Sr  B.  531. 
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18/K).  breaches.  The  defendant  pleaded,  that  the  lessor  was  not, 
at  the  time  of  the  lease,  possessed  for  the  residue  and  re- 
mainder of  the  said  supposed  term  of  twenty-two  years, 
modo  ac  form&,  &c.,  and  there  was  a  general  demurrer. 
The  Court  held,  and  very  properly,  that  the  allegation  was 
traversable,  and  did  not  amount  to  nil  habuit  in  tene- 
mentis,  and  gave  two  answers  to  the  second  objection, 
that  the  plea  put  in  issue  the  precise  term  of  the  lease, 
and  that  the  plaintiff's  case  would  be  defeated  if  it  ap- 
peared that  the  term  was  not  of  the  precise  extent  alleged. 
The  first  of  these  answers  was,  that  if  such  was  the  con- 
sequence of  the  too  great  particularity  of  the  allegation,  it 
was  the  plaintiff's  own  fault.  The  second  was,  that  such 
consequence  would  not  follow,  because  the  plea  put  in 
issue  the  substance  of  the  allegation  only,  and  the  sub- 
stance was  that  the  lessor  was  possessed  of  a  term  and 
made  a  derivative  one;  and  the  two  authorities  of  Litt., 
sect  483,  and  Pope  v.  Skinner,  above  cited,  are  referred  to 
as  proving  that,  on  the  traverse  of  an  allegation,  the  words 
"modo  ac  forma"  are,  in  many  cases,  not  words  of  substance. 
The  first  of  these  two  reasons  is  satisfactory,  and  falls 
within  the  authority  of  a  class  of  cases  which  hold,  that, 
if  a  party  allege  a  precise  estate,  or  make  a  precise  alle- 
gation which  he  was  not  bound  to  do,  yet,  if  it  be  ma- 
terial and  bear  on  the  question,  he  gives  the  other 
side  the  advantage  of  traversing  it:  see  2  Wms.  Saund. 
207  b,  6th  edit.;  Dyer,  365  a,  pL  32;  Yelv.  195;  and 
Smith  V.  Dixon  (a).  The  plaintiff  need  not  have  stated 
the  precise  term,  if  he  had  alleged  it  to  be  such  as  to 
warrant  the  underlease — as  if  he  had  stated  that  he  was 
possessed  of  the  tenement  for  a  certain  term  of  years, 
whereof  more  than  the  number  of  years  in  the  underlease 
were  then  to  come  and  unexpired;  but,  having  stated  the 
precise  term,  and  in  no  other  way  shewn  that  it  warranted 
that  underlease  and  created  a  chattel  reversion,  he  enables 
the  defendant  to  traverse  the  precise  term. 

(a)  7  A.  <b  E.  1. 
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But  the  second  reason  given  by  the  Lord  Cfhief  Justice  1850. 
Dallas  is  not  satisfactory,  for  both  the  authorities  cited 
(Litt.  sect.  483,  and  Pope  t.  Skinner),  are  cases  where  the 
traverse  is  in  the  general  form  ''  non  alienavit  modo  ac 
forma,"  "  non  demisit  modo  ac  forma,"  which  only  puts  in 
issue  the  material  part,  as  has  been  above  stated;  whereas 
the  traverse  in  that  case  was  expressly  of  the  precise  term 
of  twenty-two  years. 

Another  case  is  that  of  Barber  v.  Lemon{a),  There  the 
plea  having  stated  that  the  bill  of  exchange  declared  upon 
had  been  indorsed  over  by  the  plaintiff,  before  the  com- 
mencement of  the  suit,  to  a  third  person,  who  then  became 
and  thence  afterwards,  to  wit,  thence  hitherto,  remained 
the  holder,  and  the  replication  stated  that,  at  the  time 
of  the  commencement  of  the  suit,  the  plaintiff  was  the 
holder,  without  this,  that  the  third  person  from  the  time 
of  the  indorsement  hitherto  remained  the  holder  thereof 
'^  modo  ac  forma,"  the  replication  was  held  not  to  be  bad  on 
special  demurrer,  as  being  too  large  and  putting  in  issue 
immaterial  matter,  viz.  the  title  to  the  bill  after  the  com- 
mencement of  the  suit  and  up  to  the  time  of  plea  pleaded. 
The  difficulty  arose  from  the  introduction  of  the  term 
"  hitherto"  into  the  traverse,  without  which  there  would 
have  been  no  question;  but  the  Court  held,  that  the 
traverse  put  in  issue  the  title  of  the  third  person  at  the 
time  of  the  commencement  of  the  suit,  as  it  certainly 
did ;  and  that  was  the  only  material  part,  as  the  plaintiff 
could  not  recover  if  that  was  proved ;  and  the  finding  on 
the  averment  as  to  the  time  subsequent  was  quite  im- 
material; and  that  averment  was  total  surplusage  and 
immateriality  within  the  meaning  of  the  rule  laid  down 
by  Lord  Chief  Justice  Tindai,  But,  in  this  case,  the  ques- 
tion, whether  there  was  reasonable  cause  of  dismissal, 
was  a  material  matter,  though  alleged  out  of  its  proper 
place,  and  though  the  issue  was  improper. 

Rule  absolute. 

(a)  11  Q.  B.  302. 
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April  26.        Gould  v.  The  Stappobdshibe  Pottebies  Watebwobks 

Company. 

Under  the         UeBT— The  declaration,  after  reciting,  that  before  the 

84th  Bection  of  ,'  t       ^   /.      i 

the  Landfl  passing  of  the  Act  of  Parliament  whereby  the  defendants 
lidation  Act,  8  wcrc  incorporated,  i.e.  The  Staffordshire  Potteries  Water- 
wWch  ^^^dtt'  ^orks  Act,  1 847,  to  wit,  on  &a,  the  plaintiff  was,  and  hither- 
thataiithecoiu  to  hath  been  and  still  is,  seised  of  certain  lands,  situate,  to 

of  arbitratioii 

on  the  amount  wit,  at  &c.,  in  the  countj  of  Stafford,  distinguished  as  &c., 

to  S^rfoT  ^  ft  certain  plan  and  book  of  reference  which,  prior  to  the 

tobe tB^D^  application  for  the  said  Act  of  incorporation,  to  wit,  on 

a  public  Com-  &c.,  was  and  still  is  deposited  in  the  office  of  the  clerk  of 

•ettiedby  the  the  peace  for  the  said  county  of  Stafford,  and  which  said 

coeto™TOd'nM  boo^  of  reference  then  and  still  contains  the  name  of  the 

be  incorporated  plaintiff  Bs  owucr  of  the  Said  lands;  and  that  the  defend- 

m  the  award,       * 

but  may  be  as-  ants,  after  the  making  of  the  said  Act,  to  wit,  on  &c.,  by 

lubseqnent  virtue  of  the  authority  thereof,  determined  upon  taking 

^nw>ui  1^  a  part  of  the  said  lands,  and  an  easement  over  other  parts 

m^e  ^eaward.  of  the  Said  lands,  for  the  purposes  of  the  said  undertaking ; 

Such  adjudi-  ,  oi.  /^i.-ia 

cation  of  the  and  thereupon,  to  wit,  on  &ic.,  by  virtue  of  the  said  Act 

be  wiSiin  three  ^^^  ^^^  Lands  Clauses  Consolidation  Act,  1845,  incorpo- 

Sr^'ofihe  ^*®^  therewith,  by  writing,  &c.,  to  wit,  on  &c.,  gave  no- 

leference.  ticc  to  the  plaintiff  that  the  defendants  required  to  pur- 

"  the  arbitia-  chasc  and  take  for  their  purposes  the  said  land  particularly 

■^onmay*  described  in  the  said  notice  and  on  a  plan  thereto  an- 

m^n  cither  the  nexed,  and  the  said  easement,  which  was  also  therein  par- 

arbitraton  or  ^  '  ^    ^  *^ 

umpire,  accord-  ticularly  described ;  and  that  they  were  willing  to  treat  with 

pensation  shall  the  plaintiff  for  the  purchase  of  the  same  from  him,  and 

tlamined\y*ihe  ^  *^  *^®  compensation  to  be  made  to  him  for  any  damage 

arbi^ton  or  that  might  be  sustained  by  him  by  reason  of  the  execution 

hi  an  action  of  certain  works  then  about  to  be  undertaken  and  done 

of'comp^Jw^*'^  ^y  them,  by  virtue  of  the  said  last-mentioned  Act''    The 

tion  awarded 

and  the  costs,  the  dechuation  stated  that  the  umpire  was  required  by  the  plaintiff  to  settle  and  deter- 
mine the  costo  to  be  paid  to  him  under  that  Act: — SM,  on  special  demurrer,  that  the  averment 
amounted  to  a  statement  that  the  umpire  was  required  to  adjudicate  upon  the  costo,  and  was  suffi- 
cient. 
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declaration,  afler  averring  that  the  defendants  were  then        i860, 
duly  authorised  and  empowered  by  the  statute  to  purchase        qovlp 

and  take  the  land,  &c.,  proceeded  to  recite,  that  whereas  a    ^'   j^ 

the  defendants,  &c.,  to  wit,  on  &c.,  offered  to  the  plaintiff  shim  Pot- 

TIBIIS  ^7  ATSBi* 

a  certain  sum,  to  wit,  the  sum  of  3592.  Ss,  ll^d,  for  the  womb  Co. 
purchase  of  the  fee  simple  of  the  said  land  and  the  said 
easement,  and  for  the  damages  to  be  sustained  by  the 
plaintiff  by  the  execution  of  the  said  works  and  under- 
taking, and  no  further  and  greater  sum  was  ever  at  any 
time  offered  by  the  defendants  to  the  plaintiff  for  the  pur- 
chase thereof,  or  for  the  said  damages.  And  after  reciting 
that  no  agreement  was  come  to  between  the  defendants 
and  the  plaintiff  as  to  the  amount  of  compensation  to  be 
paid  by  the  defendants  for  the  interest  of  the  plaintiff  in 
the  said  lands  and  the  said  easement,  or  for  the  damage 
to  be  sustained  by  him  as  aforesaid;  and  the  compensa- 
tion then  claimed  by  him  from  the  defendants  then  far 
exceeded  the  sum  of  502.,  to  wit,  &c.,  and  the  plaintiff  was, 
then  desirous  of  having  the  same  settled  by  arbitration, 
under  the  Lands  Clauses  Consolidation  Act;  and  there- 
upon the  plaintiff,  to  wit,  on  the  26th  of  August,  1848, 
and  before  the  defendants  had  issued  any  warrant  to  the 
plaintiff  to  summon  a  jury  in  respect  of  the  said  lands  and 
easement,  &c.,  signified  such  his  desire  by  notice  in  writing 
to  the  defendants,  &c. ;  and  thereupon  afterwards,  to  wit, 
on&a,the  defendants,  in  pursuance  of  the  statute,  that  is  to 
say,  by  a  notice  signed  by  two  of  the  directors  of  the  said 
Company,  to  wit,  &c.,  duly  nominated  and  appointed  one 
J.  Leach,  of  &&,  to  be  an  arbitrator,  to  settle  and  deter- 
mine, in  conjunction  with  an  arbitrator  to  be  appointed 
by  the  plaintiff,  the  amount  of  purchase -money  and  com- 
pensation to  be  paid  by  the  defendants  for  the  purchase 
and  taking  the  said  part  of  the  said  lands  and  the  said 
easement;  and  afterwards,  on  &c.,  the  plaintiff,  to  wit,  in 
pursuance  of  the  said  Lands  Clauses  Consolidation  Act, 
by  writing,  &c.,  bearing  date,  &c.,  duly  nominated  and 
appointed  one  T.  Heaton,  of  &e:,  to  beone  of  the  arbitra- 
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1850.        tors,  on  his  the  plaintiff's  part,  to  settle  and  determine  the 

Q^jjjj,       amount  of  the  said  purchase-money  and  compensation,  in 

_    ^-  conjunction  with  one  J.  Leach,  the  other  arbitrator  so  ap- 

Staffobd-  /  ...  . 

BHiBB  Poiv  pointed,  &a,  and  which  said  appointments  and  nomina- 
woEM  CJo.  tions  were  then,  to  wit,  on  &c.,  duly  delivered  by  the  plaintiff 
and  defendants  respectively  to  their  respective  arbitrators, 
and  thereby,  by  virtue  of  the  said  Lands  Clauses  Consolida- 
tion Act,  became  and  were  submissions  to  arbitration  on 
their  respective  parts.  The  declaration,  after  stating  that 
the  arbitrators,  before  entering  on  the  consideration  of  the 
matters  referred  to  them,  subscribed  the  declaration  re- 
quired by  the  said  Act,  and  by  writing  under  their  hands, 
bearing  date,  to  wit,  &c.,  in  due  form  of  law,  pursuant  to  the 
provisions  of  the  said  Act,  before  entering  on  the  before- 
mentioned  reference,  duly  nominated  and  appointed  R  S. 
Ford  to  be  the  umpire,  to  decide  on  any  such  matters  as  to 
which  they  should  differ,  or  which  should  be  referred  to  the 
^said  umpire,  under  the  provisions  of  the  said  Acts  or  either 
of  them,  proceeded : — "  And  the  plaintiff  further  saith,  that 
the  said  J.  Leach  and  T.  Heaton,  by  writing  under  both 
their  hands,  twice,  to  wit,  on  the  29th  of  September  and 
on  the  23rd  of  October,  in  the  year  aforesaid  respectively, 
duly  enlarged  the  time  for  making  their  award,  first,  to  the 
23rd  of  October,  1848,  and  again,  to  the  20th  of  November, 
1848,  and,  to  wit,  on  the  Ist  of  October,  took  upon  them- 
selves the  burthen  of  the  said  reference,  and  heard  and  ex- 
amined witnesses  of  both  parties,  but  did  not  and  could 
not  agree,  nor  did  they  make  any  award  concerning  the 
premises,  within  the  said  extended  time  or  times,  or  at  any 
time  whatsoever,  but  on  the  contrary  thereof,  by  writing 
under  their  hands,  bearing  date,  to  wit,  on  the  16th  of 
November,  1848,  then  submitted  to  him  the  said  R  S.  Ford, 
as  such  umpire  as  aforesaid,  the  matters  of  the  said  arbi- 
tration, and  the  said  matters  then  referred  devolved  upon 
the  said  umpire,  to  be  determined  by  him."  [Then  followed 
an  averment  that  the  umpire,  before  entering  upon  the 
consideration  of  the  matters  referred  to  him,  duly  made 
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and  subscribed  the  declaration  required  by  the  Lands  1850. 
Clauses  Consolidation  Act,  1845.]  "And  the  plaintiff  in  go^ld 
fact  says,  that  afterwards,  and  within  three  calendar  ^  *• 
months  after  the  expiration  of  the  said  enlarged  time,  and  bhibb  Pot- 
within  three  months  after  it  devolved  upon  the  said  R.  S.  wobu  Co. 
Ford  to  determine  the  said  matters  referred,  to  wit,  on  the 
13th  of  February,  1849,  he  the  said  R.  S.  Ford  took  upon 
himself  the  burthen  of  the  said  umpirage,  and  having  de- 
liberately and  at  large  heard,  examined,  and  considered 
the  allegations,  witnesses,  and  evidences  of  both  the  said 
parties  concerning  the  premises,  within  the  said  three 
months  as  aforesaid,  to  wit,  on  the  day  and  year  last 
aforesaid,  made  and  published  his  award,  umpirage,  and 
final  determination,  in  writing  under  his  hand  and  seal, 
bearing  date  the  day  and  year  last  aforesaid,  between  the 
said  parties,  of  and  concerning  the  premises,  in  manner  and 
form  following,  that  is  to  say."  The  declaration  then  stated 
the  award,  which  found  the  amount  of  purchase-money  to 
be  paid  by  the  defendants  to  the  plaintiff  to  amount  to  the 
sum  of  8202.;  and  then  averred  that  "the  said  sum  of 
S591,  Ss.  Hid,,  hereinbefore  mentioned,  was  and  is  a  much 
smaller  sum  than  the  said  sum  so  awarded  to  the  plaintiff 
by  the  said  R.  S.  Ford,  whereof  the  said  R.  S.  Ford  after- 
wards, to  wit,  on  the  23rd  of  June,  1S49,  had  notice> 
and  was  then  required  by  the  plaintiff  to  settle  and  deter- 
mine the  costs  to  be  paid  by  the  defendants  to  him  the 
plaintiff,  under  and  by  virtue  of  the  said  Lands  Clauses 
Consolidation  Act;  and  thereupon  the  said  R  S.  Ford,  to 
wit,  on  the  day  and  year  last  aforesaid,  by  an  instrument 
in  writing  under  his  hand  and  seal,  bearing  date,  to  wit, 
the  day  and  year  last  aforesaid,  duly  settled  the  costs  of 
the  plaintiff  of  the  said  arbitration,  and  thereby  ascer- 
tained and  settled  the  same  to  be,  and  they  in  fact  were, 
the  sum  of  2602.,  and  did  thereby  direct  the  same  to  be 
paid  by  the  defendants  to  the  plaintiff;  which  said  award 
and  which  said  last-mentioned  instrument  in  writing  were 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid. 
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1860.        duly  delivered  by  the  said  umpire  to  the  defendants,  and 

Gould       ^^^7  ^^®^  ^*^  notice  thereof/'  The  declaration  concluded 

*•  by  averring  that  the  plaintiff  was  ready  and  willing  and 

8HIBB  Pot-     offered  to  convey  to  the  defendants  a  good  and  valid  estate 

woBJu  Co.     ^  ^6^  simple  in  the  said  lands,  &c.,  and  to  perform  all 

things  by  him  to  be  performed,  &a,  and  requested  the 

defendants  to  pay  him  the  said  several  sums  of  8202L, 

42L  S^.  7d.,  and  2602^ ;  but  that  the  defendants  would  not 

pay,  &a 

Special  demurrer  as  to  so  much  of  the  declaration  as 
related  to  the  sum  of  2602.,  that  it  did  not  appear  that  the 
said  umpire  had  power  to  settle  the  costs  at  all;  that  he 
had  no  power  to  settle  them  by  a  separate  and  distinct  in- 
strument, subsequent  to  the  making  of  his  said  award; 
that  it  did  not  appear  that  he  had  settled  the  costs  within 
three  months  after  the  matters  were  referred  to  him,  nor 
that  the  instrument  in  writing  was  an  umpirage  or  award. 
- — Joinder  in  demurrer. 

Wdtaony  in  support  of  the  demurrer. — ^There  are  four 
objections  to  this  declaration.  In  the  first  place,  assum- 
ing the  umpire  to  be  the  proper  person  to  ascertain  the 
costs  of  the  reference,  those  costs  ought  to  have  appeared 
in  the  award  itself  This  award,  however,  makes  no  men- 
tion of  costa  The  arbitrator  is  functus  officio  upon  the 
award  being  made,  and  cannot  by  a  subsequent  act  settle 
these  costs.  The  power  to  refer  the  matter  in  dispute 
here  is  given  by  the  Lands  Clauses  Consolidation  Act,  8  & 
9  Vict.  c.  18.  By  the  2Srd  section,  if  the  compensation 
claimed  or  offered  exceeds  502.,  the  party  claiming  may 
signify  by  notice  in  writing  to  the  promoters  of  the  un- 
dertaking his  desire  to  have  the  question  settled  by  arbi- 
tration. The  25th  section  provides  for  the  appointment 
of  an  arbitrator  by  each  of  the  parties,  and  the  34th  sec- 
tion, which  has  reference  to  the  costs,  provides  that  "  all 
the  costs  of  any  such  arbitration,  and  incident  thereto,  to 
be  settled  by  the  arbitrators,  shall  be  borne  by  the  pro- 
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moters  of  the   undertaking,  unless  the  arbitrators  shall         1650. 
award  the  same  or  a  less  sum  than  shall  have  been  offer-        Gouls 
ed  by  the  promoters  of  the  imdertaking,  in  which  case  each     g^^^^M,. 
party  shall  bear  his  own  costs  incident  to  the  arbitration,     ^i^*  ^o*- 
and  the  costs  of  the  arbitrators  shall  be  borne  by  the     wous  Co. 
parties  in  equal  proportion^''    The  costs,  therefore,  as  in 
the  ordinary  case,  ought  to  be  ascertained  by  the  award. 
In  The  London  and  North  Western  RaUumy  Company  and 
Quick  (a) y  Erie,  J.,  held  that  the  34th  section  imposes  on 
an  umpire  the  duty  of  ascertaining  whether  the  right  of 
the  claimant  to  costs  imder  that  section  arises,  and  if  it 
does,  of  settling  their  amount  in  his  award,  and  that  he 
cannot,  by  a  subsequent  certificate,  entitle  the  claimant 
to  obtain  payment  of  them.    Where  the  arbitrator  has  to 
ascertain  the  costs,  they  cannot  be  ascertained  by  the 
officer  of  the  Court:  Morgan  v.  Smith (b). 

In  the  second  place,  these  costs  ought  to  have  been 
ascertained  by  the  arbitrators,  and  not  by  the  umpire. 
The  34th  section  expressly  provides,  that  the  costs  are  to 
be  settled  by  the  arbitrators.  The  23rd,  32nd,  and  33rd 
sections,  speak  of  "  arbitrator  or  umpire,"  and  by  the 
27th  and  28th  sections,  the  appointment  of  the  vmpire  is 
only  to  take  place  in  case  the  arbitrators  differ. 

Thirdly,  the  declaration  is  insufficient,  as  it  does  not 
contain  any  statement  that  the  costs  were  ascertained 
within  three  months  after  the  reference.  It  neyer  could 
have  been  intended  that  the  assessment  of  costs  might  be 
postponed  to  an  indefinite  period. 

Lastly,  the  statement  that  the  umpire  was  required  by 
the  plaintiff  to  settle  and  determine  the  costs,  does  not 
sufficiently  shew  that  he  had  been  required  to  adjudicate 
upon  their  account  as  arbitrator. 

Martin,  contrit,  was  not  called  upon. 

(a)  5  D.  <fe  L.  686.  (b)  9  M.  ^  W.427. 
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I860.  Pollock,  C.  6. — I  am  of  opinion  that  the  plaintiff  is 

Gould  entitled  to  the  judgment  of  the  Court.     The  questions 

Stafford-  raised  by  this  demurrer  are  four.     The  third  and  fourth 

BHiBB  Pot-  are  not  entitled  to  much  consideration,  and  may  there- 

VBUB8  W  ATKK* 

wo&u  Co*  fore  be  readily  disposed  of.  The  third  is,  that  the  declar- 
ation does  not  shew  that  the  costs  to  which  the  plaintiff 
claims  to  be  entitled  were  settled  by  the  umpire  within 
three  months  after  he  had  taken  upon  himself  the  umpirage; 
and  that  so  much  of  the  decbion  of  the  referee,  whether 
arbitrator  or  umpire,  as  has  relation  to  those  costs,  is  no 
award  at  all  within  the  statute  It  appears  to  me,  that  it 
is  merely  a  taxation  or  settlement  of  costs,  which,  when 
settled,  become  a  debt  due  from  the  party  who  ought  to 
pay  it  So  the  fourth  objection,  that  it  does  not  appear 
from  the  declaration  that  the  umpire  was  duly  called  on 
to  determine  the  costs  according  to  the  statute,  or  had  duly 
taken  upon  himself  to  do  so,  abo  fails  entirely,  for  it  is 
stated  in  the  declaration,  that  he  was  required  by  the  plain- 
tiff "  to  settle  the  costs,''  which  is  all  that  he  is  authorised 
to  do  under  the  34th  section  of  the  Act  in  question. 

The  other  two  points  made  were  these: — ^Mr.  'Watson 
says,  in  the  first  place,  that  these  costs  ought  to  have  been 
settled  by  the  umpire  in  his  award,  he  the  umpire  being 
the  person  who  had  to  award;  and  he  says,  secondly,  if 
they  may  be  assessed  by  a  separate  instrument,  it  ought 
not  to  be  by  the  umpire^  but  by  the  arbitrcUors,  because 
the  34th  section  mentions  arbitrators  only  as  the  persons 
by  whom  such  costs  are  to  be  settled.  It  may  be  observed, 
that  these  objections  are  inconsistent  with  each  other. 
The  second  can  only  be  taken  on  the  supposition  that  the 
first  is  without  foundation ;  for  if  it  be  true  that  these 
costs  ought  to  be  settled  in  the  award  itself,  then  the  other 
objection  never  could  have  arisen.  It  appears  to  me,  how- 
ever, that  neither  objection  ought  to  prevaiL  I  think 
that  the  costs,  in  cases  like  the  present,  were  intended  to  be 
settled  by  a  separate  instrument,  and  not  by  the  award 
itself    That  appears  to  be  the  result  of  the  34th  section, 
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trhich  is^  tiiat  "  all  the  costs  of  any  such  arbitration,  and  18/SO. 
incident  thereto,  to  be  settled  " — ^not  awarded — "  by  the  ar-  Gould 
Mtrators,  shall  be  borne  by  the  promoters  of  the  undertak-  st^^oiu>- 
ing,  unless  thd  cLrbittators  dhall  award  the  same  or  a  less  .  sbieb  Pot- 
sum  than  shall  have  been  ofiered  by  the  promoters  of  the  wosss  Co. 
ilndertaking,  in  which  case  each  party  shall  bear  his  own 
costs  incident  to  the  arbitration,  and  the  costs  of  the  arbi- 
trators shall  be  borne  by  the  parties  in  equal  propor- 
tiona''  It  seems  to  me  that  the  object  of  this  Act  of 
Parliament  was,  that  the  compensation  f(»r  the  land  taken 
diould  h^  srvrarded  in  the  first  instance,  and  awarded 
wholly  irrespective  of  any  question  as  to  what  offer  had 
been  made  for  it,  or  what  costs  had  been  incurred,  and  the 
tft^itrators  or  the  umpire  were  by  their  award  or  umpirage 
simply  to  determine  the  amount  of  compensation.  That 
having  been  decided,  the  question  of  the  payment  of  costs 
will  arise  afterwards,  and  must  be  determined  by  the  rule 
kdd  down  in  the  34th  section,  the  amount  being  to  be  set- 
tled by  the  persons  or  person  who  made  the  award,  namely, 
the  two  arbitrators,  if  they  agreed  to  make  one,  and  if  not, 
then  the  umpire.  That  disposes  of  both  those  objections. 
With  respect  to  the  first  objection,  the  case  has  been 
cited  of  The  London  and  North  Western  Raikuay  Company 
and  Quicky  in  which  case  my  Brother  Erie  discharged  the 
rule  on  grounds  which  seem  inconsistent  with  the  pre- 
sent decision.  But,  on  examining  the  facts  of  that  case, 
it  appears  that  the  rule  there  was  very  properly  dis- 
dialled,  since  it  was  better  that  the  question  raised  by  it 
should  be  discussed  in  an  action  to  be  brought  between 
the  partiea  The  34th  section  says,  ''  All  the  costs  of  any 
Stitch  arbitration,  and  incident  thereto,  to  be  settled  by  the 
arbitrators,  shall  be  borne  by  the  promoters,  &c.,  unless  the 
arbitrators  shall  award,''  &c.  Now,  it  is  plain,  from  the 
construction  of  the  sentence,  that  the  term  ''to  be  set- 
fled  by  the  arbitrators,''  must  mean  the  same  person  or  per- 
sons by  whom  the  first  award  was  made ;  and,  on  referring 

von  y.  Q  BXCH. 
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^1850.^  to  the  interpretation  clause,  sect.  3,  the  expression  "  ar- 
QouLD       bitrators"  may  mean  one  arbitrator  or  umpire,  or  two 

SrAnosD-  ^^  more  arbitrators.  It  however  clearly  means  that  the 
tem'^V*^*"     ^^^^  person  who  makes  the  award  shall  be  the  person  to 

WORKS  Go.  settle  the  costs.  To  my  mind  it  is  perfectly  plain  that 
the  umpire  who  made  the  award  is  the  person  to  deter- 
mine the  amount  of  these  costs,  and  the  amount  is  to 
depend  on  whether  the  award  of  compensation  is  for  the 
same  or  a  less  sum  than  was  offered  in  the  first  instance 
by  the  promoters  of  the  undertaking.  The  sum  so  ac- 
tually offered  forms  no  element  at  all  in  the  award.  When, 
however,  the  sum  for  compensation  has  been  awarded,  it 
will  then  appear,  by  comparing  it  with  the  sum  offered, 
which  of  the  two  parties  is  .entitled  to  costs;  and  if  the 
sum  offered  by  the  promoters  was  the  same  or  a  greater 
sum  than  that  awarded,  then  each  party  is  to  pay  his 
own;  but  if  not,  then  the  person  who  has  made  the 
award  is  to  settle  the  costs,  that  is,  tax  the  amount  of  the 
claim  for  cost^,  and  settle  the  amount  so  claimed;  and 
when  that  settlement  has  been  made,  the  promoters  are  to 
bear  the  costs  of  the  arbitration  so  settled  by  the  person 
who  made  .the  award*  It  appears  to  me,  therefore,  that 
this  declaration  contains  everything  necessary  to  entitle 
the  plaintiff  to  the  judgment  of  the  Court. 

Parks,  R — I  agree  with  my  Lord  Chief  Baron  in  this 
case,  that  our  judgment  ought  to  be  for  the  plaintiff.  I 
think  that  all  four  objections  which  have  been  relied  upon 
by  the  defendant  are  untenable.  The  first,  and  most  im- 
portant, is,  that  the  arbitrator  or  umpire,  as  the  case  may 
be,  must  include  the  taxation  of  costs  like  these  in  his 
award  or  umpirage;  and  this  was  contended  for  by  ana- 
logy to  the  ordinary  practice  on  submissions  to  arbitra- 
tion, where  everything  to  be  inquired  into  must  be  in- 
cluded in  the  award.  But  the  ground  for  that  rule  is  to  be 
found  in  the  agreement  of  the  parties  to  the  submission, 
in  which  it  is  usually  one  of  the  terms  that  the  arbitra- 
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tor  is  to  make  but  one  award.  That  condition  is  implied  1850. 
in  all  cases,  unless  something  to  the  contrary  is  either  ex-  Govlb 
pressed  in  or  may  be  inferred  from  the  submission.  Here,  BtAnomh 
however,  the  sole  question  is,  whether,  looking  at  the  se-  «'»■  ^o** 
▼end  clauses  of  this  statute,  the  legislature  meant  that  all  works  Oo. 
to  be  done  by  the  arbitrator  or  umpire  was  to  be  included 
in  a  single  award  or  umpirage  which  he  was  empowered 
to  make;  and  I  think  it  quite  clear  that  the  legislature 
did  not  intend  every  matter  of  dispute  to  be  comprised  in  a 
single  award.  By  the  23rd  section,  the  only  matter  referred 
to  the  arbitrators  is  the  compensation  to  be  paid  for  the 
lands  required  to  be  taken  for  the  purposes  of  the  under- 
taking— all  they  have  to  do  is  to  ascertain  the  amount 
that  ought  to  be  so  paid.  Then  we  come  to  the  34th  sec* 
tion,  which  directs  that  all  the  costs  of  any  arbitration 
are  to  be  borne  by  the  promoters  of  the  undertaking,  un- 
less the  arbitrators  award  the  same  or  a  less  sum  than 
shall  have  been  offered  by  the  promoters  of  the  under- 
taking; in  which  case,  each  party  shall  bear  his  own 
costs  incident  to  the  arbitration,  and  those  of  the  arbi- 
trators shall  be  borne  by  the  parties  in  equal  propor- 
tions; so  that  the  necessity  for  making  the  taxation  of 
costs  depends  entirely  on  the  result  of  the  award,  whe- 
ther a  larger  sum  has  been  awarded  than  was  offered  by 
the  promoters  of  the  undertaking.  Now,  as  my  Brother 
Ro^e  observed  during  the  ailment,  the  arbitrators  or 
umpire  have  no  power  in  the  first  instance  to  inquire 
into  the  costs,  or  anjrthing  beyond  the  compensation  to  be 
made;  they  are  to  determine  each  of  the  questions  sepa- 
rately, the  intention  of  the  legislature  being  that,  so  soon 
as  it  becomes  necessary  that  the  costs  of  the  arbitration 
should  be  determined  by  the  arbitrators,  they  shall  have 
the  power  to  tax  them  by  an  instrument  other  than  the 
award. 

The  next  objection  was,  that  the  34th  section  of  the 
statute  reqtdres  the  costs  to  be  settled  by  the  arbitrators, 

q2 
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1850.  not  the  umpire.  The  rule  we  have  always  followed  in 
Gquld  Gonstruing  statutes  is  to  take  the  words  iu  their  gramma- 
Btamobd-  ^^'^  sense,  unless  some  inconvenience  or  incongruity 
BHiBiFov-  ^ould  result  £rom  so  doinir;  and  if  we  are  to  read  the 
WO&X0  do,  clause,  "  aJl  the  costs  of  any  such  arbitottion  and  incident 
thereto  to  be  settled  by  the  arbitratora,''  according  to  its 
grammatical  constoiction,  the  inconyenienoo  would  follow, 
that  unless  the  arbitrators  have  made  an  award  for  the 
sum  to  be  paid  by  way  of  compensation,  there  could  be  no 
taxation  of  the  costs  at  all ;  for  ih/e  words  are,  that  the  costs 
are  to  be  settled  by  the  arbitrators,  and  '^  unless  they  award 
the  same  or  a  less  sum  than  was  offered  by  the  promoters 
of  the  undertaking,"  &c.;  so  that,  if  we  were  to  confine 
the  second  part  of  this  section  to  the  case  of  arbitrators, 
it  would  be  inapplicable  where  the  umpire  is  called  upon 
to  award  compenMdioii.  To  awid  such  an  absurdity,  we 
must  read  ihsA  latter  past  of  the  section  as  if  the  words  ware 
*^  unJess  the  arbitrators  or  umpire  shall  award  the  same 
or  a  less  sum  than  that  offered;'"  and  the  word  '*  arbitra- 
tors"' in  the  former  part  of  the  clause  must  be  read  in  tiie 
sameway«  An  additional  reason  for  this  construction  is, 
that  the  legislature  wero  more  likely  to  leave  the  arrange- 
ments, as  to  the.  amount  of  these  costs  to  tho  same>  person 
who  had  a^udicated  on  the  transaction  in  its  former 
stage. 

With,  respect  to  the  decision  of  my  Brother  Erie,  in  TJle 
London  amd  Niorih  Weatem  Rcuihvay  Cofnjpany  and  Quicks 
which  has  been  relied  upon^  no  one  has.  a  higher  vespect 
for  that  learned  Judge  than  myself;  but  the  Court  is  not 
so  much  bound  by  the  decision  of  a  single  Judge  as  if  the 
matter  had:  been  adjudicated  on  by  the  fidi  Court  I  own 
that  the  reasons  whidi  are  there  given  for«aUowing  tbe  se* 
cond  objection  in  that  case  are  not  satisfactory  to  my  mind^ 
and  I  think  that  the  learned  Judge  was  misled  by  a  suppose 
ed  analogy  to  the  ordiBary  cases  of. Tefewnce  to  arbitration, 
where  the  powers  of  the  arbitrators  are  detesrmiped  by  the 
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language  of  the  subniisfiiott.    No  Bneh  infeirenee  can  be       i860. 
diawxi  flnom  the  different  clauses  in  this  Act  of  I^arlia-     '^gould" 
meat ;  the  inference  £rom  them  is  more  in  favour  of  the  coli-  «• 

tra^  construction,  namely,  that  the  aivard  and  settlement     shirs  Pot- 
of  costs  a^  to  be  by  two  instruments  rather  than  by  one:   '*^^^^co!* 

As  to  the  two  last  objections,  it  will  not  be  neced^ary 
to  say  mucL  The  first  of  them  is,  that  it  does  not  ap- 
pear that  the  umpire  settled  these  costs  within  three 
months  after  the  matter  was  referred  to  him.  By  the  Act 
of  Parliament,  the  award  as  to  the  amount  of  compensation 
is  to  be  made  within  three  months  after  the  reference,  but 
not  a  word  is  said  about  the  costs  being  settled  within  any 
particular  time.  It  was  urged,  that  delay  in  settling  the 
costs  might  be  productive  of  inconvenience;  but  the  party 
entitled  to  them  can  at  any  time  call  on  the  arbitrators 
or  umpire  to  settle  theuL  It  is  not  likely  that  any  rea- 
sonable time  would  be  allowed  to  elapse ;  but  whenever 
the  party  does  so  call  on  them,  they,  having  accepted  the 
office  of  referees,  would,  I  think,  be  bound  to  perform  the 
whole  of  the  trust  reposed  in  them. 

The  last  objection  is,  that  there  is  no  averment  in  this 
declaration  that  the  parties  called  on  the  umpire  to  adju- 
dicate on  these  costs;  but  this  fails  also,  as  it  alleges  that 
he  was  called  on  to  settle  the  amount  6f  costs,  and  that  he 
did  so;  and  consequently  they  are  bound  by  the  statute 
to  pay  them. 

Rolfs,  B. — 1  am  entirely  of  the  same  opinion.  With 
respect  to  the  first  objection,  were  it  not  for  the  judgment 
of  my  Brother  -Erfo,-in  The  London  and  North  Western 
Railway  Company  and  Quick,  I  should  have  thought  the 
matter  entirely  free  from  doubt;  for  these  costs  are  not  to 
be  taxed  at  all  until  by  a  matter  extrinsic,  that  is  to  say, 
by  looking  at  the  amount  awarded,  and  other  explanatory 
matter  to  which  the  award  has  no  reference,  we  see  the 
relation  between  the  sum  awarded  and  that  originally 
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offered  by  the  promoters.  However,  in  the  case  which 
came  before  my  Brother  Erie,  there  was  good  ground  for 
discharging  the  rule,  namely,  that  the  question  was  one 
which  ought  not  to  be  disposed  of  on  a  rule,  and  ought  to 
be  made  the  subject  of  an  action.  In  the  above  con- 
struction of  this  34th  section,  I  adopt  the  able  argument 
of  Mr.  Watson  in  that  case,  which  does  not  appear  to  have 
had  its  due  weight  with  the  Court 


Platt,  B.,  concurred. 


Judgment  for  the  plaintiff. 


April  19. 


The  fonn  of  de- 
danttion  giyen 
1^  the  26th  Mo- 
tioiiofthe8ft9 
Vict  c.  16,  if 
not  applicable 
in  an  actioa  for 
calls  againtt  an 
ezecntor,  when 
the  calls  wen 
made  in  the 
lifetime  of  the 


The  Birkbkhead,  Lakcashibe,  and  Cheshibe  Junction 
Railway  Company  v.  Coteswobth  and  Others. 

UeBT  for  calla — ^The  declaration  was  in  the  form  given 
hj  the  8  &  9  Vict,  a  1 6,  s.  26.  The  defendants  pleaded,  first, 
never  indebted;  and  secondly,  that  they  ''were  not  nor 
are  the  holders  of  the  said  shares,"  modo  et  form&;  upon 
which  pleas  issues  were  joined.  At  the  trial  of  the 
cause,  before  CressweU,  J.,  at  the  last  Chester  Assizes,  it 
appeared  that  the  three  defendants  were  the  executors  of  a 
person  named  James  QilfiUan,  who  was  the  registered  owner 
of  the  shares  in  question,  and  had  died  after  the  calls 
were  mada  The  defendant  Cotesworth  alone  proved  the 
will,  power  being  reserved  to  the  other  executors  to  come 
in  and  prove  abo.  It  was  thereupon  objected  by  the  de- 
fendants' counsel,  first,  that  the  defendants  were  not  liable 
in  this  form  of  action ;  and  secondly,  that  the  action  was 
not  maintainable  against  all  the  defendant&  The  learned 
Judge  was  of  opinion  that  the  action  would  not  lie,  and 
the  plaintifis  were  nonsuited,  leave  being  reserved  to  them 
to  move  to  set  the  nonsuit  aside,  and  to  enter  a  verdict 
for  them  for  the  amount  of  the  calls. 
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WMy  now  moved  accordingly. — ^The  first  question  is, 


1650. 


whether  the  general  form  of  declaring,  given  by  the  26th   Biwuwotad, 
section  of  this  Act,  is  correct  in  the  present  case.  That  ques-  ahd  Chsshiu 
tion  will  depend  upon  the  Act,  to  be  construed  as  a  whole.    i^ilwItCo. 
The  26th  section  enacts,  that  **  in  any  action  against  any   n^^^,^^ 
shareholder  to  recover  any  money  due  for  a  call,  it  shall 
not  be  necessary  to  set  forth  the  special  matter,  but  it 
shall  be  sufficient  for  the  Company  to  declare  that  the  der 
fendant  is  the  holder  of  one  share  or  more  in  the  Com- 
pany (stating  the  number  of  shares),  and  is  indebted  to 
the  Company  in  the  sum  of  money  to  which  the  calls  in 
arrear  shall  amount,  in  respect  of  one  call  or  more,  upon 
one  share  or  more,  (stating  the  number  and  amount  of  each 
of  such  calls),  whereby  an  action  hath  accrued  to  the  Com- 
pany, by  virtue  of  this  and  the  special  Act.''    Perhaps 
that  section,  taken  by  itself,  would  not  be  applicable  to 
the  present  case,  and  therefore  the  21st  section  must  be 
imported  into  it.     That  section  enacts,  "  that  the  several 
persons  who  have  subscribed  any  money  towards  the  un- 
dertaking, or  their  legal  representatives  respectively,  shall 
pay  the  sums  respectively  so  subscribed,  or  such  portions 
thereof  as  shall  from  time  to  time  be  called  for  by  the 
Company,  at  such  times  and  places  as  shall  be  appointed 
by  the  Company;  and  with  respect  to  the  provisions  here- 
in or  in  the  special  Act  contained  for  enforcing  the  pay- 
ment of  calls,  the  word  'shareholder'  shall  extend  to  and 
include  the  legal  representatives  of  such  shareholder." 
[Parke,  B. — Then  we  must  also  include  the  27th  sec- 
tion, which  is,  that  "  on  the  trial  or  hearing  of  such  ac- 
tion or  suit,  it  shall  be  sufficient  to  prove  that  the  de- 
fendant, at  the  time  of  making  smh  cali,  was  the  holder  of 
one  share  or  more  in  the  undertaking,  and  that  such  call 
was  in  fact  made,  and  such  notice  thereof  given,  as  is 
directed  by  this  or  the  special  Act,"  &c.     That  section 
does  not  apply  to  these  defendants,  who  are  liable  soldy 
as  executors.]     Then  the  21st  section  becomes  of  no 
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186a        practical  effect     [Parke^  B. — That  section  means,  that 
BiuxHHKAD,  the  executor  is  liable  on  the   shares  of  his  testator.] 
J^'chmSSi  S^  ^®  ^^^^  ^^  *^  ^^^'      [Parke,  R— By  that  clause 
BiOL^^^^Co    *^®  legislature  perhaps  intended,  that  as  long  ua  the  exe- 
V.         cutor  holds  the  shares,  whether  he  have  funds  of  his  tes- 
tator or  not,  he  is  liable  for  the  calls.      Your  argument 
would  go  to  shew  that  there  might  be  two  shareholders 
with  respect  to  the  same  shares  ^t  one  and  the  same  time : 
that,  if  an  action  be  brought  against  a  person  in  his  life* 
time  for  calls,  he  is  the  shareholder,  and  if  he  dies,  and 
an  action  is  brought  against  his  executor,  the  executor 
is   the  shareholder  also;  which  appears  to   be   absurd. 
PoUocky  C.  B. — I  do  not  see  how  we  can  apply  the  provi- 
sions of  the  26th  section  to  the  present  case.]    It  must  be 
admitted  that  they  are  not  per  se  applicable. 

Pollock,  C.  B. — ^For  the  reasons  already  given,  I  think 
that  the  nonsuit  was  perfectly  correct,  and  therefore  that 
there  ought  to  be  no  rule. 

Pabke,  B. — I  am  of  the  same  opinion.  It  is  impossible 
to  say,  that  these  defendants,  who  are  executors  of  a  per- 
son who  died  since  the  calls  were  made,  were  shareholders 
at  the  time  the  calls  were  made,  and  so  that  the  general 
form  given  by  the  26th  section  of  this  statute  is  appli- 
cable to  the  present  case.  With  respect  to  the  language 
of  the  21st  section,  I  am  inclined  to  think,  that  the  effect 
of  the  words  ''legal  representatives,"  in  that  section,  is 
to  make  executors  liable  for  calls,  at  all  events  so  long  as 
they  are  in  possession  of  the  shares.  But  be  that  as  it 
may,  I  think  its  effect  is  not  to  make  the  testator  and  his 
executor  shareholders  of  the  same  share  at  the  same  time. 
It  is  therefore  clear  that  this  form  of  declaration  is  im- 
proper, and  that  the  action  for  that  reason  is  not  main- 
tainable. 

RoLFE,  E,  and  Plait,  R,  concurred. 

Rule  refused. 


BA8TBB  TEBM,  18  TIOT.  SS9 

1800. 

Chambres  v.  Edward  Jones,  John  Foulkbs,  William       ApHl  19. 

Morris,  and  Robert  Jones. 

Assumpsit  for  work  done  as  an  attorney,  for  money  The  lit  and 
paid,  and  on  an  account  stated. — The  defendants  Morris  and  ^^lu^n^ 
Robert  Jones  pleaded  (inter  alia)  non  assumpserunt;  the  12  Vict  c  91, 

do  not  tnmsfisr 

other  defendants  suffered  judgment  by  default     At  the  the  penonal 
trial  of  the  cause,  before  Cr essweUy  J.,  at  the  last  As-  oyeneL^or 
sizes  for  Flintshire,  the  following  facts  appeared: — The  ^^J?^*™^*^ 
plaintiff  was  an  attorney,  and  the  defendants  were  the  oeedinga  nUt- 
churchwardens  and  oyerseers  of  Tryddyn,  in  the  county  bunneas,  to 
of  Flint;  and  the  action  was  brought  for  business  done  by  S^rtfiMT*"*" 
the  plaintiff  as  an  attorney,  in  the  matter  of  an  appeal 
against  an  order  for  the  removal  of  certain  paupers  from 
Ellesmere  to  Tryddyn,  made  in  January  1847,  the  plaintiff 
conducting  the  business  under  the  verbal  instructions  of 
the  then  parish  officers  of  Tryddyn.    The  plaintiff,  in  1 848, 
made  out  his  bill  against  the  parish  for  the  business  done, 
and  had  it  taxed;  but  it  was  arranged  that,  as  a  case 
granted  by  the  Quarter  Sessions,  on  the  trial  of  the  ap- 
peal, then  stood  for  the  opinion  of  the  Court  of  Queen^s 
Bench>  the  payment  of  his  bill  should  be  deferred.    On 
May  30,  1849,  the  case  was  decided  by  that  Court,  and 
the  plaintiff  delivered  his  bill  to  the  defendants.    The 
defendants  came  into  office  in  April  1849.    The  defend- 
ant Foulkes  was  also  in  office  in  1847,  and  was  one  of 
the  parties  who  authorised  the  business.     The  defend- 
ants Morris  and  Robert  Jones  were  also  in  office  in  the 
year  1848-9.    During  their  term  of  office^  a  vestry  was 
held,  and  a  resolution  was  come  to,  and  entered  in  the 
vestry-book  authorising  the  payment  of  the  plaintiff's 
demand.     Upon  this  state  of  facts,  it  was  contended,  oo 
the  part  of  the  defendants  Morris  and  Robert  Jones,  that 
the  defendants  were  not  all  jointly  liable,  inasmuch  as 
they  had  not  jointly  retained  the  plaintiff  or  authorised  the 
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1850.  business  done  by  him,  and  churchwardens  and  overseers 
could  not,  by  such  a  contract,  bind  their  successors.  For 
the  plaintiff,  the  stat.  11  &  12  Vict.  c.  91,  was  referred  to. 
The  learned  Judge  directed  a  nonsuit,  leaye  being  reserved 
to  the  plaintiff  to  move  to  enter  a  verdict  for  himself  on 
the  general  issue. 

Townaend  now  moved  accordingly. — The  present  case 
at  first  sight  appears  not  be  distinguishable  from  that 
of  Marsh  v.  Davies  (a),  and  the  plaintiff  would  not  con- 
tend that  it  is,  were  it  not  for  the  stat.  11  &  12  Vict, 
c.  91.  By  sect  2,  it  is  enacted,  that  where  any  proceed- 
ings have  been  commenced,  or  shall  be  hereafter  carried 
on,  for  or  on  behalf  of  any  parish  in  a  Court  of  law, 
regarding  any  matter  affecting  the  poor  rates  of  such 
parish,  it  shall  not  be  necessary  that  the  bill  of  costs  of 
the  solicitor  or  attorney  engaged  therein  shall  be  paid 
before  the  termination  of  the  proceedings,  but  in  any 
such  case,  the  amount  of  the  bill,  when  duly  taxed,  when 
otherwise  chai^eable  against  the  parish,  shall  be  payable 
out  of  the  poor  rates,  within  the  space  of  one  year  next 
following  the  termination  of  the  proceedings,  but  not 
afterwards,  unless  the  commissioners  aforesaid  shall  by 
their  order  authorise  the  payment  of  the  costs  and  ex- 
penses attending  any  such  proceeding,  by  annual  instal- 
ments not  exceeding  five,  to  commence  from  such  termina- 
tion.^'  By  the  1st  section  it  is  enacted,  that  if  overseers 
contract  debts  within  three  months  of  the  termination  of 
their  year  of  office,  their  immediate  successors  shall  dis- 
charge the  same.  The  words  of  that  section  are  general — 
if  they  "  contract  any  debt"  It  is  submitted  that,  upon 
these  sections,  the  defendants  are  liable.  [Parke,  B. — ^The 
statute  merely  empowers  the  successors  to  levy  a  rate  for 
the  payment  of  the  amount,  but  it  does  not  transfer  the 

{a)  1  Exch.  668. 
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contract  from  one  oyerseer  to  another.]    The  plaintiff's  1850. 

remedy  therefore,  would,  as  it  seems,  be  hj  mandamus  to  ohambbk 
compel  the  rate. 


Joins. 


Pollock,  C.  R — ^There  will  be  no  rule.  The  statute 
does  not  make  these  officers  personally  responsible,  hj 
transferring  the  contracts  of  their  predecessors  to  them. 
The  ruling  of  the  learned  Judge  was  quite  correct. 

Paskb,  R,  Bolfb,  B.,  and  Platt,  R,  concurred. 

Rule  refused. 


Di 


SkELTON  v.  MoTT.  April  26. 


^EBT  for  the  board  and  education  of  the  defendant's  Under  the  69th 
son. — Pleas,  first,  never  indebted;  and  secondly,  the  dis-  insoWentAct, 
charge  of  the  defendant  under  the  Insolvent  Act,  1  &  2  W-^  ^^ 
Vict  c.  110.    The  plaintiff  replied  by  joining  issue  upon  ^o^di  "debu 
the  first  plea^  and  to  the  second  by  denying  the  discharge,  mean  debts  bb- 

i_.  1    •  •   •      3  certained  and 

upon  which  issue  was  joined.  payable  in 

At  the  trial,  before  Alderson,  B.,  at  the  Middlesex  Sit-  "*°~- 
tings  in  the  present  term,  it  appeared  that  the  action  was 
brought  to  recover  the  sum  of  27 L  Ss.,  for  the  board  and 
education  of  the  defendant's  son  for  the  half-year  ending 
at  Christmas,  1846.  On  the  28th  of  November,  and  dur- 
ing the  half-year,  whilst  the  defendant's  son  was  at  school, 
the  defendant  was  arrested,  and  was  committed  on  the 
30th  of  that  month,  and  he  thereupon  took  the  benefit  of 
the  Insolvent  Act,  and  filed  his  schedule  upon  the  2nd  of 
.  December,  and  received  his  discharge  on  the  8th  of  March, 
1847.  There  was  a  debt  of  99^.  9$.  3(2.  due  for  board, 
&C.,  up  to  Midsummer.  1846,  but  the  entry  in  the  sche- 
dule was  for  992.  Under  these  circumstances,  a  ver- 
dict was  entered  for  the  plaintiff  by  the  direction  of  the 


^^^  learned  Judge,  with  leave  to  the  defendant  to  moVe  foi 
8uiAQV  a  rule  to  enter  the  verdict  for  himself  upon  the  second 
'lion*        issue. 

BoviU  now  moved  accordingly. — There  are  two  ques- 
tions in  this  case;  the  first  is,  whether  the  debt  is  pro- 
perly described  in  the  schedule;  and  the  second  is,  whe- 
ther this  was  '*  a  debt  due  or  growing  due ''  at  the  time 
of  the  making  of  the  order  under  the  Insolvent  Act,  with- 
in the  true  meaning  of  the  language  of  the  69th  section  of 
the  Act.  As  to  the  first  point;  in  Hoyles  v.  Blare  (a)  the 
insolvent,  by  mistake,  and  without  fraud,  inserted  the 
debt  as  32.,  whereas  in  fact  it  was  71,  and  the  Court  held, 
that  the  defendant  was  not  protected;  but  that  case  is  dis- 
tinguishable from  the  present,  for  there  is  a  distinction 
made  in  the  Act  between  debts  up  to  51,  and  such  ai 
exceed  that  amount;  and  Parke,  B.,  in  delivering  the 
judgment  of  the  Court,  says,  ''But  if  the  sum  speci- 
fied, instead  of  not  being  exactty  the  true  amount,  is  less 
than  half  that  amount,  or  is  much  below  bl,  and  the  real 
debt  above  it,  and  the  difference  is  so  great  that  it  re- 
moves the  creditor  from  a  class  entitled  to  special  notice 
to  one  not  entitled,  does  the  section  apply?  It  seems  to 
me  that  it  does  not,  and  that,  if  there  is  such  an  error  in 
the  description,  which  so  materially  alters  the  Condition 
of  the  creditor,  the  statute  does  not  permit  the  adjudica- 
tion to  operate  as  a  discharge,  even  though  there  may  have 
been  no  fraud,  culpable  negligence,  or  ill  intention.''  [PoU 
locki  C.  B. — If  the  second  question  be  decided  against  you, 
the  first  will  become  immaterial,  and  therefore  you  had 
better,  in  the  first  instance,  satisfy  us  that  this  is  such  a 
debt  as  might  and  ought  to  have  been  inserted  in  the  de- 
fendant's schedule.]  This  was  a  growing  debt,  payable  at 
the  end  of  the  half-year.    The  additional  items  would  be 

(a)  14  M,  k  W.  38. 
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merely  ancillary  to  the  principal  debt  In  Bei^ry  v.  7r-  ^IMO. 
winia)  it  was  held,  that  the  insolvent  is  discharged  as  to 
a  judgment,  although  it  include  costs  arising  after  the 
filing  of  the  schedule.  [FoOock^  C.  R — ^The  words  of  the 
4lct  are  "  4ebta  due  or  growing  due;"  that  is,  then  due  or 
to  become  due.  JParke^  R — It  clearly  meaAS  debitum  in 
prssenti  solvendum  in  futuro:  b,  d^t,,  tibough  not  then 
payable  Ald€r9Q%  B. — ^How  could  an  imaacertained  debA 
be  inserted  in  th^  schedule?] 

PoLLOQK,  C.  B.— There  will  be  no  rule.    The  Act  does 
QOt  say  a  growing  debt,  but  a^  dibt  giiowing.  due. 

Pabke^  B. — ^Ac/pording  to  the  true  construction  of  the 
Act,  it  must  be  a  debt  ascertained,  and  payable  in  fiituro. 

Aia>m30ir,  Bt^  and  Boi<;b,  B.,  concurred. 

Bule  refused. 

(a)  19  L.  J,,  C.  P.,  IIO, 


EXCHEQUER  EBP0&T8. 


May  8.  LiKWOOD,  Administratrix  of  Matthew  Lihwood, 

v.  Squire. 

To  an  action  of  (J  DALL  had  obtained  a  rule  in  this  case,  calling  on  the 

non-payment  of  plaintiff  to  shew  cause  why  the  interlocutory  judgment 

SwnSrby  the  sig^^d  by  him  should  not  be  set  aside.     It  was  an  action 

administiatrix  of  covenant,  brought  to  recover  a  certain  sum  due  for 

of  A.  upon  a  '  o 

covenant,  which  an  annuity.  The  declaration  stated  an  indenture  made 
would  ftand  between  the  defendant  of  the  first  part,  Eliza  Squire  his 
ponettedofthe  ,^q  q£  ^^^  seccmd  part,  and  Matthew  Lin  wood,  deceased, 

taiCL  nun,  in  ^       ' 

tniit  to  pay       of  the  third  part  (profert),  which,  after  reciting  that  the 

the  same  to  Bi  _ 

a  (the  defend-  defendant  and  his  wife  had  agreed  to  live  separately,  con- 

^pon  receipt  tained  a  covenant  by  the  defendant  with  the  said  M.  Lin- 

*^"!rfth^d^  wood  that  the  defendant  would  pay  M.  Linwood,  during  the 

fondant's  wife,  life  of  his  wife  Eliza,  an  annuity  of  521 

terns  of  plead-  The  defendant,  after  craving  oyer,  set  out  the  indenture, 

2^^J^S*^t  which  contained  the  following  clause  (inter  alia): — "  And 

the  intestate  the  Said  Matthew  Linwood  doth  hereby  declare,  that  he 

neyer  executed  ^  ,  , 

the  deed,  nor      shall  and  wiU  Stand  and  be  possessed  of  the  said  annuity 

become^  trua-    ^^  ^^-y  ^  trust  to  pay  the  same  to  the  said  Eliza  Squire, 

Se'^iaS^      when  the  same  shall  be  received,  to  and  for  her  use." 

haying  signed     (The  deed  was  not  signed  by  Linwood,  although  it  was 

oni^ff dd,       by  the  defendant  and  Eliza  Squire).    He  then  pleaded, 

ment  wai         ^^^^  *^®  ^^  Matthew  Linwood  never  executed  the  said 

wrongly  signed,  indenture,  nor  declared  that  he  would  stand  possessed  of 

the  said  annuity  in  trust  to  pay  the  same  to  the  said  Eliza 

Squire,  when  the  same  should  be  received,  for  her  use,  nor 

did  he  ever  become,  nor  is  the  plaintiff,  a  trustee  under 

the  said  deed. — ^Verification. 

The  defendant  being  under  terms  of  pleading  issuably, 
the  plaintiff  signed  judgment  on  the  ground  that  this 
plea  was  not  issuable. 

BramweU  shewed  cause. — The  plaintiff  was  clearly  en- 
titled to  sign  judgment    The  plea  is  not  issuable.    The 


EA£TBB  TERM,  13  YIOT.  235 

effect  of  it  is,  that  the  covenantee  did  not  execute  the  isda 
deed.  The  action  is  brought  hj  the  administratrix  of  the 
trustee,  upon  a  covenant  which  was  for  the  benefit  of  the 
latter.  It  is  not  alleged  in  the  plea,  that  Matthew  Lin  wood 
ever  dissented  from  taking  the  trusteeship,  and  it  is  there- 
fore to  be  presumed  that  he  assented  to  that  which  was 
for  his  own  advantage.  In  Wetii&reU  v.  Langston  (a),  it 
was  held  by  the  Court  of  error,  that  if  A.  covenant  with 
B.  and  C,  their  executors,  administrators,  and  assigns,  al- 
though C.  do  not  execute  the  deed,  or  assent  to  the  cove- 
nant, and  afterwards  disclaim  it  by  deed,  to  which  A.  is 
no  party,  R  cannot  alone  (whilst  C.  is  alive)  sue  A.  upon 
the  covenant  In  that  case  the  covenantee  did  not  assent, 
and  afterwards  disclaimed.  [Parke,  B. — ^That  case  was 
not  argued  in  the  Court  below;  and  I  believe  some  doubts 
have  been  entertained  as  to  the  correctness  of  the  decision 
at  which  the  Court  of  error  arrived.]  He  was  then  stop- 
ped by  the  Court,  who  called  upon 

UdaUy  in  support  of  the  rule. — ^The  plea  is  good.  Even 
if  it  be  not  so,  the  plaintiff  should  not  have  signed  judg- 
ment, inasmuch  as  there  is  no  decision  to  the  effect  that 
the  administrator  of  a  trustee,  suing  upon  a  covenant  to 
which  the  trustee  did  not  assent  in  his  lifetime,  makes  the 
covenant  a  binding  one  by  the  mere  fact  of  an  action 
being  brought  upon  it  This  covenant  would  not  be  for 
the  personal  benefit  of  the  intestate;  he  was  to  hold  the 
proceeds  to  the  use  of  the  wife;  and  as  he  never  assented 
to  this  during  his  lifetime,  the  assent  of  the  administra- 
trix cannot  be  held  to  supply  the  place  of  such  assent; 
and  consequently,  the  bringing  of  the  action  by  the  ad- 
ministratrix is  wholly  insufficient  In  PUman  v.  Wood- 
hwry  (6),  which  was  an  action  of  covenant  upon  a  lease, 
for  non-repair  of  the  premises  thereby  alleged  to  have 

(a)  1  Exch.  634.  (i)  3  Exch.  4. 
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18sa  been  demised,  the  defendant  pleaded  that  the  plaintiff 
never  executed  the  lease,  and  that  he  the  defendant  did 
not  hold  the  premises  under  the  lease  in  question,  but  un- 
der a  totally  distinct  agreement ;  and  the  defence  was  held 
to  be  substantially  good.  The  plaintiff,  therefore,  ought 
to  have  objected  to  the  validitf  of  this  plea  by  demurrer, 
as  the  question  raised  is  by  no  means  firee  from  doubt 

BramwM  iras  again  heard  against  the  rule. — The  plea 
is  open  to  the  objection  of  being  false,  and  is  also  of  a 
character  which  is  likely  to  cause  embarrassment  to  the 
plaintiff. 

Pabkb,  B. — I  do  not  say  that  the  plea  is  a  good  plea>  as 
it  is  not  necessary  to  decide  that  question;  bat  a  plaintiff 
has  no  right  to  sign  judgment,  if  the  plea  raises  a  serious 
question,  and  one  which  is  fit  for  discussion.  Now,  assum^ 
ing  it  to  be  the  law  that  a  party  is  presumed  to  assent  to 
that  which  is  for  his  personal  benefit,  the  rule  does  not 
necessarily  apply  to  trusts,  which  impose  an  onerous 
obligation.  In  the  latter  case,  it  is  doubtful  whether 
there  ought  not  to  be  the  assent  of  the  coyenantee  in 
his  lifetime,  in  order  to  make  the  covenant  binding. 

Pollock,  C.  B.,  Eolfs,  R,  and  Platt,  B.,  concurred. 

Rule  absolute. 


T 
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1860. 

The  Eastern  Union  Railway  Compant  v.  Sthoni>&  May  7. 

HIS  was  an  action  for  railway  calls.    The  declaration  in  an  action  fi»r 
contained  a  count  upon  the  deed  of  settlement,  stating  thepi^tiff' 
specially  the  facts  of  the  defendant  being  the  holder  of  P^^tJ  *^*  ^ 
shares,  the  resolution  for  a  call,  &c.,  and  averring  notice  ofbunneasfor 
thereof  to  the  defendant — There  was  a  plea  denying  the  fiu  up  printed 
notice,  upon  which  i88ue  was  joined.  S.f  W 

At  the  trial,  before  Wigktman,  J.,  at  the  last  Assizes  ^^.^ 
for  Suffolk,  it  appeared  that,  when  a  call  was  made,  the  and  then  to  pnt 
course  of  business  at  the  office  of  the  Company  was  for  ^  badcet;  and 
a  clerk,  of  the  name  of  Chapman,  to  fill  up  printed  notices  2cefar*^*oSr 
of  calls,  and  direct  them,  according  to  a  list  made  out  from  derk  topost  the 
the  address  book,  in  which  the  shareholders  were  arranged  were  in  the  bas- 
in classes  A,  B,  and  C,  and  then  to  put  the  notices  into  a  ]^  ^  ^ 
basket;  and  it  was  the  practice  of  another  clerk  to  post  o"*^^*d^ 
the  letters  which  were  in  the  basket;  and  it  was  proved  but  a  list  of 
that  he  had  posted  all  that  were  in  the  basket  on  this  containinffthe 
occasion,  which  were  addressed  to  shareholders  in  Class  ^^^^^^^ 
C.     Chapman  was  dead,  but  a  list  of  shareholders,  con-  produced  in  hia 

,    ,  ^         handwritings 

taining  the  name  of  the  defendant,  was  produced,  which  andindonedbj 
bore  an  indorsement  in  his  handwriting,  "  Letters  sent  ^i  out"   a 
out"     It  was  also  proved  that  he  had  received  instruc-  ?*"1i^^*^* 

'^  inatrnctionB  to 

tions  to  make  out  such  list,  and  that  he  had  been  seen  in  make  out  such 

list,  and  had 

the  act  of  filling  up  and  directing  the  notices,  with  such  a  been  seen  fill- 
list  before  him.     It  did  not  appear  in  which  class  the  de-  ^^ing  Ae  no^ 
fendant's  name  was.     The  defendant's  counsel  objected,  **^'  ^  "*** 
that  the  list  produced  and  indorsement  thereon  were  not  him:— ifM, 
admissible  as  evidence  of  the  notice  having  been  sent,  in-  indorsed  was 
asmuch  as  it  did  not  appear  when  the  indorsement  was  ^^^ttJU 
made.    The  learned  Judge  received  the  document  in  evi-  "®V?  ^^,*^* 

call  had  been 

dence,  and  a  verdict  was  found  for  the  plaintiffs,  leave  be-  sent  to  the  do- 
ing reserved  for  the  defendant  to  move  to  enter  a  nonsuit  whhstuiung  it 

was  not  dis- 
tinctly shewn  when  the  indonement  was  nuid«» 

VOL.  y.  B  BXCH. 
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O'MaJley  moved  accordingly  (April  16). — There  was 
no  proof  when  the  indorsement  was  made  on  the  list,  and 
therefore  it  was  not  admissible  as  evidence  of  the  notice 
having  been  sent  It  should  have  been  proved  to  have 
been  a  contemporaneous  indorsement.  [Parhe^  B.— The 
Judge  must  be  satisfied  by  reasonable  evidence  that  the 
indorsem^t  was  contemporaneous.]  The  authorities  col- 
lected in  1  Smith's  Lead.  Ca&  140,  and  Taylor  on  Evidence, 
B.  406,  shew  that  the  entry  of  a  deceased  clerk  is  not  ad- 
missible unless  made  at  the  time  of  the  transaction.  Be- 
sides, the  shareholders  were  divided  into  three  classes,  and 
it  did  not  af^ar  that  the  defendant  belonged  to  that  class 
to  which  the  notices  were  given. 

Cur.  adv.  vult. 


Pollock,  C.  R,  now  said:-— In  this  case  we  think  that 
there  ought  to  be  no  rule.  The  ground  of  the  application, 
and  which  the  Court  has  taken  time  to  consider,  is,  whether 
there  was  sufficient  evidence  to  justify  the  learned  Judge 
in  receiving  a  list  of  shareholders  in  the  handwriting  and 
indorsed  by  a  clerk  of  the  name  of  Chapman,  who  was  dead. 
The  question  was,  whether  notice  of  the  call  had  been 
given  to  the  defendant;  and  it  appeared  that  a  list  was 
made  out  of  persons  to  whom  notice  was  to  be  given,  and 
that  a  list  was  found  indorsed  by  Chapman  as  containing 
the  names  of  the  persons  to  whom  he  had  sent  notices;  and 
if  that  were  written  contemporaneously  with  the  trans* 
action,  there  could  be  no  doubt  that  it  was  correctly  re- 
ceived, according  to  a  class  of  cases  so  well  known  in  the 
jurofession  that  it  is  unnecessary  to  repeat  them.  It  was 
contended,  for  the  defendant,  that  there  was  a  total  ab- 
sence of  all  evidence  that  the  paper  was  written  within 
Buch  a  period  as  to  be  receivable  in  evidence;  but,  on 
looking  at  the  learned  Judge's  notes,  it  is  clear  that,  at 
the  time  when  Chapman  was  actually  engaged  in  the  busi- 
ness of  making  out  the  notices,  a  list  was  seen  in  his  pos- 
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session, — such  a  list  as,  according  to  the  mode  of  conduct- 
ing business,  ought  to  have  existed.  Subsequently  a  list 
was  found,  corresponding  with  that,  and  indorsed  by  him; 
and  it  i^ppears  to  us,  that  the  learned  Judge  was  perfectly 
correct  in  receiving  that  as  evidenca  It  was  for  him  to 
decide  whether,  under  the  circumstances,  the  list  was  re- 
ceiyable  in  evidence;  and  we  think  he  correctly  decided 
that  it  was  receivable,  on  the  ground  that  a  list  was  proved 
to  have  existed  contemporaneously,  and  a  list  was  pro- 
duced at  the  trial  corresponding  with  that  which  ought  to 
have  existed,  and  indorsed  by  the  deceased.  We  think  the 
evidence  reasonably  sufficient  to  satisfy  the  mind  of  any 
one  that  the  list  produced  was  the  same  list  that  Chapman, 
the  deceased,  had  in  his  possession  at  the  time  he  made 
out  the  notices.  It  was  objected,  that  these  notices  were 
given  to  Class  C,  and  it  was  uncertain  whether  the  defend- 
ant was  in  Class  A,  B,  or  C.  It  appears  to  us  that  that  is  a 
matter  of  indifference,  because  it  was  not  suggested  that 
there  was  a  different  call  for  the  different  classes.  There 
was  only  one  call,  though,  in  giving  the  notices,  the  share- 
holders were  divided  into  classes.  On  these  grounds,  it 
appears  to  us  that  the  proof  was  properly  received,  and 
that  the  verdict  was  right  Therefore,  there  will  be  no 
rule; 

Bule  refused. 
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j^    Q  RiGBT  V.  Hewitt. 

In  ui  action  for  OASE  for  negligence  in  driving  the  defendant's  omni- 

a^ew^^t  l>us,  whereby  it  came  in  contact  with  another  omnibus  on 

f  ^J^^~  which  the   plaintiflF  was  sitting,  and  the  plaintiff  was 

an  omnibiu  thrown  off  and  injured. — Plea,  not  ffuilty. 

which  was  lac-  '           o        .^ 

rng  with  the  de-  At  the  trial,  before  Rolfe,  6.,   at  the  last  liverpool 

has,  and,  in  try-  Assizes,  it  appeared  that  the  plaintiff  was  a  passenger 
offt.^  w^"of  ^^^^^^   ^^   omnibus   which,  just  before    the    accident, 

the  defendant*!  had  started  from  Market-street,  Manchester,  at  the  same 

omnibuB  came  , 

in  contact  with  time  as  the  defendant's  omnibus.     The  drivers  were  com- 

omi^l^on  peting  for  passengers,   each   endeavouring  to  get  first; 

Sff^^^^ff*"  ^^^'  while  the  omnibuses  were  going  at  great  speed,  in 

which  earned  trying  to  avoid  a  cart  which  was  in  the  way,  the  wheel  of 

awing  towards  the  defendant's  omnibus  come  in  contact  with  a  projecting 

«d^th^5d  8*«P  <>f  *^^  omnibus  on  which  the  plaintiff  was  riding, 

rendering  it  im-  which  caused  the  latter  to  swinir  towards  the  kerbstone. 

possible  to  pull  ...                  . 

np,  the  seat  on  The  Speed  with  which  it  was  going  rendered  it  impossible 

SflrMtstrmsk  ^^^  t^®  driver  to  pull  up,  and  the  seat  on  which  the  plain- 

po^?Mid^^  tiff  sat  struck  against  a  lamp-post,  and  he  was  thrown  off. 

was  thrown  off:  The  learned  Judge  told  the  jury,  that  the  plaintiff  was  not 

the  jury  were  disentitled  to  recover  merely  because  the  omnibus  on 

S^^f  aT**^  which  he  sat  was  driven  at  a  furious  rate;  and  that,  if  the 

^J^^i^T^  ^^  J^^  thought  that  the  collision  took  place  from  the  negli- 

reoorer  merely  gence  of  the  driver  of  the  defendant's  omnibus,  and  that  the 

because  the  om~  .■•                .«                      ,  •     f     i,  >          ,        ^               •       m            'j 

nibos  on  which  Other  omnibus  was  not  m  fault  m  not  endeavouring  to  avoid 

^"at  afiirious  *^®  accident,  then  the  defendant  was  liable.   The  jury  hav- 

rate;  and  that,  ing  found  a  verdict  for  the  plaintiff,  with  50Z.  damages, 

ifthejnry  0*0 
thought  that 

took%laoefrom  -Bfiw  moved  for  a  new  trial,  on  the  ground  of  misdirec- 

rftbJIiitod?  *^^^  (^P^^  18).— The  plaintiff  is  in  the  same  situation  as 

ant's  omnibus,  the  owner  of  the  omnibus  on  which  he  was  a  passenger; 

so  that  the  .                                                 .                                            .         .  , 

other  omnibas  and,  if  the  conduct  of  the  driver  was  such  as  to  disentitle 

was  not  in  fenlt 

In  not  endea- 

Touring  to  ayoid  the  accident,  the  defendant  was  liable. 
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ihe  owner  to  sue,  the  plaintiff  cannot  recover:  Thorogood  ^  i860. 
V.  Bryan(a).  Now,  the  speed  at  which  that  omnibus  was 
driven  rendered  it  impossible  to  use  ordinary  precaution 
in  order  to  avoid  the  collision  or  its  consequences.  But 
for  this  circumstance  the  injury  would  not  have  happened, 
and  it  was  the  result  of  the  joint  negligence  of  both  par- 
ties. The  omnibus  on  which  the  plaintiff  sat  would  not 
have  been  forced  against  the  lamp-post  if  it  had  travelled 
at  a  proper  pace;  There  was,  therefore,  an  absence  of  or- 
dinary care  on  the  part  of  the  driver.  BuUerfidd  v.  For- 
rester (b)  decided  that  a  person  who  is  injured  by  an  ob- 
struction in  a  highway,  against  which  he  fell,  cannot 
maintain  an  action  if  it  appear  that  he  was  riding  with 
great  violence  and  want  of  ordinary  care,  without  which 
he  might  have  seen  and  avoided  the  obstruction.  Lord 
EUenborottgh,  C.  J.,  there  says,  "  A  party  is  not  to  cast  him- 
self upon  an  obstruction  which  has  been  made  by  the  fault 
of  another,  and  avail  himself  of  it,  if  he  do  not  himself  use 
common  and  ordinary  caution  to  be  in  the  right"  In 
Lack  V.  Seward{c)y  which  was  an  action  for  the  negligence 
of  the  defendant's  servants  in  managing  a  barge,  so  that 
the  plaintiff's  barge  was  run  down,  Lord  Tenterden,  C.  J., 
ruled,  that  the  plaintiff  was  not  entitled  to  recover  if  the 
accident  could  have  been  avoided  but  for  the  negligence 
of  the  plaintiff's  own  men,  in  not  being  on  board  his  barge 
at  a  time  when  it  was  lying  in  a  dangerous  place.  In 
Luxford  V.  Large  {d)y  which  was  an  action  against  the  cap- 
tain of  a  steam  vessel  for  swamping  a  loaded  wherry  on 
the  river  by  a  swell  produced  by  a  too  rapid  rate  of  pas- 
sage, Lord  Denmaiif  C.  J.,  told  the  jury,  that  if  they 
thought  that  the  plaintiff  contributed  to  the  injury  by  his 
own  improper  conduct,  either  in  mismanaging  or  overload- 
ing the  boat,  they  must  find  their  verdict  for  the  defend- 


(a)  8  C.  B.  115.  (e)  4  0.  <b  P.  106. 

(h)  11  East,  eo.  ld)6C.A  P.  421. 
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1850,  ^  ant  A  person  driving  on  the  wrong  side  of  the  roftd  is 
bound  to  use  more  care  to  avoid  any  concussion  than  would 
be  requisite  if  he  were  on  the  proper  side  of  the  road: 
Phchwell  v.  Wil8on(a).  In  Wool/  v.  Beard (b)y  Ccleridgey  J.^ 
ruled  that,  if  the  plaintiff  by  his  own  negligence  contri- 
buted to  the  accident,  he  could  not  recover,  even  though 
the  jury  should  think  that  the  defendant  was  guilty  of 
negligence.  The  law  was  laid  down  in  similar  terms  by 
Tindal^  0.  J.,  in  Hawhina  v.  Gooper{c),  and  the  principle 
was  recognised  in  SmUk  v.  Dob8on(dy, 

Cfur  adv.  vult. 

Pollock,  C.  B.,  now  said: — ^This  was  an  action  tried  be- 
fore my  Brother  ^o{/i?,  at  Liverpool,  when  there  was  a  verdict 
for  the  plaintiff,  damages  502.  It  appeared  that  the  plain- 
tiff was  a  passenger  on  the  top  of  an  omnibus,  which  was 
struck  by  the  defendant's  omnibus,  and  the  consequence 
was,  that  the  omnibus  on  which  the  plaintiff  was,  continu- 
ing its  career,  ran  against  some  obstacle,  and  the  plaintiff 
was  thrown  off  with  considerable  violence.  My  Brother 
Ro^h  directed  the  jury  to  ascertain  whether  the  mischief 
arose  from  the  negligence  of  the  driver  of  the  defendant's 
omnibus,  and  the  jury  found  that  the  collision  did  arise 
from  that  negligence.  Mr.  Bli$8  moved  for  a  new  trial,  oa 
the  ground  that  my  Brother  Ral/e  had  not  directed  the 
jury,  that,  if  the  mischief  was  in  pajrt  occasioned  by  the 
misconduct  of  the  person  driving  the  omnibus  on  which 
the  plaintiff  was,  the  defendant  would  not  be  responsi- 
ble, the  facts  being,  that  the  two  omnibuses  were  going 
at  a  great  rate,  and  the  omnibus  on  which  the  plaintiff 
sat  vras  driven  at  such  a  rate  that,  after  the  collision, 
it  could  not  pull  up  so  as  to  avoid  the  accident.  We  are 
all  of  opinion  that  there  ought  to  be  no  rule,  and  that 


(a)  6  C.  &  ?.  375.  (c)  8  C.  A  P.  473. 

(b)  8  G.  <b  P.  373.  {d)  3  M.  d^  G.  59. 
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there  is  no  fault  to  be  found  with  the  direction  of  my  ISSO. 
Brother  Bol/e.  The  rest  of  the  Court  are  entirely  of  opin* 
ion,  that,  generally  speaking,  whei«  an  injury  arisee  from 
the  misconduct  of  another,  the  party  who  is  injured  has  a 
right  to  recover  from  the  injuring  party  for  all  the  conse- 
quences of  that  injury.  On  the  present  occasion  I  entirely 
concur  with  the  Court  that  there  ought  to  be  no  rule,  and 
that  the  direction  was  perfectly  right.  I  am,  however, 
disposed  not  quite  to  acquiesce  to  the  full  extent  in  the 
proposition,  that  a  person  is  responsible  for  all  the  possible 
consequences  of  his  n^igence.  I  wish  to  guard  against 
laying  down  the  preposition  so  universally;  but  of  this  I 
am  quit-e  clear,  that  every  person  who  does  a  wrong,  is  at 
least  responsible  for  all  the  mischievous  consequences  that 
may  reasonably  be  expected  to  result,  under  ordinary  cir« 
cumstances,  from  suoh  misconduct;  and  I  think  that,  in 
the  situation  of  these  parties,  any  distinction  which  I  might 
be  disposed  to  draw  in  an  extreme  case,  does  not  arise  in 
the  one  which  is  now  before  the  Court.  We  are  all  of 
opinion  that,  in  this  case,  there  should  be  no  rule(a). 

Rule  refused. 

(a)  See  the  next  case. 


c 


Greenland  v.  Chaplin.  J%8« 

ASE  for  negligence  in  navigating  the  defendant's  steam-  A  pmrn  who 
boat,  whereby  it  struck  against  another  steam-boat»  on  h^^m^ 
which  the  plaintiff  was  a  passenger,  and,  in  consequence,  ^^l^  ^ 
his  leg  was  broken. — ^Plea^  not  guilty.  another,  cumot 

set  up  as  a  do- 
fenoe,  that  part 
of  the  mischief  would  not  have  arisen  if  the  penon  injured  had  not  himself  been  guilty  of  some  negligoioe. 
Therefore,  where  the  plaintiff,  a  passenger  on  board  a  steam-boat,  was  injured  by  the  falling  of  an 
anchor,  caused  by  the  defendant's  steam-boat  striking  the  other  steam-boat — JIdd,  that  it  was  un- 
proper  to  direct  the  jnry,  that,  if  they  thought  the  collision  was  owing  to  the  bad  navigation  of  the 
defrndaat's  steam-boa^  they  should  find  for  the  plainttfF,  unless  then  was  aegligenoe,  either  in  the 
stowage  of  the  anchor  or  in  the  plaintiff  putting  himself  in  the  place  where  he  was^  so  as  to  lead  or 
cootribute  to  the  mischief;  in  which  case  the  plaintiff  could  not  recover. 

Qiuart,  per  Pollock^  C.  B.,  whether  a  person  guilty  of  negligence  is  jesponaibU  for  all  poMibla  eon- 
seqoenoes  of  it,  although  they  could  not  have  been  reasonaUy  foMseen  or  ezpedted. 
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1850.  At  the  trial,  before  Pollock,  C.  R,  at  the  Middlesex  Sit^ 

ORMKLAin)    ^^S^  ^^^  ^^^  Michaelmas  Term,  it  appeared  that  the 
^'  plaintiff  was  a  passenger  on  board  a  steam-boat  called 

"  The  Sons  of  the  Thames/'  which  was  going  from  West* 
minster  to  London  J^dge.  The  defendant's  steam-boat, 
called  '^  The  Bachelor,"  was  going  the  same  way,  and,  as 
the  vessels  approached  the  Adelphi  Pier,  ^'  The  Bachelor" 
struck  "  The  Sons  of  the  Thames"  on  the  bow,  where  the 
anchor  was  carried,  and,  in  consequence,  it  fell  upon  and 
broke  the  plaintiff's  leg.  There  was  conflicting  evidence 
as  to  the  degree  of  negligence  attributable  to  the  respective 
steam-boats,  and  especially  as  to  the  propriety  of  the  mode 
in  which  the  anchor  on  board  "  The  Sons  of  the  Thames" 
was  carried  in  the  bow  of  the  vessel  The  learned  Judge 
told  the  jury,  that  if  they  were  of  opinion  that  the  col- 
lision was  owing  to  the  bad  navigation  of  "  The  Bachelor," 
they  should  find  a  verdict  for  the  plaintiff;  but  if  they 
thought  that  there  was  any  negligence,  either  in  the 
Stowage  of  the  anchor,  or  in  the  plaintiff  putting  him- 
self in  the  place  where  he  was,  on  board  ^'The  Sons 
of  the  Thames,"  they  should  find  for  the  defendant  The 
jury  having  found  a  verdict  for  the  plaintiff,  with  2002. 
damages, 

Shee,  Seijt,  in  last  Hilary  Term  obtained  a  rule  nisi  to 
set  aside  the  verdict,  as  against  evidence,  no  objection  be- 
ing taken  as  to  the  mode  in  which  the  question  was  left 
to  the  jury. 

Humfrey  and  A.  Fry  shewed  cause  (April  27). — ^The 
question  of  negligence  was  one  peculiarly  for  the  jury,  and 
their  finding  ought  not  to  be  disturbed  unless  it  is  mani- 
festly wrong.  The  case  was  left  to  the  jury  too  favourably 
for  the  defendant,  for,  as  the  collision  arose  from  the  ne- 
gligent navigation  of  the  defendant's  vessel,  it  was  imma- 
terial in  what  way  the  anchor  was  placed  on  board  the 
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ether  vesseL  The  general  role  of  law,  as  laid  down  in  1850. 
Dames  Y.Mann(a)yiSf  that  although  there  may  have  been  Qbuitlivd 
negligence  on  the  part  of  the  plaintiff  yet,  unless  he  might,  chapLut. 
by  the  exercise  of  ordinary  care,  have  avoided  the  conse- 
quences of  the  defendant's  negligence,  he  is  entitled  to  re- 
cover. Parkey  B.,  there  says,  "  This  subject  was  fully  con- 
sidered by  this  Court  in  the  case  of  Bridge  v.  Hie  Grand 
Junction  Railway  Company  (b)^  where,  as  appears  to  me, 
the  correct  rule  is  laid  down  concerning  negligence,  name- 
ly, that  the  negligence  which  is  to  preclude  a  plaintiff  from 
recovering  in  an  action  of  this  nature,  must  be  such  as 
that  he  could  by  ordinary  care  have  avoided  the  conse- 
quences of  the  defendant's  negligence."  Even  if  the  jury 
had  thought  that  the  mode  of  carrying  the  anchor  was 
improper,  the  defendant  would  nevertheless  be  liable  for 
injury  caused  by  his  negligent  conduct  in  striking  the  an- 
chor: SiUs  V.  Brownie).  A  trespasser  is  entitled  to  com- 
pensation for  injury  done  to  him  by  a  spring-gun  placed 
without  notice  on  the  land  on  which  he  trespasses:  Bird 
V.  Holbrook{d).  In  CatUin  v.  HiUs(e),  where  the  facts  of 
the  case  were  similar  to  the  present,  CressweUy  J.,  told  the 
jury  that  they  must  dismiss  from  their  minds  all  that  had 
been  said  about  the  stowing  of  the  anchor,  for  that  the 
plaintiff  would  be  entitled  to  a  verdict,  even  though  they 
should  think  the  anchor  had  been  improperly  left  unfast- 
ened. It  is  not  necessary  in  this  case  to  dispute  the  au- 
thority of  Tharogood  v.  Bryan(/). 

Sheey  Seijt,  BramweHl,  and  A.  W.  Simpson,  in  support  of 
the  rule. — The  plaintiff  cannot  recover  if  the  injury  in 
part  arose  from  the  negligent  stowage  of  the  anchor.  Tho- 
rogood  v.  Bryan  decided  that  a  passenger  in  a  carriage, 
or  on  board  a  vessel,  is  so  far  identified  with  the  owner, 

(a)  10  M.  4Sr  W.  646.  (d)  4  Bing.  628. 

ib)  S  Id.  244.  (e)  8  0.  B.  123. 

(<?)  9  0.  &  P.  601.  (/)  Id.  115. 
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1850.  that  negligence  on  the  part  of  the  owner  or  his  servant  is 
to  be  considered  negligence  of  the  passenger  himself.  The 
persons  navigating  ''  The  Bachelor''  had  a  ri^t  to  expect 
that  the  anchor  of  ''  The  Sons  of  the  Thames''  wonld  be 
safelj  stowed,  or,  at  all  events,  that  passengers  would  be 
kept  out  of  the  way  of  injury.  The  true  principle  is,  that 
the  person  injured  cannot  recoyer  if  negligence  on  his  part 
conduced  to  the  accident  Here  three  things  concuned  to 
cause  the  injury,  viz.  the  plaintiff  placing  himself  in  a  dan- 
gerous situation,  the  anchor  being  improperly  stowed,  and 
the  defendant's  vessel  striking  the  other.  This  case  is 
governed  by  Butterfieid  v.  Forresteria),  where  Lord  .EZZm* 
borattgk  said,  ^^  One  person  being  in  fault  will  not  dispense 
with  another's  using  ordinary  care  for  himsel£"  That 
rule  was  recognised  and  adopted  in  Bridge  v.  The  Qrcmd 
Junction  MaUway  Company.  [PoUock^  C.R — Can  it  be 
said  that  a  person  guilty  of  negligenoe  is  responsible  for 
all  the  possible  consequences,  which  he  could  never  have 
foreseen,  and  which  no  one  would  have  anticipatedt  For 
instance,  if  a  person  chooses  to  walk  in  a  crowded  street 
with  an  open  knife  under  his  coat,  and  another  person 
negligently  runs  against  him,  is  that  other  person  to  be 
responsible  for  all  the  injury  which  the  knife  may  inflict 
on  the  person  ih^io  carries  it?]  Flower  v.  Adomi(b)  is  an 
express  authority  that,  if  the  proximate  cause  of  damage 
be  the  plaintiff's  unskilfulness,  although  the  primary  cause 
be  the  misfeasance  of  the  defendant,  the  former  cannot 
recover. 

Cur  adv.  vult 

Pollock,  C.  R,  now  said: — In  this  case,  which  is  very 
analogous  to  Ri^  v.  Hetvitt,  and  where  the  same  question 
might  have  arisen,  the  plaintiff  recovered  a  verdict,  with  200{. 
damages.     The  foundation  of  the  action  was,  that  a  steam- 

(a)  11  East,  60.  (b)  2  TauAt.  314. 
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boat,  belonging  to  the  defendant,  had  been  eo  negligently  iSfiO. 
eondueted  that  it  ran  against  a  steam-boat  on  board  of 
which  the  plaintiff  was  a  passenger,  in  consequence  of 
which  an  anchor,  which  was  displaced,  fell  over  and  broke 
the  plaintiff's  1^  At  the  trial,  the  jury  found  that  the 
management  of  the  vessel  on  board  which  the  plaintiff  was, 
was  right,  and  that  the  conduct  of  the  defendant's  vessel 
was  negligent  and  wrong.  I  must  say,  though  there  was 
evidence  on  both  sides,  and  it  would  have  been  equally 
satisfactory  to  me  if  the  verdict  had  been  the  other  way, 
that  it  was  a  question  proper  to  be  disposed  of  by  a  jury, 
and  that  their  verdict  ought  not  now  to  be  disturbed.  My 
Brother  Shee  contended,  that  the  accident  in  part  arose 
from  the  n^ligent  stowage  of  the  anchor,  and  from  the 
plaintiff  being  in  a  part  of  the  vessel  where  he  ought  not 
to  have  been.  But  the  jury  negatived  both  these  proposi- 
tions, and  found  a  verdict  for  the  plaintiff,  notwithstand- 
ing I  told  them,  no  doubt  incorrectly,  that,  if  they  thought 
either  that  there  was  negligence  in  the  stowage  of  the  an- 
chor, or  that  the  accident  arose  from  the  plaintiff  being  in 
a  part  of  the  vessel  where  he  ought  not  to  have  been,  they 
ought  to  find  for  the  defendant  The  jury,  however,  found 
as  a  fact,  that  neither  the  one  nor  the  other  of  those  mat- 
ters in  reality  existed;  and  the  motion  for  a  new  trial  was 
made  on  this  ground, — ^that  the  law,  as  laid  down  by  me, 
was  correct,  and  that  the  verdict  of  the  jury  was  wrong,  it 
being  against  the  evidence.  I  must  own  that,  on  the 
fullest  consideration  which  I  can  give  to  the  result  of  the 
evidence,  I  am  not  prepared  to  say  that  I  am  dissatisfied 
with  the  verdict;  the  rule  will  therefore  be  discharged. 
But  I  may  add  that,  on  consideration,  I  am  of  opinion  that 
the  law,  as  laid  down  by  me  in  this  respect,  was  not  cor- 
rect I  entirely  concur  with  the  rest  of  the  Court,  that  a 
person  who  is  guilty  of  negligence,  and  thereby  produces 
injury  to  another,  has  no  right  to  say,  "  Part  of  that  mis- 
chief would  not  have  arisen  if  you  yourself  had  not  been 
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1850.  guilty  of  some  negligence/'  I  think  that  where  the  negli* 
OsBULASD  gence  of  the  party  injured  did  not  in  any  degree  contribute 
Chaplut.  ^^  ^^^  immediate  cause  of  the  accident,  such  negligence 
ought  not  to  be  set  up  as  an  answer  to  the  action;  and 
certainly  I  am  not  aware  that,  according  to  any  decision 
which  has  ever  occurred,  the  jury  are  to  take  the  conse* 
quences  and  divide  them  in  proportion  according  to  the 
negligence  of  the  one  or  the  other  party.  But  here  I  may 
again  state,  that  it  occurs  to  me  there  is  considerable 
doubt,— and  at  present  I  guard  myself  against  being  sup- 
posed to  decide  with  reference  to  any  case  which  may  here- 
after arise;  but,  at  the  same  time,  I  am  desirous  that  it 
may  be  understood  that  I  entertain  considerable  doubt, 
whether  a  person  who  is  guilty  of  negligence  is  responsible 
for  all  the  consequences  which  may  under  any  circum- 
stances arise,  and  in  respect  of  mischief  which  could  by 
no  possibility  have  been  foreseen,  and  which  no  reasonable 
person  would  have  anticipated.  Whenever  that  case  shall 
arise,  I  shall  certainly  desire  to  hear  it  argued,  and  to  con- 
sider whether  the  rule  of  law  be  not  this:  that  a  person  is 
expected  to  anticipate  and  guard  against  all  reasonable 
consequences,  but  that  he  is  not,  by  the  law  of  England, 
expected  to  anticipate  and  guard  against  that  which  no 
reasonable  man  would  expect  to  occur.  I  beg  to  say  that, 
in  expressing  this  doubt  whether  the  responsibility  for  con- 
sequential damage  extends  to  the  extreme  case  to  which  I 
have  adverted,  I  am  expressing  my  own  opinion  only,  and 
not  that  of  the  rest  of  the  Court 

Rule  dischaiged. 
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POPB  V.  PlbMIKO.  April  27. 


HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  A  plaintiff  hay- 
why  he  should  not  pay  to  the  defendant  the  costs  of  the  cauM  on  the 
day  for  not  proceeding  to  trial  pursuant  to  notice.  fortorfla  at^tha^ 

It  appeared  from  the  affidavits,  that  the  cause  was  en-  ^"»«?^  <>?  *^ 

following  day 

tered  on  the  commission  day  for  trial  at  the  Surrey  Spnng  caued  it  to  be 
Assizes,  before  Wilde,  C.  J.    The  action  was  on  a  covenant  lutorn^n^^tf 
contained  in  the  deed  of  settlement  of  a  benefit  building  ***^*j,J^^^ 
society,  and  the  plaintiff  had  supboenaed  the  defendant's  ^iimbpcena. 

•Irliat  was  aC' 

clerk,  who  was  the  attesting  witness  to  the  deed.    At  the  cordingiy  done, 
sitting  of  the  Court  on  the  first  day,  the  learned  Judge,  *^^  appearing 
according  to  the  usual  practice,  commenced  trying  the  un-  ^^^J|^^ 
defended  causes,  and  while  they  were  being  disposed  of,  z«cord,  haying 
and  a  few  minutes  before  twelve  o'clock,  the  plaintiff's  judge'i  derk 
attorney,  not  seeing  the  witness  present  in  Court,  re-  re^nter'ulJ^ 
quested  that  this  cause,  which  stood  several  off  in  the  list,  ^  *7*^^i, 

*  ^  '  ^  ^  0  clock.    The 

might  be  called  on,  for  the  purpose  of  calling  the  witness  defendant  then 
on  his  subpoena.     This  was  accordingly  done,  and  the  wit-  recipiatnr,  on 
ness  not  appearing,  the  plaintiff's  attorney  withdrew  the  ^^j^m  ^dST* 
record,  having  been  informed  by  the  clerk  of  the  Chief  >*?*  be  entered 

after  the  sittuiff 

Justice  that  it  might  be  re-entered  at  anytime  before  of  the  Court, 
twelve  o'clock.     The  defendant's  counsel,  however,  deli-  » mied.  "& 
vered  to  the  Judire  a  ne  recipiatur,  on  the  ground  that  a  ^^*"  »^ 

o  r  f  a  wardi  came  in- 

record  could  not  be  entered  after  ten  o'clock,  at  which  to  Court,  and 

_,        ,  the  plaintiff 

time  the  Court  sat     The  learned  Judge,  on  apphcation  to  then  offered  to 
him,  stated  that,  according  to  the  practice,  no  record  could  ^'J  diouid  * 
be  entered  after  the  sitting  of  the  Court,  except  by  con-  f|^  **  J*J? 
sent.     The  witness  came  into  Court  when  the  undefended  lut,  but  the 
causes  were  disposed  of,  and  the  plaintiff  then  offered  to  ed:— J7e2c2,that 
try  at  once,  or  that  the  cause  should  be  placed  at  the  wwnounSed 
bottom  of  the  list     The  defendant  refused  to  accede  to  *?  *^*  **■?■  ^, 

the  day,  since  it 

these  proposals,  and  the  cause  was  not  tried.    The  present  wa>  through  his 

1  1.x  •      J  •  J        •     ^T_«    X  •      i   own  defiwlt  that 

rule  was  obtained  on  a  previous  day  in  this  term,  agamst  the  cauae  was 
which  "^^  ^^ 
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1M0._  WiUes  now  shewed  cause. — The  plaintiff  ought  not  to 

pay  the  costs  of  the  day,  since  it  was  the  defendant's  fault 
that  the  cause  was  not  tried.  The  plaintiff  did  all  in  his 
power  to  try,  but  the  defendant  refused.  It  would  seem 
that  the  witness  was  purposely  absent.  The  record  was, 
in  fact,  only  withdrawn  conditionally,  and  upon  a  repre- 
sentation that  it  might  be  entered  again.  In  Lean  y. 
Sfnyth(a),  the  plaintiff  having  been  compelled  to  withdraw 
the  record,  on  account  of  the  non-arriral  of  his  witnesses 
at  the  Assizes,  the  Judge,  on  their  arrival,  allowed  it  to  be 
re-entered. 
The  Court  then  called  on 

HurUtone  to  support  the  rule. — ^The  omission  to  try 
arose  from  the  plaintiff's  own  act,  and  not  from  any  fault 
of  the  defendant.  The  plaintiff  chose  to  assume  that  the 
witness  would  not  be  present  in  Court  when  the  cause  was 
called  on  in  its  turn,  and,  upon  that  supposition,  got  it 
taken  out  of  its  order,  and  withdrew  the  record  when  it 
was  too  late  to  re-enter  it.  If  the  plaintiff  had  waited 
until  the  cause  was  reached  in  its  turn,  he  might  have 
tried,  but,  having  withdrawn  the  record,  the  defendant 
was  not  bound  to  consent  to  its  re-entiy,  contrary  to  the 
practice  In  Cook  v.  Smith  (h)  the  cause  was  made  a  re- 
manet,  and  the  record  not  having  been  re-sealed,  the  clerk 
to  the  defendant's  attorney  refused  to  consent  to  its  being 
tried,  and  it  was  held  that  the  defendant  was  notwith- 
standing entitled  to  the  costs  of  the  day. 

PoixooK,  C.  B. — ^The  rule  must  be  dischai^ed.  The  teal 
default  was  on  the  part  of  the  defendant  The  plaintiff 
withdrew  the  record  only  on  the  assurance  of  the  Chief 
Justice's  clerk  that  it  could  at  the  next  moment  be  pro- 
perly re-entered  for  trial  at  that  Assizes.    The  defendant, 

(a)  2  M.  <Se  Bob.  126.  (h)  1  DowU  N.  S.  861. 
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howeyeTy  delivered  a  ne  recipiatuTy  and  the  learned  Judge  ^860. 
thou^t  that  it  was  too  late  to  enter  the  record  after  the 
sitting  of  the  Court  AU  the  witnesses  being  afterwards 
present,  the  plaintiff  o£Pered  to  try  then,  or  to  let  the  cause 
be  placed  at  the  bottom  of  the  list;  but  the  defendant  re- 
foBedy  probablj  with  the  view  of  making  the  present  mo- 
tion. It  was  therefore  in  fact  the  fault  of  the  defendant, 
and  not  of  the  plaintiff,  that  the  cause  was  not  tried. 

RoLFB,  K— I  am  of  the  same  opinion.  Wheneyer  costs 
haye  been  occasioned  by  or  through  the  default  of  a  plain- 
tiff in  not  proceeding  to  try,  after  notice  giyen  and  not 
properly  countermanded,  the  defendant  is  entitled  to  be 
paid  those  costs.  But  here  the  plaintiff  was  ready  and 
willing  to  try;  the  defendant,  therefore,  and  not  the  plain- 

',  was  in  fault 

Flatt,  B.,  concurred. 

Rule  discharged,  with  costs. 


Ass 


Taylok  v.  Wilsok.  April  17. 

UMPSIT  on  a  bill  of  exchange  drawn  by  one  James  A  security  giroi 
Roberts  upon  and  accepted  by  the  defendant,  and  by  J.  to^a^cndit^fon 
Roberts  indorsed  to  Thomas  Hodgson,  who  indorsed  to  the  ^^^^"^ 
plaintiff    Plea^  non  assumpsit  (by  statute).  ^^?^^^ 

At  the  trial,  before  PcUtesan,  J.,  at  the  Staffordshire  examination,  ii 
Spring  Assizes,  it  appeared  that  Roberts,  the  drawer  of  the  i^i2^^i8Yict 
bill,  being  bankrupt,  was  about  to  pass  his  final  examin-  ^  ^^'  **  ^^^ 
ation  before  the  Court  of  Bankruptcy,  when  Hodgson,  who 
was  one  of  his  creditors,  threatened  to  oppose  him;  and  it 
was  thereupon  agreed  that  the  opposition  should  be  with- 
drawn, upon  Roberts  giying  to  Hodgson  the  present  and  two 
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other  bills,  which  was  accordingly  done,  and  the  bankrupt 
passed  his  final  examination.  There  was  no  evidence  that 
the  plaintiff  was  not  an  innocent  indorsee.  It  was  object* 
ed,  on  behalf  of  the  defendant,  that  the  bill  was  void  under 
the  12  &  13  Vict  c  106,  s.  202(a).  The  plaintiff's  coun- 
sel submitted,  that  the  case  was  not  within  that  section, 
which  applied  only  to  securities  given  as  a  consideration 
for  forbearing  to  oppose  the  allowance  of  the  bankrupt's 
certificate;  and  the  learned  Judge  being  of  that  opinion, 
directed  a  verdict  for  the  plaintiff,  reserving  leave  for  the 
defendant  to  move  to  enter  a  verdict  for  him. 


Keating  moved  accordingly,  (April  16). — The  case  falls 
within  the  spirit  of  the  enactment.  It  is  true  that  the 
words  used  are  "  allowance  of  the  bankrupt's  certificate;" 
but  the  certificate  cannot  be  obtained  unless  the  final  exa- 
mination be  passed.  [PoUock,  C.  B. — In  a  matter  so  highly 
penal,  we  ought  not  to  extend  the  provisions  of  the  statute 
by  implication.]  The  question,  with  what  intent  the  bill 
was  given,  was  one  of  fact,  which  should  have  been  sub- 
mitted to  the  jury. 

Cur.  adv.  vult. 


Pollock,  C.  B.,  now  said: — ^We  have  consulted  with  my 
Brother  PaMeson  on  the  subject  of  this  case.  The  defence 
was  founded  on  the  12  &  13  Vict.  c.  106,  a  202,  by  which 
a  bill  of  exchange  is  made  void  if  given  to  induce  a  cre- 


(a)  Enacts,  "  That  any  contract 
or  security  made  or  given  by  any 
bankrupt  or  other  person  unto  or 
in  trust  for  any  creditor,  for  secur- 
ing the  payment  of  any  money  due 
by  such  bankrupt  at  his  bankrupt- 
cy, as  a  consideration  or  with  in- 
tent to  persuade  such  creditor  to 
forbear  opposing,  or  to  consent  to 
the  allowance  of  the  bankrupt*s 


certificate,  or  to  forbear  to  petition 
for  the  recall  of  the  same,  shall  be 
Toid,  and  the  money  thereby  se- 
cured or  agreed  to  be  paid  shall 
not  be  recoyerable,  and  the  party 
sued  on  such  contract  or  security 
may  plead  the  general  issue,  and 
give  this  Act  and  the  special  mat- 
ter in  evidence.** 
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ditor  to  forbear  opposition  to  a  certificate.  On  the  present 
occasion,  the  bill  was  given  not  to  oppose  the  last  examin- 
ation. My  Brother  Patteson  directed  a  verdict  for  the 
plaintiff,  thinking  that  the  statute  did  not  apply  to  a  case 
where  the  consideration  related  to  the  last  examination, 
and  not  to  the  certificate.  Possibly  the  question  as  to  the 
nature  of  the  arrangement  might  have  been  left  to  the 
jury;  but  we  find  that  the  point  reserved  was,  to  enter  a 
verdict  for  the  defendant,  if  the  fact  of  the  bill  having  been 
given  to  forbear  opposition  to  the  last  examination  was 
within  the  Act  of  Parliament  We  are  of  opinion  that  it 
is  not,  and  therefore  there  will  be  no  rule. 

Rule  refused. 
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April  lUi. 


X  HE  declaration  in  this  case,  after  stating  that  the  de-  x  dedantioii, 
fendant  had  been  summoned  to  answer  the  plaintiff,  by  2^^^^^^^, 
virtue  of  a  writ  issued,  in  an  action  of  debt  and  that  the  >i^^  ^"^  ">ni- 
plaintiff  demanded  of  the  defendant  the  sum  of  2362.  10&,  twer  the  plain- 
proceeded  thus  :  —  "  For  that  whereas  the  defendant,  ^f  a^  *  aii^l' 
on  &c.,  made  his  draft  or  order  in  writing  for  the  pay-  *^^^^*' 
ment  of  money  called  a  banker^s  cheque,  and  directed  diaft  or  order 
the  same  ^  To  the  Manager  of  the  Southampton  Branch  ^e^y^nt  of 
of  the  National  Provincial  Bank  of  England,'  and  there-  ^^^^*^ 
by  required  the  said  manager  to  pay  to  the  plaintiff  or  j^eque,  and  de- 

liTered  the  laioe 

bearer  76L  10&,  and  then  delivered  the  same  to  the  plain-  to  the  plaintiff^ 

who  still  was 
the  beanr  there- 
of;  that  the  cheque  was  presented  at  the  Bank  and  not  paid^  whereof  the  defendant  had  notice, 
snd  then,  in  consideration  of  the  premises,  pramiaed  the  platnHff  to  pay  him  the  amaufU  of  ike  droft 
oa  rtquat.  Then  followed  counts  for  goods  sold  and  deliyered,  and  on  an  account  stated;  condod- 
ing,  "  whereby,  and  by  reason  of  the  non-payment  of  the  said  seyeral  monies"  actio  accreyity  yet  tha 
ddiendant  has  not  paid  the  sum  above  demanded : — Held,  on  motion  in  arrest  of  judgment,  that  the 
first  count  was  a  good  count  in  debt,  as  the  allegation  of  the  promise  might  be  rejected  as  sur- 
plusage. 

Debt  will  lie  against  the  maker  of  a  bankei^s  cheque,  by  the  payee  to  whom  the  maker  has  de- 
Hyered  it. 

VOL.  V.  S  BXCH. 


254  BZOHSQUBB  BEPOBm 

1860.        tiff^  who  still  is  tlie  bearer  thereof;  and  the  said  manager 
';;^^     of  the  Southampton  Branch  of  the  National  Provincial 
V'  Bank  of  England  did  not  pay  the  said  cheque,  although 

the  same  was  then  presented  to  him,  whereof  the  defend- 
ant then  had  due  notice;  and  the  defendant  then,  in  con- 
sideration of  the  premises,  promised  the  plaintiff  to  pay 
him  the  amount  of  the  said  draft  or  order  when  he  the 
defendant  should  be  thereunto  afterwards  requested.  And 
whereas  the  defendant  afterwards,  to  wit,  on  &a,  was  in- 
debted to  the  plaintiff  in  a  large  sum  of  money,  to  wit» 
802.,  for  goods  then  sold  and  deUvered  by  the  plaintiff  to 
the  defendant  at  his  request,  and  in  802.  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff  on  an  ac- 
count then  stated  between  them,  which  said  last-men- 
tioned several  monies  were  to  be  respectively  paid  by  the 
defendant  to  the  plaintiff  on  request;  whereby,  and  by 
reason  of  the  non-payment  of  the  said  several  monies,  an 
action  hath  accrued  to  the  plaintiff  to  demand  and  have 
of  and  from  the  defendant  the  said  several  monies  re- 
spectively, making  together  the  said  sum  above  demanded. 
Yet  the  defendant  has  not  paid  the  said  sum  above  de- 
manded, or  any  part  thereof;  to  the  plaintiff's  damage  of 
101.;  and  therefore  he  brings  his  suit,"  &c. 

The  defendant  pleaded  to  the  first  count,  a  denial  of  the 
making  of  the  cheque,  and  to  the  residue  of  the  declara- 
tion, nunquam  indebitatus. — ^Issues  having  been  joined 
thereon,  and  a  verdict  found  for  the  plaintiff,  a  rule  nisi 
was  obtained  to  arrest  the  judgment,  on  the  ground  that 
debt  would  not  lie  on  such  a  cheque;  and  that,  if  it  would, 
the  first  count  was  in  substance  a  count  in  assumpsit. 

/.  S.  Douglas  now  shewed  cause. — ^Debt  will  lie  wherever 
there  is  a  privity  of  contract  between  the  parties:  Wat- 
kins  V.  Wake  (a),  Stratton  v.  HiU(b).    [Parke,  B. — In  Bishop 

(a)  7  M.  4b  W.  488.  (5)  3  Price,  263. 
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y.  Yowng  (a),  Lord  £ldon  held,  that  debt  will  lie  by  the  payee        1850. 
against  the  maker  of  a  promissory  note  expressed  to  be      smMmrs 
for  value  reoeived]    Hatch  y.  Trayes(b)  decided  that^  as  ^- 

Ixrtween  the  immediate  parties,  debt  wiU  Ue  though  the  "' 

instrument  do  not  express  that  it  is  for  yalue  received,  or 
for  any  consideration.  A  cheque  on  a  banker  is  analo- 
gous to  a  bill  of  exchange  payable  on  demand  to  the  order 
of  the  drawer.  It  is  an  admission,  and  prim&  facie  evi- 
dence of  a  debt  due  from  the  maker  to  the  payee. 

With  respect  to  the  other  objection,  if  the  promise  in 
the  first  count  be  struck  out,  sufficient  will  remain  to 
constitute  a  good  count  in  debt:  Cloves  v.  WiUi(mis(c\ 
Compton  v.  Taylor  {d).  The  general  conclusion  of  the  de- 
claration contains  a  good  breach  in  debt:  Eadaile  v.  Jfoc- 
lean{e).  Brill  v.Neale(f)  is  distinguishable,  for  there  the 
count  commenced  as  in  debt,  but  concluded  with  a  breach 
in  assumpsit  [Parke,  B. — DaUon  v.  8miih{g)  is  inappli- 
cable: there  Lord  EUenborov^gh,  C.  J.,  said,  "Here  are  no 
words  of  debt  in  this  declaration;  it  cannot  be  good,  un- 
less every  bad  count  in  assumpsit  is  to  be  considered  as  a 
good  count  in  debt'^]  The  declaration  might  have  been 
specially  demurred  to  for  ambiguity,  but  it  is  good  after 
verdict 

Barstow,  in  support  of  the  rule. — If  the  first  count  be 
read  as  if  it  were  the  only  one,  DdUon  v.  Smith  and  Brill  v. 
Neale  are  authorities  to  shew  that  it  is  framed  in  assumpsit. 
[Pollock,  C.  B. — If  it  be  taken  as  a  count  in  assumpsit, 
there  is  no  breach.]  Smith  v.  CoxQi)  shews  that  the  al- 
l^ation  of  a  promise  cannot  be  rejected.  The  Court 
there  said, "  Unless  a  protnise  be  alleged  in  declarations  on 
biUs  of  exchange,  there  will  be  nothing  to  distinguish 

(a)  2  Bos.  &  p.  78.  («?)  16  M.  <k  W.  277. 

(b)  11  A.  4p  S.  702.  (J)  3  B.  &  Aid.  208. 

(c)  3  Bing.  N.  C.  868.  {g)  2  Smith,  618. 

(d)  4  M.  dk  W.  138.  (A)  11  M.  ik  W.  476. 
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1850.        the  action  of  assumpsit  fix>m  that  of  debt;  and  from  aught 
Sinpun      that  appears  here,  there  being  no  promise  alleged,  there 
might  be  a  misjoinder  of  counts  on  the  record/'   In  Cloves 
y.  WiUiams  the  point  was  not  decided,  the  parties  haying 
been  allowed  to  amend 

Parks,  B. — If  the  allegation  of  a  promise  can  be  re- 
jected as  surplusage,  there  will  be  a  complete  count  in 
debt,  for  the  count  is  right  in  eyerj  respect  except  this 
statement  of  a  promise  to  pay.    Then  we  haye  only  to  see 
if  there  is  any  authority  for  our  doing  so  reasonable  a 
thing;  and  we  find  one  in  the  case  of  Gloves  y.  WiUiams. 
It  is  true  that  case  went  off  on  an  amendment,  and  is 
therefore  of  less  authority  than  if  solemnly  decided  by  the 
Court;  but  the  same  may  be  said  of  BriU  y.  Neaie.  There 
Tindal,  who  was  counsel  for  the  plaintiff,  prayed  leaye  to 
amend,  on  a  representation  being  made  that  the  case  of 
DaUon  y.  Smith  was  in  point  against  him.     Now,  in  that 
case,  which  is  only  reported  in  Smith's  Reports,  it  was  not 
ayerred  that  the  defendant  was  indebted  to  the  plaintiff 
at  all,  but  merely  that,  in  consideration  that  the  plaintiff 
had  sold  the  defendant's  goods,  the  defendant  promised  to 
pay  for  them,  whereas  in  BriU  y.  Neale  it  was  expressly 
stated  that  the  defendant  was  indebted  to  the  plaintiff.  It 
is  eyident,  therefore,  that  the  amendment  was  applied  for 
under  a  mistaken  notion  of  the  case  of  DaUon  y.  Smith. 
Then,  on  the  other  hand,  we  haye  the  authority  of  Cloves 
y.  WiUiams,  which  if  not  exactly  in  point,  is  at  least  suffi- 
cient to  justify  a  thing  so  plainly  consistent  with  common 
sense.     With  respect  to  the  other  objection,  there  is  no 
doubt  that  debt  will  lie,  for  the  plaintiff  receiyed  the 
cheque  from  the  defendant,  so  that  there  is  a  priyity  be- 
tween them. 

Pollock,  C.  B.,  Rolfb,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 
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Levy  v.  HoRNB.  ^^^27 

HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  The  oerti6cate 
why  the  defendant  should  not  be  discharged  out  of  the  ^^g  tni^^' 
custody  of  the  Sheriff  of  Middlesex  upon  a  ca.  sa.  issued  iJ^vict  *Jio* 
in  this  cause,  on  the  ground  that  he  had  obtained  a  pro-  *-  ^^^»  ^7 

,        _  ,        ,        protects  him 

taction  from  arrest  under  the  Bankrupt  Law  Consolidation  from  amtt  at 

Act,  12  &  1 3  Vict  c.  106.  SLtL^cT 

The  action  was  brought  on  a  bill  of  exchange  drawn  by  i!^'!^!i.  LfL 

one  Lawrance  upon,  and  accepted  by  the  defendant  on  the  tion,  and  who 

1st  of  November,  1849,  for  payment  of  502.  two  months  thenotioMn- 

after  date.     On  the  24th  of  November  the  defendant  pe-  "^  ^^  *"^ 
titioned  the  Court  of  Bankruptcy  under  the  "  arrangement     Ther^Bw, 

where  the  ao* 

clauses    of  the  12  &  13  Vict.  c.  106,  and  served  on  Law-  oeptorofabiU 
ranee,  the  drawer  of  the  bill,  the  notices  required  to  be  StiOTicd  uSeT^ 
given  to  creditors.     On  the  30th  of  January,  1860,  an  ar-  ^td^of 
rangement  was  come  to  between  the  defendant  and  three-  *^»*  ^^  •»*. 
fifths  of  the  creditors  (not  including  Levy  the  plaintiff),  site  notice  to 
and  on  the  same  day  the  Court  granted  the  defendant  a  ^i^o^ herap- 
certificate  of  protection  from  arrest  (a),  under  the  216th  g^J^^f^,*^ 
section.     On  the  7th  of  March  the  present  action  was  bill:— jawe^ 

that  the  certifi- 
cate did  not  pro- 
tect him  frt>m  ezecation  on  a  judgment  in  an  action  by  an  indonee  of  the  bill. 


(a)  The  certificate  of  protection 
was  as  follows: — ''Whereas  the 
said  William  Home,  being  a  trar- 
der  unable  to  meet  his  engage- 
ments with  his  creditors,  and  de- 
sirons  of  laying  the  state  of  his 
affiurs  before  me,  did  on  the  24th 
of  NoYember,  1849,  present  his 
petition  to  this  honourable  Court 
pursuant  to  the  aboye-mentioned 
Act.  And  whereas  the  said  pe- 
titioner  did  duly  file  in  Court,  in 
manner  directed  by  the  said  Act, 
the  account  by  the  said  Act  or- 
dered to  be  filed,  and  did  therein 


set  forth  a  proposal  for  the  future 
payment  of  his  debts  and  engage- 
ments, and  he  has  been  duly 
sworn  to  the  truth  of  such  ac- 
counts. And  whereas  Buch  pri- 
Tate  sittings  as  by  the  said  Act 
are  required,  hare  been  duly  held. 
And  whereas  a  certain  resolution 
or  agreement  has  been  made 
which  the  Commissioner  acting 
in  the  matter  of  the  said  peti- 
tion thinks  reasonable  and  proper 
to  be  executed  under  the  super- 
intendence and  control  of  the 
Court,  and  on  approving  and  con- 
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commenced,  and  on  the  28th,  judgment  was  signed  for 
want  of  a  plea.  No  notice  whatever  was  given  to  the 
plaintiff,  as  required  hj  the  statute.  The  defendant's 
affidavit  stated,  that  at  the  time  he  presented  his  peti* 
tion  and  the  notices  were  given  to  the  creditors,  he  be- 
lieved that  Lawrance  held  the  bill,  and  that  he  did  not 
know,  until  this  action  was  brought,  that  the  plaintiff  or 
any  other  person  was  the  holder  of  it.  The  affidavit  also 
stated  circumstances  to  lead  to  the  inference  that  the  bill 
was  indorsed  to  the  plaintiff  after  Lawrance  received  no- 
tice of  the  petition,  and  that  the  plaintiff  was  suing  for 
him.  The  plaintiff's  affidavit  stated  numerous  facts,  with 
the  view  of  shewing  that  the  defendant,  at  the  time  of 
petitioning,  was  aware  that  the  plaintiff  was  the  holder 
of  the  bill.  It  did  not  appear  when  the  bill  was  indorsed 
to  the  plaintiff.  The  present  rule  was  obtained  on  the 
authority  ot  Reeves  v.  Lambert  (a). 

Watson  and  Hawkina  shewed  cause. — The  defendant  is 
not  entitled  to  be  discharged.  Under  the  ''  arrangement 
clauses"  in  the  Bankrupt  Act,  12  &  13  Vict  c.  106(6),  a 


finning  the  same,  had  eauBed  the 
•aoie  to  be  filed  and  entered  of 
record  therein:  I  do  hereby  cer- 
tify the  aame,  £!.  Holrotp,  Gom- 
miflflioner.  —  The  within-named 
WUliam  Home  ia  hereby  pro- 
tected from  arrest  at  the  suit  of 
any  person  being  a  creditor  at 
the  date  of  the  within-mentioned 
petition,  and  having  had  such  no- 
tice as  by  the  within-mentioned 
Act  is  required,  until  the  29th  of 
May,  1860:  provided  that  this 
protection  shall  not  be  valid  in 
favour  of  the  said  William  Home 
if  he  shall  be  proved  to  have  been 
^bout  to  abscond  beyond  the  ju- 
dsdiction  of  this  Court,  or  if  he 
iias  concealed,  or  is  concealing 
any  part  of  his  estate  and  effects ; 
nor  against  any  creditor  whose 


debt  is  not  truly  specified  in  the 
account  filed  by  such  petitions; 
nor  against  any  creditor  whose 
debt  has  been  contracted  by  rea- 
son of  any  manner  of  fraud  or 
breach  of  trust.  Edwabd  Hol- 
BOTn,  Commissioner." 

(a)  4  B.  &  C.  214. 

{b)  The  following  sections  were 
referred  to :— Section  213.  "  That 
forthwith  after  the  granting  of 
any  order  for  protection,  the 
Court  shall  appoint  a  private 
sitting,  to  be  held  at  such  time 
and  place  as  it  may  name,  and 
shall  at  the  same  time  appoint 
an  official  assignee  to  act  in  the 
matter  of  such  petition,  and  upon 
sufficient  cause  shewn  may,  if  it 
shall  think  fit,  direct  that  the 
estate  and  effects  of  the  petition- 
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petitioning  trader  is  only  protected  from  arrest  at  the  suit 
of  persons  being  creditors  at  the  date  of  the  petition,  and 


1850, 


er,  or  any  part  thereof,  shall  be 
pooeBsed  and  received  by  such 
official  anigneey  or  be  taken  pos- 
aeMum  of  by  the  meaflenger  of 
the  Court ;  and  all  stock,  monies, 
and  other  effects  of  the  petitioner 
shall  be  transferred,  deliyered, 
and  paid  b  j  the  official  assignee 
into  the  Bank  of  England,  to  the 
credit  of  the  Accountant  in  Bank- 
ruptcy, to  be  subject  to  the  like 
rule  and  regulation  for  the  keep- 
ing the  account  of  the  said  monies 
and  other  effects,  and  for  the 
payment  and  deliveiy  in,  inyest- 
ment  and  payment  and  deliyexy 
out  of  the  same,  as  in  bankruptcy ; 
and  the  Court  shall  have  power 
to  examine  on  oath  such  petiti- 
ono*  or  any  witness  produced  by 
him,  or  any  creditor  or  person 
claiming  to  be  a  creditor  of  such 
petitioner,  and  to  adjourn  such 
priyate  sitting,  or  any  subaequent 
private  sitting,  from  time  to  time 
as  it  shall  think  fit;  and  notice 
of  such  private  sitting  shall  be 
given  in  writing  to  every  creditor, 
not  less  than  fourteen  days  be- 
fore the  same  is  held,  such  notice 
to  be  sent  by  post,  addressed  to 
every  creditor  at  his  last  known 
place  of  business  or  residence.'^ 

Section  214.  '^That  such  peti- 
tioning trader  shall,  ten  days  be- 
fore the  day  appointed  for  the  pri- 
vate sitting  of  the  Court,  file  in 
Court,  and  in  such  form  as  may  by 
any  role  or  order  to  be  made  in 
pursuance  of  this  Act  be  directed, 
a  full  account  of  his  debts,  and 
the  consideration  thereof,  and  the 
names,  residences,  and   occupa- 


tions of  his  creditors,  and  also  a 
full  account  of  his  estate  and 
effects,  whether  in  possession,  re- 
version, or  ezpectan<7,  and  of  all 
debts  and  rights  due  to  or  claim- 
ed by  him,  and  of  all  property  of 
what  kind  sever  held  in  trust  for 
him,  and  shall  therein  set  forth 
such  proposal  as  he  is  able  to 
make  for  the  future  payment,  or 
the  compromise  of  such  debts  or 
engagements,  and  shaU  furnish 
the  official  assignee  with  a  copy 
of  such  account" 

Section  215,  '<  That  at  the  pri- 
vate sitting  of  the  Court,  ap- 
pointed in  manner  hereinbefore 
mentioned,  or  at  any  adjourn- 
ment thereof,  the  creditors  shall 
prove  their  debts  (such  proofs 
to  be  in  all  respects  as  proofs  in 
bankruptcy),  and  the  petitioning 
trader  shall  attend  and  make  oath 
of  the  truth  of  the  account  filed 
by  him,  and  may  be  examined 
thereon ;  and  if  at  such  sitting,  or 
at  any  adjournment  thereof,  three- 
fifths  in  number  and  value  of 
the  creditors  who  have  proved 
debts  to  the  amount  of  10^.  shall 
assent  to  the  proposal  of  such  pe- 
titioner, or  to  any  modification 
thereof,  the  Court  shall  appoint 
another  private  sitting  for  the 
confirmation  of  such  proposal,  or 
modified  proposal,  and  such  se- 
cond sitting  shall  be  held  not 
earlier  than  fourteen  days  from 
the  first  sitting,  and  notice  there- 
of in  writing  shall  be  personally 
served  on  every  creditor  who  was 
not  present  by  himself  or  his  ap- 
pointed agent  at  such  first  sitting. 
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who  have  received  the  notices  required  bj  the  statute. 
The  case  of  Reeves  v.  Lambert(a)  has  no  application.  That 


867611  dear  days  ftt  least  before 
the  day  appointed  for  such  second 
sitting :  proyided  always,  that  the 
Court,  if  it  shall  think  fit,  may 
make  order  in  any  special  case, 
that  sernce  of  such  notice  at  the 
last  known  place  of  abode  or  busi- 
ness of  any  creditor  shall  be  deem- 
ed good  seryice." 

Section  216.  <' That  at  such  se- 
cond sitting,  or  at  any  adjourn- 
ment thereof,  the  creditors  may 
also  prove  their  debts,  and  if 
three-fifths  in  number  and  value 
of  those  who  have  proved  debts 
to  the  amount  of  10^.  shall  agree 
to  accept  such  proposal  as  was 
assented  to  at  the  first  sitting, 
the  terms  thereof  shall  be  reduced 
into  writing,  and  the  creditors 
shall  sign  the  same;  and  such 
resolution  or  agreement  (subject  to 
such  confirmation  as  is  hereinaf- 
ter mentioned),  shall  thenceforth 
be  binding  and  of  full  force,  as 
well  against  such  petitioning  tra- 
der as  against  all  persons  who 
were  creditors  at  the  date  of  his 
petition,  and  who  had  notice  of 
the  said  several  sittings  of  the 
Court;  and  the  Court,  if  it  shall 
think  the  same  reasonable  and 
proper  to  be  executed,  after  hear- 
ing such  creditors  by  themselves, 
their  counsel,  or  attomies,  as  may 
desire  to  be  heard  either  for  or 
against  such  resolution  or  agree- 
ment, shall  approve  and  confirm 
the  same,  and  cause  it  to  be  filed 
and  entered  of  record ;  and  shall 
grant  to  the  petitioner  a  certifi- 


cate of  the  filing  and  entering  of 
record  of  such  approval  and  con- 
firmation ;  and  shall  from  time  to 
time  indorse  on  such  certificate  a 
protection  from  arrest ;  and  such 
petitioner  shall  be  free  from  ar- 
rest at  the  suit  of  any  person 
being  a  creditor  at  the  date  of 
his  petition,  and  having  had  such 
several  notice  or  notices  as  afore- 
said; and  any  ofiicer  arresting 
such  petitioner  at  the  suit  of  any 
such  creditor,  and  on  sight  of  such 
certificate  and  protection  not  re- 
leasing such  petitioner,  shall  be 
liable  to  such  penalty  as  is  pro- 
vided respecting  bankrupts  in  the 
like  case :  provided,  however,  that 
no  such  protection  shall  be  valid 
in  favour  of  any  such  petitioner 
who  shall  be  proved  to  have  been 
about  to  abscond  beyond  the  ju- 
risdiction of  the  Court,  or  who 
has  concealed,  or  is  concealing 
any  part  of  his  estate  or  effects; 
nor  against  any  creditor  whose 
debt  is  not  truly  specified  in  the 
account  filed  by  such  petitioner ; 
nor  against  any  creditor  whose 
debt  has  been  contracted  by  such 
petitioner  by  any  manner  of  fraud 
or  breach  of  trust." 

Section  221.  ''That,  so  soon 
as  the  said  resolution  or  agree- 
ment shall  have  been  carried 
into  effect,  and  the  creditors  of 
such  petitioning  trader  shall  have 
been  satisfied  according  to  the 
tenor  thereof,  the  Court  shall 
give  to  such  petitioner  a  certi- 
ficate under  the  hand  and  seal 


(a)  4.  B.  <fe  C.  214. 
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was  decided  on  the  Insolyent  Act,  1  Geo.  4,  c.  119,  s.  6,  by 
which  a  prisoner  was  discharged  as  to  all  debts  mentioned 
in  his  schedule;  and  the  question  there  was,  whether  a 
statement  in  the  insolvent's  schedule,  that  he  was  indebt- 
ed to  A.  for  goods,  and  that  A.  held  his  acceptance  for  the 
amount,  was  a  true  description  of  the  person  to  whom  he 
was  indebted,  within  the  meaning  of  that  statute,  the  fact 
being,  that  a  third  party  was  the  holder  of  the  bill,  but 
the  insolvent  did  not  know  it.  In  this  case  it  does  not 
appear  that  the  plaintiff  was  a  creditor  of  the  defendant 
at  the  date  of  his  petition;  and  even  if  he  were,  he  has 
received  no  notice.  It  was  suggested,  that  the  plaintiff 
was  acting  in  collusion  with  Lawrance;  but  that  is  an- 
swered by  the  affidavits.  The  proceedings  under  the 
"  arrangement  clauses"  being  strictly  private,  there  is  rea- 
son why  these  notices  should  be  required.  The  12  &  13 
Yict.  a  106,  contains  no  provision  similar  to  that  in  the 
Insolvent  Act,  1  &  2  Vict  c.  110,  s.  76,  enabling  the  in- 
solvent to  describe  in  his  schedule  the  holder  of  an  out- 
standing bill  of  exchange  as  unknown;  and  Beck  v.  Be- 
verley (a)  shews  that,  under  that  statute,  unless  such  state- 


1850. 


of  the  Commissioner,  in  the  form 
contained  in  schedule  Ac  to  this 
Act  annexed,  setting  forth  the 
filing  of  the  petition,  the  reso- 
lution or  agreement  of  the  cre- 
ditors, and  that  the  said  resolu- 
tion or  agreement  has  been  fully 
carried  into  effect ;  and  such  cer- 
tificate shall  thenceforth  operate 
to  all  intents  and  purposes  as 
fully  as  if  the  same  were  a  certi- 
ficate of  conformity  under  a  bank- 
ruptcy, except  only  that  any  debt 
which  shall  have  been  contracted 
wholly  or  in  part  by  reason  of  any 
manner  of  fraud  or  breach  of 
trust,  or  without  reasonable  pro- 


bability at  the  time  of  contract, 
of  being  able  to  pay  the  same ; 
or  by  reason  of  any  judgment  in 
in  any  prosecution  for  breach  of 
the  reyenue  laws ;  or  in  any  action 
for  breach  of  promise  of  mar- 
riage, seduction,  criminal  conver- 
sation, libel,  slander,  assault,  bat- 
tery, malicious  arrest,  malicious 
trespass,  maliciously  suing  out  a 
fiat  in  bankruptcy,  or  maliciously 
filing  or  prosecuting  a  petition 
for  adjudication  of  bankruptcy, 
shall  not  be  barred  by  such  cer- 
tificate." 

(a)  11  M.  AW,  845. 
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IBOO.^  ment  be  iiiBerted,  the  holder  is  not  deprived  of  his  right 
to  sue.  The  12  &  13  Vict  c.  106,  does  not  prohibit  the 
holder  of  a  bill  of  exchange  from  indorsing  it  after  notice 
of  a  petition;  and  if  this  protection  affords  any  defence 
as  against  the  present  plaintiff,  it  should  have  been  plead- 
ed: Denne  v.  Knott  {a). 

Martin,  in  support  of  the  rule. — It  is  conceded,  that  the 
certificate  of  protection,  if  a  defence  to  the  action,  ought 
to  have  been  pleaded;  but  it  is  evident,  from  the  216th 
section,  that  it  is  a  protection  from  arrest  only.  The  in- 
tention of  the  legislature  was,  that  the  holder  of  a  nego- 
tiable security  should  not  indorse  it  over  after  notice  of 
the  petition.  The  12  &  13  Vict.  c.  106,  must  be  construed 
in  analogy  with  the  1  &  2  Vict.  c.  110.  The  property 
of  the  defendant  having  vested  in  the  official  assignee, 
and  the  defendant  having  given  such  notice  as  was  in  his 
power,  he  is  entitled  to  protection  from  arrest  at  the  suit  of 
all  persons  being  creditors  at  the  date  of  the  petition. 
Reeves  v.  Lambert  is  an  authority  to  shew  that  it  is  suffi- 
cient for  an  insolvent  debtor  to  insert  in  his  schedule  the 
best  description  he  can  give  of  the  persons  to  whom  he 
is  indebted.  Unless  the  same  construction  be  put  upon 
the  "  arrangement  clauses''  in  the  12  &  13  Vict  c.  106,  no 
effect  can  be  given  to  them  as  regards  negotiable  securi- 
ties. The  intention  of  the  legislature  is  apparent  from  the 
enactments,  that  the  proof  of  debts  shall  be,  in  all  re- 
spects, as  proofs  in  bankruptcy:  sect.  215;  and  that  the 
final  certificate  shall  operate  as  if  it  were  a  certificate  of 
conformity  under  a  bankruptcy:  sect.  221 .  [He  then  com- 
mented on  the  affidavits,  and  argued  that  the  action  was 
in  fact  brought  by  Lawrance  in  the  name  of  Levy.] 

Pollock,  C.  B. — The  rule  ought  to  be  discharged.    The 

(a)  7  M.  A  W.  143. 
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ground  of  the  application  is,  that  the  defendant  ia  within  ^^^^ 
the  protection  of  the  12  &  13  Vict  a  106>  and  is  therefore 
entitled  to  be  free  from  this  arrest,  it  being  at  the  suit  of 
a  creditor  who  has  had  the  notices  prescribed  by  that  sta- 
tute. There  can  be  no  doubt  that,  taken  in  their  literal 
sense,  the  pluntiff  does  not  come  within  the  words  of  that 
section;  for  it  is  not  suggested  that  he  had  any  notice 
whatever.  We  are  bound  to  give  a  reasonable  effect  to  all 
that  appears  to  us  to  have  been  the  meaning  of  the  legis- 
lature, and  to  disclaim  any  notion  that  we  are  to  find 
fault  with  the  statute,  and  avoid  what  seems  to  us  its  ge- 
nuine operation^  because  certain  difficulties  may  occur. 
If,  indeed,  it  had  been  satisfactorily  made  out  that  Law* 
ranee  had  transferred  this  bill  to  Levy,  with  express  notice 
that  it  was  no  longer  of  any  use  to  Lawrance,  inasmuch  as 
he  had  received  notice  of  the  acceptor's  intention  to  take 
the  benefit  of  the  statute,  I  own  that  I  should  have  been 
disposed  to  hold  the  case  within  the  Act,  and  to  dischaige 
the  defendant  out  of  custody,  though  I  am  not  sure  that  I 
should  have  had  the  entire  concurrence  of  the  rest  of  the 
Court.  But  that  point  does  not  arise;  because,  although 
there  is  much  in  the  way  in  which  the  application  is  met, 
which  gives  rise  to  suspicion  that  the  plaintiff  has  some- 
thing to  conceal,  seeing  that  he  is  unable  to  state  dis- 
tinctly the  day  on  which  he  got  the  bill,  it  being  import- 
ant for  him  to  shew  that  he  got  it  before  the  defendant's  ap- 
plication to  the  Court,  there  is,  nevertheless,  some  ground 
for  aigument  that  he  got  it  before  the  24th  of  November, 
on  which  day  the  defendant  presented  his  petition.  The 
passage  in  the  plaintiff's  affidavit  which  made  some  im- 
pression on  me  was  that  in  which  he  states  that  the  de- 
fendant was  well  acquainted  with  the  fact  that  the  plain- 
tiff was  the  holder  of  the  bill  in  question,  and  that  it  was 
a  trick  in  not  giving  him  notice,  so  that  he  should  not  op- 
pose him.  Coupling  that  statement  with  other  matters, 
there  is  so  much  doubt  about  that  part  of  the  case,  that  I 
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18fiO.  cannot  come  to  any  satisfactory  conclusion  that  Levy  is 
really  a  mere  representatiye  of  Lawrance,  and  that  the 
action  is  brought  for  the  benefit  of  Lawrance.  It  would 
be  in  vain  to  refer  that  inquiry  to  the  Master,  since  he 
has  not  any  peculiar  means  of  getting  at  the  facts,  and  the 
parties  would  soon  incur  more  expense  than  the  amount 
of  the  bilL  We  must  therefore  decide  this  question  on 
the  words  of  the  statute,  and  the  facts  which  the  affidavits 
disclose;  and,  taking  all  the  affidavits  together,  it  is  not 
made  out  that  this  arrest  was  at  the  suit  of  a  person  who 
was  a  creditor  of  the  defendant  at  the  date  of  his  peti- 
tion, and  who  had  the  several  notices  required  by  the  sta- 
tute to  be  given  to  such  creditors.  Consequently,  the 
foundation  of  the  application  fails,  and  the  rule  must  be 
discharged. 

RoLFB,  B. — I  am  of  the  same  opinion.  Now  that  the 
matter  has  been  fully  considered,  I  confess  I  do  not  see 
why  it  may  not  have  been  the  deliberate  intention  of  the 
legislature,  that  a  trader  who  petitions  under  these  ar- 
rangement clauses  should  only  be  entitled  to  the  same 
protection  from  arrest  as  in  bankruptcy.  There  is  no  in- 
justice done;  when  the  proper  time  comes,  he  may  obtain 
his  certificate,  and  so  get  his  discharge.  But  on  that 
point  it  is  not  necessary  to  give  an  opinion.  The  late 
Bankrupt  Act,  adopting  the  powers  of  "  arrangements  "  of 
previous  Acts,  provides  that,  instead  of  going  through  the 
expense  of  a  fiat  in  bankruptcy,  a  trader  may  make  an 
arrangement  with  his  creditors,  to  a  certain  extent  private, 
but  which  is  to  have  the  effect  of  a  legal  discharge,  with 
the  consent  of  a  proportion  of  the  creditors.  The  present 
defendant,  wishing  to  avail  himself  of  that  branch  of  the 
Bankrupt  Act,  on  the  24th  of  November  presented  a  pe- 
tition in  the  mode  there  pointed  out,  and  verified  by  affi- 
davit as  the  Act  requires,  stating  the  amount  of  his 
property  and  debts.     Then  the  Act  goes  on  to  direct  that 
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the  petitioner  shall  make  out  a  list  of  his  creditors,  and         1350. 
give  them  notice  a  certain  time  before  entering  into  the 
arrangement.  Amongst  other  creditors,  the  defendant  gave 
notice  to  a  person  to  whom  he  knew,  or  at  least  suppos* 
ed,  himself  indebted  in  respect  of  the  bill  of  exchange 
in  question,  that  is,  Lawrance,  whom  he  thought  the 
holder  of  the  biU.    Then  the  Act  goes  on  to  say  that  two 
meetings  of  creditors  shall  take  place,  at  the  second  of 
which  fresh  creditors  may  come  in  and  prove  their  debts; 
then  the  proposed  arrangement  is  reduced  into  form,  and 
without  further  proceedings  may  or  may  not  be  adopted, 
and,  if  finally  adopted,  has  the  effect  of  a  certificate  of 
conformity  in  bankruptcy.    But  in  the  meantime,  to  ex- 
onerate the  person  of  the  debtor,  it  is  provided,  that  if 
three-fifths  in  number  and  value  of  the  creditors  agree  to 
accept  the  proposal,  such  resolution  or  agreement  (subject 
ta  confirmation)  shall  be  binding,  as  well  against  the 
petitioning  trader  as  against  all  persons  who  were  credit- 
ors at  the  date  of  his  petition,  and  who  had  notice  of  the 
several  sittings  of  the  Court ;  and  a  certificate  is  to  be 
given  to  the  trader  which  shall  protect  him  firom  arrest 
"  at  the  suit  of  any  person  being  a  creditor  at  the  date  of 
his  petition,  and  having  had  such  several  notice  or  notices 
as  aforesaid.''    The  object  of  the  present  application  is  to 
discharge  the  defendant  out  of  custody  on  the  ground  that 
he  has  obtained  such  protection;  and  in  order  to  see 
whether  he  is  entitled  to  be  discharged,  the  sole  point  of 
inquiry  is,  whether  the  party  who  holds  him  in  custody 
was  a  creditor  at  the  date  of  the  petition,  who  had  received 
such  notices.     Now  the  person  who  holds  him  in  custody 
is  Levy  the  plaintiff,  and  it  is  not  pretended  that  any 
notice  was  given  toLevy.   The  only  contention  was,  whether 
the  notice  to  Lawrance  was  notice  to  Levy.    That  might 
be  so  if  Lawrance  and  Levy  were  colluding  together  to 
deceive  the  Court;  but  that  is  not  made  out    When  the 
rule  was  moved  for,  the  point  which  pressed  on  my  mind 
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1850.  was  this:  that  either  Levy  was  the  holder  of  the  bill  at 
the  date  of  the  petition^  or  if  not^  that  he  had  become  the 
holder  by  subsequent  indorsement.  But  in  neither  case 
is  the  defendant  entitled  to  be  discharged.  If  Levy  was 
the  holder  when  notice  was  given  to  Lawrance^  cadit 
quiestio,  and  if  Lawrance  was  the  holder  at  the  time  of 
notice,  and  the  bill  was  afterwards  indorsed  to  Levy,  the 
case  does  not  come  within  the  Act;  therefore,  as  against 
Levy,  there  is  no  ground  for  the  application.  Beeves  v. 
Lcmberi  has  no  bearing  on  the  present  case.  The  Insol- 
vent Debtors  Act,  1  Geo.  4,  c.  110,  s.  6,  provided  that 
the  insolvent  should  make  out  a  schedule  of  his  debts, 
and  of  all  persons  whom  he  had  reasonable  ground  for 
supposing  had  claims  upon  him.  When  he  had  done  that 
he  was  discharged,  not  against  those  persons  only  whom 
he  supposed  to  be  creditors,  but  against  all  persons;  and 
the  question  there  was,  whether  the  acceptor  of  a  bill  of 
exchange,  which  had  been  indorsed  over,  having  inserted 
the  name  of  the  drawer  in  his  schedule  as  his  creditor  for 
the  amount  of  the  bill,  had  not  done  all  that  the  6th  sec" 
tion  of  that  statute  required  him  to  do;  and  the  Court 
held  that  he  had;  and  then  the  16th  section  discharg- 
ed him  as  against  all  the  world.  The  question  there- 
fore comes  to  the  point  from  which  I  started,  namely, 
whether  Levy  was  a  creditor  at  the  date  of  the  petition, 
and  had  such  notices  as  the  Act  requires;  and  that  is 
not  made  out:  consequently,  the  rule  ought  to  be  dis- 
charged. 

Flatt,  B.-^I  am  also  of  opinion  that  the  rule  ought  to 
be  dischai^ged  It  is  perfectly  plain,  that,  under  the  216th 
section,  the  persons  who  resolve  and  agree  to  accept  the 
proposal  of  the  petitioner  are  those  creditors  who  exist  in 
that  character,  and  have  received  the  required  notices. 
Then  the  section  provides,  that  ''  such  petitioner  shall  be 
free  from  arrest  at  the  suit  of  any  person  being  a  creditor 
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at  the  date  of  his  petition^  and  haying  had  such  several  ^  1850. 
notice  or  notices  as  aforesaid/'  and  that  shews  that  the 
protection  is  to  be  co-extensive  with  the  obligation  on  the 
creditor  to  be  bound  by  the  resolution  and  agreement. 
That  view  is  fortified  by  the  221st  section,  which  enables 
the  Court  to  give  the  petitioner  a  certificate  ^'  so  soon  as 
ihe  aaid  reidtdian  and  agreement  shall  have  been  carried 
into  effect ""  Consequently,  if  the  plaintiff  was  not  a 
creditor  at  the  time  the  petition  was  presented,  the  statute 
does  not  apply :  if  he  was  a  creditor,  he  ought  to  have  had 
notice.  Even  if  the  action  were  brought  in  the  name  of 
Levy,  for  the  benefit  of  Lawrance,  it  might  be  a  question 
whether  the  defendant  would  be  entitled  to  be  discharged; 
but  it  is  not  necessary  to  decide  that  point. 

Rule  discharged. 


T 


Mais  v.  M^amara.  ^-^  ^o. 

ROVER  for  bales  of  flax.— Plea,  that  the  plaintiff,  AJncige'iato 

after  the  conversion,  had  petitioned  the  Court  for  Relief  real  piamtiff,  in 

of  Insolvent  Debtors;  and  that,  by  an  order  of  the  said  Si^J^yn 

Court,  all  his  estate  and  effects  were  vested  in  the  pro-  nwninal  piam- 

,  .      ,  tiff,  who  If  in- 

visional  assignee  of  the  said  Court.      Replication,  that  soWentytomaka 

the  plaintiff  never  had  any  property  or  interest  or  right  giue  for'STde- 
or  title  to  the  said  goods,  except  as  trustee  for  one  Jabez  ^^J*  •,****" 
Millard;  and  that  he  has  commenced  and  is  prosecuting  wrong,  and 
this  action  as  a  trustee,  for  and  for  the  use  and  benefit  mended  ;ai  the 
of  the  said  Jabez  Millard,  and  not  for  his  the  plaintirs  ^^It^-^"" 
own  use  and  benefit      Thereupon  an   application  was  tj^ied  to  teen- 

T\  r^  »  tity  forhiicoiti 

made  by  summons  to  Alderson,  B.,  at  Chambers,  for  an  to  the  u^iudnc 
order  that  the  plaintiff  should  give  security  to  the  de-  i^ter. 
fendant  for  his  costs  in  this  action;   and  the  learned 
Judge,  after  hearing  the  attornies,  indorsed  the  summons 
thus:  *^  Order. — ^Let  the  party  really  claiming  make  him- 
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1850.  self  responsible  for  the  costs.''  The  defendant's  attor- 
ney then  obtained  a  summons  for  amending  the  last- 
mentioned  indorsement,  by  striking  out  all  of  it  except 
the  word  "  Order."  At  the  hearing  of  this  second  sum- 
mons, Alderson,  B.,  refused  to  vary  his  indorsement,  except 
by  adding  to  it  the  words  "  by  becoming  the  security  him- 
self; "  but  he  gave  leave  to  the  defendant  to  apply  to  the 
Court    Whereupon 

Keane  obtained  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  order  of  A  Iderson,  B.,  should  not  be  amended 
by  striking  out  the  words  "  Let  the  party  really  claiming 
make  himself  responsible  for  the  costs."  He  cited  Youde 
V.  Toude  (a).    Against  this  rule 

Cowling  shewed  cause. — The  order  of  the  learned  Judge 
places  the  defendant  in  the  same  position  in  which  he  would 
have  been  if  the  real  plaintiff  had  sued.  In  that  case  there 
would  have  been,  in  the  event  of  failure,  a  remedy  against 
the  real  plaintiff,  l)ut  he  could  not  have  been  made  to  give 
security  for  costs.  [PoUock,  C.  B. — Do  you  say  that  a 
pauper  has  a  right  to  sue  in  the  name  of  another  person, 
and  then  insist  that  his  own  security  for  the  payment  of 
the  costs  shall  be  sufficient?]  The  defendants  are  defend- 
ing for  other  persons.  [PoUock,  C.  B. — That  is  quite  im- 
material] The  cases  of  Wray  v.  Brown  (6),  and  Perkins 
V.  Adcock  (c),  are  an  answer  to  this  application.  In 
Chitty's  Archbold,  p.  1233,  it  is  said,  that  when  another 
person  is  in  fact  proceeding  with  an  action  in  the  name 
of  the  party  on  the  record,  and  this  party  is  in  a  state  of 
pauperism  and  insolvency,  the  Court  will,  by  staying  the 
proceedings,  compel  him  for  whose  benefit  the  action  is 
proceeding  to  come  in  and  give  security.  [Rolfe,  B. — ^Does 
it  add,  by  giving  security  himself?]  That  is  the  meaning. 
[PoUodc,  C.  B. — I  differ  from  you  entirely;  the  meaning 

(a)  3  A.  4f  E.  311.  (b)  6  Bing.  N.  C.  271.        (c)  14  M.  &  W.  808. 
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is,  that  he  shall  come  in  and  give  security  to  the  satisfac-  i860, 
tion  of  the  Master.]  The  case  of  Elliot  ▼.  Rendrick  (a) 
was  one  in  which  the  giving  any  security  whatever  was 
resisted.  [Pollock,  C.  R— The  case  of  Perkins  v.  Adcock 
governs  this.]  That  case  does  not  decide  that  a  Judge 
may  not,  if  he  shall  so  think  fit,  limit  the  security  to  that 
of  the  real  plaintiff.  [PoUodc,  C.  B.— I  think  it  does, 
Platty  R — ^It  shews  that  this  defendant  is  entitled  to  se- 
curity according  to  the  course  of  the  Court. 

Keane  appeared  to  support  the  rule,  but  was  not  called 
upon. 

Pbb  CuaiAiL— The  rule  must  be  absolute. 

Rule  absolute. 

(a)  12  A.  (b  B.  597. 


Eate  v.  Bbett  and  Another.  jf^  8. 

UEBT  for  goods  sold  and  delivered. — ^Plea,  payment  in  Goodi  wen 
satisfaction.  At  the  trial,  before  Patron,  J.,  at  the  York-  pinint^m  tbe 
shire  Summer  Assizes,  1849,  it  appeared  that  the  action  ^«»J»<w»erfB. 

ft  C/O.y  at  Hvd- 

was  brought  to  recover  94Z.  Ss.  for  goods  sold  by  the  denfieid^ibr 

plaintiff  to  the  defendants,  under  the  following  circum-  fendaot,  who 

stances:— W,  Kaye,  the  plaintiff's  son,  carried  on  the  S^*^.^^ 

business  of  a  woollen  cloth  merchant  at  Huddersfield  apttveiofthe 

goodly  and  re> 

until  the  month  of  October,  1847,  when  he  compounded  mitted  the  price 
with  his  creditora     On  the  30th  of  October,  1847,  the  nied^danto 
plaintiff,  who  had  made  advances  to  W.  Kaye  upon  the  ^JJ^J^^ 
security  of  a  warrant  of  attorney,  issued  execution  thereon,  Mme  mon  of 
and  took  possession  of  W.  Eaye's  stock  in  trade,  &c.  in  odyed  a  letter 

from  T.,  the 
derkofB.  ft 
Co.,  mcloaing  an  uiToice  and  pnrportiiig  to  be  written  lij  B.  ft  Co.,  by  the  procmation  of  the 
phfntiff,  atating  that  they  were  anthoria^  by  the  plaintiff  to  reoeiTe  payment  for  hun,  and  reqnetting 
the  defimdant  to  rmit  the  money  to  them.  The  defendant  accordingly  remitted  the  amonnt  by 
die^e,  indooed  in  a  letter  addressed  to  B.  ft.  Co.>  and  which  was  delivered  at  their  oountinff'honse; 
but  T.  intercepted  the  letter,  and  impropriated  the  money  to  his  own  use.  T.  had  aathonty  from 
the  phuntiff  to  reeeire  money  paid  oyer  the  oonnter  for  goods  sold  in  the  warehouse^  but  in  no  other 
way: — Held,  that  the  receipt  1^  T.  was  no  payment  to  the  plaintifi 

VOL.  V.  T  BXOH. 
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}^2l^  hifl  warehouse.  Shwtly  afterwards,  the  plaintiff  let  the 
warehouse  to  Eamshaw,  Hinchliffe,  and  Co.,  and  ar- 
ranged with  their  salesman  to  sell  his  goods.  One  H. 
Tozer,  who  had  been  in  the  employ  of  the  plaintiff's  son 
as  a  book-keeper,  remained  in  the  warehouse  as  book- 
keeper to  Eamshaw  &  Co.  The  plaintiff,  who  was  a 
builder,  very  seldom  came  to  the  warehouse;  but  a  book 
was  kept  by  Tozer,  in  which  he  entered  the  sale  of  the 
plaintiff's  goods;  he  also  made  out  invoioes,  and  was  ac- 
customed to  receive  money  paid  over  the  counter  for  goods 
sold  in  the  warehouse.  The  defendants  carried  on  busi- 
ness as  woollen  warehousemen  in  London;  and  in  De- 
cember, 1848,  H.  Brett,  one  of  the  defendants,  being  at 
Huddersfield,  called  at  the  warehouse  of  Eamshaw  &  Co., 
and  purchased  some  of  the  plaintiff's  goods,  to  the  amount 
of  SOL  78.  3d,  On  the  1st  of  February,  1849,  the  defend- 
ants received  the  following  letter,  containing  a  statement 
in  reference  to  these  goods: — 

^*  Gentlemen, — I  beg  to  hand  the  above  small  account, 
which  I  trust  you  will  find  correct.  A  cheque  for  amount 
in  course  will  oblige,  gentlemen,  your  most  obedient 
servanti  Joseph  Eayb,  pro.  H.  Tozea. 

''  P.B. — ^Please  address,  care  of  Eamshaw,  Hinchliflb  tn 
Co." 

The  amount  was  accordingly  remitted  by  letter  addressed 
to  the  plaintiff,  and  inclosing  a  cheque  having  a  blank  for 
the  name  of  the  person  to  whom  it  was  payable.  The  re- 
ceipt of  the  cheque  was  acknowledged  by  a  letter,  of  which 
the  following  is  a  copy,  the  initials  "  H.  T."  being  those  of 
Tozer: — 

"  Huddersfield,  10th  February,  1849, 

"Gentlemen, — I  beg  to  acknowledge  the  receipt  of 
cheque,  value  291. 12«.,  for  which  am  obliged.*-<xentlemen, 
your  most  obedient  servant.    Pro.  Joseph  Eate,  H.  T." 


BASTX&  TB&H,  13  YIOT.  S7] 

In  the  month  of  February  H.  Brett  again  oalled  at  the  ^^^' 
warehouse  of  Eamshaw  &  Co.,  and  purchased  goods  be- 
longing to  the  plaintiff,  to  the  amount  of  9U.  Ss.  On  the 
22nd  of  February  the  defendants  received  an  invoice  of 
the  last-mentioned  goods,  and  a  letter,  of  which  the  fol- 
lowing is  a  copy:^- 

"  Gentlemen, — The  goods  herewith  are  forwarded  this 
morning,  and  trust  will  open  to  your  satisfaction.  Your 
further  favoyrs  will  oblige,  gentlemen,  your  most  obedient 
aervant.  Pro.  Josbpb  Kayb,  H.  Tqwr." 

On  the  15th  of  March,  1849,  the  defendants  received 
a  statement  and  letter,  of  which  the  following  is  a  copy : — 

"  Gentlemen, — ^Mr.  Eaye  wishes  us  to  say,  that  he  should 
not  have  written  for  payment,  but  that  he  understood 
from  Mr.  Atkinson  that  he  could  have  the  money  whenever 
he  applied  for  it;  and  as  he  is  now  much  pressed  for  some 
large  payments,  he  would  allow  you  an  extra  discount, 
say  3  per  cent  instead  of  2^,  if  you  would  be  kind  enough 
to  send  us  a  cheque  for  him.  We  are,  gentlemen,  your 
most  obedient  servants, 

"  Pro.  Eabnshaw,  Hinchliffe  &  Co.,  H.  Tozbb." 

The  defendants  wrote  in  reply  a  letter  addressed  to 
Eamshaw,  Hinchliffe  &  Co.,  offering  to  pay  the  sum  due 
to  the  plaintiff  on  being  allowed  an  additional  2|,  say  5 
per  cent  on  the  amount  of  the  statement;  and  at  the 
bottom  of  that  letter  was  the  following  memorandum  in 
the  handwriting  of  the  defendants'  clerk : — "Goods,  94i  Ss.; 
claims,  7a  6(2.;  5  per  cent,  4Z.  14«. — 61  Is.  Gd.    891 1^  6d/' 

The  defendants  received  in  answer  the  following  letter: 

"  Huddersfield,  16th  March,  1849. 
"Gentlemen, — In  reply  to  your  favour  of  the  16th  inst, 
Mr.  Eaye  desires  us  to  say,  that  he  thinks  you  are  very 

T  2 
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1850.  hard  upon  him;  but,  as  stated  in  our  last,  he  is  in  want  of 
the  money.  You  will  therefore  please  to  hand  us  a  cheque 
per  return  of  post.  We  cannot  say  anything  about  the 
returns  until  we  see  Mr.  R  We  are,  gentlemen,  your 
most  obedient  servants, 

"  Pro.  Eabnshaw,  Hikohuefb  &  Co.,  H.  Tozbr.'' 

On  the  17th  of  March,  the  defendants  remitted  a  cheque 
for  89^  U.,  in  a  letter  addressed  to  Messrs.  Earnshaw, 
Hinchliffe  &  Co.,  Huddersfield,  and  which  was  delivered 
at  their  counting-house.  This  letter  was  intercepted  by 
Tozer,  who  took  the  cheque  to  a  bank  in  Huddersfield, 
and  haying  obtained  cash  for  it  absconded.  The  learned 
Judge  told  the  jury,  that  the  only  question  was,  whether 
the  payment  to  Tozer  was  payment  to  the  plaintiff,  and 
that  depended  upon  whether  Tozer  was  authorised  to 
receive  payment  in  cheques,  and  if  so,  they  should  find 
for  the  defendants.  A  verdict  having  been  found  for  the 
defendants,  in  last  Michaelmas  Term  a  rule  nisi  was 
obtained  to  set  aside  the  verdict,  and  for  a  new  trial,  on 
the  ground  of  misdirection,  against  which 

Clecuby  shewed  cause  in  the  following  Hilary  Vacation 
(February  8).  This  case  falls  within  the  principle  laid 
down  in  Btory  on  Agency,  s.  127,  note  2,  viz.,  that  ''the 
principal  is  bound  by  all  acts  of  his  agent  within  the 
scope  of  the  authority  which  he  holds  him  out  to  the 
world  to  possess,  although  he  may  have  given  him  more 
limited  private  instructions  unknown  to  the  persons  deal- 
ing with  him.'"  That  doctrine  is  founded  on  the  public 
policy  of  preventing  frauds  on  innocent  persons,  and  the 
encouragement  of  confidence  in  dealings  with  agents.  In 
this  case,  if  the  cheque  had  been  sent  to  Tozer,  that  would 
have  been  a  valid  payment;  so  that  the  money  has  in 
fact  come  to  the  hands  of  a  person  authorised  to  give  a 
discharge ;  and  it  is  immaterial  in  what  way  he  got  pos- 
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session  of.it  [Parke,  B. — If  a  shopman  is  accustomed  to  18/M). 
receive  money  over  the  counter,  payment  to  him  binds  the 
principal,  for  there  is  a  representation  to  all  the  world 
that  the  agent  is  authorised  to  receive  money  in  the  shop; 
but  that  does  not  import  an  authority  to  receive  money  in 
any  other  way.  Alderson,  B. — If  the  plaintiff  had  directed 
the  defendants  to  pay  the  money  to  a  banker,  and  the 
defendants  had  done  so,  that  would  have  been  a  good 
payment;  but  here  the  plaintiff  gave  no  direction  that  the 
money  should  be  paid  to  Eamshaw  &  Co.  on  his  account.] 
The  defendants  paid  the  money  in  the  ordinary  course  of 
business,  and  Tozer,  as  the  agent  of  Eamshaw  &  Co.,  was 
was  as  much  authorised  to  receive  it,  as  if  the  defendants 
had  gone  to  the  warehouse  and  paid  him.  [Parke,  R — 
It  is  as  if  the  money  had  been  sent  by  a  messenger  to 
Eamshaw  &  Co.,  and  Tozer  had  robbed  the  messenger.] 
If  the  defendants  had  gone  to  the  warehouse  and  asked 
for  Tozer  in  order  to  pay  him,  and  a  person  had  come  for- 
ward and  represented  himself  as  Tozer,  payment  to  such 
person  would  have  been  good :  Barrett  v.  Deere  (a).  There 
was  no  negligence  on  the  part  of  the  defendants,  for  it  is 
the  universal  practice  of  men  in  business  to  trust  to  let^ 
ters  written  by  clerks. 

Watson  and  Hugh  HiU,  in  support  of  the  rule. — This 
was  a  payment,  in  fact,  to  Eamshaw  &  Co.  on  behalf  of 
the  plaintiff.  The  defendants  could  not  sue  Tozer  for  this 
money  as  received  to  their  use,  because  he  was  only  the 
agent  of  Eamshaw  &  Co.  The  defendants  never  intended 
to  pay  Tozer,  and  he  is  in  the  same  situation  as  any  third 
person  who  might  have  stolen  the  letter.  The  circum- 
stance of  his  letters  being  signed  ''  per  procuration,'^  was 
sufficient  notice  to  the  defendants,  and  imposed  upon 
them  the  duty  of  ascertaining  the  extent  of  Tozer's  au- 

(a)  Moo.  &  M.  200. 
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WW^  thority:  AUwood  y.  Muwaings  (a),  Alexander  v.  Mcukei^ 
zie  (6).  It  does  not  appear  from  the  correspondence  that 
there  was  any  impUed  authority  to  Tozer  to  reoeire  the 
money;  but  the  defendants  treat  him  as  merely  represent- 
ing Eamshaw  &  Co. 

Cur.  ady.  yult 

Pabke,  B.,  now  said  (afler  stating  the  facts) : — ^The  ques- 
tion is,  whether  on  these  facts  the  receipt  of  the  money  by 
Tozer  discharged  the  defendants.  We  are  clearly  of  opinion 
that  it  did  not  Eamshaw  &  Co.  were  not  authorised  to 
receive  the  money,  and  the  statement  of  Tozer  to  that 
effect,  in  the  name  of  Eaye,  was  false,  and  therefore  the 
remittance  of  the  money  to  and  the  receipt  at  the  count- 
ing house  of  Eamshaw  &  Ca  was  no  payment;  nor  did 
the  defendants  mean  to  pay  the  money  to  Tozer,  nor  was 
(Tozer  authorised  to  receive  it  in  the  way  in  which  it  was 
remitted.  The  receipt,  therefore,  by  Tozer  was  not  a  good 
payment  by  the  defendants  to  Kaye.  If  a  shopman,  who 
is  authorised  to  receive  payment  over  the  counter  only, 
receives  money  elsewhere  than  in  the  shop,  that  payment 
is  not  good.  The  principal  might  be  willing  to  trust  the 
agent  to  receive  money  in  the  regular  course  of  business 
in  the  shop,  when  the  latter  was  under  his  own  eye,  or 
under  the  eyes  of  those  in  whom  he  had  confidence,  but 
he  might  not  wish  to  trust  the  agent  with  the  receipt  of 
money  elsewhere.  We  think  that  in  this  case  the  pay- 
ment was  not  good,  and  that  the  defendants  must  suffer 
from  the  fraud  of  Tozer;  and  consequently,  the  rule  will 

be  absolute^ 

Rule  absolute. 

(a)  7  B.  <k  C.  278.  {h)  6  C.  B.  766. 
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I86O4 

BeISTOW  v.  SEQTJKriLLB.  i%  7. 

Assumpsit  to  recover  back  2001  paid  by  the  plain-  A  witness, 

tiff  to  the  defendant,  for  certain  shares  in  a  projected  Com-  ledge  of  the  law 

pany  for  working  mines  in  Westphalia,  called  "  The  Duis-  coimtry^S^e- 

burg  Iron  Company."    The  declaration  set  out  an  agree-  ^*^J*^^?T 

ment,  whereby  the  purchase-money  was  to  be  paid  by  three  died  it  mt  ui 

instalments;  and  in  case  the  Company  should  not  be  final-  another  eouuf 

ly  constituted  within  six  months,  or,  haying  been  con-  Sitoraws^ 

stituted,  should  be  afterwards  abandoned,  the  purchase-  ^hattheiawof 

...  that  foreign. 

money  was  to  be  refunded,  and  the  plaintiff  to  deliver  up  countiy  is. 
the  stamped  receipts  to  be  given  by  the  defendant,  on  pay-  which,^]^  the 
ment  of  the  instalments.    It  then  averred  the  payment  of  ^J^^*  ^^^ 
the  instalments,  and  giving  of  the  receipts,  and  that  the  admissible  in 
Company  was  not  finally  constituted  within  six  months;  want  of  a  stamp, 
and  alleged  as  a  breach,  that  the  defendant  refused  to  re-  i^'i^][dmir 
fund  the  purchase-money.  ^  "L**^  f  "»• 

*^  ^         ^  ^  ,  try.  Butwhere, 

The  defendant  pleaded   (inter  alia)   a  denial   of  the  by  the  foreign 
payment  of  the  purchase-money,  and  also  that  the  Com-  a  stamp  renders 
pany  was  finally  constituted  within  six  months. — Issues  ^f^"!"^^^ 

thereon.  be  enforced  here. 

At  the  trial,  before  Alderson,  B.,  at  the  London  Sit-  prove  that  a cer- 
tings   in    the   present   term,   the  plaintiff  proposed   to  foj°^orkiM*^ 
prove  the  payment  of  the  purchase-money  by  certain  re-  mines  in  West- 

*   ^  *    "^  *  .  .        phaliahad  never 

ceipts,  which  had  been  given   at   Cologne,  in   Prussia,  been  finally  «»- 

and  bore  no  stamp.    It  was  objected,  on  behalf  of  the  pUuntiflr proved 

defendant,  that,  by  the  law  in  force  at  Cologne,  these  re-  ^J^^^^^^ 

ceipts  would  be  inadmissible  in  the  Courts  of  that  conn-  in  this  country, 

4.  iiji.      that  nothing  had 

try,  for  want  of  a  stamp,  and  consequently  could  not  be  been  done  here 
admitted  here.     The  learned  Judge  ruled,  that  the  onus  constitution  :— 
was  on  the  defendant  to  prove  that  by  the  foreign  law  the  ^fj^\^^j^f 
receipts  required  a   stamp;  and  for  that  purpose,  a  Dr.  any  evidence  on 

defendant,  the 
jury  were  war- 
ranted in  finding  tliat  the  Company  never  was  finally  conftituted. 
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moo.       Boch  was  called  as  a  witness,  who  stated  that  he  was  a 
^^.  "     jurisconsult,  and  adviser  to  the  Prussian  consul  in  Eng- 
V*  land;  that  he  knew  the  Code  Napoleon,  which  was  pro- 

duced, was  in  force  at  Cologne;  and  that,  hj  that  Code, 
these  receipts  would  be  inadmissible  in  the  foreign 
Courts,  because  unstamped;  that  he  had  studied  law  at 
the  University  of  Leipsic,  and  from  his  studies  there 
was  able  to  speak  as  to  the  Code  Napoleon  being  the 
law  of  Cologne.  The  learned  Judge  admitted  the  receipts 
in  evidence,  expressing  his  opinion,  that  the  foreign 
law  was  not  sufficiently  proved,  and  that»  even  if  proved, 
it  would  not  render  the  receipts  inadmissible  in  England. 
In  support  of  the  allegation,  that  the  Company  was  not 
finally  constituted,  the  plaintiff  called  a  person  who  acted 
as  solicitor  of  the  Company  in  this  country,  who  proved 
that  nothing  had  been  done  in  England  towards  its  final 
constitution.  No  evidence  in  answer  was  given  by  the 
defendant.  The  learned  Judge  left  it  to  the  jury  to  say 
whether,  in  the  absence  of  such  evidence,  they  were  satis- 
fied, from  the  evidence  on  the  part  of  the  plaintiff,  that 
the  Company  was  not  finally  constituted;  and  the  jury 
having  found  a  verdict  for  the  plaintiff, 

Scotland  now  moved  for  a  new  trial,  on  the  ground  of 
the  improper  reception  of  evidence,  and  also  of  misdirec- 
tion.— First,  the  witness  was  competent  to  prove  the  law 
of  Prussia,  for  he  had  studied  at  the  Leipsic  University, 
and  thus  had  the  means  of  obtaining  a  knowledge  of  it; 
and  whether  that  knowledge  was  acquired  by  study  or 
practice  is  only  a  ground  for  observation  on  the  value  of 
his  evidence.  [Piatt,  B. — ^According  to  that  argument,  a 
Dutchman,  who  had  studied  law  at  an  English  university, 
would  be  competent  to  give  evidence  of  the  law  of  Eng- 
land. Alderson,  B. — If  a  man  who  has  studied  law  in 
Saxony,  and  never  practised  in  Prussia,  is  a  competent 
witness  to  prove  the  law  of  Prussia,  why  may  not  a  French- 
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man,   who   has    read  books   relating  to  Chinese    law,        i860, 
proye  what  the  law  of  China  is?]     In  Baron  De  Bode' a      bJ[2^ 
case  {a)  the  testimony  of  a  French  advocate,  practising  in  «• 

Strasburg,  was  admitted  to  prove  the  law  of  Alsace,  al- 
thoogh  he  had  acquired  his  knowledge  by  legal  study. 
[Alders&a,  B. — Would  a  person  who  had  never  been  in 
England,  but  had  studied  the  law  of  England  at  a  foreign 
university,  be  competent  to  prove  what  the  law  of  Eng- 
land is?]  His  evidence  would  be  admissible,  although 
it  might  be  of  little  value.  [PoUock,  C.  B. — ^In  a  case  de- 
pending on  medical  testimony,  would  the  evidence  of  a 
person  be  admissible  who  had  studied  medicine  at  one  of 
the  universities,  but  had  never  practised  it?]  If  the 
science  had  been  the  avowed  object  of  his  study,  his  testi- 
mony would  be  admissible,  and  that  is  analogous  to  this 
case;  for  here  the  witness  had  expressly  studied  the  law  of 
Rrussia  at  the  University  of  Leipsic.  [Rclfey  B. — ^If  you 
are  correct,  it  would  be  sufficient  to  call  any  person  as  a 
witness  who  had  studied  the  law  of  Prussia  at  the  Uni- 
versity of  Oxford.]  According  to  the  case  of  Vamder- 
donckt  V.  Thdlu89on(b),  any  person  conversant  with  foreign 
law,  though  not  a  professor  of  it,  or  connected  with  the 
profession,  is  a  competent  witness  to  prove  it 

Secondly,  assuming  that  the  foreign  law  was  suffi- 
ciently proved,  the  receipts  were  not  admissible  in  evi- 
dence. By  the  comity  of  nations,  the  Courts  of  this  coun- 
try notice  the  revenue  laws  of  foreign  states.  In  Alvea  v. 
Hodgson(c)yit  was  held,  that  a  promissoiy  note  not  stamped 
as  required  by  the  law  of  Jamaica  was  not  receivable  in 
evidence  here.  Lord  Kenyon  there  says,  '^  It  is  said  that 
we  cannot  take  notice  of  the  revenue  laws  of  a  foreign 
country;  but  I  think  we  must  resort  to  the  laws  of  the 
country  in  which  the  note  was  made,  and  imless  it  be  good 


(a)  8  Q.  B.  208.  (h)  19  L.  J.,  C.  P.,  12. 

(c)  7  T.  R.  241. 
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1850.  there,  it  is  not  obligatory  in  a  Ckmrt  of  law  here/'  [Pol- 
lock,  C.  R — ^That  decision  proceeded  on  this  ground,  that^ 
if  it  be  not  a  contract  at  the  place  where  it  is  alleged  to 
be  made,  it  is  no  contract  at  alL  Alderson^  B.' — ^It  is  verj 
different,  whether  the  law  makes  a  stamp  necessary  to  the 
"validity  of  an  instrument,  or  to  its  admissibility  in  evi- 
dence. An  unstamped  deed  is  a  yalid  contract  here,  al« 
though  it  cannot  be  given  in  evidence.  If»  by  the  law 
of  a  foreign  country,  a  document  is  only  inadmissible 
for  want  of  a  stamp,  it  is  a  valid  contract,  and  receiv- 
able in  evidence  in  another  country.  Pollock^  C.  B.*^ 
James  v.  C(Uherwood(a)  is  an  authority  in  point;  there 
the  defendant's  counsel  objected,  that  certain  receipts  for 
money  lent  in  France  were  inadmissible,  and  offered  to 
shew  that,  by  the  law  of  France,  such  receipts  required  a 
stamp;  but  Abbott,  C.  J.,  admitted  them;  and,  on  motion 
for  a  new  trial,  said,  "This  point 'is  too  plain  for  aigu* 
ment  It  has  been  settled,  or  at  least  considered  as  set- 
tled, ever  since  the  time  of  Lord  Hardwioke,  that,  in  a 
British  Court,  we  cannot  take  notice  of  the  revenue  laws 
of  a  foreign  states  It  would  be  productive  of  prodigious 
^  inconvenience,  if,  in  every  case  in  which  an  instrument 
was  executed  in  a  foreign  country,  we  were  to  receive  in 
evidence  what  the  law  of  that  country  was,  in  order  to 
ascertain  whether  the. instrument  was  or  was  not  valid.'' 
Also,  in  Hohnan^  v.  John8on(b),  Lord  Manefidd  says,  "  No 
country  ever  takes  notice  of  the  revenue  laws  of  another."] 
Thirdly^  The  onus  was  on  the  plaintiff  to  prove  that 
the  Company  was  not  finally  constituted;  and,  upon  the 
evidence,  the  jury  ought  to  have  been  directed  to  find  for 
the  defendant.  It  was  a  Company  to  be  put  in  operation 
abroad,  and  there  was  no  evidence  that  nothing  had  been 
done  towards  its  final  constitution  there. 

Pollock,  C.  B. — There  ought  to  be  no  rule.     The  ques- 

(a)  3  D.  &  R.  190.  (b)  Cowp.  343. 
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tions  as  to  the  stamp,  and  the  evidence  of  the  foreign  law,        18M. 
have  been  disposed  of  during  the  argament    With  respect      bbibtow 
to  the  remaining  point,  I  think  the  learned  Judge  was    ^     *'tlia. 
quite  right  in  leaving  it  to  the  jury,  and  they  weife 
right  in  deciding  the  matter  in  the  negative*    It  is  said 
that  there  ought  to  have  been  some  distinct  evidence  that 
the  Company  was  not  finally  constituted  abroad;  but  it 
appears  to  me  sufficient  to  give  such  evidence  as  raises  a 
reasonable  doubt  as  to  the  fact  of  the  constitution  of  the 
Company;  and  the  plaintiff  having  given  evidence  primA 
fiusie  inconsistent  with  the  existence  of  the  Company,  and 
the  defendant  having  given  no  evidence  at  all,  the  jury 
were  well  warranted  in  finding  that  the  Company  was  not 
finally  constituted. 

RoLFB,  B. — ^The  marginal  note  o{  Alvei  v.  Sodgion  is 
perfectly  correct,  although  I  cannot  help  thinking  that 
there  must  be  some  mistake  in  the  report  of  the  case. 
The  marginal  note  is  in  these  terms  t  **  Hie  plaintiff  can- 
not recover  upon  a  written  contract  made  in  Jamaica, 
which^  by  the  laws  of  that  island,  was  void  for  want  of  a 
stampi''  I  agree  that  if  for  want  of  a  stamp  a  contract 
made  in  a  foreign  country  is  void,  it  cannot  be  enforced 
here.  But  if  that  case  meant  to  decide,  that  where  a  stamp 
is  required  by  the  revenue  laws  of  a  foreign  state  before 
a  document  can  be  received  in  evidence  there,  it  is  inad- 
missible in  this  country,  I  entirely  disagree.  If  that  were 
so,  it  would  be  impossible  to  get  out  of  this  dilemma,  that 
if  a  document  were  properly  stamped  according  to  the 
law  of  this  country,  it  could  not  be  given  in  evidence  here, 
because  it  was  improperly  stamped  according  to  the  law 
of  a  fi>reign  country  where  it  was  given. 


AldsbsoNi  B.,  and  Platt,  B.,  concurred. 


Rule  refused. 
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1850. 


May  1. 

The  tnuuferee 
ofabondf  tran** 
femd  to  him 
under  the  pro- 
Tifioiis  of  tne 
Gompaniet 
CUnaes  Goubo- 
lidation  Act, 
(8  &  9  Viet 
c  16,)  if  the 
partj  in  whow 
name  an  action 
upon  the  bond 
miiBt  be 
brought. 


Vbbtub  v.  The  East  Anglian  Railways  Company. 

XJeBT  on  bond.  —  The  defendant  crayed  oyer  of  the 
bond,  which  was  as  follows: — ''  The  East  Anglian  Rail- 
ways Company.  Bond,  No.  68.  ^1000.  By  virtue  of  the 
East  Anglian  Railways  Act,  1847,  We,  the  East  Anglian 
Railways  Company,  in  consideration  of  the  sum  of  10002. 
to  us  in  hand  paid  by  Qeorge  Y ertue,  of  &c.,  do  bind  our- 
selves and  our  successors  unto  the  said  George  Yertue,  his 
executors,  administrators,  and  assigns,  in  the  penal  sum 
of  2000/.  The  condition  of  the  above  obligation  is  such, 
that,  if  the  said  Company  shall  pay  to  the  said  George 
Yertue,  his  executors,  administrators,  or  assigns,  on  the 
31st  of  December,  1850,  the  principal  sum  of  10002.,  toge- 
ther with  interest  for  the  same,  at  the  rate  of  52.  per  cent 
per  annum,  payable  half-yearly  (m  the  30th  of  June  and 
31st  of  December,  then  the  «bov&- written  obligation  is  to 
become  void,  otherwise  &c.  Given  under  our  common 
seal  &c.  Eveiy  transfer  of  this  bond  must,  in  order  to  its 
validity,  be  produced  to  the  Secretary  of  the  Company, 
that  it  may  be  registered.  Note. — ^The  interest  on  this 
bond  will  be  paid  half-yearly  by  Messrs.  B.  &  Co.,  on  pro- 
duction of  the  interest  coupons,  and  no  interest  will  be 
paid  except  upon  production  of  such  coupona'' 

The  defendants  pleaded,  secondly,  that,  after  the  passing 
of  the  said  Act,  and  after  it  came  into  operation,  and  before 
the  commencement  of  the  suit,  to  wit»  at  the  time  of  the 
making  of  the  said  supposed  writing  obligatory,  the  de- 
fendants, being  the  East  Anglian  Railways  Company  men- 
tioned in  and  incorporated  by  the  said  Act,  and  by  virtue  of 
its  powers,  borrowed  and  took  up  at  interest  of  the  plain- 
tiff a  certain  sum  of  money,  to  wit,  the  sum  of  10002.,  upon 
security  of  the  said  supposed  bond,  which  they  then  gave 
to  the  plaintiff,  sealed  with  their  common  seal,  and  sub- 
ject ta^the  said  condition,  &c.;  and  further,  that»  aft^er  the 
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making  of  the  said  supposed  writing  obligatory,  and  within  i860. 
fourteen  days  after  the  date  thereof,  and  before  the  mak<-  vmtub 
inir  of  the  transfer  hereinafter  mentioned,  to  wit,  on  &c.,  ^  f- 
an  entry  and  memorial  of  the  said  bond,  specifying  the  Railitatb  Ck>. 
number  of  the  said  bond,  to  wit  &a,  also  its  date,  to  wit 
&c.,  also  the  sum  of  money  secured  thereby,  to  wit  &c., 
also  the  names  of  the  parties  to  the  said  bond,  with  their 
proper  additions,  to  wit  &c.,  were  duly  and  in  pursuance 
of  the  said  Act  made  in  the  register  of  mortgages  and  bonds 
then,  to  wit,  on  &c.,  kept  by  W.  W.,  the  then  secretary  of 
the  defendants;  and  ftirther,  that  afterwards,  and  before 
the  commencement  of  the  suit,  to  wit,  on  &c.,  the  plaintiff 
was  the  party  entitled  to  the  said  bond  and  to  the  said 
sum  of  money,  to  wit  &a,  and  to  the  interest  so  secured 
thereby;  and  being  the  party  so  entitled,  he  the  plaintiff 
then  by  deed  sealed  with  his  seal,  and  which,  being  in  the 
possession  of  Sir  Charles  William  Taylor,  Bart,  hereinafter 
mentioned,  the  proper  owner  thereof,  the  defendants  can- 
not produce  to  the  Court  here,  the  date  whereof  is  &c.; 
the  said  last-mentioned  deed  then  being  a  deed  duly 
stamped,  and  wherein  the  consideration  for  the  transfer 
thereby  made  was  truly  stated,  the  plaintiff,  by  virtue  and 
in  pursuance  of  the  provisions  of  the  said  Act,  transferred 
the  said  bond,  and  all  his  right  and  interest  in  and  to  the 
said  money  thereby  secured,  to  the  said  Sir  C.  W.  Taylor, 
Bart.,  of  &C.;  and  ftirther,  that,  after  the  making  of  the 
said  last-mentioned  deed  and  of  the  said  transfer  thereby 
made,  and  within  thirty  days  thereof,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  &c.,  the  said  deed  and 
transfer  were  duly  produced  to  the  said  W.  W.,  the  secretary 
of  the  defendants,  and  who,  as  such  secretary,  then,  to  wit, 
on  &a,  acted  as  and  was  such  secretary,  and  who,  as  such 
secretary,  then,  to  wit,  on  &c.,  kept  the  said  register  of 
mortgages  and  bonds;  and  the  said  W.  W.,  so  being  such 
secretary  as  aforesaid,  thereupon  forthwith,  and  before  the 
commencement  of  the  suit,  to  wit,  on  &c.,  and  according 
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1850.       to  the  proYisions  of  the  said  Act,  caused  an  entiy  and  men 
YwBxvM      moiial  of  the  said  last-mentioned  deed  and  transfer  to  be 
*'  duly  made  in  the  said  register  of  mortgages  and  bonds,  in 

&AJLWAT9  Cp.  the  same  manner  in  all  respects  as  had  been  done  in  the 
case  of  the  said  bond,  (specifying  the  date,  amount,  &c.,  as 
before) ;  and  further,  that  the  said  transfer,  and  the  said 
entry  and  memorial  of  the  said  transSsr,  &c.,  being  so 
made  as  aforesaid,  and  immediately  after  the  making  of 
the  said  last-mentioned  entry  and  memorial,  and  before 
the  commencement  of  the  suit,  to  wit,  on  &e.,  the  plaintiff 
ceased  to  be  entitled  to  any  right  or  interest  in  respect  of 
the  said  supposed  writing  obligatory  in  the  declaration 
mentioned,  or  to  the  money  thereby  secured;  and  further, 
that  the  said  transfer,  and  that  the  said  entry  and  memo- 
rial thereof  haying  been  so  made  as  aforesaid,  thereupon 
and  immediately  after  the  making  thereof,  to  irit,  on  &c., 
the  said  transfer,  by  Tirtue  of  the  said  Act,  entitled  the 
said  Sir  C.  W.  Taylor,  Bart,  to  the  full  ben^t  of  the  said 
bond  in  all  respects;  and  that  he  hath  been  and  still  is  so 
entitled  thereto,  &c. — ^Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  was 
bad,  and  that  action  was  correctly  brought  in  the  name  oi 
the  plaintiff;  that  the  plea  did  not  state  that' the  plaintiff 
was  suing  in  his  own  right,  and  not  as  trustee  of  Sir  C.  W. 
Taylor;  that  it  did  not  shew  that  the  bond  was  one  which 
could  be  assigned  under  the  East  Anglian  Railways  Act 
and  the  8  &  9  Vict  a  16;  and  that  it  did  not  sufficiently 
allege  that  the  bond  was  duly  registered,  or  that  a  pn^- 
per  entry  was  made,  so  as  to  entitle  Sir  C.  W.  Taylor  to 
the  benefit  of  it,  or  that  he  had  erer  had  notice  of  the 
deed  of  transfer,  or  that  he  accepted  it. — Joinder  in  de- 
murrer. 

Prentiaej  in  support  of  the  demurrer. — ^The  substantial 
question  for  the  opinion  of  the  Court  is,  whether  the  ac- 
tion is  properly  brought  by  the  plaintiff,  or  whether  it 
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ought  to  liave  1)een  brought  by  the  alleged  assignee  of  the  I8d0. 
bond.  The  Companies  Clauses  Consolidation  Act,  8  &  9  vuiTini 
Vi«t  c  16,  is  inooiporated  by  the  East  Anglian  Railways  ^^  •;^^ 
Act,  10  &  11  Yict.  c.  cclxxT,  s.  5,  and  by  the  28th  section  of  Rauwatb  Go. 
the  latter  Act  the  Company  are  authorised  to  borrow  mo* 
ney  on  mortgage  or  bond.  By  the  41st  section  of  the  8  &  9 
Yict  c.  16,  '*  Eyery  mortgage  and  bond  for  securing  money 
borrowed  by  the  Company  shall  be  by  deed  under  the 
common  seal  of  the  Company,  duly  stamped,  and  wherein 
the  consideration  shall  be  truly  stated;  and  every  such 
mortgage  deed  or  bond  may  be  according  to  the  form  in 
the  schedule  (C)  or  (D)  to  this  Act  annexed,  or  to  the 
like  effect'"  And  by  the  46th  section :  '^  Any  party  en* 
titled  to  any  such  mortgage  or  bond  may  from  time  to 
time  transfer  his  right  and  interest  therein  to  any  other 
person;  and  every  such  transfer  shall  be  by  deed,  duly 
stamped,  wherein  the  consideration  shall  be  duly  stated; 
and  every  such  transfer  may  be  according  to  the  form  in 
the  schedule  (£)  to  this  Act  annexed,  or  to  the  like  effect/' 
By  the  47th  section  it  is  enacted,  that,  '' Within  thirty 
days  after  the  date  of  every  such  transfer,  if  executed 
within  the  United  Kingdom,  or  otherwise  within  thirty 
days  after  the  arrival  thereof  in  the  United  Kingdom,  it 
shall  be  produced  to  the  secretary,  and  thereupon  the 
secretary  shall  cause  an  entry  or  memorial  thereof  to  be 
made  in  the  same  manner  as  in  the  case  of  the  original 
mortgage;  and,  after  such  entry,  every  such  transfer  shall 
entitle  the  transferee  to  the  full  benefit  of  the  original 
mortgage  or  bond  in  all  respects ;  and  no  party  having 
made  such  transfer  shall  have  power  to  make  void,  release, 
or  discbarge  the  mortgage  or  bond  so  transferred,  or  any 
money  thereby  secured,"  &c.  The  defendant  will  contend 
that,  after  the  transfer  of  the  bond,  not  only  the  trans- 
feror's right  and  interest  in  the  bond  is  transferred,  but 
also  the  right  of  bringing  an  action  upon  it.  At  common 
law,  the  right  of  action  is  not  assignable;  and  therefore, 
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1860.        unless  the  right  of  action  is  expressly  transferred  by  Act 
"vbotub*      ^^  Parliament,  the  action  ought  to  be  brought  in  the  name 
*•  of  the  transferor.    In  Jeffery  v.  M'Taggart(a),  the  ques- 

IU1LWAT8  Co.  tion  turned  upon  the  words  of  the  29th  section  of  the  54 
Geo.  3,  c.  137,  (Scotch  Bankrupt  Act,)  by  which  the  Court 
is  to  ordain  the  bankrupt  to  execute  and  deliver  proper 
deeds  of  conveyance  or  assignment  of  his  whole  estate  and 
effects;  and  in  all  events,  whether  such  deed  be  executed 
or  not,  the  whole  estate  and  effects,  of  whatever  kind  and 
wherever  situate,  (in  so  far  as  may  be  consistent  with  the 
laws  of  other  countries,  when  the  effects  are  out  of  Scot- 
land,) shall  be  deemed  and  held  to  be  vested  in  the  trus- 
tees for  behoof  of  the  creditors;  and  the  Court  shall  declare 
every  right,  title,  and  interest  which  was  formerly  in  the 
bankrupt  to  be  now  in  the  trustee,  for  the  purposes  afore- 
said. The  words  of  that  section  are  extremely  strong;  and 
yet  the  Court  held,  that  the  trustee  under  that  Act  could 
not  sue  in  his  own  name  for  a  chose  in  action.  Lord  EUen- 
borougk  there  said,  "  I  have  looked  into  the  statute  with 
great  anxiety,  because  this  is  a  question  of  considerable 
moment,  and  it  came  upon  me  at  the  time  by  surprise; 
but  I  cannot  find  any  words  conveying  to  the  plaintiff  a 
right  of  suit  The  utmost  extent  to  which  the  language 
of  the  Act  can  be  carried,  is  to  a  right  of  property.^'  The 
authority  of  that  case  was  recognised  in  Sidcuuoay  v. 
Hay(b).  [Rolfe,  B. — There  is  this  distinction  to  be  ob- 
served between  this  case  and  the  one  you  rely  upon:  there 
the  property  is  only  once  assigned,  but  here  the  bond  may 
be  frequently  transferred].  The  right  to  sue  ought  to  be 
expressly  given.  This  is  done  in  several  Act&  Thus, 
the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  63,  enacts,  that  the 
**  assignees  shall  have  like  remedy  to  recover  the  same  in 
their  own  names,  as  the  bankrupt  himself  might  have  had 
if  he  had  not  been  adjudged  bankrupt"'    And  the  same  is 

(a)  6  M.  4;  Sel.  126.  (b)  3  B.  4;  C.  13. 
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the  case  in  the  4  Anne,  c  16,  s.  20,  relating  to  bonds,  and        1800. 
the  11  Qeo.  2,  c.  19,  which  relates  to  replevin  bonds. — He       Ybbtoi 
also  relied  upon  the  objections  raised  by  the  special  grounds  j^^,  Asquax 
of  demurrer.  Eauways  Oo. 

BramweUy  contri^  was  stopped  by  the  Court. 

Pollock,  C.  R — I  am  of  opinion  that  the  defendants 
are  entitled  to  judgment  in  this  case.  Under  the  terms  of 
the  general  Act  of  Parliament,  the  property  in  the  bond  is 
transferred,  with  all  the  transferor's  right  and  interest  and 
benefit  therein.  These  are  the  three  expressions  in  the 
46th  and  47th  sections  of  the  Act;  and  as  it  contains  a 
special  power  of  transfer,  and  as  a  mere  assignment  of  a 
chose  in  action  did  not  require  an  Act  of  Parliament,  it 
must  therefore  be  inferred  that  it  was  intended  that  the 
statute  should  give  all  the  legal  interest,  and  that  a  legal 
transfer  for  all  iatents  and  purposes  should  be  made.  And 
how  can  it  be  said,  that  a  party  has  the  entire  legal  right, 
interest,  and  benefit  in  the  instrument,  unless  he  also  has 
the  power  of  suing  upon  it  in  his  own  name?  It  there- 
fore becomes  unnecessary  to  distinguish  this  case  irom  that 
of  Jeffery  v.  M^Taggart^  for  neither  are  the  words  of  the 
statute  upon  which  that  decision  turned  the  same  as  those 
in  the  present  Act,  nor  are  the  objects  for  which  it  was 
passed  the  same.  The  object  of  this  Act  is  clearly  to  make 
these  bonds  in  a  way  negotiable:  not  generally  negotiable, 
but  to  the  extent  that  all  the  transferor's  right,  interest, 
and  benefit  in  the  instrument  should  be  transferred  to  his 
transferee  as  soon  as  the  required  form  shall  have  been 
gone  through.  I  therefore  must  say,  that  I  entertain  no 
doubt  whatever  that  the  action  ought  to  have  been  brought 
in  the  name  of  the  transferee  of  the  bond,  and  not  in  that 
of  the  original  obligee.  With  respect  to  the  objections 
raised  by  the  special  demurrer,  I  do  not  think  that  any  of 

VOL.  V.  U  BXCH. 
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1800.       them  are  tenaUe.    The  defendantSj  therefore,  are  wtitlecl 
Vumn      to  judgment 

Xifr  AirouAt 

BAILWA19O0.  RoLPB,  R — I  am  of  the  same  opinion.  The  onlT'nb- 
stantial  question  is,  whether  the  assignor  or  the  assignee 
of  the  bond  is  the  proper  partyto  sue  upon  it;  and  I  think 
that  it  is  abundantly  clear,  from  the  different  sections  of 
the  Act,  that  the  assignee  is  that  party.  If  it  were  not  so, 
the  power  given  by  the  Act  would  become  almost  nnga-' 
tory.  Where  is  the  use  of  all  the  machinery  relating  to 
the  transfer  of  these  bonds,  if  the  transferees  are  not  to  be 
the  legal  bondholders  for  all  intents  and  purposes!  By 
reference  to  the  46th  clause  of  the  Companies  dauses  Act, 
it  i^peart  that  the  book  of  the  transfer  of  these  bonds  is  to 
be  open  to  the  members  and  to  the  creditors.  Who  are 
thes^parties?  Clearly  not  they  who,  twenty  years  before^ 
had  been  bondholders,  but  those  parties  whose  names  would 
at  that  time  appear  upon  the  booka  The  parties  who  are 
registered  are  the  bond  creditors,  and  are  entitled  to  sue 
like  other  creditors. 

Platt,  R — ^It  seems  to  me  that  the  46th  sectioa  giyes 
the  power  to  a  bondholder  to  transfer  all  his  legal  title  in 
the  bond  to  the  transferee^  It  was  no  doubt  considered 
that  a  very  great  advantage  would  be  conferred  upon  both 
the  borrowers  and  lenders  of  money  in  these  transactiontf 
by  giving  a  quasi  negotiability  of  character  to  these  instru- 
ments. Thus,  a  party  who  has  lent  money  may  dispose  of 
his  interest  in  his  bond  as  he  might  of  any  prcpesrty  he 
possessoB  in  the  funds. 

Judgment  for  the  defendantsi 
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Di 


Ths  East  Lakcassirs  Bailitit  Coicpaht  t^.  CaoxfoK.         i%  i. 


^£BT  for  calk— The  first  count  of  the  declaration  A  dMimtirui 
stated,  that  the  defendant,  at  the  time  of  the  making  of  the  that  the  defend- 
calls  hereinafter  mentioned^  was  and  still  is  the  holder  of  ^^enuSdMof 
divers,  to  wit,  thirty-nine  shares  in  the  said  Company,  Jhecaii»there- 
called  by  a  certain  name,  to  wit,  quarter  snares;  and  be-  ed,  imu  omd 
fore  the  commencement  of  this  suit,  to  wit,  on  &;a,  ivas  and  Voider  of^diToi 
stUl  is  indebted  to  the  said  Company  in  a  large  sum,  to  J|^  JJJ^^ 
wit,  the  sum  of  \95ly  parcel  of  the  sum  above  demanded.  Company  called 
in  respect  of  two  calls  upon  each  of  the  said  shares,  thereto-  the  'commeiioe- 
fore  duhf  made  by  the  said  Company,  each  of  the  said  calls  JJ^*<^  iS?* 
being  of  the  sum  of  21.  10&  upon  each  of  the  said  shares;  *f  »»J«'»ted  to 

**  ^        ^  'the  Company  m 

whereby  and  by  reason  of  the  said  sum  of  1952^,  parcel  a  huge  mm,  to 
&c.,  being  and  remaining  wholly  unpaid  to  the  said  Com-  ^toft^'^ 
pany,  an  action  hath  accrued  to  the  said  Company,  by  vir-  ^Sd  •^■f^ 
tue  of  a  certain  Act  of  Parliament  made  and  passed  in  ^^emofore  dtir 

Iv madeby  the 

a  session  of  Parliament  holden  in  the  7th  &  8th  years  wid  Cvavpamy, 

of  the  reign  of  her  Majesty  Qpeen  Victoria^  intituled  call*  being  &c; 

"An  Act  for  making  a  Railway  from  the  Manchester  and  ^«»bya^^y 

Bolton  Railway,  in  the  parish  of  Eccles,  to  the  parish  of  Mi<i  nm  of  ftc 

Whalley,  all  in  the  County  Palatine  of  Lancaster,  to  be  unpaid  to  the 

called  'The  Manchester,  Bury,  and  Rossendale  Railway/  1^^,^^' 

and  also  by  virtue  of  an  Act  of  Parliament  made  and  ^^^  ^  ***• 

.  /•  -Tfc     -1 .  1 1        .  ■•*"  Company 

passed  in  a  session  of  Parliament  holden  in  the  10th  and  by  virtue  of  the 
11th  years  of  the  reign  of  her  Majesty  Queen  Victoria,  ^^ment,  vii. 
intituled  "An  Act  to  enable  the  East  Lancashire  Rail-  ^Comp«>i«' 

Acts,  (meor- 

way  Company  to  alter  the  line  and  levels  of  their  rail-  po»tuag  the 

,  Companies 

way  afid  to  make  a  branch  railway  therefrom,  and  for  cuuueaConM- 
other  purposes  relating  thereto,''  to  demand  from  the  de-  ^  9  y^  Jie) : 
fendant  the  said  sum  of  195L  parcel  of  the  sum  above  r'ff^*^^'^ 

'  ^  ^  dal  demurrer, 

demanded.    There  was  a  second  count  of  a  similar  form,  ^  the  dedar- 

for  other  calls.  and  that  it  tnfl- 

dently  complied 
with  the  fom 
given  by  the  8  A;  9  Viet  e.  16,  •.  2(t. . 

U2 
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1850.  Special  demurrer  to  the  first  count,  aUeging  for  cause,  that 

East  Lakoa-    it  did  not  properly  follow  the  form  of  declaration  given  by 
w™S)mpSt  ^^^  statute,  or  else  the  count  should  have  set  forth  the  spe- 
^    «•  cial  matter  and  facts,  shewinc^  how  the  defendant  was  in- 

debted;;  and  that  it  improperly  introduced  other  and  dmer- 
ent  matters  and  words  than  those  prescribed  by  the  sta- 
tute; and  that  it  improperly  alleged  that  the  calls  were 
"heretofore  duly  made  by  the  Company;"  and  that,  in- 
stead of  simply  alleging  that  the  calls  were  so  duly  made, 
it  should  have  stated  facts  shewing  how  they  were  made, 
and  the  days  or  times  when  they  were  made.  There  was 
a  similar  demurrer  to  the  second  count — Joinder  in  de- 
murrer. 

H.  HiU,  in  support  of  the  demurrer. — ^The  declaration 
is  bad.  The  stat.  8  &  9  Vict  c.  1 6,  s.  26,  gives  a  form  of  de- 
claration, which  the  plaintiff  has  improperly  departed  from. 
There  are  three  serious  objections  to  this  declaration.  In 
the  first  place,  the  allegation  that  the  defendant  "  was  and 
still  is  the  holder"  is  incorrect,  for,  by  the  26th  section  of 
the  8  &  9  Vict.  c.  16,  it  is  enacted,  that  "it  shall  be  suffi- 
cient for  the  Company  to  declare  that  the  defendant  is  ihe 
holder  of  one  share  or  more  in  the  Company."  In  The 
Bdfast  and  County  Down  Railway  Company  v.  Strange  (a) , 
Parke,  B.,  says, — "  That  section  " — speaking  of  the  27th — 
"  shews  what  the  legislature  meant  by  the  word  *  is'  in  the 
26th  section.  The  declaration  ought  simply  to  have  stated 
that  the  defendant  is  a  shareholder  and  indebted  to  the 
Company  for  calls;  the  allegation  that  he  was  a  share- 
holder at  the  time  of  the  commencement  of  the  suit,  raises 
a  doubt  whether  the  plea  of  'never  indebted'  would  an- 
swer the  whole  declaration.  The  legislature  says  that, 
under  the  allegation  that  the  defendant  is  the  holder  of 
shares,  it  shall  be  sufficient  to  prove  him  a  holder  at  the 

(a)  1  Exch.  739. 
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time  the  call  was  made/'    That  case  may  be  cited  to  shew  i860, 

that  inconvenience  may  follow  by  a  departure  from  the  East  Lamoa- 

ordinary  statutory  form.    The  next  objection  is,  that  the  ^fy^oKFAirY 

declaration  states  that  ''the  calls  were  heretofore  duly  _  «• 

Cboxxov. 

made/'  without  stating  how  and  when  they  were  made. 
The  last  objection  is,  that  the  declaration  varies  from  the 
statutory  form  by  the  insertion  of  the  allegation  "  by  vir- 
tue of  the  general  and  the  special  Acts.''  In  Moore  v.  The 
Metropolian  Sewage  Ma/nure  Company  (a),  the  declaration 
omitted  the  words  ''  whereby  an  action  hath  accrued  by 
virtue  of  this  and  the  special  Act;"  and  Parke,  B.,  said — 
''  Independently  of  the  statute,  it  would  be  necessary  to 
state  all  the  facts  specially;  but  the  statute  having  given  a 
general  form,  the  defendants  ought  to  bring  themselves 
within  its  terms."  And  in  that  case  an  amendment  was 
made  by  the  insertion  of  the  words  ''whereby  an  action  hath 
accrued  by  virtue  of  this  and  the  special  Act"  [Rolfe,  B. — 
These  identical  questions,  I  believe,  came  before  the  Court 
in  Tfie  Midland  Oreat  Western  Railway  Com/pwny  oflr^ 
land  v.  Evans  (b).]i  In  that  case  the  objections  were  not^ 
perhaps,  specifically  raised  by  the  special  demurrer. 

Cfray,  contrk. — ^The  declaration  is  good.  The  only  ob- 
jection which  can  be  raised  to  it  is  on  the  groimd  that  it 
contains  certain  superfluous  words,  which  might 'be  re- 
jected as  surplusage.  The  stat  8  &  9  Vict  c.  16,  does  not 
impose  a  form  of  declaration.  The  26th  section  merely 
states  that  it  shall  be  sufficient  so  to  declare.  The  present 
declaration,  moreover,  is  under  other  Acts  of  Parliament, 
and  it  may  be  that  the  general  Act  has  no  application  to 
the  case.  [PoUock,  C.  B. — The  difficulty  I  have  is,  with 
regard  to  the  words  "was  and  still  is."]  The  word  "  still " 
may  be  rejected  as  surplusage.  The  rules  with  respect  to 
the  surplusage  may  be  found  in  Bristow  v.  Wright  {c\  Co. 

(a)  3  Szch.  333.  (b)  4  Ezch.  649.  (c)  Dougl.  665. 
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1850.  litt.  308.  b.,  and  1  Chitty  on  Pleading,  252,  7th  edit 

J-'     ^    '  [Moyey  R— The  sentence  might  bear  a  different  meaning  if 

BBiRK  lUiir  that  word  were  rejected;  for,in  that  ca8e,theverb  **i^'  might 

V.  have  the  statutory  meaning,  whereas  it  would  otherwise 


dtoxTOir. 


hare  its  natural  meaning.  PoBocky  C.  R — In  the  case  of 
The  Midland  Oreat  Western  Railway  Company  oflrdand 
V.  Evans,  <^e  dedaration  contained  a  statement,  that,  *'  be- 
tcfte  the  commencement  of  the  suit,  and  £rom  hence  hith* 
erto,  the  defendant  hath  been  and  still  is  the  holder  of 
divers,  to  wit>  forty  shares,"'  and  my  Brother  Alderson,  in 
delivering  the  judgment  of  the  Court,  says,  ^^  It  would  have 
been  sufficient  to  have  stated  only  Uiat  the  defendant  is  the 
holder  of  forty  shat^s.  The  declaration  states  something 
besides,  the  utmost  effect  of  which  is,  that  the  declaration 
is  open  to  the  objection  of  surplusage;  and  that  cannot  be 
taken  advantage  of,  even  on  special  demurrer/'  It  also 
appears  that  another  of  the  objections  here  raised  was 
taken  and  overruled  in  that  case,  namely,  that  the  declar- 
ation was  correct  in  form,  by  referring  to  the  special  Acts 
of  Parliament  under  which  the  calls  were  made.] 

Hugh  HiU  was  heard  in  reply. 

Pollock,  C  R^ — I  am  of  opinion  that  the  present  case  ia 
not  difltingnishable  from  that  of  ITte  Midland  Qreat  Wes^ 
tern  BaiUoay  Company  of  Ireland  v.  Ewvne,  upon  reference 
to  which  it  i^ears  that  the  same  objection  was  taken  as 
the  defendant  has  here  raised,  namely,  that  the  form  given 
by  the  Act  of  Parliament  had  not  been  followed.  I  was 
no  party  to  the  judgment  in  that  case,  but  it  appears  to 
have  been  decided  after  time  taken  for  consideration.  The 
ground  of  that  decision  is,  that  the  requirements  of  the  Act 
may  be  complied  with,  although  the  declaration  does  not 
strictly  adhere  to  the  form  suggested.  In  that  case,  as  in 
the  present,  the  declaration  contained  certain  other  mat- 
ten  in  addition  to  those  given  by  the  statute;  and  the 
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Court  hAd^  that  tho  utmost  effect  that  could  be  ^ven  to        isflo.^ 
the  objection  raiMd  to  such  matters  was,  that  thej  amoaiitr  '  Saat  Laioa- 
^  to  surplusagey  and  could  not  be  taken  advantage  of  by  iJ^gokp^ 
special  demurrer.  It  appears  to  me,  that  if  the  declaration      nfJLtm. 
contains  all  that  the  statute  requires,  and  in  addition  to 
that^  some  other  matters  which  maybe  struck  out  without 
affecting  the  sense  of  the  pleading,  the  declaration  is  not 
open  to  special  demurrer.    The  present  case  falls  within 
the  spirit  of  die  decision  referred  to,  and  is  governed  by  it. 
I  therefore  am  of  opinion  that  the  plaintiffs  are  entitled 
to  judgment 

BoLFBj  B. — ^I  am  of  the  same  opinion, — ^that  our  judg- 
ment ought  to  be  in  favour  of  the  plaintiffs,  on  the  ground 
that  the  present  case  is  governed  by  that  referred  to  by 
my  Lord,  and  which  has  been  so  recently  decided.  I  was 
at  first  inclined  to  think  that  there  was  a  distinction  be- 
tween them.  In  substance,  however,  the  objection  is  the 
same  in  both, — that  the  statutory  form  has  not  been  fol- 
lowed. Now  it  appeared  to  me  at  first,  that  Mr.  HiiTs  ar- 
gument had  some  plausibility, — that  the  averment  *'  was 
and  still  is"'  must  be  taken  as  requiring  a  different  meaning 
to  be  attached  to  the  word  '^  jb/'  than  that  which  has  been 
given  to  it  by  the  statute.  But,  in  the  preceding  case,  the 
allegation  was,  that  '^  before  the  commencement  of  the  ac- 
tion, and  from  thence  hitherto,  the  defendant  hath  been 
and  still  is,''  which  was  open  to  the  same  objectioui  and 
the  same  argument  would  apply.  But  the  Court  there 
held,  that  the  additional  words  were  merely  surplusage; 
and  then  the  allegation  meant  that  the  defendant  was  the 
holder  at  the  time  the  calls  were  made.  Applying  the 
principle  of  that  case  to  the  present,  the  plaintifis  are 
entitled  to  judgment 

Platt,  B. — ^It  appears  to  me  that  this  case  in  principle 
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1850.  is  not  in  the  least  degree  distinguishable  from  that  upon 

EastLisoa-  which  my  learned  Brothers  have  founded  their  judg- 

wAj^QouTJMr  ^^^^9  ^^^  I  ftel  much  satisfaction  in  relying  upon  that 

^*  decision 
^"^^~"'  '  Judgment  for  the  plaintiffs. 


jfc^S.  Rennie  and  Another  v.  Clarke. 

In  an  action  AjSSUMPSIT  for  work  and  labour.— Plea  (inter  alia), 
by  the^aintifli  non  assumpsit;  upon  which  issue  was  joined. 
as  engineen  for  At  the  trial  of  the  cause,  before  PoUock,  C.  B.,  at  the  Lon- 
pany,  oTwhidi '  ^^^  Sittings  after  last  term,  it  appeared  that  the  action  was 
w^imottSa  ^^^^*  ^y  ^^^  plaintiffs,  as  joint  engineers,  for  work  done 
of  the  proTOon-  by  them,  against  the  defendant,  a  member  of  the  provisional 
the  piaintifli      Committee  of  the  Direct  East  and  West  Jimction  Railway 

_  ■  m 

S^oe'otf^  Company.    In  order  to  prove  the  joint  employment  of  the 

"*^J|^^  ^  plaintiffs  by  the  defendant,  the  plaintiffs  put  in  evidence 

made  at  moet-  all  the  resolutions  of  the  provisional  committee  at  meet- 

SS^l^^^dant  uigs  when  the  defendant  was  present,  and  in  which  he 

^  d^dant  *^^  P*"^*  '^^^  ^^®  ^®*  ^P  ^^  *^^  defendant  was,  that 
oflSsped  in  en-     the  plaintiffs,  or  one  of  them,  were  to  hold  him  harmless, 

denoe  a  lesoln" 

tiontotheeflbct  and  that  he  was  to  be  firee  from  all  personal  liability.    In 

■houid^m^  order  to  establish  this  defence,  the  defendant  offered  in 

Se^MnbOT^*  evidence  a  resolution  to  the  effect  that  the  engineers 

the  proTiaumai  were  to  be  employed,  and  that  they  were  to  give  the  usual 

committee  were    _  ,,  ,, 

nottoincmranj  bond  of  indemnity  to  the  members  of  the  provisional 
^Ety;  hSrt'  oommittee,  and  that  such  bond  should  be  immediately 
S^  h^^  ready  for  execution,  so  as  to  free  them  fit)m  all  responsi- 
weren<^re-  bility.  Neither  the  plaintiffs  nor  the  defendant  were  pre- 
that  the  leeoia-  Sent  at  the  meeting  at  which  this  resolution  was  passed, 
2S[e  hTe^T^^"  ^^^  ^^  *^^  plaintiffs  notice  of  it.  The  plaintiffs  there- 
^^^  upon  objected  to  the  admission  of  this  evidence,  but  the 

Lord  Chief  Baron  overruled  the  objection,  and  admitted 

it    The  defendant  obtained  a  verdict. 
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In  the  present  tenn  (April  22),  18M). 

BovQl  moved  for  a  new  trial,  on  the  ground  (inter  alia) 
that  this  evidence  was  improperly  admitted,  and  con- 
tended that,  as  the  acts  of  the  members  of  a  provisional 
committee  are  not  binding  upon  other  members,  unless  it 
be  shewn  that  they  have  assented  to  them,  the  evidence 
ought  not  to  have  been  received.  The  Court  intimated 
that  they  were  of  opinion  that  the  evidence  was  admissi- 
ble, but  took  time  to  consider  whether,  upon  the  whole 
case,  the  plaintifis  were  entitled  to  a  rule. 

Cur.  adv.  vult 

Paskb,  R,  now  said: — ^There  is  no  doubt  that  the  Lord 
Chief  Baron  was  perfectly  right  in  receiving  in  evidence 
the  resolution,  to  the  admissibility  of  which  the  plaintiffs 
objected.  It  would  not  appear  until  the  conclusion  of 
the  cause,  whether  the  case  was  to  rest  upon  the  actual 
authority  given  by  the  defendant  to  the  other  members  of 
the  provisional  committee,  or  to  persons  acting  by  their 
authority,  or  whether  the  defendant  himself  had  personally 
employed  the  plaintifSs.  That  being  so,  the  defendant 
had  a  perfect  right  to  shew,  that  by  the  terms  under  which 
he  and  the  other  members  of  the  provisional  committee 
had  entered  into  the  undertaking,  they  were  not  to  incur 
any  personal  responsibility,  and  that  each  member  was 
not  to  have  the  power  of  binding  the  rest  There  can  be 
no  question,  therefore,  that  this  evidence  was  receivable. 
His  Lordship,  after  proceeding  to  dispose  of  the  other 
objections,  said, — ^We  all  agree  that  there  ought  to  be  no 
rule. 

Rule  refused. 
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April  15.  Habdt,  Assignee  of  Anthony  Bacon,  an  Insolvent^ 

V.  TiNaEY. 

The  6lit  ue-  -L  HIS  WHS  a  rule  calling  on  the  plaintiff  to  shew  cause 
vlct^l^io^  ^  ^^y  ^^  taxation  of  costs  in  this  case  should  not  be  reriew- 
does  not  apply    ^j.    An  action  of  troTcr  for  the  conversion  of  certain  fumi- 

to  biliB  of  tale 

which  oonTey  toie  and  Other  goods  had  be^n  brought  by  the  plaintiff,  as 
absoh^^but  assignee  of  the  estate,  &c  of  A.  Bacon,  an  insolrent;  the 
OT^UU^^  fbst  count  of  the  declaration  being  founded  on  the  po&- 
mde.  session  of  the  insolvent,  and  the  second  on  that  of  his 

troTer  for  p)ds  assignee.  The  defendant  pleaded,  first,  not  guilty;  and 
oJ^la^^%  secondly,  not  possessed;  upon  which  pleas  issues  were 

the  plamti£^  in    joined, 
order  to  eitab- 

lish  the  intoi-  At  the  trial,  before  PoUodc,  C.  B.,  at  the  Middlesex  Bit- 
the  g^  in  tiugs  after  Trinity  Term  last,  in  order  to  shew  that  at  a 
^^^^^  certain  time  the  insolvent  was  possessed  of  the  goods  in 
gaye  in  evidence  qaestioA,  the  plaintiff  gavc  in  evidence  a  bill  of  sale  of  the 
which  the  in-  Aimiture  and  goods,  dated  the  24th  of  July,  18i7)  and 
?d^ti(«  df^  made  betwerai  the  insolvent  of  the  one  part»  and  the  de- 
M^ilvd^  fendaats,  J.  Smith,  and  R  Hough,  of  the  other  part  This 
the  good!  to  the  bill  of  Sale,  after  reciting  a  contract  by  the  insolvent  with 
other  peiaoni,  the  defendant  and  the  other  parties,  for  the  absolute  sale 
^n^pro^Md  ^^  them  of  the  furniture  in  question,  witnessed  thaty  in  con- 
eyidoifie  to  im-  flideratkm  of  4992.,  the  insolvent  bargained  and  sold  the 

peach  the  Ta-  r  i* 

lidity  of  the  fimtiture  to  the  defendant  and  the  others,  to  have,  hold, 
shewing thatit  And  take  the  furniture  to  them  for  their  absolute  use  and 
^th^^^d*  l>ett«fit.  The  def(Midant  had  disposed  of  the  goods  by  sale  to 
^  ^^ff  b«^*^  third  parties  subsequently  to  the  insolvent's  imprisonment 
obtamed  a  rer-  The  plaintiff  then  adduced  evidence  to  shew  that  the  bill 
tW  he  was'en-  ^^  ^^  ^^  ^  merely  fraudulent  and  colourable  transaction, 
****toinc™!d  ™*^®  without  any  intention  of  passing  the  property  to  the 
in  the  produc-  defendant  It  was  admitted,  on  the  part  of  the  defendant, 
eTidenoe.  that  he  could  not  rely  upon  the  bill  of  sale,  and  the  de- 

fendant's title  was  rested  upon  the  fact  of  his  having  pur- 
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ehated  the  goods  after  they  h%A  been  seked  for  rent  due 
firom  the  insolTent  and  condemned.  The  fdaintiff  thai 
pvoved  that  a  portion  of  die  goods  whidi  had  been  oon- 
Terted  had  not  been  seked  for  rent,  and  the  jury  found 
a  Tsrdict  for  the  pkintif^  with  17 6L  damages,  but  which 
were  afterwards  by  consent  redueed  to  20L  The  Master 
having  allowed  to  the  plaintiif  the  costs  of  piociuing  the 
production  of  tiie  bill  of  sale,  and  of  impeaching  its  Ta* 
Udity,  the  above  rule  was  obtained  tot  reTiewiii^  the 
taxation. 


Martm  diewed  causa — The  question  as  to  the  projaJety 
of  the  Master's  taxation  arises  tqpon  the  second  count  of 
the  declaiation.  K  the  bill  of  sale  had  been  valid,  it 
would  have  afforded  a  good  defence  to  that  count,  and 
the  plaintiff,  therefore,  was  justified  in  the  pioduction  of 
endeoee  for  the  purpose  of  defeating  that  instrument 
No  statute  can  be  cited  by  which  that  instrument  is  ren- 
dered muivailaUe  tmder  the  circumstances  of  the  present 
case.  [Sir  P.  Sftesigwr,  who  appeared  in  support  of  the  rule, 
skated  tiiat  he  relied  upon  the  €lst  section  of  the  1  &  2  Vict 
c  110(a).   Parke^  R-«>The  question  here  is,  whether  this 


(a)  That  sectioii  enacts,  *  That 
is  all  eases  ivbtre  any  prls<mer, 
whose  flstote  shall  hs^s  been 
Tested  in  the  said  proyisional 
assignee  under  this  Act,  shall 
hare  executed  any  warrant  of 
attorney  to  confess  judgment,  or 
shall  haye  giyen  any  cognoyit 
actionem,  or  bill  of  sale,  whether 
for  a  yaluable  consideration  or 
otherwise,  no  person  shall,  alber 
the  commeneemant  of  the  impri- 
sonment of  such  prisons,  ayail 
himself  or  herself  of  any  execu- 
tion issued  or  to  be  issued  upon 
any  judgment  obtained  or  to  be 


obtained  upon  such  warrant  of 
attorney,  or  eognoTlt  aotftouen^ 
w  of  sucb  bill  of  sale,  ^ihar  by 
seizure  and  sale  of  the  property 
of  such  prisoner,  or  any  part 
tiiereof,  or  by  sale  of  such  pro- 
perty theretofore  fciaed  or  any 
part  thereof,  but  that  any  per- 
son or  persons  to  whom  any  sum 
or  sums  of  money  shall  be  due  in 
respect  of  any  such  warrant  of 
attorney,  or  cognoyit  actionem, 
or  of  such  bill  of  sale,  shall  and 
may  be  a  creditor  or  creditors  for 
the  same  under  this  Act." 
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I860.  instrument  is  an  absolute  bill  of  sale,  or  merely  a  power  to 
sell  In  Hunt  v.  Rdbi/na  (a\  to  a  declaration  in  trover  bj 
the  assignees  of  an  insolvent,  the  defendant  pleaded,  that 
before  the  insolvent's  imprisonment  he  discounted  for  the 
insolvent  a  bill  of  exchange  payable  one  month  after  date, 
and  that,  to  secure  payment  of  the  bill,  the  insolvent  exe- 
cuted a  bill  of  sale  of  the  goods  in  question  to  the  defend- 
ant, by  which  the  insolvent  covenanted,  that,  in  case  of 
his  default  in  paying  the  bill  of  exchange,  the  defendant 
should  have  the  goods  as  his  absolute  property.  The  plea 
then  stated  that  the  bill  of  exchange  was  not  paid  when 
it  became  due,  and  that  thereupon,  and  before  the  insol- 
vent's imprisonment,  the  defendant  took  possession  of  the 
goods  and  converted  them;  and  it  was  held,  that  the  plea 
was  good,  and  that  the  Gist  section  had  no  application  to 
the  case.  Lord  Denman,  C.  J.,  there  says,  "  The  object  of 
the  section  was  to  prevent  a  person,  to  whom  a  warrant 
of  attorney,  or  cognovit,  or  bill  of  sale  had  been  given, 
firom  availing  himself  of  it  after  the  commencement  of  the 
insolvent's  imprisonment;  but  the  provision  that  no  per- 
son shall,  aftier  the  commencement  of  the  insolvent's  im- 
prisonment, avail  himself  of  a  bill  of  sale  '  by  sale  of  such 
property  theretofore  seized,'  cannot  apply  to  a  person  who 
has  become  absolute  owner  of  the  property  before  the  im- 
prisonment" K  there  be  a  doubt  whether  the  instrument 
falls  within  the  61st  section,  the  plaintiff  was  fully  justi- 
fied in  going  to  the  expense  of  procuring  evidence  for  the 
purpose  of  defeating  the  bill  of  sale. — He  was  then  stopped 
by  the  Court 

Sir  F.  Thesiger,  in  support  of  the  rule. — It  is  urged,  that 
the  term  "  bill  of  sale,"  mentioned  in  the  61st  section, 
means  a  power  of  sale,  and  is  not  to  be  understood  in  its 
ordinary  acceptation.   But  it  is  submitted,  that  the  section 

(a)  2Q.&D.  646. 
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in  question  does  apply  to  the  present  bill  of  sale,  and  con«  i860, 
sequentlythat  the  plaintiff,  although  fortified  by  a  counseFs 
opinion  as  to  the  necessity  of  the  evidence,  is  not  entitled 
to  these  costs  from  the  defendant.  [Parke,  B. — ^According 
to  the  case  in  the  Queen's  Bench,  the  61st  section  does 
not  apply  to  an  instrument  which  conveys  the  property  ab- 
solutely.] The  question  is  not  whether  the  plaintiff  acted 
pruienUyy  but  whether  he  acted  properly  in  obtaining  this 
evidence  [Parke,  R — ^The  decision  in  the  Queen's  Bench 
appears  to  me  to  be  perfectly  correct  There,  as  in  the 
present  case,  the  instrument  was  an  absolute  bill  of  sale, 
and  not  a  mere  executory  instrument]  It  was  clearly  the 
intention  of  the  legislature  that  the  section  should  apply 
to  a  case  like  the  present,  its  object  being  to  prevent  a 
party  firom  fraudulently  obtaining  credit  by  remaining 
in  possession  of  the  goods  which  do  not  belong  to  him. 
[Pollock,  C.  B. — ^The  bill  of  sale  mentioned  in  the  61st 
section  means  sudi  a  bill  as  requires  something  to  be  done 
in  order  to  the  due  completion  of  the  title.  Rolfe,  B. — 
No  part  of  that  section  prevents  a  party  to  whom  goods 
are  absolutely  transferred,  firom  keeping  instead  of  selling 
them.  Here  nothing  is  due;  and  the  section  only  applies 
to  cases  where  something  is  due.] 

Pollock,  C.  R — ^I  think  that  this  rule  ought  to  be  dis- 
charged with  costs.  It  is  not  necessary  to  give  any  opinion 
upon  the  construction  of  this  particular  Act  of  Parliament^ 
as  it  is  quite  sufficient  to  say  that  there  is  a  case  which  the 
Court  of  Queen's  Bench  have  decided  upon  demurrer,  and 
that  their  decision  is  quite  sufficient  to  preclude  us  from 
arriving  at  an  opposite  conclusion.  As  the  question  here 
arises  upon  motion,  no  opportunity  is  afforded  to  the 
parties  of  disputing  our  decision.  But  at  all  events  we 
should  feel  ourselves  bound  by  the  decision  of  a  Court  of 
co-ordinate  jurisdiction,  until  such  decision  be  corrected  by 
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186a  a  Court  of  error.  I  may  add,  that  I  do  noi  irkh  mt  in- 
tend  to  throw  any  doubt  whatever  upon  that  decirion  oi 
the  Court  of  Queen's  Bench. 

Pabxb,  R— I  am  of  the  same  qsinion.  It  was  reason- 
able and  right  for  the  plaintiff  to  be  prepared  with  evi- 
dence to  shew  that  the  bill  of  sale  was  fraudulent  and 
void  as  against  himself  as  assignee.  The  Court  oi  Queen's 
Bench  in  hdi  hsre  decided  this  question,  and  I  do  net 
entertain  any  doubt  as  to  the  propriety  of  that  decision. 
They  were  clearly  correct  in  saying  that  the  61st  section 
applies  to  siaoh  bills  of  sale  only  as  are  given  by  way  of 
security. 

BoiJSyB.— I  am  of  the  same  opimcfik  I  agree  in  think- 
ing that  the  decision  of  the  Court  of  Queen's  Bendh  was 
clearly  right  in  that  case.  The  marim  of  nescitur  a  soeiis 
applies  to  the  language  of  iiie  61st  section,  which  speaks 
of  any  warrant  of  attorney,  cognorit  actionem,  and  bill  of 
sale:  and  enacts,  that  a  party  is  not  to  avail  himscdf  of 
this  instrament  in  the  ehaiacter  of  a  creditor. 

Bule  disdiacged,  with  costs. 


s 
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1850. 

Dob  d.  Elizabeth  Williams  v.  HoimL.  jtj^  15. 

IR  J^.  Thesiger  had  obtained  a  rule  calling  upon  the  An  action  h«v- 
lessor  of  the  plaintiff,  Elizabeth  Williams,  to  sheir  eanse  ^o/m^^ 
why  an  attachment  should  not  issne  against  her  for  con-  f"°^'  ^^^^  ^ 

^  ^  femd  to  an  ar- 

tempt  in  not  executing  a  certain  indenture,  purmiani  bitntorwho 
to  the  directions  contained  in  an  award.     It  appeared  matters  in  lUf- 
by  the  affidavits,  that  an  action  of  ejectment  had  by  an  JSTpStii^^^ 
order  of  Nisi  Prius  been  referred  to  an  arbitrator^  who  •»  «"*«  «»*  di- 
^  thereby  empowered  to  seUle  aU  matten.  in  differ.  ^^ 
ence  between  the  parties;  and  to  make  what  riiould  be  mfoty^^ 
a  proper  difltribution  of  certain  propertjr,  in  aceordanee  ^^^^^ 
with  the  statement  made  by  the  lessor  of  the  plaintiff,  ^7  made  bu 
immediately  after  the  funeral  of  the  testator  John  Howell,  awaided  (inter 
deceased;  and  how  such  distribution  should  be  enforced;  pUu]i^''^ton 
and  to  order  and  determine  what  he  should  think  fit  to  2»^^TJ^*  .^ 

28rd  of  March 

be  done  by  the  parties  respecting  the  matter  in  dispute.  next»  duly  exe- 
The  arbitrator  by  his  award,  dated  the  Sftrd  of  Februaiy^  ^n  t?  bo  pn^ 
1848,  awarded,  "  that  the  said  E  Williams  do,  <m  or  be-  fJSfd^^?' 
fore  the  23rd  day  of  March  next,  duly  execute  an  inden*  ^  ^ordi  and 
ture,  to  be  prepared  by  and  at  the  expense  of  the  said  ing/  (setting  it 
Howell  Howell,  and  to  be  in  the  words  or  to  the  tenor  ^'^  of  o^ 
and  effect  following."    The  indenture  was  thm  set  out  in  ?*?**i^  °^ , 

^  tne  mstniment 

the  award.    No  demand  of  the  execution  of  the  indenture  was  made  upon 
was  madeon  or  before  the  23rd  of  March;  but  upon  three  ibn  or  on  the 
subsequent  occasions  an  engrossment  of  the  abovMnen-  ^UiTaw^^ 
tioned  indenture  was  tendered  to  the  lessor  of  the  plain*-  ^^^,  ^^„ 

^    *         the  plaintiff 

tiff  for  execution,  which  she  refused  to  execute.  waa  not  liable 

to  an  attadi- 
nient  for  netua" 

Martin  and  JJimotf  shewed  cause.—- TBie  lesser  ^  the  ^  ^^^^ 

the  deed  on  de- 
plaintiff  has  not  rendered  herself  liable  to  an  attachment  muid  made 

,-«  •,-•  .  after  the  2Srd 

by  her  refusal  to  execute  the  deed,  as  it  appears  that  1^  of  March. 
condition  precedent  to  such  obligation  has  net  been  ob- 
served  by  the  party  who  seeks  this  form  of  remedy  against 
her.  There  was  not  any  execution  by  Howell  Howell  of  the 
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^^60^  deed,  nor  any  tender  of  it  to  her  for  her  execution  before 
the  day  specified  in  the  award.  If  an  action  had  been 
brought  for  the  non-performance  by  her  of  this  award,  the 
declaration  would  have  been  bad  in  arrest  of  judgment^  if 
the  allegation  of  the  performance  of  this  condition  prece- 
dent had  been  omitted  in  it  And  it  is  perfectly  clear 
that  an  attachment  will  not  be  granted  where  an  action 
could  not  be  maintained  for  the  same  matter. 

Waison  and  Lydekker,  in  support  of  the  rule. — ^Time  is  not 
of  the  essence  of  this  contract.  The  party  would  be  bound 
to  execute  the  deed  at  any  time.  The  substajtice  of  the  con- 
tract is,  that  she  is  to  execute  the  deed.  This  is  analogous 
*to  the  ordinary  case  where  it  is  the  duty  of  the  arbitrator 
to  find  whether  a  sum  of  money  is  due,  and  by  whom  it 
is  to  be  paid;  and  in  such  case,  if  he  directs  tJie  money  to 
be  paid  on  a  particular  day,  and  it  is  not  paid  on  or  be- 
fore the  time,  an  attachment  will  be  granted,  although 
a  previous  demand  had  not  been  made:  In  re  Craike  (a). 
[Parke,  R — In  such  case  a  demand  is  not  necessary;  but 
here  there  has  been  no  disobedience  of  the  rule  of  Court, 
unless  she  was  bound  to  execute  the  deed  at  any  time.] 
The  duty  imposed  is  of  a  continuing  character.  [Parke,  R 
— ^There  is  good  reason  why  a  particular  time  should  be 
fixed  for  the  execution  of  the  instrument,  for  that  act 
might  be  of  much  importance  to  her  with  reference  to 
subsequent  arrangements.  JRo^e,  B. — ^It  does  not  appear 
from  the  afEldavits  that  the  deed  was  ready  at  the  time 
mentioned  in  the  award.] 

Pollock,  C.  B. — ^This  rule  must  be  discharged.  Whether 
the  defendant  has  any  remedy  or  not  against  the  lessor  of 
the  plaintifi^,  is  a  matter  which  it  is  not  necessary  now  to 
consider.    I  am  inclined  to  think  that  he  has  not;  but  it 

(a)  7  Dowl.  P.  C.  603, 
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is  clear  that  the  refusal  to  execute  the  deed  after  the  day  I8fi0. 
mentioned  in  the  award  has  not  rendered  this  party  liable 
to  an  attachment  for  disobedience  to  the  order.  The  view 
I  take  of  an  attachment  is  even  stronger  than  that  in 
which  it  was  placed  by  Mr.  Martin  in  his  argument;  for  I 
consider  that  it  by  no  means  follows  that,  where  the  non- 
performance of  an  award  would  support  an  action,  in  every 
such  case  an  attachment  would  be  granted.  By  the  terms  of 
this  award,  the  deed  was  to  be  executed  before  or  upon  a 
certain  day  therein  specified.  That  day  has  elapsed  with- 
out any  previous  application  having  been  made  to  the 
party  for  the  due  execution  of  it  There  is  therefore  no 
sufficient  ground  for  an  attachment. 

Paskb,  B. — I  am  of  the  same  opinion.  I  very  much 
doubt  whether  the  defendant  has  any  remedy  in  any  shape 
in  this  case;  for  I  cannot  say  that  time  is  clearly  not  of 
the  essence  of  this  contfact.  But  the  matter  ought  to  be 
free  from  doubt,  to  induce  us  to  grant  an  attachment 
I  am  inclined  to  be  of  opinion  that  the  party,  having  let 
slip  the  day  for  the  execution  of  the  deed,  has  lost  all  re- 
medy; but  it  is  not  necessary  to  decide  that  matter  now. 
The  propriety  of  our  decision  cannot  be  questioned  on  a 
motion  for  an  attachment,  as  it  might  be  in  an  action. 

BoLFE,  R — I  am  of  the  same  opinion.  The  case  sug- 
gested by  Mr.  Watson,  of  the  payment  of  money  under  an 
award,  fails  altogether  of  having  any  application  to  the 
present  case;  for  there  nothing  is  to  be  done  besides  the 
mere  payment  of  the  money.  But  here  the  party,  in  or- 
der to  obtain  an  attachment,  ought  to  shew  that  a  condi- 
tion precedent  has  been  performed.  That  has  not  been 
done  here,  and  therefore  this  application  must  fail 

Rule  discharged. 

VOL.  V.  X  EXOH. 
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Mays.  Wills  v.  Robinson. 

To  an  action  RoCHFORT  CLARKE  had  ixi  this  ease  obtained  a 
^^C^  ™le  -^  «Pon  the  ^-*^-t  to  show  oa«»  why  an 
daiatioii  con-     erdtf  of  Aldetion,  &,  should  noi  be  rescinded. 

tained  all^a- 

tionathata  The  action  was  brought  hj  the  plaintiff,  as  secretarj 

ton  met  to  ^^  ^^  Neptune  Marine  Insurance  Company,  against  the 

ibat^  ^o^er  defendant  for  calls;  and  the  declaration,  which   stated 

board  met  to  matters  necessaiy  to  support  the  due  making  of  a  call, 

notice  of  a  call  alleged  that  a  board  of  directors  met  to  make  a  call;  that 

anda\hkd ^*^'  another  board  of  directors  met  to  determine  how  notice 

meeting  met  to  ^f  ^  ^^  should  be  given :  and  that  another  board  met  to 

determine  when  °  ' 

the  call  •honid  determine  when  the  call  should  be  paid.     The  defendant 

fendant'having  had  obtained  leave  to  plead  seveval  pleas,  and  the  follow- 

tolSS  ^8  is  ^^  abstract  rf  the  fifth  plea:—"  That  the  persons 

alia)  "that  the  alleged  as  haying  made  the  call  did  not  constitute  a  board 

person!  allied  , 

as  havinff  made  of  director"    The  defendant  pleltded,  fifthly,  ^  that  the 

the  caU  did  not        -j  •      ,i_  -j    j     i        a.»  i.»         j  _a* 

constitute  a  ^aid  persons  m  the  said  declaration  mentioned  as  consti- 
tow "  ^{^^  tujbing  a  board  of  directors  of  the  said  Company  did  not 
"that  the  said    constitute  such  board,  modo  et  form&;  concluding  to  the 

persons  in  the 

said  declaration  coontry.  The  plaintiff  thereupon  signed  judgment,  on  the 
ora^titoting*a  g^ ^und  that  the  plea  varied  from  the  abstract  This  yiif* 
board  of  direc-    ment  WHS  aftcTwards  set  aside  by  the  above  order  of  Alder* 

tors  of  the  said  '^ 

Company  did     soUy  B.,  with  costs  to  be  paid  by  the  plaintiff. 

not  constitute 

do  et  formi;"^  T.  Joncs  shcwed  cause. — The  plaintiff  was  not  entitled 
^ed*Hid^  to  sign  judgment  The  plea  does  substantially  agree  with 
ment  thereon,  the  abstract.  The  proper  course  would  have  been  to  have 
was  set  aside  by  taken  out  a  summons^  calling  on  the  defendant  to  shew 
— -HcS  "^at*'"  <5^^se  why  the  plea  should  not  be  amended  in  accordance 
judgment  waa     ^ith  the  abstract     There  is  a  material  distinction  be- 

ngntly  signed, 

and  the  &urt  twcen  the  casc  where  the  plea  is  pleaded  without  leave 
aside,  bat  with-  s^nd  the  present.    HoUiday  v.  Bohn  (a)  is  an  authority 

out  the  costs 

of  snch  application,  allMviag  tba*  duftndsit  to  plead  de  noTo  on  terms. 

(a)  3  M.  <fe  Or.  115. 


V. 

BOBINSOK. 
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that  the  plaintiff  had  no  lifi^ht  to  sign  judgment.  Here  1860. 
the  mistake,  if  any,  cannot  be  attributed  to  any  mala  fides  wills 
on  the  part  of  the  defendant  If  the  plea  had  been  so 
drawn  for  the  purpose  of  delay,  it  might  be  a  different 
matter:  Hitta  ir.  Haymen  (a).  [Parke^  R— Thef  defend- 
ant has  in  fact  pleads  this  trarerse  without  leave,  for  he 
had  permission  to  deny  the  existence  of  otfie  boatd  only; 
but  the  plea  put£f  in  issue  tiie  existence  of  three  boards. — 
Martin^  who  appeared  to  support  the  rule,  cited  Oahardi 
r.  Harmer(b).'}  The  defendant  ought  not  to  be  put  to  the 
costs  of  supporting  the  order  of  the  learned  Judge :  Baily 
r.  Baker  (c). 

Martin  6nd  MochfoH  OUtrke,  who  appeared  to  support 
the  rule,  were  not  called  upon. 

Ptt  CuiBiiAM  (el).-^-The  rule  inll  be  absolute  to  set  the 
judgment  aside  Upon  payuKent  of  costs,  not  includitig  the* 
costs  of  this  motion,  the  defendant  being  at  liberty  to 
plead  issuably  within  a  week. 

Rtle  accordingly. 


(a)  2  Bxch.  d^.  (d)  FoOoek,  0.  B.,  Farhy  B., 

(0)  d  Bxdi.  ^sa».  and  Plati,  B. 
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1850. 

April  99.  Shield  v.  Wilkins. 

Under  the  A^SSUMPSIT  on  a  charter-party,  to  recover  6522. 17&  6d 
t^l^f  ^  for  dead  freight,  in  respect  of  the  defendant's  not  having 
pUiiiti#i  ihip  loaded  a  full  cargo,  according  to  the  charter-party.  The 
to  B.,  or  at  defendant  pleaded  several  jdeas,  and,  after  issue  joined, 
the  could  9(rfdp  ^7  ^^  order  oi  Aldersony  R,  the  following  case  was  stated 
fi^*Ae  di."**  for  the  opinion  of  this  Court:— 

fondant's  agent  The  charter-partj  provided  that  the  plaintiff's  ship 
timber.  The  shoidd  proceed  to  Biga  vi&  Bolderaa^  or  as  near  thereto  as 
iri^^SThar?  *^  could  sofdy  get,  and  there  load  from  the  agents  of  the 
hour  at  B.,  uid  afireightor  a  full  cargo  of  fir  timber.     At  the  time  of  sign- 

tneie  reoeiTed  a   ^ 

portion  of  the  ing  the  charter,  both  parties  knew  that  a  full  caigo  could 
hilgto inmtTf  ^ot  be  loaded  inside  the  bar  at  Bolderaa^  and  the  vessel 
S^tAwT"    proceed  therewith  to  sea.    The  vessel  arrived  at  Bolderaa, 

without  the  bar,  which  is  inside  a  bar,  it  being  a  bar  harbour.  The  de- 
but aa  near  aa  ,     , 

ahe  cooid  aafely  fendant's  agents  having  loaded  the  ship  inside  the  bar  to 

WM  requeited  ^^^  ^^  extent  to  which  she  was  capable  of  being  loaded 

2e*  ^  "ahoiild  consistently  with  her  being  able  to  get  out  of  the  harbour 

be  ddiTered,  over  the  bar,  the  vessel  left  the  harbour,  and  came  to  an- 

which  was  r^ 

Ibaed:— J?^  chor  as  near  to  Bolderaa  as  she  could  safely  get  outside 
had  Gtmipiied     ^^^  ^^>  ^^^  ^^^  purpose  of  taking  in  the  remainder  of  a  full 

wi^thechartef-  cargo.  The  defendant's  agents  refused  to  give  cargo  out- 
par^,  and  that      ^  "  «=»  o 

the  defendant  side  the  bar  at  the  charterer's  expense,  contending  that 
nch  lefttsal.       ^^^  charterer  was  not  liable  under  the  charter-party  to 

give  cargo  outside  the  bar.    The  ship  thereupon  sailed  and 
returned  to  Liverpool 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  above  circumstances,  the  plaintiff  was  entitled 
to  recover  for  dead  freight  in  respect  of  the  defendant's 
not  having  loaded  a  full  cargo,  according  to  the  terms  of 
the  charter-party. 

The  AUomey-Oeneraly  for  the  plaintiff. — It  is  difficult 
to  conceive  any  sound  argument  that  can  be  advanced  in 


w 


« 


*, 
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faTour  of  the  defendant's  case.  The  parties  knew  the  ^8d0. 
draught  of  the  vessel^  and  the  depth  of  water  within  the 
bar,  and  that  the  vessel  could  not  load  a  full  cargo  within 
the  bar;  and  for  that  reason,  no  doubt,  the  term  was  iu- 
serted,  that  the  vessel  should  be  taken  as  near  thereto  as 
she  could  safely  get,  so  as  to  enable  her  to  get  away  va: 
safety  with  a  full  cargo. 

Martin^  conti^ — ^The  defendant  contends  that  he  has 
complied  with  the  charter-party  by  offering  to  deliver  a 
full  and  complete  cargo  at  the  place  where  the  vessel  had* 
elected  to  go.  It  was  not  in  the  contemplation  of  the 
parties  that  the  vessel  was  to  be  loaded  at«  two  different 
places. 

Pollock,  C.  R — Upon  the  facts  of  the  present  case,  I 
am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  our 
judgment;  for,  according  to  the  terms  of  the  charter-party, 
the  vessel  need  not  have  crossed  the  bar  at  all,  as  she  was 
only  called  upon  to  go  as  near  to  Bolderaa  as  she  could 
safely  go,  and  she  went  inside  solely  for  the  defendant's 
accommodation  and  to  save  him  expense. 

BoLFE,  B. — ^It  is  perfectly  clear  what  the.  meaning  of 
this  contract  is, — ^that  the  vessel  cannot  be  said  to  get 
safely  to  that  place  from  which  she  cannot  safely  get  away 
with  a  full  cargo.  The  word  "  safely  "  means-  safely  as  a 
loaded  vessel  Suppose  the  place  to  have  been  such  that 
she  could  not  have  taken  in  with  safety  to  herself  a.  single 
deal,  that  would  not  have  been  a  place  whereto  she  could 
safely  get;  and,  consequently,  as  she  could  not  safely  get 
away  from  within  the  bar  with  a  full  cargo,  that  was  not 
such  a  place  within  the  terms  of  this  charter-party. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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1660. 

April  25.     Stevens  v,  Ja^i&  Steyeisb,  Executrix  of  Robert  Steyens, 

deceased. 


D: 


To  an  action  on  J^EBT  on  a  bond  for  1990Z.,  agamst  the  defendant,  exe- 

a  bond,  the  de-  ,         ^  rk   t  r^  i         ii«  -rn        /•  i  •  \ 

fondant  plead-  cutnx  of  Booert  St^yeos  tne  obligor.    Flea  (inter  aliaji 

made  thcT^nd/  ^^^^  ^^^  J*  Farquharson  did,  on  the  day  and  yefur  in  the 

""tiSom^t  ^^  writing  obligatory  mentioned,  to  wit,  on  &c.,  make 

as  hii  fiirety;  the  Said  writing  obligatory,  and  seal  the  same  uritb  his 

it  was  80  made.  Seal;  wd  that  the  said  It  Steveps  made  the  said  writing 

S^i^bie  to  obligatory  as  such  surety  for  the  said  J.  Farquharson  as 

meet  his  debts,  j^  the  co»ditioA  thereof  is  mentioned,  and  for  no  other 

entered  mto  a  i/.-i  i»/»i_»j 

deed  with  his  consideration;  and  that,  after  the  makmg  of  the  said 
whom  Se  plain-  writing  obligatory,  and  after  the  death  of  the  said  R. 
^^e^'^^  Stevens,  and  before  the  commencement  of  the  suit,  to  wit, 
assigned  all  his  on  &c.,  the  Said  writixig  obligatory  then  being  in  full 
trust,  for  £  force,  and  ^fter  thiQ  debt  i^  respect  thereof  b^iiig  due 
phiintiVand*  ^^  owiDg  by  the  said  J.  Farquharson  to  the  plaintiff,  an4 
his  other  credi-    ^he  said  J.  FarquhaTson  being  largely  indebted  and  being 

tors,  to  certam  ^^  ^  ^        ^    "^  ^  ^ 

trustees;  and  unable  to  pay  his  s^d  debts,  by  a  certain  deed  entered 
tiffdid\yTe  into  by  the  said  Jr  Farquharson  of  the  forst  part,  and  cer- 
ramt^^the  ^^^  other  persons  (giving  their  names)  of  the  second 
■"*  J-  ^M  that  and  third  parts,  the  plaintiff  being  one  of  the  latter,  the 

the  plaintiff  ,  .  . 

would  not  at  Said  J.  Farquhp^rson  did  assign  and  convey  aU  his  per- 

!^r  comment  Boual  estate,  property,  and  effects  to  the  said  H.  M.  and 

^oTotoUict^  J,  T.  of  the  second  part,  upon  certain  trusts  in  the  said 

proMeding  indenture  expressed,  for  the  benefit  of  the  plaintiff  and 

against  the  said 

J.  P.,  for  or  by  reason  of  pny  debt  then  due  and  omnf  by  him  to  the  plaintiff;  and  theteSqr  tha 
plaintiff  gave  time  to  the  sud  J.  F.  in  respect  of  the  said  debt  and  writing  obligatory,  in  respect 
iHiereof  the  defendant  was  sudi  surety.  The  plaintiff  replied  by  setting  out  the  md  in  hsse  verbft. 
The  deed  contained  (inter  alia)  a  proviso  that  nothing  therein  contained  should  prejudice  or  afieot 
any  claim,  demand,  or  remedy  which  the  several  parties  thereto,  and  creditors  of  the  said  J.  F.,  then 
had  or  should  have  by  virtue  of  any  mortgage,  lien,  charge,  or  other  inciimbcanee  against  any  peipon 
who  might  be  liable  for  the  payment  of  any  of  the  debts  of  the  said  J.  P.,  in  the  chvacter  of  a  surety 
or  otherwise;  and  it  witnessed,  that,  in  coosideralion  of  the  assignment  thereinbefore  made,  the  sere* 
ral  parties  thereto,  and  creditors  of  the  said  J.  P.,  covenanted  with  the  said  J.  P.,  that  they  would 
not  at  any  time  commence  or  prosecute  any  action,  suit,  or  other  proceeding  against  the  said  J.  P., 
for  any  debt  then  due  from  him  to  them ;  and  that,  in  case  of  any  such  action  or  suit  being  comr 
menced  or  prosecuted  by  them,  contrary  to  the  terms  of  the  deed,  the  deed  might  be  pleaded  as  a 
general  release  in  bar  of  any  such  action  or  suit. — Verification: — Held,  on  special  d^mvrrer  to  the 
replication,  that  it  was  good,  inasmuch  as  it  admitted  the  effect  of  the  deed  as  alleged  in  the  plea,  bat 
avoided  it  by  the  terms  of  the  provisa 
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tli«  said  other  caroditoiB  of  the  said  J.  Farquharson  ms  I85a 
aforesaid;  and  the  plaintiff  then,  to  wit,  on  &c.,  made, 
subscribed,  and  executed  the  said  last-m^itioned  inden« 
ture,  aiid  sealed  the  same  with  his  seal;  and  did  in  and 
hy  the  same  indenture  covenant  with  the  said  J.  Farqu* 
harson  that  the  plaintiff  would  not  at  any  time  thereafter 
commence  or  prosecute  any  action  or  other  proceeding 
against  the  said  J.  Farquharson  for  or  by  reason  of  any 
debt  then  due  and  owing  by  the  said  J.  Farquharson  ta 
the  plaintiff;  and  thereby  the  plaintiff  gave  time  to  the 
said  J.  Farquharson  in  respect  of  the  said  debt  and  writh- 
ing obligatory,  for  and  in  respect  whereof  the  said  It 
Stevens  during  his  lifetime,  and  the  defendant  as  his 
executrix  as  aforesaid  after  his  death,  was  such  security 
afi  aforesaid — Verification. 

The  plaintiff  replied  to  this  plea,  setting  out  the  deed  in 
haec  verba.  The  deed,  after  reciting  that  J.  Farquharson  was 
unable  to  meet  his  debts,  witnessed,  that  he  did  thereby  as- 
sign all  his  property  to  the  parties  of  the  second  part,  upon 
trust  to  sell  and  dispose  of  the  property  for  the  benefit  of  his 
creditors  and  upon  certain  terms  specified  in  the  deed,  with 
a  pnmso,  "  that  nothing  herein  contained  shall  prejudice 
or  affect  any  claim,  demand,  or  remedy  which  the  said  se- 
veral parties  hereto  or  any  of  them  or  any  other  of  the 
creditors  of  the  said  J.  Farquharson  now  have,  or  which 
they  or  any  of  them  shall  at  any  time  hereafter  have  by 
virtue  of  any  mortgage,  lien,  charge,  or  other  incumbrance, 
or  upon  or  against  any  person  or  persons  who  may  hap^ 
pen  to  be  liable  for  the  payment  of  any  of  the  said  debts 
of  the  said  J.  Farquharson  in  the  character  of  a  surety  or 
sureties  or  otherwise,  anything  hereinbefore  contained  or 
any  rule  of  law  or  in  equity  to  the  contrary  notwithstand- 
ing/'   The  deed,   after  other  matters  which  are  immar 
terial  to  the  present  question,  witnessed,  "  that  in  consi- 
deration of  the  assignment  hereinbefore  made,  the  said 
several  parties  hereto,  creditors  of  the  said  J.  Farquharson, 
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1^.  for  themselves  seyerally  and  respectively,  and  for  their 
several  andrespective  heirs,  executors,  and  administra- 
tors, hereby  covenant  with  the  said  J.  Farquharson,  his 
heirs,  executors,  and  administrators,  that  they  the  said 
covenanting  parties  respectively,  their  respective  execu- 
tors, administrators,  or  assigns,  will  not  at  any  time  here- 
after commence  or  prosecute  any  action,  suit,  or  other 
proceeding  against  the  said  J.  Farquharson,  his  heirs, 
executors,  or  administrators,  for  or  by  reason  of  any  debt 
now  due  and  owing  by  the  said  J.  Farquharson  to  them 
or  any  or  either  of  them ;  and  that,  in  case  any  such  action 
or  suit  being  commenced  or  prosecuted  by  them  or  any 
of  them,  contrary  to  the  covenant  hereinbefore  contained, 
these  presents  shall  and  may  be  pleaded  as  a  general  re- 
lease in  bar  of  any  and  every  such  action  or  suit;  and  it 
is  hereby  lastly  agreed,  that,  in  case  all  the  creditors  of 
the  said  J.  Farquharson,  whose  respective  debts  shall 
amount  to  the  sum  of  2(M.,  shall  not  execute  these  pre- 
sents, or  otherwise  accede  to  the  arrangement  herein  made, 
within  three  calendar  months  from  the  date  hereof,  then 
these  presents,  and  every  clause,  matter,  and  thing  herein 
contained,  shall  cease  and  be  void,  but  subject,  neverthe- 
less, and  without  prejudice  to  all  and  every  the  acts,  re- 
ceipts, dealings,  and  transactions  of  the  said  parties  hereto 
of  the  second  part,  in  the  meantime ;  and  these  presents 
shall  be,  in  respect  of  all  such  acts,  receipts,  &c.,  good  and 
valid  to  all  intents  &c.,  notwithstanding  any  such  credi- 
tors may  not  assent  thereto,  or  execute  these  presents  in 
manner  aforesaid.'' — Verification. 

Special  demurrer,  assigning  for  causes,  that  the  replica- 
tion is  uncertain  and  ambiguous  in  this,  namely,  whether 
it  is  intended  thereby  to  deny  the  averments  contained 
in  the  plea  or  to  confess  and  avoid  them;  that  if  it  is 
intended  to  contend  that  the  deed  has  not  the  operation 
and  effect  alleged  in  the  plea,  the  replication  should  have 
traversed  it,  and  have  concluded  to  the  country;  and  that 
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it  shotild  haTe  set  out  the  proyiiio  for  reserve  of  remedies        i8d0. 

only,  if  the  plaintiff  intended  to  rely  upon  that — Joinder      g^^J^ 

in  demurrer.  „  *• 

SnTna. 

BuUy  in  support  of  the  demurrer. — ^The  replication  is  bad 
for  the  reasons  assigned.  The  plaintiff  ought  to  have  re- 
plied non  est  factum  to  the  plea:  that  form  of  replica- 
tion would  have  properly  raised  the  question,  and  the 
plaintiff  might  have  objected  that  the  deed  offered  in  evi- 
dence by  the  defendant  did  not  support  the  plea.  The 
case  of  North  v.  Wakefidd  (a)  is  directly  in  the  defendant's 
favour  upon  this  point  That  was  an  action  upon  a  pro- 
missory note,  to  which  the  defendant  pleaded  that  the  note 
was  a  joint  and  several  note  of  the  defendant  and  one  C, 
and  that  the  plaintiff  released  C,  and  thereby  also  released 
the  defendant;  and  to  that  plea  the  plaintiff  replied  non 
est  factum.  It  appeared  that  the  deed  of  release  contain- 
ed a  proviso  that  the  deed  should  not  operate  to  discharge 
any  one  jointly  liable  with  C.  to  the  debt ;  and  it  was  there 
held,  that  the  question  as  to  the  legal  operation  of  the  deed 
was  raised  by  the  replication;  and  also  that  the  proviso 
qualified  the  release,  and  that  therefore  it  did  not  operate 
to  dischaige  the  defendant 

Montague  Smith,  contriL — The  case  cited  is  distinguish- 
able from  the  present  There  the  deed  was  pleaded  as  an 
absolute  release,  the  words  of  the  plea  being  ''whereby 
the  defendant  was  released;''  and  the  replication  was  pro- 
per, for  the  defendant  was  unable  to  support  his  plea;  but 
here,  if  the  plaintiff  had  replied  non  est  factum,  no  vari- 
ance appearing,  he  would  have  failed  on  that  issue.  This 
is  merely  pleaded  as  a  covenant  not  to  sue,  and  the  plaintiff 
adopted  the  true  course  of  pleading  by  setting  out  the  deed. 

Pbr  Cubiam(&). — ^The  replication  is  good ;  it  admits  the 

(a)  18  L.  J.,  Q.  B.,  214. 
(b)  Pollock,  0.  B.,  Parke,  B.,  Rolfe,  B.,  and  PkUt,  B. 
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ISBO. 


effect  of  the  deed  as  alleged  in  the  idea>  namelj,  iiiat  the 
covenantee  binde  hinuself  not  to  sue,  but  avoids  such  cove* 
nantby  the  terms  of  the  proviso.  The  plaintiff^  therefore^ 
is  entitled  to  judgment 

Judgment  for  the  plaintiff. 


The  Court  al- 
lowed m  attor- 
ney,  named 
"Thomas 
James  Moses," 
to  he  admitted 
on  the  rolls  of 
this  Court  as 
"Thomas 
James/'  al- 
though he  had 
no  royal  licence 
to  change  hii 
name,  it  being 
•worn  that  he 


not  appre- 
hensive  of  any 
proceedings  be- 
ing taken 
against  him  by 
hu  former 


In  re  Thomas  James. 

J^IMON  moved  for  a  rule  absolute  to  admit  Thomas 
James  Moses  as  an  attorney  on  the  rolls  of  this  Court,  bj 
the  name  of  ^'  Thomae  James"  only.  The  applicant  had 
not  been  previously  admitted  an  attorney  of  this  Court; 
but  in  the  present  term,  an  application  had  been  made  to 
Coleridge^  J.,  in  the  Bail  Courts  to  allow  the  applicant^p 
name,  which  stood  on  the  rolls  of  the  Court  of  Queen's 
Bench  as  '^  Thomas  James  Moses,''  to  be  inroUed  for  the 
future  as  "  Thomas  James;"  and  that  learned  Judge,  after 
consulting  the  other  Judges,  allowed  the  alteration  to  be 
made  (a).  In  like  manner,  Erle^  J.,  allowed  the  name  of 
William  Daggett  to  be  substituted  on  the  roll  of  attorneys, 
in  the  place  of  William  Daggett  Ingledew:  £x  parte  Dag- 
gett (b).  Tlie  affidavit  stated,  that  the  applicant  was  not 
desirous  of  sinking  the  name  of  Moses  from  any  apprehen- 
sion of  proceedings  being  taken  against  him  under  that 
name.  It  did  not  appear  that  he  had  obtained  any  roysd 
licence  to  change  his  nama 


Peb  Cttbiam  (c). — Take  a  nde. 


Rule  absolute. 


{a)  1  L.  M«  d;  P.  4. 
{b)  Id.  1. 


(c)  Pollock,  C.  B.,  Parke,  B,,  Bo^e, 
B.,  and  PlaUy  B. 
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DiMSS  V,  LOftD  COTTSITHAH.  J£ay  2. 

AJ  MYTHIE8  moved  on  behalf  of  the  plaintiff  for  a  trial  The  Court  wOi 
at  bar. — ^The  defendant  is  the  Lord  Chancellor;  and  in  ^cation  of X 
Archbold's  Practice  (a)  it  is  stated,  on  the  authority  of  J^Sort  b!^* 
Morton  v.  Hopkins  (6),  that  if  a  Judge  of  either  bench,  or  meidy  *»««»• 
a  Master  in  Chancery,  be  a  party,  the  Court  will  grant  a  Loid  Ohaneei- 
trial  at  bar  as  of  course,  withput  affidavit    There  indeed  ^onturan  tx- 
the  plaintiff  was  a  Judge  of  the  Court  in  which  the  action  ^!1^  **^** 
was  brought;  but  the  case  did  not  proceed  on  that  ground. 
Besides,  the  plaintiff  is  an  attorney  of  this  Court;  and  in 
Astrey's  case  (c),  the  Court  said,  atrial  at  bar  was  never  denied 
to  any  officer  of  the  Court,  nor  hardly  to  any  gentleman  of  the 
Bar.  [PoUookf  C.  B. — The  state  of  the  administration  of  the 
law  is  very  different  at  the  present  day  to  what  it  was  at 
the  period  of  those  Reports,  and  there  is  now  no  time  at 
which  a  trial  at  bar  is  not  productive  of  some  inconveni- 
ence;   The  practice  of  the  Court  is,  to  refuse  a  trial  at  bar 
in  an  issuable  term,  even  on  the  application  of  the  Crown. 
There  must  be  some  weightier  consideration  to  induce  us 
to  grant  it,  than  the  fiu^t  of  the  defendant  being  Lord 
Chancellor.]  The  question  about  to  be  raised  is  one  of  con- 
siderable importance,  namely,  whether  it  is  competent  for 
the  liOrd  Chancellor  to  decide  a  case  in  which  he  himself 
has  a  pecuniary  interest     [Poflocky  C.  B. — ^There  is  no  dif- 
ficulty in  reserving  the  point  for  the  opinion  of  the  Court, 
or  raising  it  by  a  bill  of  ezceptiona  We  are  bound  to  take 
care  that  the  general  course  of  administration  of  justice  is 
not  interrupted] 

RoLn,  R,  and  Platt,  B.,  concurred. 

Rule  refused. 

(a)  Page  367.      (b)  1  Sid.  407.        (<?)  2  Salk.  661 ;  6  Mod.  123. 


di2 


EXCHEQUER  REPOBTB. 


1850. 


May  A. 

In  the  «pecifi- 
oation  of  a  pa- 
tent for  "  im- 
proTeme&ts  in 
loonii  for  weav- 
ing,** the  plain- 
tin  declared 
that  hii  im- 
provementa  i^- 
pUed  to  that 
class  of  ma* 
diinery  call- 
ed power- 
looms,  and  con- 
sisted "in  a 
novel  airange- 
ment  of  meaia- 
nism,  designed 
for  the  pnipose 
of  instantly 
stopping  the 
whole  of  the 
working  parts 
of  the  loom 
whenever  the 


Sellers  v.  Digeiksok. 

VyASE  for  the  infringement  of  a  patent  for  "an  invention 
of  certain  improvements  in  looms  for  weaving/' — The  de- 
claration, which  was  in  the  usual  form,  assigned  the  fol- 
lowing breaches: — That  the  defendant  put  in  practice  a 
part  of  the  invention,  and  also  did  counterfeit,  imitate, 
and  resemble  the  invention ;  and  also  did  make  and  cause 
to  be  made  divers  additions  to  the  invention  and  subtrac- 
tions from  the  same,  whereby  to  pretend  himself  the  in- 
ventor or  deviser  of  such  invention. 

Pleas — First,  not  guilty;  secondly,  that  the  plaintiff 
was  not  the  true  and  first  inventor;  thirdly,  that  the  in- 
vention was  not  new  as  to  the  public  knowledge,  use,  and 
exercise  thereof;  fourthly,  that  the  plaintiff  did  not  by 
the  specification  particularly  describe  and  ascertain  the 
nature  of  the  invention ;  fifthly,  that  the  plaintiff  did  not, 

the  shed.  *'^^   withiu  six  calendar  months  next  after  the  date  of  the  let- 
then  described 
the  manner  in 

which  that  was  done  in  ordinary  looms,  and  proceeded  thus : — "  The  principal  defect  in  this  ar- 
rangement, and  which  my  improvement  is  intended  to  obviate,  is  the  frequent  breakage  of  the  dif- 
ferent parts  of  the  loom,  occasioned  by  the  shock  of  the  lathe  or  slay  stnking  against  the  '  frog,' 
(whidi  is  fixed  to  the  finming).  In  my  improved  arrangement  the  loom  is  stopped  in  the  following 
manner: — I  make  use  of  the  'swell '  and  the  '  stop-rod  finger'  as  nsual;  the  construction  of  the 
latter,  however,  is  somewhat  modified,  being  of  one  piece  with  the  small  lever  which  bears  against 
the  swell;  bat  instead  of  its  striking  against  a  stop  or  '  ftog  *  fixed  to  the  firaming  of  the  loom,  it 
strikes  against  a  stop  or  notch  upon  the  upper  end  of  a  vertical  lever,  vibrating  upon  a  pin  or  stud. 
The  lever  is  furnished  with  a  small  roller  or  bowl,  which  acts  against  a  projection  on  a  horiiontal 
lever,  causing  it  to  vibrate  upon  its  centre,  and  throw  a  dutch-box  (whidi  connects  the  main  drivings 
pulley  to  the  driving^shalt)  out  of  gear,  and  allows  the  main  driving-puUey  to  revolve  loosely  upon 
the  driving^shaft  at  the  same  time  Qiat  a  projection  on  the  lever  strikes  against  the  '  spring  handle,' 
and  shifts  the  strap;  simidtaneonsly  with  these  two  movements  the  lower  end  of  the  vertical  beam 
causes  a  break  to  be  brought  in  contact  with  the  fly-wheel  of  the  loom,  thus  instantaneously  stop- 
ping every  motion  of  the  loom  without  the  slightest  shock."  After  the  date  of  the  plaintiff*s  patent, 
the  defendant  obtained  a  patent  for  **  imjovvements  in  and  applicable  to  looms  for  weaving;"  and 
amongst  them  he  claimed  a  novel  arrangement  of  apparatus  for  throwing  the  loom  out  of  gear  when 
the  shuttle  failed  to  complete  its  coune.  In  the  defendant's  apparatus,  the  dutch-box  was  not  used, 
but,  instead  of  it,  the  stop-rod  finger  acted  on  a  loose  piece  or  sliding  frog;  and  instead  of  a  rigid 
vertical  lever,  as  in  the  iuaintiff*s  machine,  the  defendant  used  an  elastic  horixontal  lever,  and  by 
reason  of  the  pin  travelling  on  an  inclined  plane,  the  break  was  applied  to  the  wheel  gradually,  and 
not  simultaneously.  The  jury  found  that  the  plaintiff's  arrangement  of  machinery  for  stopping 
looms  by  means  of  the  action  of  the  clutch-box,  in  combination  with  the  action  of  the  break,  was  new 
and  ttsefiil ;  also,  that  the  plakitiflTs  arrangement  of  machinery  for  bringing  the  break  into  connection 
with  the  fly-wheel  was  new  anduseftil;  and  that  the  defendant's  arrangement  of  machinery  for  the 
latter  purpose  was  substantially  the  same  as  the  plaintiflTs  : — Held,  upon  these  findings,  fint,  that 
the  specificatiom  was  good;  secondly,  that  the  defendant  had  infiringed  the  patent 
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ters  patent,  cause  a  specification  to  be  inrolled  in  the        I66O. 
Court  of  Chancery ;  sixthly,  that  the  plaintiff  by  his  peti-      g^][^^ 
tion  represented  to  her  Majesty  that  the  invention  was  an     _    «• 
invention  of  improvements  in  looms  for  weaving;  that  her 
Majesty,  confiding  in  such  representation,  and  in  considera- 
tion thereof,  granted  the  letters  patent,  and  that  the  re- 
presentation so  made  was  false  and  untrue;   seventhly, 
that  the  invention  was  not  of  any  use,  benefit,  or  advan- 
tage whatsoever  to  the  publia    The  plaintiff  joined  issue 
on  the  first,  second,  fourth,  and  fifth  pleas,  and  replied  to 
the  third,  sixth,  and  seventh  by  traversing  the  allegations 
contained  therein  respectively. 

The  defendant's  notice  of  objections  was  in  terms  similar 
to  the  pleas. 

At  the  trial,  before  Wigktman,  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1849,  it  appeared  that  the  patent  in  question 
was  granted  to  the  plaintiff  in  March,  1845,  and  that  the 
specification,  after  reciting  the  letters  patent,  proceeded 
as  follows: — 

''  My  improvements  in  looms  for  weaving  apply  to  that 
class  of  such  machinery  now  commonly  called  or  known  as 
'  power-looms,'  and  consist  in  a  novel  arrangement  of  me- 
chanism, designed  for  the  purpose  of  instantly  stopping  the 
whole  of  the  working  parts  of  the  loom,  whenever  the  shut- 
tle '  stops  in  the  shed;'  that  is  to  say,  whenever  it  does  not 
complete  its  course  from  one  shuttle-box  to  the  other.  In 
ordinary  power-looms  this  object  is  effected  in  the  follow- 
ing manner: — ^Each  shuttle-box  is  provided  with  what  is 
called  a  '  swell,'  (which  projects  from  the  outside  of  the 
shuttle-box  whenever  the  shuttle  is  in  the  box,)  against 
which  a  small  lever  fixed  upon  the  '  stop-rod '  bears;  upon 
the  stop-rod  is  also  fixed  another  small  lever  or  finger, 
which  (whenever  the  shuttle  is  absent  from  both  boxes  at 
once,  and  consequently  the  '  swell'  does  not  project),  falls 
down  and  comes  in  contact  with  a  stock-piece  called  the 
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1850.  '  frog)^  which  18  fixed  to  the  framing,  thud  preyenting  th^ 
lathe  or  slay  beating  up  any  further  and  injuring  the  cloth. 
At  th«  game  time,  a  omall  apparatus  fixed  to  the  slay 
strikes  against  the '  q)ring-handle '  of  the  loom,  and  causes 
it  to  shift  the  driving-strap  from  the  fast  pulley  on  to  the 
loose  one,  and  thus  stop  the  action  of  the  loom.  The  prin^ 
eipal  defect  in  this  arrangement,  and  which  my  improTc^ 
ment  is  intended  to  obviate,  is  the  frequent  breakage  of 
the  different  parts  of  the  loom,  occasioned  by  the  shock  of 
the  lathe  or  slay  striking  against  the  '  frog'  (which  is  fixed 
to  the  framing),  especially  if  the  loom  is  working  rather 
fast.  In  my  improved  arrangement  the  loom  is  stopped  in' 
the  following  manner:-^!  m^ke  use  of  the  *  swell '  and  the 
'  stop-rod  finger '  as  usual;  the  construction  of  the  latter, 
however,  is  somewhat  modified,  being  of  one  piece  with  the 
small  lever,  which  bears  against  the  '  swell;'  but  instead  t( 
its  striking  against  a  stop  or  '  frog'  fixed  to  the  framing 
of  the  loom,  it  strikes  against  a  stop  or  notch  upon  the  up- 
per end  of  a  vertical  lever,  vibrating  upon  a  pin  at  Mud. 
This  lever  is  furnished  with  a  small  roller  or  bowl,  which 
acts  against  a  projection  on  a  hoii2ontal  lever,  causing  it 
to  vibrate  upon  its  centre,  and  throw  a  clutch -box  (which 
connects  the  main  driving-pulley  to  the  drivinig-^aft)  out 
of  gear,  and  allows  tfce  main  driving-pulley  to  revolve 
loosely  upon  the  driving-shafl,  at  the  same  time  that  a  pro^ 
jection  on  the  lever  strikes  against  the  '^ring-handle,' 
and  shifts  the  strap.  Simultaneously  with  these  two 
movements,  the  lower  end  of*  the  vertical  lever'  causes  a 
break  to  be  brought  in  contact  with  the  fiy-wheel  of  the 
loom,  thus  instantaneously  stopping  every  motion  of  thcf 
loom  without  the  slightest  shock,  at  whatever  speed  the 
lotfttt  may  be  working.  But,  in  order  that  my  improve* 
m^arts  in  looms  for  weaving  may  be  perfectly  understood, 
I  have  attached  to  these  presents  a  drawing,  in  irhich 
Fig.  1  is  a  plan  view  (as  seen  from  above)  of  part  of  a 
power-loom  with  my  improved  arrangement  applied  thereh 
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to ;  and  Figi  2  is  a  side  or  end  yieir  of  the  same.    These        is^o. 
fignres  are  draim  to  a  scale  of  about  six  inches  to  the  foot;      "^^^     * 
and,  in  order  more  olearty  to  illustrate  mj  invention,  Ae  ^^ 

new  parte  are  represented  as  shaded  with  colonr,  the  ordi- 
nary parts  of  the  loom  being  drawn  in  outline  only,  a  a 
18  the  main  or  side  framing  of  the  loom;  b  is  the  yam- 
roUer  or  beam;  a  the  crank-shaft;  d  one  of  the  shuttle^ 
boxes;  e  the  breasfc-beam;  and  /  the  doth-roller.  Upon 
the  crank-shaft  c  the  pulleys^  and  h  are  mounted  as  nsual^ 
except  that  the  poUey  p,  which  in  ordinary  power-looms 
is  keyed  itat  upon  the  crank-shaft,  is  in  this  instance 
placed  loose  upon  the  same>  and  is  connected  with  it  by 
means  of  a  clutch-box,  one  half,  t,  g£  which  is  cast  on  to 
the  pulley  g,  and  the  other  half,  k,  slides  upon  a  feather  or 
key,  L  The  clutch-box  is  thrown  out  of  gear  for  the  pur- 
pose of  stopping  the  kK»n,  in  the  following  manner: — 
Upon  the  stop-rod  m  (see  F^.  2)  aare  fixed  the  stop-rod 
fingers  n  (of  which  only  one  is  ^ewn  in  the  drawing,  the 
other  being  at  the  other  end  of  the  loom),  which,  whaiever 
the  shuttle  is  absent  from  both  boxes  at  once,  and  c<mse> 
quenily  neither  ^  swell'  projects,  falls  down  and  comes 
iB  eontaot  with  a  stop  or  notch  o,  at  the  upper  end  of  the 
▼ertieal  kv^  p.  This  lever  p  is  mounted  upon  a  pin  or 
stud  at  q,  and  isfmrnisbed  with  a  small  n^er  or  bowl,  r, 
which,  acting  against  the  projection  upon  the  end  of  the 
lever  ^  will  canse  the  lever  to  vibrate  upon  its  centre  and 
draw  the  ehitch  i  out  of  contact  with  the  clutch  k,  thus 
allowing  the  pulley  g  to  revolve  loosely  upon  the  crank^ 
shaft;  at  the  sanfte  time  the  projection  t,  at  the  top  of  the 
lever  j^  will  strike  against  the  '  spring-handle'  and  shift 
the  drivin^strap  on  to  the  loose  pulley  h,  as  usual. 
SiBBxiltaaeously  with  these  movements,  the  break  u  is 
bremght  into*  contact  willi  the  fiy- wheel  v,  in  consequence 
of  its  being  fixed  to  the  bell-crank  lever  «f,  motmted  upon 
a  fiilemm  at  a?,  the  lower  end  of  which  lever  is  connected 
to  the  lever  p  by  the  link  yi  ^  is  a  spring  for  the  purpose 
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1850.  of  keeping  the  two  halves,  t  and  k,  of  the  clutch-box  in 
SiLLBBs  g^^^}  except  when  thrown  out  as  above  described.  Hay- 
DiorasoM.  ^S  ^0^  described  the  nature  and  object  of  my  said  inven- 
tion, together  with  the  manner  of  carrying  the  same  into 
practical  effect^  I  would  observe,  that  I  claim  as  my  inven- 
tion the  above-described  novel  arrangement  of  mechanism 
for  stopping  the  loom  whenever  the  shuttle  does  not  com- 
plete its  course  from  one  shuttle-box  to  the  other,  by  dis- 
connecting the  main  driving-pulley  frt>m  the  driving-shaft ; 
and  also  the  method  of  bringing  a  break  into  connection 
with  the  fly-wheel,  for  the  purpose  of  preventing  the  lathe 
or  slay  from  'beating  up'  any  further,  and  injuring  the 
cloth  by  the  shuttle  stopping  in  the  shed,  or  between  the 
warp  threads/' 

It  was  proved,  that  in  power-loom  weaving  it  sometimes 
happened  that  the  shuttle  failed  to  travel  from  one  box  to 
the  other,  in  which  case  it  became  important  to  stop  the 
action  of  the  machine.  In  the  original  power-loom,  when 
the  shuttle  was  absent  from  the  box,  and  was  trapped  in 
its  course,  the  stop-rod  finger,  not  being  elevated,  came  in 
contact  with  a  ''  fr^g''  fixed  to  the  frame  of  the  loom,  and 
arrested  the  progress  of  the  slay  at  such  a  point  as  to  pre- 
vent the  shuttle  breaking  the  warp  threads,  at  the  same 
time  throwing  the  spring-lever  handle  out  of  its  place,  and 
passing  the  strap  from  the  fast  on  to  the  loose  pulley. 
That  was  attended  with  so  violent  a  concussion  as  fre- 
quently to  break  various  parts  of  the  machinery.  By  the 
plaintiff's  invention,  the  whole  of  the  momentum  impart- 
ed to  the  slay,  and  consequently  to  the  stop-rod  finger,  is 
received  on  the  notch  at  the  upper  part  of  the  vertical 
lever,  and,  by  that  means,  is  transmitted  to  the  break, 
which,  being  suspended  on  a  point,  is  brought  in  contact 
with  the  periphery  of  the  fly-wheel,  and  immediately  stops 
the  machinery  without  the  slightest  shock.  The  arrange- 
ment has  this  peculiar  property:  that,  the  higher  the  velo- 
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city,  the  intensity  of  the  momentum  increaaing,  the  greater  1650. 
is  the  action  of  the  break  on  the  wheel  The  clutch-box 
is  a  well-known  mechanical  operation  for  stopping  and 
setting  on  the  power,  but  its  application  as  combined  with 
the  break  is  new.  Before  the  plaintiflTs  invention,  breaks  of 
various  kinds  had  been  used  to  stop  the  fly-wheel,  but  no 
break  had  been  applied  in  the  manner  the  plaintiff  applied 
it;  namely,  by  employing  the  momentum  of  the  slay, 
through  the  medium  of  the  finger  of  the  stop-rod,  to  put  a 
break  on  the  fly-wheel. 

In  September,  J  848,  the  defendant  obtained  a  patent 
for  "  certain  improvements  in  and  applicable  to  looms  for 
weaving,"  and,  amongst  them,  he  claimed  a  novel  arrange- 
ment of  apparatus  for  throwing  the  loom  out  of  gear  when 
the  shuttle  failed  to  complete  its  course.  In  the  defend- 
ant's apparatus  the  clutch-box  was  not  used,  but  instead 
of  it,  the  stop-rod  finger  acted  on  a  sliding-piece,  or  loose 
firog;  and  instead  of  a  rigid  vertical  lever,  as  in  the  plain- 
tiff's machine,  the  defendant  used  an  elastic  horizontal 
lever;  and,  by  reason  of  the  pin  travelling  on  an  inclined 
plane,  the  break  was  applied  on  the  wheel  gradually,  and 
not  simultaneously.  The  defendant's  specification  relat- 
ing to  this  part  of  the  claim  was  as  follows: — 

*'  My  improvements  consist  of  a  certain  novel  construc- 
tion and  arrangement  of  apparatus,  whereby  the  loom  is 
thrown  out  of  gear  and  its  motions  suspended  when  the 
shuttle  fails  to  complete  its  traverse  from  one  shuttle-box 
to  the  other,  and  remains  in  the  shed  while  the  reed  is 
beating  up.  In  ordinary  power-looms  this  is  effected  by 
the  contact  of  the  '  finger'  of  the  *  stop-rod'  with  the  *  frog,' 
a  rod  or  projection  from  the  latter  striking  the  '  spring- 
handle'  and  traversing  the  driving-strap  from  the  fast  to 
the  loose  pulley,  or  by  allowing  the  reed  to  swivel  in  the 
top  rail  or  slay-cap,  and  making  a  spring  joint  in  the  back- 
board of  the  shuttle-race,  the  combined  action  of  which 

VOL.  V.  Y  BXOH. 
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1800.        operate  bjr  the  inteinrention  of  deveis  upon  :&  stop-rod,  and 
8BLLSB8      pl&cod  ibeoeath  the  (bed  of  the  aky,  the  £iiger  of  which, 

V.  nffhen  ishe  <dhuttle  is  oausht  'in  rtim  «hed,  ads  upon  the 

•DioxiMoir. 

spring  handle,  and  effects  the  stoppage  of  :the  loom.  !Fhe 
jcharacteristic  ieatures  of  this  .part  of  mj  infrention  ror^**- 
ihat,  hj  a  simple  arrax^ment,  tfaeiadYantagee  olW^he  ^jE^t' 
and  'loose'  leedJoomB  are  combined;  that  it  is  qniitedio 
ihe  manufacture  of  light  or  heavy  fabrics,  fromtheioiDCum- 
stance  that  the  reed  is^ast  or  immoveable  so  longas-the 
shuttle  performs  its  duty  (and  is  therefore  equal  to  beat 
up  doth  of  any  strength);  but  that,  when  the  diutUe  traps, 
or  is  caught  in  (the  shed,  the  Teed,  yielding  to  the  pressure 
of  the  'buttle,  swiycIs  in  -the  < slay-cap,  and  the  loom  is  im- 
mediately stopped,  without  injury  to  the  warp  or  weft.  The 
absence  of  the  shuttle  from  the  diuttle-box  while 't^  reed 
is  beating  up -permits  a  small  finger  or  detector  to  act  up- 
on the  spring  handle  of  the  loom,  and,  sunultaneously  with 
the  traverse  of  the  driving-strap  from  the  fast  to  the  loose 
pulley,  applies  a  break  to  the  periphery  of  the  fly-wheel 
These  operations  are  effected  with  a  fast  back -board  to  the 
'lAuttle-box,  and  an  ordinary  swell  therein,  whidi  latter  is 
acted  upon  by  the  shuttle  at  every  prick,* while* the  slay- 
sword  is  neither/recessed  or  cranked,  and  the  stoprod  fix- 
ed beneath  the  slay  is  dispensed  with.  As  the  brake  levers 
which  I  make  use  of  are  elastic  in  their  action,  it  will  be 
found,  that,  so  soon  as  the  frog  is  liberated  from  contact 
with  the  stop-rod,  or  the  spring  handle  is  placed  in  the 
working  posHion,  >the  ffy-wheel  is  also  relieved  from  the 
pressure  of  the  brake,  and  the  loom  is  prepared  to  resume 
its  operations.^' 

It  was  objected,  on  tbepart  of  the  defendant,  that  tbe 
plaintiff's  specification  did  not  sufficiently  49taOe  the  nature 
of  his  invention ;  that,  if  the  claim  was  for  the  combined  ac- 
tion of  the  clutch-box  and  the  break,  there  was  no  infringe- 
ment of  that  combination ;  if  the  claim  was  for  the  several 
part9.of  the  machinery,  then,  the  clutch-box,  being  old,  the 


B48XW  TWH,  as  ¥ICT.  019 

patent  was  too  hirge.  The  kamed  Judge  toldtbe  jwy  that  sjf^ 
the  claim  of  the  plaintiff  was  not^forithe  .plinoipleieithQr  of  Sbllxbs 
stopping  power-looms  by  means  of  ^the  clntoh-bos,  .or  oif  diounboit. 
stopping  them  by  :means  of  a  .break  upon  the  fly^wheely 
but  it  was  for  a  noYol  arrangemMkt  of.meoilii|8iai»n  designr 
ed  for  the  purpose  of  instantly. stopping  the  whole  ofrthe 
working  parts  of  .the. lomn  whenever  the.  sfauttk -slops  :in 
'the  shed,  without  sudi  a  concussion  as  would  .endanger 
or  damage  the  machinery;  that,  if  Ihe  qiiestion  were 
whether  ithe  defendant  had  imitated  ihe  ;ccimbined  ac- 
tion cf  the  dutch-^boK  and  the  break/ undoubtedly  :hethad 
not  infringed  the  plaintiff's  patent,  for  he  had  -le£b  out 
the  dutch-box;  and  his  Lordship  left  to  .the  jury  the  ^fol- 
lowing .questions:-^'' Is  the  phuntiff's  aivangemi^^  of 
machinery  for  stopping  looms,  by  means .  of  /the  aetian 
of  the  dutch-box  in  combination  witJd  ;the  action  of 
the  break,  as  described  by  the<plaintiff,.n6W?  Is  it  usefiil? 
Is  the  plaintiff^s  arrangement  of  machinery  for  bringing 
ithe  Inreak  into  connection  withthe  fly-wheel  new?  Is  it 
useful?  Js, the*  Arrangement  of  machinery  for  biringingA 
break  into  connection  with  the  :fly-whed  in  tbetmachines 
made  by  the  defendant  the  same  substantially  ;as  the 
plaintiff's  arrangement  of  machinery  for  :that  purpose?" 
The  jury  answered  -all  these  questions  in  the  affirmative; 
whereupon  his  Lordship  directed  a  yerdict  for  the  plaintiff, 
reserving  leave  for  .the  defendant  to  move  to  enter  a  .ver- 
dict for  him,  if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recov^. 

WcUson,  in  the  following  Michaelmas  Term,  obtained  a 
rule  nisi  accordingly,  apd  pJso  for  .a  new  trial,  on  the 
ground  of  misdirQctipn;  against  which 

Man^Hn,  Atherton,  and  W^^iter  now  shewed  cause.^ — 
First,  the  specification  is  good.  The  language  of  a  specifi- 
cation ought  not  to  be  strictly  scanned ;  the  proper  mode  of 
looking  at  it  is  to  see  whether  what  is  claimed  as  the  in- 

y2 
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1850.        yention  is  there  distinctly  and  clearly  explained:  Newton 
"T^^J^      ^'  ^^  Qrand  Junction  Railway  Compa/ny  (a).    Here  the 
V-  plaintiff  claims  as  his  invention  a  '^  novel  arrangement  of 

mechanism  for  stopping  the  loom  whenever  the  shuttle 
does  not  complete  its  course  from  one  shuttle-box  to  the 
other ;""  and  that  is  accomplished  by  disconnecting  the  main 
driving-pulley  from  the  driving-shaft,  and  by  bringing  a 
break  in  connection  with  the  fly-wheeL    It  is  true  that 
the  use  of  the  clutch-box  is  old;  but  the  claim  is  not  for 
the  two  things,  but  for  a  novel  arrangement,  consisting  of 
the  combined  action  of  the  clutch-box,  and  the  break  upon 
the  fly-wheel;  and  that  the  jury  have  found  to  be  new  and 
useful    The  case  is  distinguishable  from   Templeton  v. 
Macfarlane  (6),  for  there  the  patentee  by  his  specification 
claimed  two  processes,  one  of  which  was  old;  if  his  claim 
had  been  for  a  new  mode  of  arranging  old  materials,  the 
patent  might  have  been  supported 

Secondly,  the  defendant  has  infringed  the  plaintiff's  pa- 
tent It  is  clear  that  a  new  combination  of  old  mechanism, 
80  as  to  produce  a  new  effect,  may  be  the  subject  of  a  patent^ 
and  whilst  it  is  in  force,  another  person  cannot  use  any  part 
of  that  combination  which  is  new.  In  Hindmarsh  on  Pa- 
tents (c),  it  is  said,  "  In  order  to  make  out  his  case,  it  is  not 
necessary  that  the  plaintiff  should  shew  that  the  defendant 
has  used  or  exercised  the  whole  of  the  art  or  invention  com- 
prised in  the  patent ;  it  is  sufficient  if  he  can  shew  that  the 
defendant  has  used  any  part  of  it"  The  correct  principle  is 
thus  laid  down  by  Tindal,  C.  J.,  in  his  address  to  the  jury 
in  Walton  v.  Potter  (d) :  "  Where  a  party  has  obtained  a  pa- 
tent for  a  new  invention,  or  a  discovery  he  has  made  by 
his  own  ingenuity,  it  is  not  in  the  power  of  any  other  per- 
son, simply  by  varying  in  form,  or  in  immaterial  circum- 
stances, the  nature  or  subject-matter  of  that  discovery,  to 

(a)  See  post,  p.  331.  {e)  Page  489. 

(h)  1  H.  L.  Oas.  695.  {d)  1  Webat  Pat.  Cas.  586. 
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obtain  either  a  patent  for  it  himself,  or  to  use  it  without  1800. 
the  leave  of  the  patentee,  because  that  would  be  in  effect 
and  in  substance  an  invasion  of  the  right;  and  therefore, 
what  you  have  to  look  at  upon  the  present  occasion  is,  not 
simply  whether  in  form,  or  in  circumstances  that  may  be 
more  or  less  immaterial,  that  which  has  been  done  by  the 
defendants  varies  firom  the  specification  of  the  plaintiff's 
patent,  but  to  see  whether  in  reality,  in  substance  and  ef- 
fect the  defendants  have  availed  themselves  of  the  plain- 
tiff's invention,  in  order  to  make  that  article  which  they 
have  sold  in  the  way  of  their  trade.''  Newton  v.  The  Grand 
Junction  Railway  Gompany(a)  is  an  express  authority  to 
shew  that  there  may  be  an  infringement  of  part  of  a  com- 
bination of  old  materials,  that  part  being  new  and  useftd. 

Wataony  Crompton,  and  GawUngf  in  support  of  the  rule. — 
The  main  question  depends  on  the  construction  to  be 
put  upon  the  specification.  If  the  claim  is  for  an  arrange- 
ment or  combination  of  known  materials,  there  has  been 
no  infringement  of  that  combination;  but  if  the  claim  is 
for  the  several  parts  described  in  the  specification,  then, 
one  of  those  parts  not  being  new,  the  patent  is  void.  The 
presumption  is,  that  the  claim  extends  to  the  whole  and 
to  each  part  The  rule  is  thus  laid  down  by  Lord  Abinger^ 
C.  R,  in  Carpenter  v.  Smith  (J>):  "  It  is  required  as  a  con- 
dition of  every  patent,  that  the  patentee  shall  set  forth  in 
his  specification  a  true  account  and  description  of  his  pa- 
tent or  invention;  and  it  is  necessary  in  that  specification 
that  he  should  state  what  his  invention  is,  what  he  claims 
to  be  new,  and  what  he  admits  to  be  old;  for  if  the  speci- 
fication states  simply  the  whole  machinery  which  he  uses, 
and  which  he  wishes  to  introduce  into  use,  and  claims  the 
whole  of  that  as  new,  and  does  not  state  that  he  claims 
either  any  particular  part,  or  the  combination  of  the  whole 

(a)  Bee  post,  p.  331.  (b)  Webster's  Pat.  Cas.  532. 
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1809.'  aid  new,  wh^then  his  patent  must  be  taken  to  be  a  patent 
for  the  whole  and  for  each  particular  part,  and  his  patent 
will  be  void  if  any  partioular  part  turns  out  to  be  old,  or 
the  combinotioa  itself  not  new/'  That  is  in  accordance 
with'  the  dedsiotn  in  Tempietan  ▼.  Max^rhne  (a).  In  HSl 
r.  Tha9nf9ott(b)^  which  is  stated  by  AhboUy  G.  J.,  in  Brwu- 
ton'-^  Bau^M(c)y  to  hv^  undeigone  great  oonad^atum. 
Lord  Mdon^  G.y  said,  **  Hhere  ma^  be  a  vaUd  patent  for  a^ 
newT  eom6iiiationi  of  maiteriols  pre'nously  in  use>  for  the 
same  purpose  or  Ibi^  a  new  method  of  applying  such  ma* 
teviabi  Bbt  iir  older  to  itsi  being  effeoftual,  the  specificar 
tionv  Anut  ciearly  cscpress  l3iat  it  is  in  i^speoti  of  such  new 
combinationt  or  applioation,  and  of  that  only,  and  not  lay 
clhim' tO'tbe  m&itit  of  original  invention  in  the  use  of  the 
materials/'  This  specification  in  substance  states  that  the 
modisl  im  which,  the  improvements  aw  effected  is  by  a  com- 
binationr  o0  some  part  of  two  processes  (which  had  been* 
usedibefom))  the  one'  for  the  purpose  of  stopping  the  mo* 
nimtun^  afa'eady  g^Ten^  and  tiie  other  ibr  preventing  a 
Airti^er  acoumulation;  of  power  to  the  loom.  The  patentee 
claitfMs  w  mew  the  clntch^-box  applied  to  those  purposes ;. 
but  that  use  of  the  eluteh^box  had  been  long  knoim.  I^ 
however,-  the*  dutch-boa^  is  not  claimed  sepavately,.  then 
the' claim  10  for  a  combination  of  two  tlnngs,  namely,  the 
dtttch^bov  and  the  break;:  and  the  defesdant  cannot  be* 
gtdUy  of  an  infiingenfent  of  the  patent  by  using  only  aam 
of  tfiem.  The  passage  dted  firom  Hmdmarsh  ob  Patents^ 
ha9  refimttee  to>an  inflnngement  of  some  part  of  that  whick 
isidaimed  aw  the- invention ;  but  if  this  is  a  daim  for  an 
arrangement  01^  combinadon  of  known  materials,  the  de<- 
fendant  ht»  iiot  used  diat  combination. 

PoLXOOlc,  6.'  R— The  rule  ought  to  be  discharged.    The 
queation  i^esolves  itself  into  two  points :  Finst,  whether  there 

{a)  1  H.  L.  Oasj  09e.       (6)  3  Mer.  622.       (c)  4  B.  ife  Aid.  541. 
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is  any  obJ6Ctioa  U>  tbe  specification :  Secondly,  irfieiliev  *tlie  laso. 
patoit  haa  been  infringed  fia  dbciding  those  pointe,  ve 
must  bear  in  mind*  that  Uie:  jucy  have  found  thaii  tha 
plaintiff's  anrangem^it  of.machineiyfor  stoj^ingloomSibyi 
means  of  the  action  of  the  clutch-box  in  combination,  with; 
the  action  of  the  break,  ia  new  and  is:  useful ;  also  tfaat  so- 
much  of  ibB  plaintiff's  amngement  of  maohinerfr  as  the 
defendant  has  used,  namely,  thai). for  bringingabroalcinto 
conneotlon  with  the  flyrwheel>  is  substantially  the  same  aa 
the  plaintiff's  axrangement  of  machinery'  for  that  puipose, 
and,,  in  addition,  ia  of  itself  new  and  usefuL  Upon  those 
findings,  and  referring  also  to  the  spedfioation,  I  have  no. 
difficulty  in  coming  to  the  conclusion  that  the  verdict 
ought  to  stand.  Whether  upon  the  evidence  the  jury  were 
juatified  in  so  finding,  it  is  not  necessary  to  express  aa 
opinion^  becauae  the  rule  was  not  obtained  on  the  ground 
of  the  verdiot  \mng  against  evidence.  All  that  we  have 
to.  consider  is  thoi  conchision  whioh  in  point  of  law  wa 
ought  to  arrive  at,  with  those  £aots  so  found  before  ua 

The  point,  to  which  I  shall^  first  addioss.  myself  is>  whor 
ther  the  specification  ia  good.  With  the  facts  so  founds 
I  am  of  opinion  that  tiie.  iq>eoifioatiQn.  is  perfectly  good 
The  fijrst  finding  of  the  jury  i%  that  the  arrangement  of  mar 
chin^y  for  stopping  looms  bjf  means  of  the  action  of  the 
dutchrbox  in  combination  with  the  action  of  the  bveak 
is  new  and  usefuL  Then,  is  that  sufficientl$^  specified? 
It  seems  to  me  it  is.  The  inventioox  of  the.  plaintiff  is  ia 
one  point,  of  view  single.  He  calla  it  "  my  invention  of 
certaia  improv/ements  ia  looms  for  weaving;"  but  he  saya 
the  improvements  apply  to  that  class  of  machinery  known 
as  power- loomS),  and  consiat  in  "  a  novel  arrangement  of 
mechanism,  designed  for  the  purpose  of  instantly  stopping 
the  whole  of  the  working  parts  of  the  loom  whenever  the 
shuttle  stops  in  the  shed"  He  then  describes  the  way  in 
which,  he  does  it  He  says  that  the  common,  mode  is  per- 
formed in  a  certain. manner;  and  he  then  goes  on  to  de- 
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1850.  scribe  his  mode  of  separating  the  machine  from  the  moving 
Bbllus  power  by  means  of  a  clutch-box;  and  he  associates  with 
Dicxursov.  *^*  ^  break,  the  effect  of  which  he  thus  expresses: — "Si- 
multaneously with  these  two  movements,  the  lower  end  of 
the  vertical  lever  causes  a  break  to  be  brought  in  contact 
with  the  fly-wheel  of  the  loom,  thus  instantaneously  stop- 
ping every  motion  of  the  loom  without  the  slightest  shock, 
at  whatever  speed  the  loom  may  be  working."  Then  comes 
his  claim;  and  I  must  say,  that  though  at  first  I  doubted 
whether  the  claim  consisted  of  two  parts  or  of  one  only, 
yet,  on  reading  the  specification  with  that  candour  and  in- 
dulgence with  which  a  specification  should  be  read,  it  ap- 
pears to  me  to  consist  of  one  only.  He  says,  "  I  claim  as 
my  invention  the  above-described  novel  arrangement  of 
mechanism;''  and  we  must  understand  the  expression 
"  novel  arrangement  "  to  mean  the  same  thing  in  the  lat- 
ter part  of  the  specification  as  in  the  former;  and  it  is  clear 
that  in  the  former  it  means  one  thing  only.  He  says,  my 
invention  "  consists  in  a  novel  arrangement  of  mechanism 
for  instantly  stopping  the  loom."  Then  he  mentions  the 
occasion  when  that  would  be  required,  viz. "  whenever  the 
shuttle  does  not  complete  its  course  from  one  shuttle-box 
to  the  other,"  by  disconnecting  the  main  driving-pulley 
from  the  driving-shaft;  "  and  also,"  (which  ought  to  be 
read  "  and  by'*)  the  method  of  bringing  a  break  into  con- 
nection with  the  fly-wheel,  for  the  purpose  of  preventing 
the  lathe  or  slay  from  beating  up  any  further  and  injuring 
the  cloth  by  the  shuttle  stopping  in  the  shed  or  between 
the  warp  threads."  That  being  the  case,  the  specification 
is  free  from  objection. 

The  next  point  is,  whether  there  has  been  any  infringe- 
ment of  the  patent  The  argument  addressed  to  us  was, 
that  this  is  a  patent  for  a  combination  of  old  and  new  me- 
chanism, and  the  defendant  not  having  used  the  combina- 
tion, there  can  be  no  infringement.  But  that  is  not  so. 
There  may  be  an  infringement  by  using  so  much  of  a  com- 
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bination  as  is  material,  and  it  would  be  a  question  for  the  ,J^^ 
jury  whether  that  used  was  not  substantially  the  same 
thing.  I  recollect  a  case  in  which  a  patent  was  taken  out 
for  an  invention,  a  part  of  which,  though  supposed  in  the 
first  instance  to  be  useful,  was  soon  found  to  be  prejudicial, 
and  was  afterwards  left  out;  but  the  patent  was  never- 
theless sustained  (a).  Now,  suppose  that  had  been  a  mere 
combination  of  matters  entirely  new  as  a  combination,  but 
all  of  them  old  singly,  I  cannot  help  thinking  that  if  the 
juiy  had  found  that  the  substantial  parts  of  the  combina- 
tion were  used,  that  would  have  been  an  infringement  of 
the  patent.  Looking  at  this  in  the  spirit  with  which  we 
ought  to  view  a  patent  for  the  purpose  of  deciding  the 
rights  of  the  parties,  what  is  this  patent  for?  It  is  for  a 
mode  by  which  the  inventor  seeks  to  separate  the  machine 
from  the  source  of  power,  and  at  the  same  time  to  stop 
the  momentum  which  has  already  accumulated^  and  to  do 
that  by  one  and  the  same  operation:  in  fact,  to  make  the 
machine  itself  do  it.  Whenever  the  occasion  arises,  by  the 
shuttle  remaining  among  the  sheds,  and  not  arriving  at 
the  shuttle -box,  the  machine  is  so  constructed  that  one 
and  the  same  operation  throws  it  out  of  gear  and  at  the 
same  time  applies  a  break  to  the  fly-wheel,  so  as  to  stop 
the  momentum.  The  defendant  has  substituted  for  the 
clutch-box  the  old  plan  of  the  '  frog,'  and  instead  of  sepa- 
rating the  power  and  the  machine  by  a  clutch-box,  and  so 
throwing  the  machine  out  of  gear,  he  has  followed  the  old 
mode  of  throwing  off  the  strap,  but  he  has  adopted  the  more 
important  and  substantial  improvement  of  the  break,  which 
the  jury  have  found  is  in  itself  an  arrangement  of  machin- 
ery  new  and  useful  What  would  have  been  the  effect  if 
the  clutch-box  had  been  entirely  new,  and  the  plaintiff  had 
complained  of  its  use  only,  we  are  not  now  called  upon  to 
say ;  but  I  think  it  may  be  laid  down  as  a  general  propo- 

(a)  Probably  Lewis  ▼.  Marling,  4  C.  A  P.  52 ;  10  B.  &  C.  22. 
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iflgQ*  ^  sition^  (if  a  general  proposition  can  be  laid  oa&  subject 
applicaUe  to  such,  a  variety  o£  matters  as  patent  law, — 
matters^  indeed,  incommeiisurable  with  each  odier,  for  the 
same  dbotrine  which  wonld  applf  to  a  medicine  would 
scareoljr  apply  to  a  new  material  or  a  new  metal,)  that  if  a 
povtdon  of  a  patent  fiar  a  new  arrangement  of  machinerj  is 
in  itself  new  and  useful,  and  another  persim,  for  the  pur- 
pose of  producing  the>  same  effect,  usea  that  poirtion  of  the 
arrangement,  and  substitutes,  for  the  other  matters  com- 
bined with  i^  another  meohuucal  equivalent,  that  would 
be  an.  xnfidngement  of  the  patent  Such  is  the  case  in  the 
present  instance.  It  appears  to  me,  with  reference  to  the 
&cts  found  bj  the  jujy,  that  the  speoifioation  is  good,  and 
that  the  defendant  has  infimged  the  patent 


SoLVB,  K— 4  am  also  of  opinion  that  the  rule  ought  ta 
be  discharged.  The  first  question  is,  what  ia  the  coBStmo- 
tion  of  the  specification ;  because  when  diat  is  once  ascer- 
tained^ the  rest  foUows-  as  of  courses  In  my  (^inioii<,  what 
the  patentee  daima  is  a  matter  entirely  new,  subject  to  a 
qoalificatiott  "wddch  I  shall  presently  mention.  I  coaae  to 
that  condasion  on  reading  the  specifieation  as  a  person  of 
ordinary  undesstanding  would  do,  not  loosely  eonjectuxong 
anything^  but,  at  the  same  time,  not  scanning  it  as  if  it 
were  a  special  plea.  I  must  &rtber  say,,  that  in  my  expe- 
rience I  never  saw  a  fidrer  specification,  or  one  more  cal- 
culated ftdly  and  clearly  to  express  what  the  invention  is. 
The  plaintiff  begins  by  saying,  that  his  impzovements 
^  consist  in  a  no vel  arrangement  of  mechanism,  designed 
fov  the  purpose  of  instantly  stopping  the  whole  of  the 
working  parts  of  the  loom  whenever  the  shuttle  stops  in* 
the  shed."  It  is  well  known,  that,  in  working  the  power- 
loom,  it  occasionally  happens  that  tibe  shuttle  gets  entangled 
in  the  warp,  and  if  the  machine  be  not  instantly  stopped, 
the  whole  fabric  is  liable  to  be  damaged  The  plaintiff 
then  proceeds  to  tell  in  what  mode  that  has  hitherto  been 
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eflSected;  dud  for  tHis  piupose  Ki  is  not  neoessary  to  consi-'        18fio. 
dav  whether  lie  has  in  point  of  fact  correctly  stated  the 
mode,  bat  in  constraing  what  his  improvements  are,  we 
mxMt  consider  them  with  refeience^  to  that  which  he  de^ 
BCiibea  as/  the  piesent  mode,  and  which  he  says  isr  thia 
[Hifi  Loidship  read  that  part  of  the  specification.]'    In 
phiin  language,  foimerly  there  was  such  a  contrivance  of 
machinery,  tiiat  whenever  the  shuttle  got  entangled;  in  an 
instant  a.  certain  part  of  the  machine,-  which  he  calls  the 
''finger;''  sfirack  against  a  thing  called  the  ''firog,'' which  was 
fixed  to  theframe-work  of  the  machine,  the  effect  of  which 
was  t»  thnsw  the  wtufr  out  of  gear,  by^  throwing*  the  strap 
off  die  fiust  pulleys  on  to  tiie^  loose  pulley;    Having  tlina 
stated;  wt»t  he  oenBidered  the'  (dd  mode^  he  next  states 
what  he  co»ceivea  to  be  the^  defeetS'  of  that  mode:    [Ei9 
Lordship)  »e«d  that  portion)  of  db  8^cification.]i    Then, 
lumng  stated  that  his  object  i^to  introduce  some  impro^ie^ 
mente  whic&  shaQ  hame  the'  i^mfe  effiM^t  of  stt^ping  the 
raachihe;  but  without  the  violent  shock,  he  says  the  mode 
he:p*opeBes  is  thin     [His  Lordship  read  that  part  of  the 
qpeoificatioiL]    That  is  to  say,  whereas  heretolbre  the  strap 
ham  been;  thrown  off  by^  i^e  finger  striking"  against  the 
ixaide^wor^  tfnd  by  a  certain  apparatus  which  lifted  it 
fimn  theftet  pulley  on^  to  the  loose  pulley,  now  I  contrive 
tb  o^oid  that  shock^.  by  making  die  finger  strike  on  a  ver- 
tical lever,  viiNRatiug  on  a  pin  or  stud,  find  not  on  a  part  of 
theframe^work;  the  itssult  of  which  is,,  that  by  a  certain 
anaagement^  afberwanis  described,  the  strap  is  thrown  off. 
I  donotseethattheclutch-boic  is  claimed  as  an  invention. 
He  conceives  that  the  best  mode  of  fijdng  on  the  machinery 
is  with  a  clutehobox}  and.  in  substance  he  says,  my  improve- 
ment, whidi  mainly  consists  in  striking  the  vertical  lever^ 
whether  in  connection  with  a  clutch-box  or  not,  has  the  effect 
of  throwing  the  madiine  out  of  gear,  as  was  done  before,  but 
without  the  violence  of  die  shock.     And  he  then  adds, 
"  9imultaneoady  with  these  two  movements,  the  break  is 
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1860.        brought  in  contact  with  the  wheel"    [His  Lordship  read 

SiLLBBs      ^^^^  P^^  ^^  ^^^  specification.]    It  is  wrong  to  suppose  that 
-^  *•  in  this  specification  the  words  "  stopping  every  motion  of 

the  loom''  necessarily  mean  the  moving  power.  They  are 
used  very  generallyfor  "stopping  the  momentum  which  the 
machine  has  acquired.''  Then,  what  is  it  the  plaintiff  has 
claimed?  Why,  whereas  formerly  the  mode  of  stopping  the 
machine  was  by  throwing  off  the  strap  by  means  which 
caused  a  violent  jar,  I  have  introduced  an  arrangement  of 
machinery  which  shall  have  the  same  effect  of  throwing 
off  the  strap  as  before,  but  without  that  jar;  and  I  men- 
tion a  clutch-box  because  I  consider  that  the  best  mode  of 
fixing  on  the  wheels;  and  simultaneously  I  introduce  th&t 
which  the  jury  have  found  to  be  a  complete  novelty.  I 
check  the  momentum  already  acquired,  by  making  the 
same  machinery  apply  the  break  to  the  fly-wheel.  Can 
anything  be  more  clear?  It  seems  to  me  wholly  a  new  in- 
vention; except,  indeed,  if  the  plaintiff  had  proceeded 
against  any  person  for  using  the  clutch-box,  or  for  throw- 
ing the  strap  off  the  pulley,  he  could  only  have  succeeded 
by  shewing  that  they  had  done  so  by  means  of  the  vertical 
lever.  The  whole  of  the  application  of  the  break  is  a  no- 
velty; as  to  the  other  part,  he  does  not  profess  it  to  be  a 
novelty:  on  the  contrary,  he  states  exactly  how  it  was 
done  before,  and  points  out  what  his  distinctions  are,  and 
then,  after  having  described  in  detail  the  mode  of  making 
the  machinery  operate,  he  says,  "  I  claim  as  my  invention," 
&C.  [His  Lordship  read  that  portion  of  the  specification.] 
It  seems  to  me,  therefore,  that,  looking  at  the  construc- 
tion of  this  specification,  what  the  plaintiff  claims  is  a 
new  invention  altogether,  by  making  the  stoppage  consist 
in  the  striking  of  a  finger  (nearly,  but  not  quite,  in  the 
same  position  as  in  the  old  machine),  not  against  the  frame- 
work, but  against  a  lever  arranged  in  the  mode  which  he 
has  detailed  in  that  part  of  the  specification  which  I  have 
referred  to,  and  which  has  the  same  effect  that  the  former 
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machine  had,  of  throwing  the  strap  off,  whether  there  be  a  ISSO.  ^ 
clutch-box  or  not;  and  then  there  is  introduced  a  new  ele-  Sillbbb 
ment  altogether,  namely,  a  break,  which  at  the  same  time  picuirsoir. 
that  the  machineryis  put  out  of  gear,  has  the  effect  of  stop- 
ping the  fly-wheeL  That  is  the  construction  of  the  specificar 
tion.  Then  I  think,  that  when  the  complaint  is,  that  the 
infringement  has  been  of  that  which  is  found  to  be  entirely 
new,  the  learned  Judge  was  perfectly  right  in  his  direction 
to  the  jury.  The  question  was  not  whether  there  had  been 
any  infringement  of  the  combined  action  of  the  clutch-box 
and  the  break,  but  whether  the  defendant  imitated  that 
one  thing,  namely,  the  application  of  the  break  to  the  fly- 
wheel through  the  momentum  of  the  slay.  For  that  reason, 
there  haying  been  no  misdirection,  there  can  be  no  new 
trial,  and  the  specification  being  good,  the  rule  must  be 
discharged. 

Platt,  B. — ^I  am  of  the  same  opinion.  Until  the  year 
1845  there  was  no  means  of  stopping  the  power-loom  when 
the  shuttle  failed  to  perform  its  course,  without  causing  a 
yiolentshock.  The  plaintiff  applied  his  ingenuity  to  the  sub- 
ject, and  elaborated  a  mechanical  contrivance  for  stopping 
the  loom  instantaneously,  and  without  any  shock.  That 
is  effected  by  a  combination  of  machinery  which  the  jury 
have  found  to  be  new  and  useful,  and  by  which  at  the 
same  moment  the  loom  is  put  out  of  gear  and  the  fly- 
wheel is  instantaneously  stopped  by  a  pressure  equivalent 
to  the  velocity  of  the  machine  at  the  time;  because  we  all 
know  that  the  momentum  of  the  machine  depends  on  the 
quantity  of  matter  multiplied  into  the  velocity,  and  the 
quantity  of  matter  being  always  the  same,  of  course  the 
pressure  would  be  in  proportion  to  the  velocity  of  the  ma- 
chine. The  counteracting  force  which  would  be  used  for 
destroying  its  momentum,  would  always  be  in  proportion, 
and  therefore  it  would  create  an  absolute  stability,^-or 
rather,  it  would  produce  actual  quiet;  because  two  forces 
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^l8go.^  of  ^Q  same  amount,  opposed  io  each  other  in  .<q)po8ite  di- 
Ssuais  rectioiMs,  destroy  each  other.  Certainly  a  most  ingenious 
Dioviwm.  in^ontion.  !Then  the  nest.question  is,  whether  Jiie  plain- 
tiff,  haying  made  this. invention,  has  properly  described  it 
in  hi8:^pecificatiQn.  >He  fi]»t  points  out  the  object  •  of  l^s 
improTemente,  namely,  "  ityataniiy  .stopping  "  the  whole  of 
the  working  parte.pf [tibte  iloom  whene:ver  -the  shuttle  stops 
in  the  fihed.  Xhun,  after  «iving  an  account  of  the  mode 
in  which  looms  wene  stopped  up  to  idiait  time,  he  states 
the  maoner  in  which  he  .proposes  ito  do  ;it ;  aftd  then  he 
concludes  by  stating: that,  simultaneously  with  thdse  two 
mowmeota.  the  break  is  brought  in  coirtaflt.-in4h.the  fly- 
wheel.  :Surely  any. one  who  reads. that >8peoific«tion  *mu«t 
uttderetand  what  the  object  of  the  mTention  iras;  and  the 
mode  :by  which  it  is  to  be  effected  is  ^mestiminutely  de- 
scribed. Then  what  does  the  plaintiff  claim?  iQe  uBa^ps, 
''  I  claim  as  my  invention  the  above-described  novel  ar- 
rangement of  jmechaniflRL'"  What  for?  ^'JFot  stopping  .the 
.loom  nfr^enever  the  shuttle  tloes  joaat  complete  its  jcoume 
from  Que  box  to  the  other.''  Then  he  shews  how  iihat^is 
done:  '^'^by  disconnectin^the'main  drxving^pulley  from  the 
driving*abafb;  and  also  by  the  method ''--^which  the  con- 
jboxii  requires  to  be  <read,  '^  and  hj  the  method  of  bringing 
a  break  intoiconnection  with  tibtefly-wbeel,  for  the  purpose 
of  :p]:evenjt]ng  vthe  lathe  or  jslayfrom  beating  up  any  fur- 
ther,"!&c.  Therefore,  it  seems  to  <me  that  the  specification 
moat.djfltinetly  describes  the  injvention;  and  the  jury  hav- 
ibi^  found  .that  it  is  new  .and  useful,  and  that  the  act  of 
the  defefla^&ittt>w»8iiujbfltantially;a2i  infidngement  of  it,  the 
rule  ought. to  be  disdiaoged. 

JBule  •  dieeharged  (a). 

(a)  The  foUewixig  case,  which     but  has  not  h^n  -hithecto  re- 
was  referred  to  on  the  argument,      ported : — 
was  decided  in  Hilary  Term,  1846, 
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NiwTONi?.  Thb  GsAxiD.JtTacTioir  AiiuwAT  Qom^awz.  "    ^'     " 

0A8£  for- the  ifl£ringement  of  a  patent  for  '^oertam  improvemente-'in  ^Then  a  patent 
the  oonfitrnotian  Of  boxes  for  azlee  or  azletrees  tilf  loeomotire  engines  »  granted  hr 
and  carriages,  and  for  the  bearings  or  journals  of  madiinery  in  gene-  ^^'JjJjJ^*""* 
nd.*' — ^Pleas  (inter  alia),  not  guiltj;  that  the  inyention  was  not  new;  thiiigi,  some  of 
and  tiiatno  sufficient  specification  was  inroUed.  ▼hidi  are  old 

At  the  trial,  before  OressweU,  J.,  at  ti»  Xdyerpool  Bummer  Assises,  Jjf  ^JJ^^ of 
1845,  it  appeared  that  the  patent  in  question  was  granted  to  the  noTeltydinends 
plaintiff  in  May,  1843,  and  that  the  specification  (so  Isr  as  msterial)  ^n  ^«^ 
was  as  foUowB: — "  This  invention  consists  of  certain  improvements  in  ^],»„^  ^  ^^ 
the  manner  cff' making  or  constructing -the  boxes  within  which  the  spedficatioii  of 
gudgeons  or  jounuds  of  machinery  of  various  kinds,  and  particidarly  « ^^<^  »  n*^ 
the  axles  of  railroad  oars,  of  locomotive  engines,  and  of  otiier  can  and  ^j^^  hj^e 
'Carriages  are  to  run;  and  those  improvements  are- applicable  not  only  chemical  or  me- 
to  boxes  for  axles  or  gudgeons,  which  are  divided  ik>  asto  form  semi-  chMiical  eqniTir 
cytiBders,  but  also  to  boxes,  bearings,  or  sockets  that  are  not  divided,  ^^^  ^£  ^^ 
and  wfaidi  form  a  continuous  circle,  and  also  to  sockets  which  are  oombinatioii 
8quare,orof anyotherdesiredformyandwithinifhidiaTodorbaristo  ^^"V?*?^ 
slide,  as,  'for  example,  the  guide-rods  used  in  locontotive  and  other  gg^fj  of  an  in- 
steam  engines.    The  boxes  in  which  the  gudgeons  or-axles  are  to-run  fiingement  of 
are  to  be  formed  and  prepared  in  the  ordinary  way  of  those  which  are  ^  patent 
to  be  received  into  the  housings  or  plummer-blocks  of  locomotive 'en- 
gines, cars,  and  other  machinery, -they  being  made  df  brass,  bell  metal, 
or  any  other  metal  or  metallic  compound  which  has  -sufficient  strength 
and  is  capable  of  receiving  a  coating  Of  tin.    The  inner  parts  of  these 
boxes  aro  to  be  lined  with  any  of  the  harder  kinds  of  metallic  com- 
pounds or  alloys,  known  under  the  names  of  britsnnia  metal  or  pew- 
ter, and  of  which  compounds  or  alloys  block  tin  is  the  basis.    An  ex- 
cellent compound  or  alloy  for  this  purpose  may  be  prepared  by -taking 
about  fifty  parts  of  tin,  five  off *antimony,-and  one  of  copper ;  'but  other 
compounds  or  alloys  analogous  in  character  may  be  used.   To  prepare 
the  boxes  for  this  'composition,  'they  are  to  be  cast  with  projecting 
rims  or  fillets  along  their  interior  edges,  and  on  their  ends  within  -their 
semi-cylindrical  parts,  or  on  the  ends  only  of  the  boxes  or  sockets*  W^ien 
they  are  not  divide.    The  interior  of  these  boxes,  and  the  ledges, 
fillets,  or  rims  above  named  aiethen  to  be  cleaned  and  tinned-in*the 
usual  way  of  performing  that  operation.    A  cylindxical  or  semi-cylin- 
drical core  of  the  exact  sice  (in  its  cylindrical  port)  of  thegudgeon  or 
axle  which  is  to  run  within  the  bearing,  or  of  such  shape  and  dimen- 
sions as  may  be  necessary  for  the  sockets  of  a'tiide,  orof  the  stem  Ofa 
valve,  is  then  to  be  taken,  and  upon  such  core  the  box  to*  be  lined  is 
to  be  placed  in  such  manner  as  that  the  core  shall  coincide  witiiin  the 
situation  that  the  axle  or  gudgeon,  slide  or  stem  is  to  occupy  within 
such  box  when  in  use.    The  boxes  are  to  be  of  such  size  as  that,  when 
the  core  is  so  placed,  it  shall  not  toudi,  but  shall  be  neariyin  contact 


832  EXCHEQ0EB  BEPOBTS. 

I860.         with  the  projecting  rims  or  fillets;  its  distance  therefrom  may  be 
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about  the  thirty-second  part  of  an  inch,  more  or  less.  The  ends  of 
the  boxes  are  then  to  be  closed  by  any  suitable  means ;  so  that  the  in- 
Gbakd  Jmro-  terior  shall  form  a  mould  to  receive  the  lining  of  composition,  metal, 
Tiow  Railway  or  alloy,  which  is  to  be  fused  and  poured  into  it,  a  proper  aperture  be- 
ing prepared  for  that  purpose.  This  aperture,  in  the  boxes  for  rail- 
road cars  and  locomotive  engines,  may  consist  of  a  hole  an  inch  or 
more  in  diameter,  left  through  their  middles  in  the  act  of  casting 
them,  and  in  all  cases  the  opening  may  be  so  proportioned  as  to  suit 
the  size  of  the  box  that  is  to  be  lined.  The  metallic  composition, 
when  melted  and  poured  into  the  box,  which  has  been  prepared  by 
being  tinned,  will  unite  firmly  with  its  interior,  and  will  cover  the 
edges  of  the  rims  or  fillets,  so  as  to  prevent  contact  between  them  and 
the  gudgeons,  axle,  slides,  or  stems,  which  they  are  to  receive,  whilst 
the  ledges  will,  at  the  same  time,  effectually  prevent  any  tendency  in 
the  composition,  metal,  or  alloy  to  spread  from  the  weight  or  friction 
of  the  load,  or  the  motion  of  a  slide  or  stem.  In  boxes  thus  prepared, 
the  heating  and  abrasion,  which  are  so  apt  to  occur  in  boxes  so  ordi- 
narily constructed,  do  not  take  place,  and  their  durability  is  conse- 
quently increased.  By  the  employment  of  the  metallic  alloy  in  sheaves, 
and  other  articles  of  this  description,  and  the  substitution  of  a  hard 
compound  metal  of  copper  and  tin  for  the  iron  boxes  and  for  the  iron 
pins  or  axles  upon  which  the  sheaves  are  to  run,  the  injurious  conse- 
quences frequently  resulting  from  the  oxidation  of  the  iron  are  obvi- 
ated, such  sheaves  always  turning  freely  on  their  pins  or  axles,  whilst, 
when  made  of  iron,  they  are  often  obstructed,  and  sometimes  set  &st, 
from  the  cause  above  named.  I  claim  as  the  invention,  maVing  or 
constructing  the  boxes  within  which  the  journals  or  axles  of  machineiy 
are  to  run,  or  within  which  the  rods  of  slides,  or  the  stems  of  valves, 
and  other  analogous  parts  of  machineiy  are  to  slide,  by  providing  them 
with  rims  or  fillets  along  their  edges  and  at  their  ends,  or  at  their  ends 
only,  according  to  the  nature  and  form  of  the  box,  in  the  manner  and 
for  the  purpose  herein  set  forth;  and  lining  such  boxes,  prepared  in 
such  or  a  similar  manner,  with  a  metallic  composition  or  alloy,  of 
which  tin  is  the  baas,  for  the  purpose  herein  fully  made  known  and 
described.  Instead  of  employing  rims  or  fillets  for  the  purpose  of 
holding  or  retaining  the  metallic  compound  or  alloy,  other  methods, 
such  as  knobs,  projections,  or  holes  may  be  adopted.  1  do  not  there- 
fore intend  to  confine  myself  to  the  precise  manner  in  which  the  in- 
vention is  carried  into  effect ;  it  is  evident  that  the  mode  may  be 
varied  without  departing  from  the  nature  of  the  invention.'* 

Formerly,  the  boxes  in  which  the  axle-trees  of  locomotive  engines 
ran  were  made  of  hard  metal,  chiefly  brass,  and  consequently  heating 
and  abrasion  existed  to  a  great  degree.  That  was  obviated  by  the 
plaintiffs  invention.  The  defendants,  after  the  date  of  the  patent, 
made  boxes  with  a  lining  of  tin  for  their  locomotive  engines;  they 
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fidnot,  however,  make  their  boxes  with  rimsor  fillets,  or  any  equivaf  1800. 

lent,  nor  did  they  use  any  alloy,  but  in  the  middle  of  the  box,  while  "L  ^     ^ 

the  brass  was  hot,  they  nibbed  a  stick  of  tin,  working  it,  not  by  a  ^^ 


mould,  bat  by  a  soldering-iron,  so  that  it  was  thick  in  the  middle  and  GmA»i>  Jwc- 
fined  off  to  the  edges.  The  learned  Judge  told  the  jury,  that  they  *^®"  o^^^'^ 
must  take  the  whole  of  that  for  which  the  patent  was  granted,  indud- 
ing  the  fillets  within  the  outer  case,  as  well  as  the  lining  with  tin  and 
the  soft  metal,  and  say  whether  the  invention  was  new.  Also,  that  if 
a  patent  was  granted  for  a  new  combination  of  several  things  known 
before,  that  did  not  prevent  any  one  firom  using  those  parts  which 
were  old*  That  it  was  fer  the  jury  to  say,  whether  the  part  here  used 
by  the  defendants  was  substantially  the  same  thing  as  the  plaintiff's 
invention.  They  having  found  a  verdict  for  the  plaintiff,  in  the  fol* 
lowing  Michaelmas  Term  a  role  nisi  was  obtained  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  ground  (amongst  others)  of  misdirec- 
tion ;  against  which, 

Baines,  Martin^  AdUphtUy  and  WthtUTj  shewed  cause  (a),  (Jan.  29, 
1846.) — ^With  respect  to  the  question  of  novelty,  they  argued,  that 
the  patent  was  for  a  combination  only,  and  therefore  the  juiy  were 
properly  told  to  take  the  whole  of  that  for  which  the  patent  was  grant- 
ed, and  say  whether  it  was  new.  As  to  the  question  of  infringement, 
they  argued  that  the  invention  consisted  in  the  application  of  the  soft 
metal  to  the  hard  metal,  for  the  purpose  of  lessening  friction ;  and  that 
the  rims  or  fillets  were  not  an  essential  part  of  the  patent,  but  merely 
the  best  mode  of  carrying  out  the  invention ;  and  that,  according  to  the 
principle  laid  down  in  Heath  v.  Unwin  {b)^  if  a  person  substituted  an 
equivalent,  whether  chemical  or  mechanical,  for  a  part  of  an  inven- 
tion which  was  new  and  useful,  that  was  an  infringement. 

Jervis,  Orampton,  and  Ocndinff^  in  support  of  the  rule,  argued,  First, 
That,  upon  the  true  construction  of  the  specification,  the  claim  was  for 
lining  tiie  hard  metal  by  means  of  rims  or  fillets,  or  by  other  mechan- 
ical means,  so  that  the  alloy  might  adhere ;  and  that  the  learned  Judge 
ouj^t  to  have  left  it  to  the  jury  to  say  whether  the  application  of  the 
alloy,  combined  with  the  rims  and  fillets,  was  new.  Secondly,  That 
the  plaintiff's  was  a  mechanical,  and  the  defendants'  a  chemical  pro- 
cess; and  that  the  use  of  a  chemical  equivalent  was  no  infringement 
of  a  mechanical  mode  of  producing  a  certain  effect.  At  aU  events,  the 
learned  Judge  should  have  left  it  to  the  jury  to  say  whether  the  de- 
fendants had  infringed  the  combination. 

Pollock,  0.  B. — ^The  rule  ought  to  be  discharged.  The  criterion  to 
be  applied  on  inquiring  whether  the  subject-matter  of  a  patent  is  novel, 


(a)  BeiorePcllock,Q.  B.,Alder8on,B.,  and  Bolfe ,B.    (Q  13  M.  & W.  683, 
VOL.  V.  Z  BXOH. 
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1800.  is  to  look  hi  the  whole  specification,  and  see  what  is  there  claimed. 
Now,  referring  to  the  language  of  this  specification,  it  appears  to  me, 
that  in  substance  what  the  patentee  claims  ib  the  lining  of  these  boxes 
OaAitD  Juvo-  with  an  alloy  of  tin,  haying  certain  provisions,  partly  mechanical  and 
*"*"  ^^^^^  partly  chemical,  for  keeping  the  lining  in  its  place.  That  the  mode 
adopted  by  the  plaintiff  is  partly  chemical,  it  is  impossible  to  doubt, 
because  he  first  tins  the  inside  before  the  aUoy  is  introduced ;  and  the 
evidence  was,  that  by  means  of  that  tinning,  the  alloy  is  made  to  unite 
with  the  hard  metal,  which  it  would  not  otherwise  do.  Therefore,  I 
think  the  juiy  were  correctiy  told  that  they  were  to  consider  whether 
the  invention  was  new  as  a  wholey-^not  whether  it  was  new  as  to  eveiy 
part;  because  in  modem  times  that  is  a  novelty  very  rarely  met  with: 
the  more  general  Subject  of  a  patent  now  is,  some  new  combination  or 
new  application. 

With  respect  to  the  question  of  infringement,  it  appears  to  me  that 
the  direction  of  the  learned  Judge  was  perfectiy  correct.  If  a  Judge, 
when  a  patent  case  is  before  him,  is  to  read  a  lecture  on  the  natural 
philosophy  which  belongs  to  the  patent,  and  to  be  strictly  correct  in 
every  remark  he  makes,  I  am  afraid  that  few  verdicts  in  patent  cases 
would  stand.  No  doubt  he  is  to  construe  the  specification,  and  tell 
the  juiy  what  the  patent  is  for ;  but  it  is  for  them  to  say  whether  the 
facts  brought  before  them  do  or  do  not  amount  to  an  infringement. 
It  was  argued,  that  the  same  criterion  is  to  be  applied  to  the  question 
of  infringement  as  to  that  of  novelty.  But  that  is  not  so.  In  order 
to  ascertain  the  novelty,  you  take  the  entire  invention,  and  if,  in  all  its 
parts  combined  together,  it  answer  the  purpose  by  the  introduction  of 
any  new  matter,  by  any  new  combination,  or  by  a  new  application,  it 
is  a  novelty  entitled  to  a  patent.  But  in  considering  the  question  of 
infringement,  all  that  is  to  be  looked  at  is,  whether  the  defendant  has 
pirated  a  part  of  that  to  which  the  patent  applies;  and  if  he  has 
used  that  part  for  the  purposes  for  which  the  patentee  adapted  his  in- 
vention, and  for  which  he  has  taken  out  his  patent,  and  the  jury  are 
of  opinion  that  the  difference  is  merely  colourable,  it  is  an  infringement. 
For  these  reasons  it  appears  to  me  that  there  was  no  misdirection. 

Aldkhsok,  B. — I  am  of  the  same  opinion.  In  considering  whether 
the  invention  is  new,  the  proper  mode  is  to  take  the  specification  al- 
together, and  see  whether  the  matter  claimed  as  a  whole  is  new.  Now, 
the  whole  which  may  be  new  as  claimed,  may  consist  in  some  degree 
of  old  parts,  and  in  some  degree  of  new  parts.  The  question  of  no- 
velty, however,  will  depend  on  whether  the  whole  taken  together  is 
new,  though  it  may  in  part  consist  of  old  parts,  provided  the  patentee 
does  not  claim  the  old  parts,  but  only  the  combination  of  them  and 
the  new.  If  that  be  so,  the  learned  Judge  was  perfectiy  correct  in 
telling  the  jury  that  they  were  to  take  the  whole  of  the  specification 
into  their  consideration,  for  the  purpose  of  determining  whether  the 
invention  was  a  novdty. 
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Then,  as  to  the  infiingement.    There,  undoubtedly,  the  question  is        1850. 
altogether  altered,  because,  where  the  invention  consists  partlj  of      ^     ^     ^ 
what  is  old  and  partlj  of  what  is  new,  the  combination  is  the  subject  ^ 

of  the  patent.  Therefore,  a  person  cannot  infringe  that  part  of  the  GFaisB  J  wo- 
patent  which  ia  old,  became  the  public  cannot  be  prevented  from  using  ''^'  Bailwat 
ihatwhich  they  had  before  used  in  that  state.  If  the  inyention  consists 
of  something  new,  and  a  combination  of  that  with  what  is  old,  then, 
if  an  indiiidual  takes  for  his  own  and  uses  that  which  is  the  new  part 
of  the  patent,  that  is  an  infringement  of  it.  The  question  left  to  the 
juxy  was,  whether  the  part  which  the  defendants  had  infringed  was 
or  was  not  a  new  part  of  the  invention.  That  raises  the  question, 
whether  the  soft  metallic  lining,  as  applied  to  these  boxes,  was  or  was 
not  a  new  invention.  If  the  defendants  had  shewn  that  that  part  of 
the  invention  had  been  used  before,  that  would  have  been  an  answer 
to  the  infringement,  even  though  it  might  not  have  been  a  sufficient 
answer  to  the  question  of  novelty;  but,  in  my  opinion,  the  evidence 
was  materially  in  favour  of  the  plaintiff. 

BoLFs,  B. — I  shall  add  very  few  observations;  indeed  I  should  have 
added  none,  had  it  not  been  for  the  way  in  which  the  matter  was  pressed 
bjthe  defendants' counsel,  as  if,  in  constmingthe  speciiication,  the  in- 
vention consisted  of  the  rims  or  fillets,  and  the  rest  was  a  mere  adjunct* 
They  discussed  and  scanned  the  language  of  the  specification  in  the 
same  sort  of  spirit  as  if  it  were  a  plea  or  replication  specially  demurred 
to.  That  is  not  the  spirit  in  which  a  spedfication  should  be  inspect- 
ed* The  proper  mode  is  to  construe  it,  and  see  what  is  thegoodsense 
of  it,  and  whether  that  which  the  patentee  claims  as  his  invention  is 
there  distinctly  and  clearly  explained.  It  is  true  that  here  the  plain- 
tiff begins  by  describing  the  form  of  the  boxes  in  which  this  lining  is 
to  be  introduced ;  but,  on  looking  to  the  whole  specification,  it  is  evi-^ 
dent  that  what  he  means  by  **  improved  boxes  ^  is  boxes  having  a  lin- 
ing of  soft  metal,  that  lining  being  held  in  its  place  in  the  best  man- 
ner, which  he  points  out.  The  learned  Judge  told  the  jury,  that,  in 
order  to  find  the  infringement,  they  must  find  that  some  part  of  the 
patent  (which  means  some  material  part,  and  which  was  new),  had 
been  used  by  the  defendants.  There  was  no  evidence  of  the  defend* 
ants  having  used  anything  but  the  lining  of  alloy;  therefore,  when  the 
juy  found  infringement,  of  necessity  they  found  that  it  was  a  new 
invention* 
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1850. 
May  9^.  "MeaB  V.  BaSHFOBD. 


Di 


To apica of      X^EBT  on  simple  contract — Plea,  that  the  plaintiff,  be- 
^  ^       Fore  and  at  the  time  of  the  commencement  of  this  suit. 


on  nmiuo  con- 


trut,  the  plain-  ^^  ^^^^  g^^  jg  indebted  to  the  defendant  in  a  large  sum 

tiff  replied,  M  ° 

to49ti6«.iod.,  of  money,  to  wit,  5001,  for  work  done,  and  for  goods  sold 

debt,  that  the  and  delivered,  -and  for  money  lent,  &c.,  which  said  sum  of 

wfiff  M £^  '  money  so  due  to  the  defendant  equals  the  supposed  debt 

'STum^J^  above  demanded,  and  all  damages  by  the  plaintiff  sus- 

did  not  aocrae  tained  by  reason  of  the  detention  thereof,  and  against 

jmn,  condnd-  which  said  sum  of  money  so  due  to  the  defendant,  he  the 

^ti^  *And  defendant  is  ready  and  willing  and  hereby  offers  to  set  off 

M  to  the  red-  and  allow  to  the  plaintiff  the  fuU  amount  of  the  last- 

dne  of  the 


of  action,  mentioned  debt  and  damages,  according  to  the  form  of  the 
•ayif  thathe      Statute,  &C. — Verification. 

iScbt«d"m<^o  Replication. — As  to  the  plea  of  the  defendant,  so  far  as 
et  fonni;  con-     the  same  relates  to  the  sum  of  49i.  16«.  lOd.,  parcel  of  the 

dndinff  to  the       t  ■•       • 

country:—  ciebt  in  and  by  the  declaration  demanded,  the  plaintiff 
a^maarmc  ^^^^>  that  the  supposed  debts  and  causes  of  set-off  in  the 
that  the  rei^i-    pj^  mentioned,  so  far  as  the  same  relate  to  the  said  sum 

cation  waa  bad.  -^ 

The  phiintiff  of  49/.  16^.  10(2.,  parcel  &a,  did  not  nor  did  any  or  either 

ahonld  in  such        r>    ^  *  'iii»i  • 

caae  repiT,  that  01  them  arise  or  accrue  to  the  defendant  at  any  time 

part  of  the  nib- 

jectrmatter  of 

the  §eHi<ff  11  baned  by  the  i tatate,  and  that  he  ia  not  indebted  to  the  defendant  in  any  ■am  which 

(ezdnding  the  part  ao  barred)  equals  the  amount  of  the  phiintiff*!  demand. 
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^tldn  six  years  next  before  the  commencement  of  tills        1850. 
emty  modo  et  form&. — ^Verification. 

And  as  to  the  plea,  so  far  as  the  same  relates  to  the  re^ 
sidue  of  the  causes  of  action  in  the  declaration  mentioned, 
the  plaintiff  says,  that  he  was  not  nor  is  indebted  to  the 
defendant,  modo  et  forma;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes  (amongst  others)| 
that  the  replication  neither  traverses  nor  confesses  and 
avoids  the  plea.    That  it  tenders  immaterial  issues;  for 
the  plaintiff  might  succeed  on  either  of  such  issues,  and 
yet  may  be  indebted  ta  the  defendant  in  a  sum  equal  to 
the  debt  in  the  declaration  and  damages.    That  the  de-^ 
fendant  cannot  take  any  issue  or  issues  on  the  replication^ 
for  whether,  on  the  whole  of  such  replication,  or  on  both 
or  either  of  the  parts  thereof,  the  issue  or  issues,  or  either 
of  them,  should  be  found  in  favour  of  the  plaintiff  or  de* 
fendant,  it  would  not  affect  the  truth  of  >the  plea.     That 
the  first  part  of  the  replication,  though  by  its  commence- 
ment it  purports  to  answer  so  much  of  the  plea  as  relates 
to  the  sum  in  the  introductory  part  of  the  replication  men- 
tioned, yiz.  492.  Ifi&ilOd,  it  does  in  effect  and  substance 
answer  the  whole  of  the  plea.     That  the  second  part  of 
the  replication,  though  it  purports  by  its  commencement 
to  answer  the  residue  of  the  causes  of  action,  does  in  effect 
and  substance  answer  the  whole  of  the  last  plea; 

Peacock,  in  support  of  the  demurrer. — ^The  gist  of  a  plea 
of  set-off  is,  that  the  plaintiff  is  indebted  to  the  defendant 
in  an  amount  at  least  equal  to  the  sum  due  from  the  defend- 
ant to  the  plaintiff.  But  here  the7)laintiff,  by  replying  the 
Statute  of  Limitations  to  so  much  of  the  set-off  as  relates 
to  a  portion  of  his  claim,  and  nil  debet  as  to  the  residue, 
raises  a  different  and  immaterial  issue.  The  plaintiff 
ought  to  have  replied  to  the  whole  plea  nil  debet;  in 
which  case  the  defendant  must  have  proved  a  debt  due 
to  him,  not  barred  by  the  statute,  equal  to  the  amount 
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180a  which  the  plaintiff  might  proye.  [Plattj  B. — Under  this 
form  of  replication,  if  the  residue  was  not  sufficient  to  out- 
top  the  plaintiff^s  claim,  he  would  be  entitled  to  recover, 
although  the  492.  16a  lOdL  was  not  barred  bj  the  statute.] 
The  case  is  similar  to  Briscoe  y.  H%ll{a)y  where  to  a  plea  of 
set-off  the  plaintiff  replied,  that»  except  as  to  972.  12a  4d, 
parcel  &a,  he  was  not  indebted,  modo  et  formi;  and  also 
to  972. 12&  4(2.,  parcel  Jca,  that,  before  the  pleading  of  the 
replication,  the  plaintiff  had  paid  that  sum  into  Court  in 
a  cross  action  brought  against  him  by  the  defendant,  which 
sum  the  defendant  took  out  of  Court  in  satisfaction;  and 
that  replication  was  held  bad,  on  the  ground  that  there 
was  no  averment  in  the  plea  that  the  monies  therein  men- 
tioned, exclusive  of  the  972.  1&.  4c2.,  were  sufficient  to 
meet  the  plaintiff's  demand.  A  plea  of  set-off  is  not 
divisible,  unless  where,  taken  together  with  other  pleas, 
it  covers  the  whole  of  the  plaintiff's  demand:  Tuck  v. 
TuokQi).  In  TumbvU  v.  PeU{c\  the  defendant  pleaded, 
by  way  of  set-off,  that  the  plaintiff  was  indebted  to  him  in 
a  certain  amount  on  a  judgment  recovered,  concluding 
with  a  verification  by  the  record;  and  in  a  certain  other 
sum  on  a  promissory  note.  The  plaintiff  replied,  as  to  the 
former  amount,  nul  tiel  record,  and  as  to  the  latter,  never 
indebted;  and  the  Court  intimated  a  strong  opinion  that 
both  plea  and  replication  were  bad.  This  point  was  also 
raised  in  Fairihome  v.  Donaid(d),  but  not  expressly  de- 
cided, both  parties  having  consented  to  amend. — [He  also 
dted  1  Wms.  Saund.  388,  n.  (r).] 

Lu^  contrk — A  plea  of  set-off  is  in  the  nature  of  a  de- 
claration in  a  counter  action,  and  may  consist  of  a  multi- 
plicity of  claims,  to  each  of  which  the  plaintiff  may  have 
a  different  answer.  Although  the  amount  proved  under  a 
plea  of  setoff  to  the  whole  declaration  does  not  cover  the 

(a)  10  M.  &  W.  736.  (e)  2  Exch.  793. 

(b)  6  M.  ^  W.  109.  Id)  13  M.  *  W.  4S4. 
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plaintiff's  demand,  the  defendant  is  still  entitled  to  the 
benefit  of  it  in  reduction  of  damages:  Rodgers  v.  Mow  (a). 
Suppose,  instead  of  an  indefinite  claim,  the  defendant  had 
set  off  two  promissory  notes  of  1001,  each,  the  fact  being 
that  one  of  them  was  barred  hj  the  Statute  of  Limitations, 
and  the  other  paid;  if  the  plaintiff  had  replied  to  the 
whole  plea  the  Statute  of  Limitations,  it  is  evident  that 
he  could  not,  under  that  replication,  prove  that  one  of  the 
notes  was  paid.  But,  by  thus  dividing  his  replication  ac- 
cording to  the  subject-matter  of  defence,  if  he  proves  one 
branch  of  the  replication  and  fails  on  the  other,  he  would  < 
be  entitled  to  judgment  on  the  former  and  the  defendant 
to  judgment  on  the  latter.  [Alderaon,  R — ^The  true  ques^ 
tion  is,  whether  there  is  a  debt  due  from  the  plaintiff  to 
the  defendant,  which,  excluding  that  portion  barred  by 
the  statute,  equals  the  plaintiff's  demand.]  Then  the  de- 
fendant should  by  his  rejoinder  either  deny  that  any  part 
of  the  set-off  is  barred  by  the  statute,  or,  admitting  that  it 
is  barred,  state,  by  way  of  new  assignment  to  that  branch  of 
the  replication,  that  the  residue  equals  the  plaintiff's  claim. 
Under  this  form  of  replication,  the  defendant  has  all  the 
advantage  which  he  would  have  had  under  nil  debet,  with' 
respect  to  an  acknowledgment  of  the  debt,  to  take  the 
case  out  of  the  statute:  Oale  v.  Capem{b).  Fairihome  v. 
Donald,  and  TumJimU  v.  PeU,  can  scarcely  be  considered  as 
authorities,  for  there  the  parties  amended  on  the  sugges* 
tion  of  the  Court  In  Blakedey  v.  8maUwood(c)y  the  form 
of  replication  was  the  same  as  the  present,  except  that 
there  was  a  single  conclusion  with  a  verification  to  the 
whole;  and  on  that  ground  only  it  was  held  bad. 

Peacock,  in  reply. — ^Assuming  that  the  492.  IBs.  I0c2.  is 
barred  by  the  statute,  if  the  defendant  proved  a  further 
sum  due  to  him  equal  to  what  the  plaintiff  proved,  the 

(a)  15  M.  A  W.  444.        {b)  1  A.  A  X.  103.        (c)  8  Q.  B.  636. 


'' 
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IBSO.  defendant  ought  to  succeed  on  the  whole  cause  of  action; 
but,  neyertheless,  the  plaintiff  would  be  entitled  to  recover 
492. 16«.  lOd 

Cur.  ady.  vult. 

The  judgment  of  the  Court  was,  in  the  following  Hilary 
Vacation  (Feb.  26),  delivered  hj 

Aldebson,  B. — ^This  case  was  argued  in  Trinity  Term 
last,  before  Lord  Oranwortk,  my  Brother  Piatt,  and  myself 
The  question  was,  whether  this  replication  is  good  on  spe- 
cial demurrer.  We  think  it  is  not.  The  gist  of  the  plea 
of  set-off  is,  that  the  plaintiff  is  indebted  to  the  defendant 
in  a  sum  equal  at  least  to  that  which  he  is  seeking  to  re- 
cover in  this  action.  The  plaintiff  in  his  replication  en« 
deavours  to  meet  this  plea  by  dividing  his  demand  (not 
the  setoff)  into  two  parts.  As  to  492.  IQe.  10(2.,  part  of  his 
demand,  the  plaintiff  says,  that  the  set-off,  so  far  as  relates 
to  that  sum,  that  is,  to  that  portion  of  his  demand,  is 
barred  by  the  Statute  of  Limitationa  And,  so  far  as  it 
relates  to  the  residue  of  his  demand,  the  plaintiff  says  he 
is  not  indebted,  modo  et  form&. 

Now,  in  the  first  place,  though  that  part  of  the  replica- 
tion which  insifits  on  the  statute  purports  to  give  an  an- 
swer to  the  set-off  only  so  far  as  relates  to  49/.  16&  lOd, 
part  of  the  plaintiff's  demand,,  yet  what  is  asserted  is,  that 
the  causes  of  set-off  are  barred  by  the*  statute;  and  if  this 
be  so,  that  part  of  the  replication,  though  purporting  to 
be  replied  only  to^  492.  16s.  lOcL,  ia  in  truth  a  replication 
to  the  whole  plea;  for  if  the.  causes  of  set-off,  that  is,  all 
the  causes  of  set-off,  are  barred  by  the  statute,  so  as  not 
to  be  an  answer  to  the  plaintiff's  demand  of  492. 168.  lOd, 
so  neither  can  they  be  an  answer  to  the  rest  of  his  claim. 

But  suppose  this  objection  to  be  gotten  over,  and  that 
the  replication  should  be  read  as  if  it  had  been  a  state- 
ment, that  as  to  492. 16^.  10(2.,  parcel  of  the  plaintiff's  de- 
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miandy  the  causes  of  set-off  to  a  like  amount  are  barred  by  isoo. 
the  statute,  this  is  obviously  no  answer  at  all  to  the  de- 
fendant. It  may  be  that  items  to  that  amount  may  be 
barred  by  the  statute,  and  yet  there  may  be  remaining  a 
set-off  not  barred,  sufficient  to  equal  the  plaintiff^s  demand, 
which  may  be  established  by  theproo£  The  only  course 
open  to  the  defendant  on  this  replication,  supposing  his 
set-off  to  consist  of  sums  not  barred  by  the  statute^  equal 
to  the  plaintiff's  demand,  and  ^o  of  sums  to  the  amount 
of  49iL  16&  lOd,  barred  by  the  statute,  would  be,  that  he 
should  rejoin  by  stating  in  the  nature  of  a  new  assign- 
ment, (which,  perhaps,  considering  the  peculiar  nature  of 
a  plea  of  set-off,  might,  if  justice  required  it,  be  allowed,) 
that  the  sums  which  he  intended  to  set  off  against  the 
492.  16s.  10(2.,  parcel  of  the  plaintiff's  demand,  were  other 
and  different  from  the  sums  barred  by  the  statute.  But 
even  if  such  a  rejoinder  would  not  be  bad,  as  being  a  de- 
parture from  the  plea,  or  on  any  other  ground,  still  the 
plaintiff  has  no  right  by  such  a  replication  to  drive  the 
defendant  to  take  issue  on  matters  which  may  be  imma- 
terial and  which  were  not  stated  in  the  plea.  What  the 
defendant  undertook  to  prove  was,  that  his  cross  demand 
in  its  integrity  equalled  the  plaintiff's  whole  claim  when 
proved, — ^not  that  he  had  particular  matters  of  set-off 
against  particular  parts  of  the  plaintiff's  original  demand. 
The  course  of  pleading  attempted  by  the  plaintiff  leads 
to  this  anomaly,  that,  .though  there  will  be  two  issues  to 
be  tried,  each  going  only  to  a  part  of  the  cause  of  action, 
namely,  first,  whether  there  is  a  good  set-off  to  a  part  of 
the  cause  of  action  arbitrarily  selected  by  the  plaintiff  in 
his  replication,  and  secondly,  whether  there  is  a  good  set- 
off to  the  residue;  yet,  if  either  of  these  issues  is  disposed 
of  in  favour  of  the  plaintiff,  it  entitles  him  to  judgment  on 
the  whole  plea  and  the  whole  cause  of  action,  and  makes 
the  result  of  the  issue  as  to  the  other  part  wholly  imma^. 
teriaL    This  is  clearly  anomalous  and  bad. 
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1850.  The  proper  course  for  the  plaintiff  to  haye  followed  in 

this  case  is  pointed  out  by  mj  Brother  Parke,  in  J^air- 
thome  V.  Donald  (a).    He  should  have  replied,  that  part  of 
the  subject-matter  of  the  set-off  was  barred  by  the  statute, 
and  that  he  is  not  indebted  to  the  defendant  in  any  sum 
which  (excluding  the  part  so  barred)  equals  the  amount 
of  his  demand    On  pleadings  so  constructed,  the  defend- 
ant would  have  been  bound  to  support  his  defence  by 
shewing  a  set-off  not  barred  by  the  statute,  and  which 
should  equal  or  exceed  the  plaintiff's  demand,  which  may 
be  established  by  the  proof    This  is  precisely  what  the 
plea  bound  him  to  prove,  and  no  more.    With  respect  to 
the  case  of  Blakedey  y.  SmaUwoodQ!)),  cited  by  Mr.  Luah, 
it  may  be  observed,  that  the  Court  there  proceeded  on  the 
ground  that  the  plaintiff  had  improperly  concluded  what 
was  in  fact  a  mere  traverse  with  a  verification.    The  repli- 
cation there  did  not,  as  it  does  here,  attempt  to  divide  the 
causes  of  action,  but  only  the  causes  of  set-off,  into  two 
parts;  and  the  Court  there  cautiously  abstains  from  say- 
ing that  the  replication  would  have  been  bad  if  it  had  con- 
tained proper  conclusions  to  its  different  parts.     If  the 
plaintiff  chooses  to  amend  on  the  usual  terms,  we  think 
he  should  be  at  liberty  to  do  so,  but  otherwise  we  think 
that  our  judgment  ought  to  be  for  the  defendant. 
Amendment  accordingly,  otherwise 

Judgment  for  the  defendant 

(a)  13  M.  t  W.  424.  (5)  8  Q.  B.  538. 
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Hutchinson,  Administratrix  of  Joseph  Hutchinson,  de-      May  22. 
ceased,  v.  The  York,  Newcastle,  and  Berwick  Railway 
Company. 

v>ASE  upon  the  statute  9  &  1 0  Vict  c.  93. — The  declar*  a  muter  is  not 
ation  stated,  that  whereas  before  and  at  the  time  of  the  £^^^t  for 
committing  of  the  grievances  hereinafter  mentioned,  and  ^^^'^^J^^I 
in  the  lifetime  of  Joseph  Hutchinson,  the  said  Joseph  genceofafd- 
Hutchinson  was  in  the  employ  and  service  of  the  defend-  the  oooise  of 
ants;  and  while  in  such  service  and  employ,  the  said  Jo-  emSo™nt'^ 
seph  Hutchinson,  at  the  request  of  the  defendants,  and  in  provided  the 

^     ^  \  ^       ^  latter  be  a  per- 

the  discharge  of  his  duty  as  their  servant,  became  and  was  mh  of  compe- 

•  •  »m  »  i*ii/*i     tent  care  and 

a  passenger  in  a  certam  railway  carriage  of  the  defend-  .km. 

ants,  in  and  upon  a  certain  railway  of  which  the  defend-  ^^^'/^^t 

ants  were  then  possessed,  to  go  in  and  by  the  said  railway  ^^  RaUway 

,  Company,  in 

caniage  from  a  certain  place,  to  wit,  Yiego  Bank  Foot»  to  diacfaaige  of  hia 

a  certain  other  place,  to  wit.  South  Shields,  which  said  ^^^i^^^ng 

railway  carriage  thea  was  drawn  in  and  upon  the  said  ^^^^^^^ 

railway  by  a  certain  locomotive  steam-engine,   and  the  others  of  their 

said  steam-engine  and  railway  carriage  then  were  under  through  whose 

the  guidance,  government,  and  direction  of  the  defend-  J^lj^^ 

ants,  to  wit,  by  certain  then  servants  of  the  defendants  in  Pl??*'"'^^???* 

that  behalf    And  whereas  also,  before  and  at  the  time  of  that  his  repre- 

the  committing  of  the  grievances  hereinafter  mentioned,  ^ma^t^an 

and  in  the  lifetime  of  the  said  Joseph  Hutchinson,  the  JJ^^o^^ 

defendants  were  possessed  of  a  certain  oth&r  locomotive  under  the  9  & 

^  10  Vict.  c.  98; 

and  that  it 
made  no  difierence  in  this  respect  whether  the  accident  was  occasioned  by  the  negligence  of  the  ser- 
vants gviding  the  tnin  in  wfaidi  the  deceased  was,  or  of  those  gniding  the  other  train,  or  of  both. 

A  declaration  in  an  action  under  the  9  &  10  Vict  c.  93,  stated  uiat  H.  war  in  Uie  employ  and 
service  of  the  defendants,  and  Uiat,  in  the  disdiarge  of  his  dnty  as  sach  servant,  he  became  a  passen- 
ger in  a  railway  caniage  of  the  defendants^  drawn  by  a  steam<engine  under  the  guidance  of  the 
defendants,  to  wit,  by  their  serrants;  that  the  defendants  were  possessed  of  another  steam-engine, 
which  then  was  drawing  other  railway  carriages,  and  which  was  nnder  the  guidance  of  the  defend- 
ants, to  wit,  by  their  servants;  yet  the  defendants  conducted  themselves  so  negligently  in  and  about 
die  goidaaoo  of  the  first-mentioned  engine  and  caniage,  and  also  in  and  about  the  guidance  of  the  other 
engine  and  carriages,  that  a  collision  took  place,  and  H.  was  thereby  killed. — Fleay  that  the  collision 
took  place  solely  through  the  negligence  of  the  servants  of  the  defendants;  and  that  the  engines  and 
cami^ge,  at  the  time  when  &c.,  were  respectively  under  the  guidance  of  the  servants  of  the  defend- 
ants, who  were  fit  and  competent  persons  to  have  the  guidance  of  the  same;  and  that  the  n^ligenoe 
waa  wholly  QUnAorised  hr  the  defendants,  and  withont  their  leare,  Heenee^  or  knowledge : — jaeH 
on  spedal  demurrer,  that  the  plea  did  not  amount  to  the  general  issue. 
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I860,  steam-engine,  which  was  then  drawing  divers,  to  wit,  ten 
HuToniHBoir  other  railway  carriages,  in  and  upon  the  said  railway,  and 
YoEK^Niw-  *^®  ^*^^  last-mentioned  locomotive  steam-engine  and  rail- 
c^TLB,  Ain)  ^^j  carriages  then  were  under  the  guidance,  government, 
Bailwjlt  Co.  and  direction  of  the  defendants,  to  wit,  by  certain  then  ser- 
vantd  of  the  defendants  in  that  behalf;  yet  the  defendant^ 
well  knowing  the  premises,  heretofore  and  in  the  lifetime 
of  the  said  Joseph  Hutchinson,  and  after  the  passing  of  a 
certain  Act  of  Parliament  made  and  passed  in  the  session 
of  Parliament  holden  in  the  ninth  and  tenth  years  of  the 
reign  of  her  Majesty  Queen  Victoria,  ''for  compensating 
the  families  of  persons  killed  by  accidents,^'  to  wit,  on  &a, 
behaved  and  conducted  themselves  in  so  negligent,  care- 
less, unskilful,  and  improper  manner  in  and  about  the 
guidance,  government,  and  direction  of  the  said  first-men- 
tioned locomotive  steam-engine  and  railway  carriage  in 
which  the  said  Joseph  Hutchinson  was  such  passenger  as 
aforesaid,  and  also  in  and  about  the  guidance,  government, 
and  direction  of  the  said  other  locomotive  steam-engine, 
and  of  the  said  other  railway  carriages  hereinbefore  men- 
tioned, that  by  and  through  the  carelessness,  negligence, 
unskilfulnessj  and  default  of  the  defendants  and  their  ser- 
vants in  that  behalf,  and  for  want  of  due  care  and  atten- 
tion, the  said  last-mentioned  locomotive  steam-engine  so 
drawing  the  said  last-mentioned  railway  carriages  as  afore- 
said, to  wit,  on  &C.,  was  violently  driven  upon  and  against 
and  came  into  collision  with  the  said  railway  carriage  in 
which  the  said  Joseph  Hutchinson  was  such  passenger  as 
aforesaid,  by  means  whereof  the  said  Joseph  Hutchinson 
then  was  greatly  cut,  crushed,  and  wounded,  and  of  the 
said  cuts,  crushes,  and  wounds  died,  leaving  him  surviving 
the  plaintiff,  who  before  and  at  the  time  of  his  death  was 
his  wife,  and  Ralph  Hutchinson,  Elizabeth  Hutchinson, 
&c.,  who  before  and  at  the  time  of  his  death  were  his  chil- 
dren, to  the  damage  of  the  plaintiff  as  such  administratrix, 
&;c. ;  and  thereupon  the  plaintiff,  as  such  administratrix, 
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ttnd  for  the  benefit  of  herself  and  of  the  said  children  of        1850. 
the  said  Joseph  Hutchinson,  according  to  .tibte  provisions    Hutohxssov 
of  the  said  statute,  brings  her  suit,  &a  Yoe/  N»w- 

Plea,  that,  at  the  said  time  when  &c.,  the  locomotive  <";»"»>  -"» 
steam-engine  in  the  declaration  secondly  mentioned  was  Bailwat  Co. 
driven  upon  and  against  and  came  in  collision  mth  the 
said  railway  carriage  in  which  the  said  Joseph  Hutchinson 
was  such  passenger  as  in  the  declaration  mentioned,  in 
manner  and  form  as  in  the  declaration  is  alleged,  solely 
by  and  through  the  carelessness,  negligence,  unskilfulness, 
and  default  of  the  said  servants  of  the  defendants  in  the 
declaration  in  that  behalf  mentioned,  and  for  want  of  due 
care  and  attention  by.  them,  and  not  by  or  through  any 
other  negligence,  unskilfulness,  default,  or  want  of  due 
care  and  attention;  and  that  the  said  engines  and  car- 
riages in  the  declaration  in  that  behalf  mentioned,  at  the 
said  time  when  &c.,  were  respectively  under  the  guidance, 
government,  and  direction  of  the  said  several  servants  of 
the  defendants  in  the  declaration  mentioned,  and  of  no 
other  person  or  persons;  and  that  the  said  several  servants 
were  then  severally  fit  and  competent  persons  to  have  the 
guidance,  government,  and  direction  of  such  engines  and 
carriages  as  aforesaid  respectively,  as  he  the  said  Joseph 
Hutchinson  at  the  said  time  when  &c.  well  knew.  And 
the  defendants  further  say,  that  the  said  carelessness,  ne- 
gligence, unskilfulness  and  default,  and  want  of  due  care 
and  attention  of  the  said  servants  of  the  defendants  in  the 
declaration  in  that  behalf  mentioned,  at  the  said  time 
when  &c.,  and  always,  were  wholly  unauthorised  by  the 
defendants,  and  were  entirely  without  the  leave  or  licence, 
knowledge,  sanction,  or  consent  of  the  defendants. — ^Veri* 
fication. 

Special  demurrer,  assigning  for  causes  that  the  plea  is 
an  argumentative  denial  of  the  cause  of  action,  and 
amounts  to  the  general  issue. — Joinder  therein. 
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Htigh  HiU  argued  in  support  of  the  demurrer  in  last 
chaelmas  Vacation  (Dec.  7). — ^The  first  question  is,  whe- 
ther the  declaration  is  good.  It  maj  be  conceded,  that, 
unless  the  intestate  could  have  sued^  his  administratrix 
cannot  maintain  this  action.  It  is  important,  in  the  first 
instance,  to  ascertain  what  is  the  true  principle  of  law 
where  a  serrant  has  met  with  injury  through  the  negli- 
gence of  another  servant  of  the  same  employer.  The  only 
reported  case  bearing  on  the  point  is  that  of  PriesUey  ▼. 
Fowler  (a).  There  the  declaration  stated,  that  the  plain- 
tiff was  a  servant  of  the  defendant  in  his  trade  of  a  but- 
cher; that  the  defendant  had  desired  and  directed  the 
plaintiff,  so  being  his  servant,  to  go  with  and  take  certain 
goods  of  the  defendant  in  a  certain  van  of  the  defendant's 
then  used  by  him,  and  conducted  by  another  of  his  ser- 
vants, in  carr}dng  goods  for  hire  upon  a  certain  journey; 
that  the  plaintiff,  in  pursuance  of  such  desire  and  direc- 
tion, accordingly  commenced  and  was  proceeding  and  be- 
ing carried  and  conveyed  by  the  said  van  with  the  said 
goods;  and  it  became  the  defendant's  duty  to  use  proper 
care  that  the  van  should  be  in  a  proper  state  of  repair  and 
should  not  be  overloaded,  and  that  the  plaintiff  should  be 
safely  and  securely  carried  thereby;  nevertheless,  that  the 
defendant  did  not  use  proper  care  that  the  van  should  not 
be  overloaded  or  that  the  plaintiff  should  be  safely  or  se- 
curely carried;  in  consequence  of  the  neglect  of  which  du- 
ties, the  van  broke  down,  and  the  plaintiff  was  thrown  to 
the  ground  and  his  thigh  fractured;  and  it  was  held,  on 
motion  in  arrest  of  judgment,  that  the  action  was  not  main- 
tainable. That  case,  however,  depends  on  this  principle, 
that,  where  the  common  prudence  and  caution  of  man  are 
sufficient  to  guard  him,  the  law  will  not  protect  him  in  his 
negligence :  2  Smith's  Lead.  Cas.  69.  Many  of  the  instances 
there  put  as  illustrations  by  Lord  Ahinger^  were  not  cases 


(a)  3  M.  &  W.  1. 
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of  master  and  senrant  [Parke,  B.,  referred  to  Wigmare 
T.  Jay  (a).]  It  may  be,  that  where  the  damage  is  neces* 
sarilj  incident  to  the  employment^  the  servant  cannot 
maintain  an  action  against  his  master  for  an  injury  arising 
out  of  it;  but  why  should  a  servant  be  without  remedy  in 
eases  where  a  stranger  may  sue?  The  declaration  shews 
that  no  care  or  foresight  of  the  deceased  would  have  pro- 
tected  him.  There  was  no  personal  negligence  on  his  part. 
He  had  nothing  to  do  with  the  guidance  or  management 
of  the  traina  If  a  servant  is  sent  on  an  errand,  and,  while 
crossing  the  road,  his  master's  carriage  is,  through  the 
negligence  of  the  coachman,  driven  over  him,  is  he  to  be 
without  remedy  because  he  serves  the  same  master?  Or 
suppose  a  railway  clerk  is  injured,  while  crossing  the  line 
in  the  performance  of  his  duties  as  clerk  Where  the  in^ 
jury  does  not  result  firom  danger  so  connected  with  the 
employment  that  the  servant  would  be  necessarily  exposed 
to  it>  the  master  is  liable.  Here  the  deceased  was  a  pas- 
senger in  another  train.  The  declaration  alleges  that  the 
iigury  was  caused  by  the  negligence  of  the  defendants,  and 
that  is  admitted  by  the  plea.  It  is  immaterial  that  there 
was  also  negligence  on  the  part  of  the  drivers  of  the  train 
in  which  the  deceased  was:  Bridge  v.  The  Orand  Junction 
Railway  Compamy  (b).  Domes  v.  Jfa7m(c).  [Parke,  6.,  re- 
ferred to  Thorogood  v.  Bryan(d).] 

Secondly,  the  plea  is  bad  on  special  demurrer.  It  con* 
fesses  but  does  not  avoid  the  cause  of  action.  The  de- 
daration  alleges  that  the  deceased  was  in  the  performance 
of  his  duty  as  a  servant  of  the  defendants,  and  that  the 
injury  was  caused  by  the  negligence  of  other  servants  of 
the  defendants.  Those  facts  are  admitted  by  the  plea. 
The  allegation,  that  the  servants  of  the  defendants  were 
fit  and  competent  persons  to  have  the  guidance  of  the  en- 
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(a)  Post,  p.  d54. 
(6)  3M.^W.S44. 


(e)  10  M.  t  W.  546. 
{d)  8  0.  B.  lis. 
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gines,  if  any  answer  at  all,  is  in  effect  a  denial  of  the 
breach  of  duty.  It  is  not  allied  that  the  injury  resulted 
from  the  conduct  of  the  defendants  themselres,  but  a  con* 
structiye  liability  for  the  act  of  their  servants  is  relied  on; 
and  if  the  law  be  that  they  are  not  liable  for  an  injury 
done  to  one  of  th^  servants  through  the  n^ligence  of 
others,  provided  the  latter  be  persons  of  competent  care 
and  skiU,  then  the  plea  amounts  to  not  guilty. 


J.  Addison,  contriL — ^The  plaintiff  could  not  succeed  at  the 
trial,  unless  he  proved  that  the  injury  was  caused  by  the  joint 
negligence  of  the  persons  in  charge  of  the  two  traina     But 
the  declaration  is  bad  in  substance.     The  reason  why  a 
passenger  may  maintain  an  action  against  the  Company, 
while  a  servant  cannot,  is,  that  the  Company  have  con* 
tracted  with  the  former  for  his  safe  conveyance,  while  the 
latter,  by  entering  into  the  service,  virtually  undertakes 
all  ordinary  risks  incident  to  it.    The  present  case  is  not 
distinguishable  in  principle  from  PriesUey  v.  Fotvler  and 
Wigmore  v.  Jay,    Indeed,  it  is  difficult  to  see  why  a  mas- 
ter should  be  responsible  for  the  acts  of  his  servants  inter 
se.    There  is  no  duty  or  contract  either  expressed  or  im- 
plied.   If  a  sailor  were  injured  by  the  negligence  of  an- 
other sailor  in  the  performance  of  his  duty,  could  it  be 
argued  that  the  owner  of  the  vessel  was  liable?    Or  sup« 
pose  the  case  of  two  grooms  riding  together,  and  the  one 
by  his  negligence  injures  the  other.    The  Company  might 
perhaps  be  responsible  for  gross  negligence,  if,  for  instance, 
they  employed  incompetent  persons;  but  that  is  not  the 
case  here. 

The  plea  does  not  amount  to  the  general  issue.  The 
declaration  alleges  that  the  trains  were  imder  the  direc- 
tion of  the  defendants,  and  that  by  their  negligence  the 
injury  was  caused.  The  plea  alleges  that  the  trains  were 
not  under  the  direction  of  the  defendants  personally,  but 
of  their  servants,  and  that  they  were  persons  of  competent 
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care  and  skill;  so  that  no  responsibility  attached  to  the        1800. 
defendanta  Hutohctwh 

Hugh  Hilly  in  reply. — If  it  be  necessary,  in  order  to  cabim,  ▲» 
maintain  the  action,  to  prove  gross  negligence  on  the  part  lui'^y  Oo. 
of  the  Company,  the  declaration  must  be  read  as  averring 
such  negligence;  and  if  the  plea  be  taken  as  alleging  that 
the  defendants  used  ordinary  care,  that  is  bad  as  an  argu- 
mentative denial  of  gross  negligence.  The  declaration 
would  be  supported  by  proof  of  negligence  on  the  part  of 
the  drivers  of  the  train  in  which  the  deceased  was  not 
Suppose  the  case  of  a  collision  between  two  carriages  com- 
ing in  opposite  directions,  by  which  a  person  in  the  high- 
way was  injured,  and  he  brought  an  action  charging  them 
with  joint  negligence,  if  it  turned  out  that  one  only  was 
guilty  of  negligence,  he  would,  nevertheless,  be  entitled  to 

recover. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

AxBBBsoN,  B. — This  was  an  action  under  Lord  Camp- 
bell's Act,  brought  by  the  plaintiff  as  administratrix  of  her 
deceased  husband  Josfph  Hutchinson,  to  recover  compen- 
sation from  the  defendants  on  the  ground  that  he  had  met 
with  his  death  by  reason  of  the  negligence  of  their  ser- 
vants. [His  Lordship  stated  the  pleadings.]  On  this  re- 
cord the  question  is,  whether  the  defendants  are  liable  for 
an  injury  occasioned  to  one  of  their  own  servants  by  a 
collision,  while  he  was  travelling  in  one  of  their  carriages, 
in  discharge  of  his  duty  as  their  servant,  in  respect  of 
which  injury  they  would  undoubtedly  have  been  liable, 
if  the  party  injured  had  been  a  stranger  travelling  as  a 
passenger  for  hire.  We  think  they  are  not.  This  case  ap- 
pears to  us  to  be  undistinguishable  in  principle  from  that 
of  Priestley  v.  Fowler  {a).    In  that  case  the  plaintiff  was 

(a)  3  M.  ^7  W.  1. 
VOL.  V.  A  A  BZGH. 
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1800.  the  servant  of  the  defendant,  and  had  sustained  an  injury 
HuTOHnreov  ^7  ^^^  defendant  having  over-loaded  a  van,  in  which  he 
T  »/*N  .  *^®  plaintiff  was  travelling  by  direction  of  defendant  in 
oAiTLi,  Airo  discharge  of  his  ordinary  duties.  That  case  was  fully  con- 
BiXLWAT  Oo,  oidered,  and  the  Court,  after  a  verdict  for  the  plaintiff,  ar- 
rested the  judgment,  on  the  ground  that  a  master  is  not 
in  general  liable  to  one  servant  for  damage  resulting  from 
the  negligence  of  another;  and  some  of  the  inconveni- 
ences, not  to  say  absurdities,  which  would  result  from  a 
contrary  doctrine,  were  there  pointed  out  The  principle 
upon  which  a  master  is  in  general  liable  to  answer  for  ac- 
cidents resulting  from  the  negligence  or  unsldlfulness  of 
his  servant,  is,  that  the  act  of  his  servant  is  in  truth  his 
own  act  If  the  master  is  himself  driving  his  carriage,  and 
from  want  of  skill  causes  injury  to  a  passer  by,  he  is  of 
course  responsible  for  that  want  of  skill  If,  instead  of 
driving  the  carriage  with  his  own  hands,  he  employs  his  ser^ 
vant  to  drive  it,  the  servant  is  but  an  instrument  set  in 
motion  by  the  master.  It  was  the  m^aster's  will  that  the 
servant  should  drive,  and  whatever  the  servant  does  in 
order  to  give  effect  to  his  master  s  wiU  may  be  treated  by 
others  as  the  act  of  the  master:  "  Qui  facit  per  alium,  facit 
per  se." 

So  far  there  is  no  difficulty.  Equally  clear  is  it,  that 
though  a  stranger  may  treat  the  act  of  the  servant  as  the 
act  of  his  master,  yet  the  servant  himself,  by  whose  negU- 
gence  or  want  of  skill  the  accident  has  occurred,  cannot 
And,  therefore,  he  cannot  defend  himself  against  the  claim 
of  a  third  person ;  nor,  if  by  his  unskilfulness  he  is  himself 
injured,  can  he  claim  damages  from  his  master  upon  an 
allegation  that  his  own  negligence  was,  in  point  of  law, 
the  negligence  of  his  master.  The  grounds  for  these  dis- 
tinctions are  so  obvious  as  to  need  no  illustration. 

The  difficulty  is  as  to  the  principle  applicable  to  the 
case  of  several  servants  employed  by  the  same  master,  and 
injury  resulting  to  one  of  them  from  the  negligence  of 
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another.  In  such  a  case,  howeyer,  we  are  of  opinion  that 
the  master  is  not  in  general  responsible^  when  he  has  se- 
lected persons  of  competent  care  and  skill  Put  the  case 
of  a  master  employing  A.  and  K,  two  of  his  servants,  to 
drive  his  cattle  to  market.  It  is  admitted,  that  if  by  the 
unskilfiilness  of  A.  a  stranger  is  injured,  the  master  is 
responsible.  Not  so,  if  A.  by  his  unskilfulness  hurts  him- 
self; he  cannot  treat  that  as  the  want  of  skill  of  his  mas- 
ter. Suppose,  then,  that  by  the  unskilfulness  of  A.,  R 
the  other  servant  is  iiyured  while  they  are  jointly  engaged 
in  the  same  service,  there  we  thiJik  B.  has  no  claim  against 
the  master.  They  have  both  engaged  in  a  common  ser- 
vice, the  duties  6f  which  impose  a  certain  risk  on  each  of 
them;  and  in  case  of  neglig^iice  on  the  part  of  the  other, 
the  party  injured  knows  that  the  negligence  is  that  of  his 
fellow-servant  and  not  of  his  master.  He  knew,  when  he 
engaged  in  the  service,  that  he  was  exposed  to  the  risk  of 
injury,  not  only  from  his  own  want  of  skill  or  care,  but 
also  from  the  want  pf  it  on  the  part  of  his  fellow-servaDt; 
and  he  must  be  supposed  to  have  contracted  on  the  texms 
that,  as  between  himself  and  his  master,  he  would  run  this 
risk. 

Now,  applying  these  principles  to  the  pres^it  case,  it 
follows  that  the  plaintiff  has  no  title  to  recover*  Hutchin- 
son, in  the  discharge  of  his  duty  as  one  of  the  servants  of 
the  defendants,  had  put  himself  into  one  of  their  railway 
carriages  under  the  guidance  of  others  of  their  servants, 
and  by  the  neglect  of  those  other  servants,  while  they  were 
engaged  together  with  him  in  one  common  service,  the 
accident  occurred.  This  was  a  risk  which  Hutchinson 
must  be  taken  to  have  agreed  to  run  when  he  entered  into 
the  defendants'  service,  and  for  the  consequences  of  which, 
therefore,  they  are  not  responsible.  The  declaration,  in- 
deed, states  the  accident  to  have  arisen  from  the  combined 
n^lect  of  the  servants  who  were  managing  the  carriages 
in  which  the  deceased  was  travelling,  and  of  others  of  their 

A  A  2 
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V. 
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1850.        servants  who  were  managing  the  train  with  which  the 
BvrcBimom    plaintiff's  carriage  came  into  collision.    And  Mr.  HiU  ax- 
*-  guedy  that  this  allegation  is  divisible,  and  that,  in  order  to 

ojLRLi,  AJTD  sustain  the  declaration,  it  would  not  be  necessary  to  prove 
EiiLWAT  Go.  <^7  negligence  on  the  part  of  the  train  in  which  Hutchin- 
son was  travelling;  that  it  would  be  sufficient  to  prove 
negligence  on  the  part  of  the  other  train ;  and  so  he  con- 
tended that,  even  admitting  the  defendants  would  not  be 
liable  for  any  neglect  on  the  part  of  those  who  were  ma^ 
naging  the  train  in  one  of  the  carriages  in  which  Hutchin- 
son was  travelling,  yet  there  could  be  no  principle  exempt- 
ing them  from  liability  for  the  acts  of  those  who,  though 
equally  with  Hutchinson  servants  of  the  defendants,  were 
not,  at  the  time  of  the  accident,  engaged  in  any  common  act 
of  service  with  him.  But  we  do  not  think  there  is  any  real 
distinction  between  the  two  cases.  The  principle  is,  that 
a  servant,  when  he  engages  to  serve  a  master,  undertakes, 
as  between  him  and  his  master,  to  run  all  the  ordinary 
risks  of  the  service,  and  this  includes  the  risk  of  negligence 
on  the  part  of  a  fellow-servant,  whenever  he  is  acting  in 
discharge  of  his  duty  as  servant  of  him  who  is  the  com- 
mon master  of  both.  The  death  of  Hutchinson  appears 
on  the  pleadings  to  have  happened  while  he  was  acting  in 
the  discharge  of  his  duties  to  the  defendants  as  his  mas- 
ter, and  to  have  been  the  result  of  carelessness  on  the 
part  of  one  or  more  other  servant  or  servants  of  the  same 
master  while  engaged  in  their  service;  and  whether  the 
death  resulted  from  the  mismanagement  of  the  one  train 
or  of  the  other,  or  of  both,  does  not  affect  the  principle: 
in  any  case  it  arose  from  carelessness  or  want  of  sldll,  the 
risk  of  which  the  deceased  had,  as  between  himself  and 
the  defendants,  agreed  to  run. 

It  may,  however,  be  proper  with  reference  to  this  point 
to  add,  that  we  do  not  think  a  master  is  exempt  from  re- 
sponsibility to  his  servant  for  an  injury  occasioned  to  him 
by  the  act  of  another  servant,  where  the  servant  injured 
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was  not,  at  the  time  of  the  injury,  acting  in  the  service  of 
his  master.  In  such  a  case  the  servant  injured  is  substan- 
tiallj  a  stranger,  and  entitled  to  all  the  privileges  he  would 
have  had,  if  he  had  not  been  a  servant. 

It  was  contended  that  the  plea  in  this  case  is  bad  on 
special  demurrer,  as  being  but  an  argumentative  denial  of 
the  cause  of  action  stated  in  the  declaration.  But  we 
think  Mr.  Addison  successfully  shewed  this  objection  to 
be  unfounded.  Though  we  have  said  that  a  master  is  not 
in  general  responsible  to  one  servant  for  an  injury  occa- 
sioned to  him  by  the  negligence  of  a  fellow-servant  while 
they  are  acting  in  one  common  service,  yet  this  must  be 
taken  with  the  qualification  that  the  master  shall  have 
taken  due  care  not  to  expose  his  servant  to  unreasonable 
riska  The  servant,  when  he  engages  to  run  the  risks  of 
of  his  service,  including  those  arising  from  the  negligence 
of  fellow-servants,  has  a  right  to  understand  that  the  mas- 
ter has  taken  reasonable  care  to  protect  him  from  such 
risks  by  associating  him  only  with  persons  of  ordinary 
skill  and  care;  and  the  object  of  the  plea  in  this  case  is 
to  shew  that  the  defendants  had  discharged  this  duty,  the 
omission  to  discharge  which  might  have  made  them  re- 
sponsible to  the  deceased.  The  plea,  therefore,  appears  to 
us  not  to  be  open  to  the  objection  insisted  on.  For  these 
reasons  we  are  of  opinion  that  the  plaintiff  has  shewn  no 
ground  of  action,  and  so  our  judgment  must  be  for  the 
defendants. 

Judgment  for  the  defendants  (a). 


I860. 
HuTOHnrsos 

V. 
ToiLK,  Niw- 
OABTLl,  AHD 

Bkbwiok 
Bazlwat  Co. 


(a)  See  the  next  oaee. 
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May  22.      WiGMORB,  Administratrix  of  Charles  Wigmobb>  deceased, 

v.  Jay. 

The  defendant,   OaBE  udou  Uie  statute  9  &  10  Vict  cl  93.— G5ie  declara- 

a  master  Duild-  *  .    i  i^     i       •  <• 

er,  haying  con-  tion  Stated,  that  the  defendant  earned  on  the  bnsmess  of 

a  certain  hniid-  A  builder^  and  vas  emfdoyed  in  the  way  of  his  business  to 

^'^a^hriA-  **^^  *  certain  building,  to  wit,  a  wing  to  «  The  London 

layer.   The  University;"  and- thereupon^  the  defendant,  being  such 

Kanoldinff  was  _  ^ 

erected  under  builder  and  SO  employed,  did  construct  and  erect,  and  firom 
tendOT^rfthe  theucc  Until  the  giving  way  and  breaking  down  of  the 
defendant's        sdrUie,  kept  and  continued  erected,  a  certain  scaffold  for 

roiemanithe  ^       r  '  ^ 

defendant  not  the  worktnen  and  servants  employed  by  him  in  the  build- 

and  was  con-  ing>of  the  Said  building,  and  of  whom  the  said  C.  Wigmore 

inA^MMiOTT  ^""^  ^"®»  *^  carry  on  thereon  and  by  means  thereof  the 

^  ****  k^*^  work  of  building  the  wall  and  other  parts  of  the  buUding 

an  unsound  and  for  that  purpose^  and  in  the  course  of  their  employ- 

eo^nmoe'^  ment,  to  be  and  continue  upon  the  seafiblding  with  their 

^tr^  ^e  *^^^>  ^^^  ^*^  bricks,  mortar,  &a,  at  great  heights  above 

W.  was  at  woik  the  gTouud ;  and  thereupon  it  became  and  was  the  duty  of 

upon  ity  a"'^  he 

was  thrown  to  the  defendant  to  have  and  keep  the  scaffolding  and  every 
\s^°%Sb  P'^  thereof  constructed  of  sound,  safe,  and  sufficient  ma- 
5^***"^^^  ®^  terials  and  poles,  and  to  take  and  use  due  and  proper  care 
been  preyionsly  and  skill  in  that  behalf,  and  otherwise  in  and  about  the 
the  foreman :—  constructing,  erecting,  and  keeping  of  the  scaffolding,  to 
^^i  wdd'be  P'^v®'^*  *^^  WOTkmeu  and  servants  of  him  the  defendant, 
"*^**^d  ^^^^  8^  employed  upon  the  scaffolding  at  such  great 
fendant  nndor  heights  above  the  ground,  from  falling  and  being  cast  and 
c.  98,  there  be-  thrown  therefrom  down  to  the  ground  by  the  giving  way 
2at  Ae^fore-'^^  ^^^  breaking  down  of  the  scaffolding  or  any  part  thereof; 
man  was  an  im-  nevertheless  the  defendant,  not  regarding  his  said  duty,  did 

proper  person  _     _  o  o 

to  employ  for  not  uor  would  have  or  keep  the  scaffolding  constructed  of 
t  at  purpose.      gQijn^j^  gafe^  or  sufficient  materials  or  poles,  or  take  or  use 

due  or  proper  care  or  skill  in  that  behalf  or  otherwise  &c. ; 
but,  on  the  contrary  thereof,  the  defendant  negligently, 
wrongfully,  and  injuriously  used  a  certain  unsound  and 
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decayed  pole,  he  the  defendant  then  and  at  all  times  af-  i860, 
terwards  having  had  notice  that  the  same  was  unsound 
«nd  decayed,  to  be  and  form  a  certain  part  of  the  scaffold- 
ing, to  wit,  one  of  the  ledger  or  horizontal  poles  thereof,  at 
a  great  height,  to  wit,  at  the  he^ht  of  forty-five  feet  above 
the  ground;  and  the  defendant  so  having  notice  of  the  pre- 
mises, then  n^ligently,  wrongfully,  and  injuriously  form- 
ed and  constructed  the  said  part  of  the  scaffolding  of  such 
ujisound  and  decayed  pole,  and  negligently  &c.  kept  and 
continued  the  said  part  so  formed  and  constructed,  and 
the  same  was  and  continued  so  formed  and  constructed, 
firom  thence  until  the  giving  way  and  breaking  down  of 
the  same;  and  the  defendant  in  that  respect  and  other- 
wise took  and  used  so  little  and  such  bad  care  and  skill 
in  and  about  the  constructing,  erecting,  and  keeping  of 
the  said  part  of  the  scaffolding,  to  prevent  the  said  work- 
men and  servants  of  him  the  defendant,  while  so  employ- 
ed upon  the  scaffolding,  from  falling  and  being  cast  and 
thrown  from  the  said  part  thereof  down  to  the  ground,  by 
the  giving  way  and  breaking  down  of  the  same,  that  C. 
Wigmore,  then  being  one  of  the  workmien  and  servants  of 
the  defendant^  then  employed  by  the  defendant  in  the 
building  of  ihe  said  building,  and  being  then  in  ike  course 
of  his  said  employment  on  the  said  part  of  the  scaffolding, 
to  wit,  the  said  ledger  pole  thereof,  at  such  great  height 
above  ground  as  aforesaid,  with  his  tools,  and  with  bricks, 
mortar,  &c.  at  work  there,  and  carrying  on  then  for  the  de- 
fendant the  work  of  building  a  certain  wall  of  the  said 
building,  by  and  through  the  said  wrongful  act,  neglect, 
and  default  of  the  defendant,  the  said  part  of  the  said  scaf- 
folding, to  wit,  the  ledger  pole,  so  then  being  unsound  and 
decayed,  and  in  that  respect  and  otherwise  carelessly,  im- 
properly, and  unskilfully  constructed  as  aforesaid,  did  by 
reason  thereof  suddenly  give  way  and  break  down,  where- 
by the  said  C.  Wigmore,  so  then  being  at  work  upon  the 
said  part  of  the  scaffolding,  at  such  height  above  the  ground 
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1850.  as  aforesaid,  then  with  great  force  and  violence  fell  from 
such  height  down  to  and  upon  the  ground,  and  was  there- 
by then  grievously  and  mortally  hurt,  bruised,  &c.,  inso- 
much that,  by  reason  of  his  said  hurts,  bruises,  &c.,  he 
the  said  C.  TTigmore,  afterwards  and  within  twelve  calen- 
dar months  next  before  the  commencement  of  this  suit, 
died,  &C. — ^The  declaration  then  stated  in  the  usual  form, 
that,  by  means  of  the  grievances,  the  plaintiff  and  her  in- 
fant children  were  deprived  of  the  maintenance  and  sup- 
port of  their  father. — Plea,  not  guilty. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sit- 
tings after  last  Michaelmas  Term,  it  appeared  that  the  de- 
fendant, who  was  a  master  builder,  had  contracted  to 
build  the  hall  of  the  London  University,  and  that  the 
plaintiff's  husband  was  one  of  the  bricklayers  employed  by 
him  for  that  purpose.  The  scaffold  was  erected  under  the 
superintendence  of  the  defendant's  foreman,  the  defend- 
ant not  being  present,  and  was  constructed  by  men  in  the 
employ  of  the  defendant,  who  used  an  unsoimd  ledger  or 
horizontal  pole,  in  consequence  of  which  the  scaff[>ld 
broke  while  the  plaintiff's  husband  was  at  work  upon  it, 
and  he  was  thrown  to  the  ground  and  killed.  The  un- 
soundness of  the  pole  had  been  previously  pointed  out  to 
the  foreman,  but  the  deceased  could  not  see  its  defect  on 
account  of  some  planks  being  laid  across  it.  It  was  object- 
ed, on  behalf  of  the  defendant,  that,  on  the  authority  of 
PriesUey  v.  Fowler  (a)y  the  action  would  not  lie.  The 
learned  Judge  was  of  opinion,  that,  as  the  defendant  had 
not  personally  attended  to  the  erection  of  the  scaffolding, 
the  action  could  not  be  maintained,  and  he  directed  aver 
diet  for  the  defendant 

Watson  moved  for  a  new  trial,  on  the  ground  of  misdi- 
rection, in  the  following  Hilary  Term  (January  15). — 

(a)  3  M.  &  W.  1. 


k 
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PrtesUey  v.  Fowler  (a)  has  no  application  here;  for  this  is  i860. 
not  the  case  of  an  injury  done  to  a  servant  hj  the  negli- 
gence of  his  fellow-servant.  The  persons  who  erected  the 
scaffold  were  not  the  fellow-labourers  of  the  deceased,  who 
was  merely  employed  to  work  on  the  scaffold  of  the  defend- 
ant The  declaration  alleges  that  it  was  the  duty  of  the 
defendant  to  construct  the  scaffolding  with  safe  and  sound 
materials.  [Parke,  R — ^The  question  is,  whether  that  is  a 
substantive  averment,  or  a  mere  inference  of  law  from  the 
preceding  facta]  If  a  material  averment,  the  duty  is  ad- 
mitted, because  not  traversed;  but  if  the  allegation  is  a 
mere  conclusion  of  law,  then  the  question  arises  on  the  re- 
cord, whether  that  conclusion  is  warranted  by  the  premisea 
In  PrieeUey  v.  Fowler  the  duty  alleged  was  similar  to  that 
of  a  common  carrier;  namely,  that  the  defendant  should 
safely  and  securely  carry  the  plaintiff;  and  the  Court  de- 
cided that  no  such  duty  arose  out  of  the  relation  of  master 
and  servant  Here  the  duty  alleged  necessarily  arises  out 
of  the  contract  for  servica  The  notice  to  the  defendant  is 
similar  to  an  averment  of  a  scienter,  and  is  admitted  by 
the  plea.  Not  guilty  only  operates  as  a  denial  of  the 
breach  of  duty  or  wrongful  act;  so  that  the  plaintiff  is  en- 
titled to  the  verdict,  and  the  objection,  if  any,  is  only 
open  on  motion  in  arrest  of  judgment  [He  also  referred 
to  HfUdnneon  v.  The  York,  Newcastle,  and  Berwick  Mail- 
way  Company  (b). 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said : — ^This  case  involves  the  same 
principle  as  that  disposed  of  by  the  judgment  of  the  Court 
in  the  case  oiHutchineon  v.  The  York,  Newcastle,  and  Ber- 
wickBailway  Compa/ny.  The  doctrine  laid  down  in  Prie^^J^y 
V.  Fowler,  and  affirmed  in  the  last-mentioned  case,  applies 
to  this.     It  appeared  that  the  husband  of  the  plaintiff 

(d)  3  M.  &  W.  1.  {h)  Ante,  p.  343. 
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1850.       wai^  a  workman  employed  by  the  defendant  to  assist  in  the 
erection  of  a  building;  and  the  cause  of  the  accident  was 
the  misconstruction  of  a  scaffold,  in  consequence  of  which 
a  part  of  it  broke,  and  the  husband  of  the  plaintiff  fell  to 
the  ground  and  was  killed.    The  person  who  had  ere<;ted 
the  scaffold,  or  assisted  in  the  erection  of  it,  was  not  sug- 
gested to  have  been  a  person  deficient  in  skill,  or  an  im- 
proper'person  to  be  employed  for  that  purpose;  and  the 
ground  on  which  the  rule  was  applied  for  was,  that  the 
case  of  one  servant  injured  by  the  negligence  of  another,  in 
the  course  of  thdr  common  ^nployment^  was  not  a  case  in 
which  the  party  or  his  relatives  were  disentitled  to  to- 
cover  damages  against  the  master.    We  are  of  opinion,  on 
a  tery  full  consideration  of  the  case  of  HutMn9on  v.  The 
York,  NewccatUi  and  Bermdc  BaUway  Company^  which 
has  been  delayed  for  some  time  with  a  view  to  give  the 
subject  the  fullest  consideration,  that  no  such  action  liea 
I  need  not  observe  that,  in  that  case,  the  question  is  on 
the  record,  and  therefore  may  be  carried  to  a  Court  of 
error.    The  case  of  Priestley  v.  Fowler  acquires  additional 
authority  from  the  same  circumstance;  for  it  was  a  case 
in  which  the  Court  arrested  the  judgment  after  verdict; 
and  it  does  not  appear  that  the  plaintiff's  counsel  thought 
it  right,  even  though  a  verdict  had  been  obtained,  to  take 
it  to  a  Court  of  errt)r.     Under  these  circumstances,  we 
think  there  is  no  occasion  to  grant  a  rule  in  this  case. 

Rule  refused. 


c 
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1850. 

Ross  V.  NOBMAir.  i%  27. 


'  ASE. — ^The  declaration  stated,  that  whereas  the  defend-  A  declaration 

^  V      •  -ti  i_   VI  ^       .•         for 8 malicious 

ant,  not  haying  any  reasonable  or  probable  cause  of  action  anett  hj  capias 
whatsoever  against  the  now  plaintifP,  to  the  amount  of  the  ^^'^Ji^o*  ^ 
sum  of  money  for  which  the  now  defendant  maliciously  !*****,*^*  ^ 

dofendant  not 

caused  the  now  plaintiff  to  be  arrested,  as  hereinafter  men-  haying  any  ra- 
tioned, but  wrongfully  and  unjustly  contriying  and  intend*  i|Xe  Lw^ 
ing  to  imprison,  harass,  oppress,  and  injure  the  now  plain-  J^"^^^^^ 
tiff,  and  to  cause  and  procure  him  to  be  arrested  and  im-  tiie  amount  for 

wbich  he  mali- 

prisoned,  and  to  compel  him  to  find  bail  for  his  appearance,  doosiycaaBed 

or  to  deposit  his  money  as  a  security,  according  to  the  beXctt^,  ^ 

statute  in  that  case  made  and  provided,  wrongfully,  falsely,  ^^y*  "^'" 

maliciously,  and  unjustly  procured  ttom  the  Hon;  Sir  J.  justly  procured 

PaMesohy  Enight,  then  being  one  of  the  Judges  of  her  Ma-  oider^for^a  car 

jegtyn  Cotnt  of  Queen's  Bench  at  Westminster,  a  certain  ^'^^S^ 

special  order,  directing  that  the  now  defendant,  within  a  JpP'?®? **"1^ 

certain  time,  to  wit,  a  fortnight  firom  the  date  of  the  said  the  plaintiff  was 

order,  should  be  at  liberty  to  issue  one  or  more  writ  or  Indebted  to  th/ 

writs  of  capias  into  one  or  more  different  counties,  against  ^^^nran*^ 

the  now  plaintiff,  indorsed  to  hold  him  to  bail  for  the  sum  means  of  a  cer- 

tain  fiJse  affi- 

of  1511.  18&  7d,  by  falsely  and  maliciously  representing  to  davit  then 
the  said  Sir  J.  PaUeson  that  the  now  plaintiff  was  justly  teredby\he^ 
and  truly  indebted  to  the  now  defendant  in  the  said  sum  of  ^"i*"]  ^ . 
1512. 18a.  7d,  by  means  of  a  &lse  affidayit,  then  shewn  and  and  therenpon 
uttered  by  the  now  defendant  before  the  said  Sir  J.  PaUe-  cans^  a  capias 
seWj  in  that  behalf.    And  thereupon  afterwards,  to  wit,  on  ^^JJJ^m"*^ 
&C.,  and  within  the  said  fortnight  from  the  date  of  the  said  reasonable  or 

.   .  probable  cause 

order,  the  defendant  wrongfully  and  maliciously  caused  of  action,  caus- 
and  procured  to  be  sued  and  prosecuted  out  of  the  said  ^  be  urated: 
Court  of  our  Lady  the  Queen,  a  certain  writ  of  our  said  Lady  "^f^'^^ 
the  Queen,  called  a  capias,  directed  to  the  sheriff  of  Mid-  that  the  deciar- 
dlesex,  bearing  date  &a,  by  which  said  writ  our  said  Lady  fident,  and  that 

it  need  not 
more  particularly  set  out  the  fiUse  statement  by  which  the  Judge  was  induced  to  nuike  the  order, 
nor  shew  that  the  fiicts  were  &Isc  within  the  defendant's  knowledge,  or  that  he  had  not  reasonable 
or  probable  cause  for  believing  them  true. 
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1850.        the  Queen  oommanded  the  said  sheriff  &c.  (setting  out  the 
mandatory  part  of  the  writ,  and  stating  that  it  was  indors- 
ed for  bail  for  1512.  18a  7d.\;   and  the  said  writ  being  so 
indorsed  for  bail,  the  now  defendant  afterwards,  and  be- 
fore the  return  thereof,  to  wit,  on  &c.,  contriving  and  in- 
tending as  aforesaid,  wisely  and  maliciously,  and  without 
having  any  reasonable  or  probable  cause  of  action  whatso- 
ever against  the  now  plaintiff,  to  the  amount  for  which  the 
now  defendant  caused  the  now  plaintiff  to  be  arrested,  as 
hereinafter  mentioned,  caused  the  now  plaintiff  to  be  ar- 
rested by  his  body,  under  and  by  virtue  of  the  said  writ, 
and  to  be  thereupon  kept  and  detained  in  custody  for  a 
long  time,  to  wit,  for  the  space  of  six  hours  then  next  fol- 
lowing, and  until  the  now  plaintiff,  so  being  in  custody  as 
aforesaid,  in  order  to  obtain  his  liberation,  afterwards,  to 
wit,  on  &a,  deposited  with  the  said  sheriff  the  said  sum  so 
indorsed  on  the  said  writ  as  aforesaid,  and  also  the  ftirther 
sum  of  lOL  for  costs,  according  to  law,  and  which  said  last- 
mentioned  two  sums  of  money  were  afterwards  in  due  I 
manner,  according  to  law,  paid  into  the  said  Court  in  lieu 
of  bail    Whereas  in  truth  and  in  fact,  the  now  defendant^ 
at  the  time  of  obtaining  the  Judge's  order  for  the  said  ar- 
rest, and  suing  forth  the  said  writ,  and  of  the  arrest  and 
imprisonment,  had  not  any  reasonable  or  probable  cause 
of  action  against  the  now  plaintiff,  to  the  amount  of  the 
said  sum  of  money  for  which  the  now  defendant  so  mali- 
ciously caused  the  now  plaintiff  to  be  arrested  as  aforesaid, 
and  whereby  and  for  which  the  now  plaintiff,  by  the  law  of 
this  realm  and  by  the  practice  of  the  said  Court,  could  or 
ought  to  have  been  arrested  or  holden  to  bail  as  aforesaid. 
And  the  now  plaintiff  further  saith,  that  the  now  defend- 
ant did  not  prosecute  his  said  suit  against  the  now  plain- 
tiff, nor  did  he  declare  therein  against  him,  but  that  he 
the  now  defendant  permitted  the  said  suit  to  be  discontinu- 
ed for  want  of  prosecution  thereof;  whereupon  and  where- 
by, and  according  to  the  practice  of  the  said  Court,  the 
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said  suit  became  and  was  ended  and  determined.  By  means      ,Jf^ 
whereof  &c. 

Special  demurrer,  and  joinder  therein. 

Heedham,  in  support  of  the  demurrer. — ^The  declaration 
is  bad  on  three  grounds.     First,  It  does  not  set  out  the 
false  statement  by  which  the  Judge  was  induced  to  make 
the  order.     Secondly,  It  does  not  shew  that  the  affidavit 
used,  or  the  circumstances  relied  on  to  obtain  the  order, 
were  wilfully  false  within  the  defendant's  knowledge,  or 
that  the  defendant  had  not  reasonable  ground  for  believing 
them  true.     Thirdly,  There  is  no  averment  of  the  want  of 
reasonable  and  probable  cause.  In  Daniels  Y.Fieiding(a),  the 
Court  in  giving  judgment  said,  "  It  is  essential  under  the 
present  statute  that  the  plaintiff,  in  an  action  for  a  mali- 
cious arrest,  should  allege  falsehood  or  fraud  in  obtaining 
the  original  order.    The  action  is  in  its  character  similar 
to  an  action  for  a  malicious  prosecution  on  a  criminal 
charge,  and  the  declaration  ought  therefore,  in  analogy  to 
the  course  of  pleading  in  such  actions,  to  state  what  the 
false  charge  or  statement  was  by  which  the  Judge  has  been 
misled.''     {Alderson,  B. — It  is  averred  that  there  was  no 
reasonable  or  probable  cause  of  action.]     It  ought  to  have 
been  averred,  that  the  defendant  had  no  reasonable  or  pro- 
bable ground  for  believing  that  he  had  a  cause  of  action, 
and  that  would  be  in  issue  under  the  plea  of  not  guilty. 
[Pollock,  C.  B. — ^When  the  facts  are  proved,  reasonable  and 
probable  cause  is  a  question  of  law:  Pcmton  v.  Williams(b).'} 
Unless  the  defendant  knew  that  the  facts  stated  in  the  af- 
fidavit were  false,  the  ground  of  this  action  fails.    The 
averment,  that  he  acted  maliciously,  is  insufficient:  Roret 
V.  Leun8(c).    Besides,  it  is  not  stated  that  the  affidavit  was 
made  by  the  plaintiff,  but  only  that  it  was  '^  shewn  and 
used."    It  is  consistent  with  every  allegation,  that  the  de- 

(a)  16  M.  is  W.  200.        (b)  2  Q.  B.  169.        (c)  6  D.  &  L.  371. 
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1850.        fendant  may  haye  made  the  application  to  the  Judge  bon& 
fide,  but  was  mistaken  as  to  the  amount  really  due. 

The  Court  then  called  on 

Hugh  Hill  to  support  the  declaration. — ^The  declaration  is 
framed  in  accordance  with  the  precedents  since  the  alterar 
tion  of  the  law  by  the  1  &  2  Vict.  c.  110:  2  Chit  Plead 
437,  7th  edit  It  in  substance  alleges,  that  the  defendant, 
without  reasonable  or  probable  cause,  maliciously  procured 
from  the  Judge  an  order,  by  means  of  a  false  affidavit  that 
a  debt  was  due  to  him.  The  plea  of  not  guilty  puts  in  is- 
sue all  that  it  is  necessary  to  prove  in  order  to  sustain  the 
action,  namely,  want  of  reasonable  and  probable  cause,  and 
malice:  Mummery  y.  Patd(a).  Here,  as  required  mD<i- 
niels  y.  Fielding,  it  is  stated  what  the  false  charge  was  by 
which  the  Judge  was  misled. 

Needham  in  reply. — There  is  no  part  of  the  declaration 
which  shews  that  the  defendant  knew  that  the  affidavit 
was  false.  If  it  is  meant  only  that  the  affidavit  was  false 
in  fact,  that  affi)rds  no  ground  of  action.  It  might  be  that 
the  affidavit  was  untrue  in  some  trifling  particular,  but 
that  the  defendant,  at  the  time  he  made  it,  believed  it  to 
be  true.  In  DeMedinay.  Orove(b),  it  was  held,  that  noaction 
would  lie  against  an  execution  creditor  or  his  attorney  for 
issuing  a  fi.  fa.  indorsed  to  levy  the  whole  sum  recovered 
by  a  judgment,  which,  to  the  knowledge  of  both,  has  been 
partly  satisfied  by  payment,  unless  malice  and  want  of  pro- 
bable cause  were  alleged  in  the  declaration  and  proved. 
Lord  Denmcmy  in  delivering  the  judgment  of  the  Court, 
there  said,  ''If  malice  and  want  of  reasonable  and  probable 
cause  had  been  alleged,  they  would  have  formed  the  gist 
of  the  action,  and  the  part  payment  would  onlyhavebeena 
circumstance,  which  alone  would  not  have  entitled  the  plain- 

(a)  1  0.  B.  316.  (i)  10  Q.  B.  152. 
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tiffto  maintam  the  action."    In  Roret  v.  Lewis  it  was  clear  1850. 

£rom  the    facts  that  there  was  no  ground  for  the  arrest,  "  ^^ 

yet  the  declaration  was  held  bad  for  not  all^;ing  a  want  ^' 
of  reasonable  and  probable  cause. 

The  Coubt  having  intimated  their  opinion  that  the  de- 
claration was  good, 

Ifeedham  prayed  leave  to  withdraw  the  demurrer  and 
plead  over,  which  was  granted  on  terms. 

Amendment  accordingly. 


T 


In  the  Matter  of  the  Afotheoaribs  Comfakt  i;.  Bubt.         ir<xy  27. 

HIS  was  a  rule  calling  on  the  Judge  of  the  County  Byftpiamtina 

Court  of  Cambridgeshire,  and  the  plaintiffs,  to  shew  cause  the  defend- 

why  a  writ  of  prohibition  should  not  issue  to  prohibit  the  ^jJJftrT 

said  Court  from  further  proceeding  in  this  plaint  ^ftl^^'i 

The  summons  in  the  plaint  required  the  defendant ''  to  practiiing  ai  an 

appear  at  a  county  court,  to  be  holden  at "  &c.,  '*  to  answer  9C!]^SSiu„ 

the  phiintiffs  in  an  action  on  contract  for  iUegaUy  practis-  ^^  ^ 

ing  as  an  apothecary :''  and  the  "  debt  or  claim''  was  stat-  l«wnght  to  tcoo- 

Ter  202.,  for 
ed  to  be  202.  that,  after  the 

The  particulars  were  as  follows : — "  This  is  an  action  194^  ^  ^ 
brought  to  recover  the  sum  of  201,  for  that,  after  ihe  1st  ^^*  ^^ 
day  of  August,  1816,  mentioned  in  a  certain  Act  of  Parlia-  »  «&  apothe- 
ment  passed  in  the  fifty-fifth  year  of  the  reign  of  his  late  certificate,  at 
Majesty  King  George  the  Third,  intituled,  '  An  Act  for  Jj^^^  |^ 
better  regulating  the  practice  of  apothecaries  throughout  ^""^^  "** 

dicme  to  fonr 
penom  men- 
tionedf  whereby  the  defendant  had  forfeited  the  ram  of  20L 
By  the  55  Qeo,  9,  c.  194,  •.  20,  any  penon  who  ihall  practiBe  ai  an  apothecary  without  a  certi- 
ficate^ ahaU  forfeit "  for  erery  rach  offence"  202.: — Held,  on  motion  for  a  prohibition,  that,  whether 
the  fiKti  atated  in  the  particuLui  amounted  to  four  ofiencea,  or  one  only,  the  lum  recoTeraUe  waa 
limited  by  the  imnmons  and  particuLica  to  20/.,  and  tbeiefine  the  county  court  had  Juiifdiction. 
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1860.        England  and  Wales/  and  before  the  commencement  of  this 
j^^        suit,  to  wit,  on  the  17th  of  November,  1849,  and  on  diyers 
Apothioabixb  other  days  and  times,  the  defendant  (he  the  defendant  not 
V,  being  a  person  who,  on  the  said  Istof  August,  1815,  or  at  any 

time  theretofore,  was  actually  practising  as  an  apothecary) 
did  act  and  practise  as  an  apothecary  in  England,  and  with- 
in the  jurisdiction  of  this  Court,  that  is  to  say,  in  Upwell, 
in  the  Isle  of  Ely  and  county  of  Cambridge;  Upwell,  in 
the  county  of  Norfolk;  Outwell,  in  the  Isle  of  Ely  and 
county  of  Cambridge,  and  Outwell,  in  the  county  of  Nor- 
folk; by  then  and  there,  as  such  apothecary,  attending 
and  advising  and  furnishing  and  supplying  medicines  to 
and  for  the  use  of  certain  persons,  to  wit,  one  George 
Swan,  one  Caroline  Palmer,  one  Eliza  Andrews,  and  one 
William  Ranson,  without  having  obtained  such  certificate 
as  by  the  said  Act  is  directed,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  whereby,  and  by 
force  of  the  same  statute,  the  defendant  forfeited  for  his 
said  offence  the  sum  of  201.  The  sum  of  20Z.  so  forfeited 
is  the  sum  which  this  action  is  brought  to  recover.'^ 

The  ground  of  the  present  application  was,  that  it  ap- 
peared by  the  particulars,  that  the  plaintiffs  sought  to  re- 
cover, or  might  recover,  four  distinct  penalties  of  20t 
each,  and  consequently  the  county  court  had  no  juris- 
diction. 

Martin  and  F.  Robinson  shewed  cause. — The  plaint  was 
issued  for  penalties  under  the  Apothecaries  Act,  55  Geo.  3, 
c.  194,  the  20th  section  of  which  enacts,  "  That,  if  any 
person  (except  such  as  are  then  actually  practising  as  such) 
shall,  after  the  1st  of  August,  1815,  act  or  practise  as  an 
apothecary  in  any  part  of  England  or  Wales,  without 
having  obtained  such  certificate  as  aforesaid,  every  person 
so  offending  shall  for  every  such  offence  forfeit  and  pay 
the  sum  of  201,"  By  the  26th  section,  all  penalties  and 
forfeitures  exceeding  five  pounds  shaU  be  recovered  ''in  any 


Bubs* 


TBIKITT  TBRH,   13  TtOT.  36$ 

of  his  Majesty's  courts  of  record  in  England  or  Wales.''        1850. 
And  by  the  68th  section  of  the  County  Court  Act,  9  &  1 0        j^^  " 
Vict,  a  96,  "  all  pleas  of  personal  actions,  where  the  debt  Apoihioaiies 
or  damage  claimed  is  not  more  than  202.,  whether  on  ba-  v. 

lance  of  account  or  otherwise,  may  be  holden  in  the 
county  court"  So  that  a  penalty  of  this  kind  may  form 
the  subject  of  a  plaint  in  the  county  court  Then  it 
is  obyious,  from  the  summons  and  particulars,  that  the 
plaintiffs  are  seeking  to  recover  one  penalty  only.  It  is 
true  that  the  particulars  mention  four  instances  of  practis- 
ing; but  that  cannot  affect  the  jurisdiction  of  the  Court. 
The  particulars  are  not  deliyered  under  any  statute;  they 
mean  no  more  than  that  the  defendant  actually  practised 
as  an  apothecary  by  attending  the  persons  mentioned. 
Treating  them  as  a  declaration  or  count,  all  that  can  be 
said  is,  that  they  are  open  to  objection  on  the  ground  of 
duplicity.  When  one  case  of  attendance  had  been  proved, 
it  would  be  the  duty  of  the  Judge  of  the  county  court  to 
prevent  the  plaintiffs  from  proceeding  with  the  others;  or 
if  they  proved  four  offences,  they  could  only  recover  202., 
and  might  abandon  the  excess  under  the  provisions  of  the 
63rd  section.  It  would  seem,  however,  from  the  case  of 
the  Apothecaries  Company  v.  BenUey  (a),  that  an  unquali- 
fied person  only  incurs  one  penalty,  though  he  attends  se- 
veral patienta  In  Beas  v.  Lovet  (b),  which  was  an  infor- 
mation under  the  game  laws  for  using  a  dog  and  also  a 
gun  on  the  same  day,  it  was  held,  that  the  defendant  could 
only  be  convicted  in  one  penalty.  So,  a  person  can  com- 
mit but  one  offence  on  the  same  day,  by  exercising  his  or- 
dinary calling  on  a  Sunday,  contrary  to  the  29  Car.  2,  c.  7: 
Creeps  v.  Dv/rden  (c). 

NayloTy  in  support  of  the  rule. — ^The  particulars  state 
that  the  defendant  attended  four  different  persons  at  dif- 

(a)  1C.AP.638;  8.C.^l^k      (&)  7  T.  R.  158. 
M.  169.  («)  Oowp.  6i0. 
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1850.  ferent  times  and  places;  and,  by  the  55  GFeo.  3,  c.  194, 
^"^J^^  s.  20,  he  is  liable,  for  "  every  such  offence,"  to  forfeit  20i 
Afothboabiis  Should  the  Judge  of  the  county  court,  on  evidence  of  the 
v!  several  acts  of  practice,  decide  that  the  plaintifis  were 
entitled  to  recover  one  penalty,  they  might  afterwards  is- 
sue another  plaint,  omitting  the  name  of  one  of  the  per- 
sons attended,  and  so  on  with  respect  to  the  other  two.  If 
the  plaintiffs  intended  to  abandon  the  excess  above  202.,  it 
should  have  been  so  stat-ed  in  the  particidars.  In  Vines  v. 
Arnold  (a)  it  was  held,  that  where  the  debt  due  from  the 
defendant  to  the  plaintiff  was  above  20Z.,  the  levying  a 
plaint  in  the  county  court  for  less  than  that  amount  was 
not  an  abandonment  of  the  excess.  But  in  this  case  the 
plaintiffs  could  not  abandon  the  excess;  for  though  the  ac- 
tion must  be  brought  in  the  name  of  the  Company,  yet  the 
25th  section  directs  that  one  half  of  the  penalty  shall  be 
given  to  the  informer;  so  that,  at  most,  they  could  aban- 
don their  own  portion  only.  [Aldersony  B. — Is  not  the 
construction  of  the  particulars  this:  I  go  for  one  or  other 
of  the  four  penalties,  amounting  to  202.?]  In  re  Ackroyd(J)) 
shews  that  the  cause  of  action  may  be  made  up  of  several 
contracts. 

Pollock,  C.  B. — The  rule  must  be  discharged.  I  do  not 
see  any  ground  for  this  Court  prohibiting  the  county  court 
from  hearing  and  determining  the  case.  The  claim  is  limit- 
ed to  20Z.,  and  more  cannot  be  recovered.  The  statement 
of  the  claim  is  indeed  ambiguous,  and  may  give  rise  to  a 
question  which  has  been  urged  to  a  certain  extent,  but  upon 
which  it  is  unnecessaiy  to  pronounce  an  opinion;  namely, 
whether  a  number  of  acts  done  by  the  defendant  at  various 
times  and  places  may  be  made  the  subject  of  more  than 
one  penalty.  We  need  not,  however,  enter  upon  that  in- 
quiry.   The  county  court  has  jurisdiction  whenever  the 

•  «  • 

(a)  19  L,  J.  96.  (h)  1  Exch.  479. 
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claim  does  not  exceed  20L,  or  the  plaintiff  is  willing  to        1850. 
abandon  all  beyond  it 

Albebson,  B. — ^I  do  not  see  that  the  plaintiffs  claim  to 
recover,  or  say  that  they  have  cause  of  action  for,  more 
than  201,;  and  it  is  only  where  the  cause  of  action  exceeds 
202.  that  a  plaintiff  is  caUed  upon  to  abandon  the  excess. 
The  particulars  may  be  ambiguous;  but  that  is  a  matter 
for  the  Judge  of  the  county  court,  who  would  do  well  to 
make  the  plaintiffs  elect  upon  which  of  the  four  cases  they 
mean  to  proceed,  and  use  the  others  as  evidence. 

RoLFE,  B. — I  am  of  the  same  opinion,  and  on  this  short 
ground:  that  this  is  a  plaint  for  a  personal  demand  not  ex- 
ceeding 202.;  and  that  may  be  brought  in  the  county 
court  All  that  is  relied  on  is,  that  the  plaintiffs  in  their 
particulars  state  how  they  go  for  the  20Z.,  and  in  so  doing 
state  something  from  which  we  see  that  they  might,  per- 
haps, have  gone  for  more.  What  the  facts  are  as  to  the 
attendance  we  do  not  know;  it  may  be  that  the  plaintiffs 
have  separate  causes  of  action,  but  that  it  is  not  necessary 
to  decide.  They  say,  "  We  go  for  a  penalty  of  201  under 
the  Apothecaries  Act,  and  we  mean  to  prove  the  offence 
by  shewing  that  the  defendant  attended  A.,  B.,  C,  and  D." 

Platt,  B. — ^Before  a  prohibition  is  granted,  the  Court 
ought  to  be  sure  that  there  is  a  want  of  jurisdiction.  It 
is  true  that  the  particulars  render  it  possible  that  the 
plaintiffs  may  be  going  for  more  than  20Z.;  at  the  same 
time  it  may  be  that  they  are  seeking  to  recover  the  penalty 
in  respect  of  one  act  only,  and  that  the  others  are  merely 
part  of  the  one  practising,  and  intended  to  be  used  as  evi- 
dence to  shew  what  the  nature  of  it  was. 

Rule  discharged. 
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I860. 

MayZi.  Bbtan  V,  Child  and  Fabmbb. 

The  187th. sec-  -TRESPASS  for  breaking  and  entering  the  plaintiff's 

tion  of  Ae  12  dwelling-house,  and  seizing  and  taking  Ids  goods. 

106,  which  de-  Plea,  that  the  defendant  Farmer  recovered  against  the 

Judge's  Older,  plaintiff  in  the  Court  of  Common  Pleas  a  certain  debt 

made  by  con-  ^f  j^q^  jg^  j^^  2i.  16&  damages  and  costs;  whereupon 

■ent,  giren  b j  a  -o  7  x- 

trader  defend-  he,  and  the  defendant  Child  as  his  attorney,  sued  out 

lonal  action,  a  Writ  of  fieri  facias,  by  virtue  of  which  the  sheriff,  in 

then^y  reqnir-  Order  to  IcYj  the  said  sums,  seized  and  took  in  execution 

ed,  and  the  ^j^g  cmods  and  chattels  in  the  declaration  mentioned. — 

judgment  and  ° 

•zecntion  there-  Verification. 

and  Toid  to  ^  Replication,  that  before  and  at  the  time  of  the  com- 

wS^bl^"^  mencing  and  prosecuting  of  the  said  action  fee.,  and  after 

erer,"  does  not  the  passing  of  the  Bankrupt  Law  Consolidation  Act,  1849, 

^er,  Ac.  as  the  plaintiff  was  and  firom  thence  hitherto  hath  been  and 

"^  deTh^uel^  Still  is  a  dealer  and  chapman  and  a  trader,  to  wit,  a  baker, 

but  ^^  ■■  within  and  subject  to  the  laws  then  and  still  in  force  con- 

inst  his  a*- 

"f^eesifhe  ccming  bankrupts;  that,  after  the  commencement  of  the 
a&r^^^jyt.  ^^  action,  a  Judge's  order  was  made  bj  consent,  that,  on 
payment  of  debt  and  costs  as  between  attorney  and  client, 
all  further  proceedings  should  be  stayed,  and,  in  default, 
judgment  should  be  signed.  That  judgment  was  signed 
in  pursuance  of  the  said  order,  and  the  fieri  facias  men- 
tioned in  the  plea  issued  thereon;  and  that  no  copy  of  the 
Judge's  order,  together  with  an  affidavit  of  the  time  of  such 
consent  being  given,  and  a  description  of  the  residence  and 
occupation  of  the  now  plaintiff,  was  filed  with  the  officer 
acting  as  clerk  of  the  doquets  and  judgments  in  the  Court 
of  Queen's  Bench,  at  any  time  within  twenty-one  days 
next  after  the  making  of  the  said  order,  in  like  manner 
as  a  warrant  of  attorney  in  any  personal  action,  and  a  cog- 
novit actionem  given  by  any  defendant  in  any  personal 
action,  or  copies  thereof  or  affidavits  of  the  execution 
thereof  respectively  might  or  could  be  filed  with  the  said 


oome^'-^P*' 
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clerk  within  twenty-one  days  after  such  warrant  of  attor- 
ney or  cognovit  actionem  should  have  been  executed,  or 
at  any  other  time  whatever,  as  by  the  statute  in  such  case 
is  required;  whereby  and  by  reason  of  the  premises,  the 
said  Judge's  order,  judgment,  and  execution  are  null  and 
void  to  all  intents  and  purposes  whatever. 
CFeneral  demurrer,  and  joinder  therein* 


1850. 


in  support  of  the  demurrer.^ — ^The  question  turns 
upon  the  construction  of  the  137th  section  (a)  of  the  Bank- 


(a)  Bnacts,  ^'Thateveiy  Jadge*0 
order  nude  by  coiuent  given  after 
the  commenoement  of  thlB  Act,  bj 
any  sacb  trader  defendant  in  any 
personal  action,  and  whereby  the 
plaintiff  in  such  action  shall  be 
aathorised   forthwith   after   the 
making  of  such  order,  or  at  any 
future  time,  to  sign  or  enter  up 
judgment,  or  to  issue  or  take  out 
execution  in  such   action,   and 
whether  such  order  shall  be  made 
subject  to  any  defeasance  or  con- 
dition or  not,  in  case  the  action 
in  which  such  order  shall  be  made 
sh&ll  be  in  the  Court  of  Queen's 
Bench,   or   in  case    the    action 
wherein  the  same  is  made  shall 
be  in  any  other  court,  a  true  copy 
of  such  order  shall,  together  wiUi 
an  affidavit  of  the  time  of  such 
consent  being  given,  and  a  de- 
scription of  the  residence  and  oe^ 
eupation  of  the  defendant,  be£led 
with  the  officer  acting  as  clerk  of 
the  doquets   and  judgments  in 
the  said  Court  of  Queen's  Bench 
within  twenty-one  days  after  the 
making  of  such  order,   in  like 
manner  as  a  warrant  of  attorney 
in  any  personal  action  and  a  cog- 
DOTit  actionem  given  by  any  de- 


fendant in  any  personal  action, 
or  copies  thereof  and  affidavits  of 
the  execution  thereof  respective- 
ly maybe  filed  with  the  said  clerk 
within  the  space  of  twenty-one 
days  after  such  wairant  of  attor- 
ney or  cognovit  actionem  shall- 
have  been  executed,  otherwise 
such  Judge's  order,  and  any  judg- 
ment signed  or  entered  up  there- 
on>.  and  any  execution  issued  or 
taken  out  on  such  judgment,  shall 
be  null  and*  void  to  all  intents 
and  purposes  whatever;  and  the 
provisions  respectively  contained 
in  the  said  Act  passed  in  the  third 
year  of  the  reign  of  his  late  Ma- 
jesty King  GFeoige  the  Fourth, 
intituled, '  An  Act  for  preventing 
frauds  upon  creditors  by  secret 
warrants  of  attorney  to  confess 
judgment,'  and  in  an  Act  passed 
in  ^he  Parliament  holden  in  the 
sixth  and  seventh  years  of  the 
reign  of  her  Majesty,  intituled 
'  An  Act  to  enlarge  the  provisions 
of  an  A^  for  preventing  frauds 
upon  creditors  by  secret  warrants 
of  attorney  to  confess  judgment,' 
for  liberty  to  file  warrants  of  at- 
torney and  cognovits  actionem,  or 
copies  thereof,  with  the  clerk  of 
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1860.  rupt  Law  Consolidation  Act,  12  &  13  Vict  a  106.  In 
order^  however,  to  ascertain  its  meaning,  it  is  necessary  to 
advert  to  the  prior  state  of  the  law.  The  3  Geo.  4,  a  39, 
^'  for  preventing  firauds  upon  creditors  by  secret  wananta 
of  attorney  to  confess  judgment/'  after  reciting,  that  **  in- 
justice is  frequently  done  to  creditors  by  secret  warrants 
of  attorney  to  confess  judgment,  for  securing  the  payment 
of  money,  whereby  persons  in  a  state  of  insolvency  are 
enabled  to  keep  up  the  appearance  of  being  in  good  cir- 
cumstances, and  the  persons  holding  such  warrants  of 
attorney  have  the  power  of  talking  the  property  of  such 
insolvents  in  execution  at  any  time,  to  the  exclusion  of 
the  rest  of  the  creditors,  for  remedy  thereof"  enacts, 
"that  if  the  holder  thereof  shall  think  fit,  every  warrant 
of  attorney  to  confess  judgment  in  any  personal  action, 
or  a  true  copy  thereof,  and  of  the  attestation  thereof, 
and  the  defeasance  and  indorsements  thereon,  in  case 
such  warrant  of  attorney  shall  be  given  to  confess  judg- 
ment in  his  Majesty's  Court  of  King's  Bench  at  West- 
minster, or  such  true  copy  thereof  as  aforesaid,  in  case 
such  warrant  of  attorney  shall  be  given  to  confess  judg- 
ment in  any  other  court,  shall  within  twenty-one  days 
after  the  execution  of  such  warrant  of  attorney  be  filed 
together  with  an  affidavit  of  the  time  of  execution  thereof 
with  the  clerk  of  the  doquets  and  judgments  in  the  Court 
of  King's  BencL"  The  2nd  section  enacts,  "  that  if  at 
any  time  after  the  expiration  of  twenty-one  days  next  after 
the  execution  of  such  warrant  of  attorney,  a  commission 
of  bankrupt  shall  be  issued  against  the  person  who  shall 
have  given  such  warrant  of  attorney,  under  which  he  shall 


the  doquets  and  judgments,  and  copies,  shall  extend  and  be  appli- 

for  the  said  clerk  to  make  certain  cable  to  every  such  Judge's  order, 

entries  and  search    in    relation  in  like  manner  as  to  warrants  of 

thereto,  and  for  entering  satisfac-  attorney  and  cognoyits  actionem 

tion  thereon,  and    for   fees  for  mentioned  in  the  said  Acts.** 
search  and  filing  and  taking  office 
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be  diilj  found  and  declared  a  bankrupt,  then  and  in  such        isco. 
case,  unless  such  "warrant  of  attorney  or  a  copy  thereof  shall 
have  been  filed  as  aforesaid  within  the  said  space  of  twenty^ 
one  days  from  the  execution  thereof,  or  unless  judgment 
shall  have  been  signed  or  execution  issued  on  such  war- 
rant of  attorney  within  the  same  period,  such  warrant  of 
attorney,  and  the  judgment  and  execution  thereon,  shall 
be  deemed  fraudulent  and  void  against  the  assignees  under 
the  commission,"  &c.  The  3rd  section  places  cognovits  on 
the  same  footing.  The  4th  section  enacts,  that,  ''if  such  war- 
rant of  attorney  or  cognovit  shall  be  given  subject  to  any 
defeasance  or  condition,  such  defeasance  or  condition  shall 
be  written  on  the  same  paper  or  parchment  on  which  «uch 
warrant  of  attorney  or  cognovit  actionem  shall  be  written^. 
before  the  time  when  the  same  or  a  copy  thereof  respect 
tively  shall  be  filed,  otherwise  such  warrant  of  attorney 
or  cognovit  actionem  shall  be  null  and  void  to  all  intents 
and  purposes.'"     Neict  followed  the  6  &  7  Vict.  c.  66,  its 
only  object  being  to  require  the  officer  of  the  Court  of 
Queen's  Bench  to  keep  a  book  for  public  search.     Then 
comes  the  Act  in  question,  12  &  13  Vict  c  106,  which 
from  the  133rd  to  the  138th  section  contains  a  code  of 
law  "  with  respect  to  transactions  with  the  bankrupt, 
and  executions  against  his  property  up  to  the  time  of  the 
bankruptcy  or  within  a  limited  period  previously  thereto.'' 
The  133rd  section  relates  to  payments  by,  and  the  134th 
to  purchases  from,  any  bankrupt;  the  135th  and  136th 
have  reference  to  warrants  of  attorney  and  cognovits,  and 
the  137th  to  Judges'  orders.    Looking  at  all  those  enactr 
ments  in  connection  with  the  preamble,  it  is  obvious  that 
the  137th  section  of  the  12  &  13  Vict  c.  106,  applies  only 
where  the  property  of  a  bankrupt  is  distributable,  and 
does  not  enable  a  trader  himself  to  defeat  his  own  act  of 
consent  to  judgment 

The  Court  called  on 
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1850.  OroAfy  contriL — Some  effect  must  be  given  to  the  words 

**  null  and  void  to  all  intents  and  purposes  whatever/'  in 
the  137th  section  of  the  12  &  13  Vict.  c.  106,  which  for 
the  first  time  required  Judges'  orders  to  be  filed.  That 
section  is  firamed  upon  the  3  G^o.  4,  c.  39,  &  2,  which  de- 
clares that  warrants  of  attorney  not  filed  as  thereby  re- 
quired shall  be  ^'  void  against  the  assigneea"  The  altera- 
tion of  language  in  the  subsequent  statutes  shews  that 
the  legislature  intended  a  different  result.  The  137th 
section  uses  the  words  '^  any  such  trader/'  which  means 
''  any  person  liable  as  a  trader  to  become  bankrupt" 
That  such  is  their  meaning  appears  by  the  65th  and  sub- 
sequent sections  up  to  the  86th,  in  which  the  words  '^  such 
trader  "  are  used  in  that  sense.  In  the  90th  and  93rd  sec- 
tions the  words  are  '^  any  traders,"  and  in  the  99th  and 
100th  ''  any  persons."  The  104th  and  126th  sections  relate 
to  persons  who  have  been  adjudicated  bankrupts.  [Air 
derson,  B.— The  137th  section  of  the  12  &  13  Vict  c.  106, 
in  express  terms  extends  the  provisions  of  the  3  Geo.  4, 
c.  39,  to  Judges'  ordera]  That  has  reference  only  to  the 
machinery  for  carrying  out  the  purposes  of  the  137th  sec- 
tion. The  136th  section  re-enacts  in  terms  the  provisions 
of  the  2nd  section  of  the  3  Geo.  4,  c.  39,  with  respect  to 
warrants  of  attorney,  except  that,  instead  of  declaring 
that  such  warrants  not  filed  within  the  time  limited 
shall  be  void  "  as  against  the  assignees,"  it  declares  that 
they  shall  be  void  to  ''  all  intents  and  purposes."  If, 
therefore,  they  are  still  only  void  as  against  assignees,  the 
re-enactment  is  useless,  for  that  was  already  provided  for. 
[Pollock,  C.  B.— The  18  Eliz.  c.  10,  s.  3,  declares,  that  ec- 
clesiastical leases  not  authorised  by  that  Act  shall  *^  be 
utterly  void  and  of  none  effect,  to  all  intents,  constructions, 
and  purposes,  any  law,  usages,  and  custom  to  the  contraty 
anywise  notwithstanding;"  and  yet  it  has  been  held,  that 
they  are  not  void  as  against  the  persons  who  make  them.] 
The  object  in  requiring  these  orders  to  be  filed  was,  that 
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notioe  should  be  given  whenever  a  trader  consented  to  ^  i860, 
judgment  [PoUocky  C.  R — ^The  preamble  to  this  part  of 
the  statute  is,  ''  with  respect  to  transactions  with  the 
bankrupt  and  executions  against  his  property  up  to  the 
time  of  the  bankruptcy,  or  within  a  limited  time  previous 
thereto;"  and  that  must  be  read  as  embodied  in  the  137th 
section.]  That  preamble  relates  only  to  the  sections  under 
division  20,  viz.  the  133rd  and  184th;  the  136th  and  137th 
commence  with  the  words  '*  Be  it  enacted,"  thus  shewing 
them  to  be  independent  enactmenta  The  3  Geo.  4,  a  39, 
has  been  held  to  apply  even  where  the  petitioning  credi- 
tor's debt  accrued  after  the  twenty-one  days:  Everett  v. 
WiUe{a).  [Aldereony  B. — Unless  there  is  a  distinction 
between  Judges'  orders  and  warrants  of  attorney,  your 
construction  of  the  statute  cannot  be  correct ;  for  the  136th 
section  declares  that  warrants  of  attorney,  not  filed  as 
thereby  required,  shall  be  deemed  fraudulent  as  well  as 
void;  but  how  can  they  be  fraudulent  as  against  the 
trader  himself?    It  must  mean  as  against  his  creditora] 

Martin  was  not  called  upon  to  reply. 

PoLLOOK,  C.  B. — ^The  question  is,  whether,  under  the  12 
&  13  Vict  a  106,  s.  137,  when  a. trader  has  consented  to 
a  Judge's  order  to  enter  up.  judgment^*  and  judgment  has 
been  entered  up,  and  execution  issued  thereon,  but  the 
order  is  not  filed  in  pursuance  of  that  section,  the  trader 
is  at  liberty,  without  reference'to  any  proceedmgs  in  bank- 
ruptcy, to  turn  round  and  say  that  the  judgment  and  exe- 
cution is  void,  and  that  his  creditor  is  a  trespasser.  The 
difficulty  in  coming  to  such  a  conclusion  is  not  in  any  view 
inconsiderable,  and^  moreover,  is  increased  by  the  136th 
section,  which,  as  pointed  out  by  my  Brother  Aldereon, 
enacts,  that  all  warrants  of  attorney  and  cognovits  not 

(a}  2  M..4k  0^201^, 
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185a  filed  as  thereby  required  shall  be  deemed  Jraudvleinij  as 
well  as  null  and  void.  In  the  present  case,  to  treat  the 
document  as  fraudulent  against  the  party  himself,  who  has 
signed  it  with  full  knowledge  of  its  effect, — a  document  too 
by  which  he  does  a  mere  act  of  justice  by  allowing  his 
creditor  to  issue  execution,  and  that  without  being 
himself  put  to  the  costs  of  a  suit, — would  be  so  absurd, 
that,  unless  we  have  the  positive  expression  of  the  l^isla* 
ture  that  such  was  meant  to  be  the  case,  it  is  in^ossible 
for  us  to  assume  any  such  intention.  That,  however,  is 
the  proposition  contended  for  on  the  one  side.  On  the 
other,  the  question  is,  whether  the  137th  section  may  not 
be  construed  differently,  by  reference  to  the  mode  recently 
introduced  in  statutes,  namely,  by  having  certain  clauses 
connected  by  a  sort  of  preamble  to  each  separate  class  of 
claiises,  which  preamble  may  really  operate  as  part  of  the 
statute.  The  question  then  is, whether  the  introductory  pre- 
amble to  that  set  of  clauses,  beginning  with  the  1 33rd  sec- 
tion, and  terminating  with  the  138th,  is  to  be  read  as  incor- 
porated with  each  of  those  sections.  In  my  opinion  it  must, 
in  order  to  ascertain  what  the  meaning  of  the  legislature 
was;  and  so  reading  the  statute,  there  is  no  difficulty  in 
construing  it  The  introductory  expression  of  the  legisla- 
tive intention  or  preamble  is  this :  "  And  with  respect  to 
transactions  wifh  the  bankrupt,  and  executions  against  his 
property  up  to  the  time  of  the  bankruptcy  or  within  a  li- 
mited period  previously  thereto,  be  it  enacted.''  Then  the 
183rd  section  up  to  the  138th  are  all  included  under  that 
general  heading,  so  that  we  must  read  the  137th  section, 
looking  back  to  this  preamble,  and  reading  it  in  that  way 
it  would  stand  thus:  "  Be  it  enacted,  that  every  Judge's 
order  made  by  consent  given  after  the  commencement  of 
this  Act,  by  any  such  trader"  &c., — not  "  by  any  trader," 
words  which  surely  must  mean  a  trader  who  shall  after- 
wards become  bankrupt,  and  cannot  be  construed  to  apply 
to  any  trader,  whether  he  shall  become  bankrupt  or  not 
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In  the  course  of  the  aigument,  it  was  intimated  hy  the  iSdO. 
Court,  that^  even  without  the  preamble,  the  words  ''  null 
and  void  to  all  intents  and  purposes  **  would  not  necessa* 
rily  make  this  document  null  and  void  as  against  the  tra- 
der himself;  and  the  case  of  ecclesiastical  leases  was  re* 
fenred  to.  I  do  not  found  my  judgment  in  any  degree  on 
the  decisions  with  respect  to  ecclesiastical  leases,  but  pure- 
ly upon  the  construction  of  this  statute  taken  altogether. 
I  am  of  opinion  that  we  must  read  the  137th  section  with 
the  preamble,  and  so  reading  it,  this  Judge's  order,  with  the 
judgment  and  execution  on  it,  are  not  null  and  void  to  all 
intents  and  purposes,  the  party  who  consented  to  that  or- 
der not  having  become  bankrupt,  nor,  so  far  as  we  know, 
liable  to  the  bankrupt  law. 

AxDSBSON,  B. — I  am  of  the  same  opinion.  On  looking 
to  the  words  of  the  statute,  there  appears  to  me  no  neces- 
sity for  arriving  at  the  grievous  absurdity  of  allowing  a 
person  to  set  aside  his  own  deliberate  act  The  contest 
here  is,  that  a  person,  who  may  be  a  perfectly  solvent  tra- 
der, may  set  aside  the  order  of  a  Judge  made  by  consent, 
after  judgment  signed  and  execution  issued,  simply  because 
that  order  has  not  been  filed  as  required  by  the  statute. 
That  would  be  a  grievous  absurdity.  No  doubt,  if  the  Act 
compels  us,  we  must  come  to  that  conclusion ;  but  I  do  not 
think  it  does.  The  provision  in  question  is  found  in  that 
part  of  the  Act  which  relates  to  proceedings  with  bank- 
rupts alone,  and  must  be  read  with  the  light  thrown  on  it 
by  the  preamble,  it  being  one  of  the  clauses  within  the 
ambit  of  that  preamble;  and  so  reading  it,  it  has  reference 
only  to  such  trader  being  bankrupt,  or  subsequently  be- 
coming bankrupt. 

RoLFB,  B. — I  am  also  of  opinion  that  this  section  must 
be  read  in  connection  with  the  preamble  referred  to;  and 
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1850.  I  think  that  the  construction  of  the  statute  also  requires  it 
to  be  read  in  connection  with  the  preamble  to  the  125th 
section,  '^  with  respect  to  the  pour er  of  the  Ck>urt  OTer  cer- 
tain descriptions  of  property/'  That  the  section  must  be 
read  in  connection  with  the  former  preamble  is  plain  from 
merelyfollowing  the  grammar ;  for  after  the  words  "  it  is  en- 
acted/' comes  the  133rd  section,  and  then  the  134th  begins 
without  the  words  "  be  it  enacted/'  and  must  therefore  be 
connected  with  what  went  before,  otherwise  there  is  no 
sense.  It  is  true  that  the  same  observation  does  not  apply 
to  the  186th  and  137th  sections,  for  they  do  begin,  ^'  be  it 
enacted/'  but  that  is  a  mere  difference  <^  style;  and  these 
sections  being  in  pari  materia  with  the  former,  must  be 
read  in  the  same  way.  But  independently  of  that^  I  should 
be  prepared  to  say,  on  authority  as  well  as  principle,  look- 
ing at  the  object  of  the  Act  as  deduced  from  the  statute 
itself,  that  we  must  confine  the  137th  section  as  operating 
in  favour  of  creditors  only,  and  not  construe  it  as  affecting 
the  rights  of  persons  claiming  under  traders  who  have 
given  such  instruments.  My  Lord  has  adverted  to  the 
statutes  of  Elizabeth  respecting  ecclesiastical  lease&  No- 
thing can  be  stronger  than  the  words  used  in  those  statutes, 
which  declare  that  leases  not  authorised  by  them  *^  shall 
be  utterly  void  and  of  none  effect,  to  all  intents,  construc- 
tions, and  purposes,  any  law,  usage,  or  custom  to  the  con- 
trary notwithstanding."  Still  the  Courts  early  said,  that 
such  leases  were  not  meant  to  be  null  and  void  as  against 
the  lessors;  that  the  statute  was  made  for  the  benefit  of 
their  successors;  and  that  the  leases  were  only  void  as 
against  them.  Now  the  3  Geo.  4,  a  39,  upon  which  the 
137th  section  of  the  12  &  13  Vict  c.  106,  is  founded,  has 
given  rise  to  discussions  of  a  like  nature  with  the  pre- 
sent [His  Lordship  read  the  title  and  preamble,  and 
the  Ist,  2nd,  3rd,  and  4th  sections  of  the  3  G-eo.  4,  c.  39.] 
The  first  case  after  that  statute  was  Morris  v.  Mel- 


TEnriTT  TBBM,  13  VICT.  377 

lin  (a)y  in  which  the  question  iras,  whether  the  assignee  ^650. 
of  an  insolvent  could  insist  on  setting  aside  as  void  a  judg- 
ment founded  on  a  warrant  of  attorney  subject  to  a  de- 
feasance, not  written  on  the  same  paper  as  the  instru- 
ment itself.  A  majority  of  the  Court  of  King's  Bench, 
consisting  of  Lord  Tenterden,  C.  J.,  Bayley,  J.,  and  LitUe- 
dalcy  J.,  held,  that  the  statute  did  not  affect  such  a  warrant 
of  attorney  as  against  the  assignees  of  an  insolvent,  and 
that  the  4th  section  must  be  read  in  conjunction  with 
the  2nd,  and  construed  to  apply  only  to  assignees  of  a 
bankrupt  Holroydy  J.,  dissented,  and,  I  must  own,  with 
great  appearance  of  justice,  because  in  that  statute  there 
is  something  which  does  not  occur  in  this,  namely,  a  mark- 
ed distinction  in  the  wording  of  the  sections.  There,  if 
the  document  was  not  filed  within  a  certain  time,  it  was 
declared  to  be  void  ^'as  against  assignees,''  but  if  the  de- 
feasance was  not  on  it  before  it  was  filed,  it  was  declared 
to  be  void  'Ho  all  intents  and  purposes,''  so  that  it  was 
somewhat  strange  to  say,  that  'Ho  all  intents  and  purposes," 
only  meant  against  assignees  of  bankrupts;  still  the  majo- 
rity of  the  Court  so  held.  Then  came  the  case  of  Bennett 
V.  Daniel  (6),  where  the  question  arose,  whether  a  warrant 
of  attorney,  on  which  there  was  no  proper  defeasance,  could 
be  set  aside  at  the  instance  of  the  party  who  had  executed 
it  The  majority  of  the  Court  held  that  it  could  not 
Parke,  J.,  dissented,  adopting  the  view  taken  by  Holroyd  J., 
in  the  previous  case,  but  expressly  saying,  that  if  he  had 
found  in  the  statute  that  it  was  meant  only  for  the  pro- 
tection of  the  assignees  of  bankrupts,  he  should  have  con- 
curred In  the  subsequent  case  of  Dam  v.  Eyton  (o).  Tin- 
dal,  C.  J.,  treated  the  question  as  settled.  Therefore,  not- 
withstanding there  are  in  this  statute  the  very  strong 
words  ''  null  and  void  to  all  intents  and  purposes,"  yet, 
even  if  there  had  been  no  preamble,  I  should  have  been 

(a)  6  B.  d^  C.  466.        (h)  10  B.  <b  C.  000.        (e)  7  Bing.  154. 
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16/50.  disposed  to  adopt  the  construction  consistent  with  good 
sense  and  the  previous  authorities;  for,  although  Ed* 
royd  J.,  and  Parke,  J.,  differed  as  to  the  application  of  the 
principle,  neither  disputed  the  principle  itself. 

Platt,  R — ^The  object  of  the  bankrupt  law  is  to  protect 
creditors,  not  to  enable  traders  to  repudiate  their  own  de^ 
liberate  acts.  Reading  the  137th  section  as  it  ought  to  be 
read,  in  connection  with  the  preamble,  it  is  evident  that 
it  relates  only  to  such  traders  as  shall  become  bankrapt 
But  even  if  the  preamble  is  not  to  be  considered  as  incor- 
porated with  the  section,  I  should  be  disposed  to  take  the 
same  view  as  my  Brother  Rolfe,  and  to  hold,  that,  upon 
principle  and  authority,  the  operation  of  the  1 37th  section 
is  limited  to  assignees  and  creditors  under  a  bankruptcy. 

Judgment  for  the  defendant 


jf^  31^  BOWDITCH  V.  BaLOHIW. 

A  police  conita-  1.  RESPASS  for  assaulting  the  plaintiff,  and  conveying 
Sl^dMi^  him  to  a  police-station,  and  there  detaining  him  without 
BO  power,  under  reasonable  or  probable  cause. 

the  2  ft  8  Vict 

c  xdr,  to  take  Plea,  as  to  assaulting  the  plaintiff,  and  conveying  him 
euto^  frith-  to  the  Said  police-station,  that»  before  the  time  when  kc, 
oat  wanant,       ^^^  defendant  was  a  constable  of  the  police  of  the  city  of 

merely  on  soa*  *  ' 

tndon  that  he     London,  appointed  under  a  certain  Act  of  Parliament  made 

hai  oonunitted 

a  miadcmeaaor.  and  passed  &C.  (2  &  3  Yict  c.  xciv);  and  that,  at  the  time 

when  &C.,  he  was  acting  as  such  constable  within  the  said 
city;  and  that  just  before  the  committing  of  the  supposed 
trespasses,  and  whilst  he  was  acting  as  such  constablewithin 
the  said  city,  to  wit,  &c.,  one  John  Miller,  in  the  presence 
and  hearing  of  the  plaintiff,  stated  and  represented  to  the 


Balouut. 
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defendant,  then  acting  as  such  constable  of  the  police  i860, 
force  as  aforesaid,  that  the  plaintiff  had  commited  a  cer-  bovditoh 
tain  offence,  to  wit,  wilful  and  corrupt  perjury,  by  wilfully 
and  corruptly  making  a  false  affidavit  in  a  judicial  pro- 
ceeding before  the  Hon.  Sir  William  Wightman,  Enight, 
one  of  the  justices  of  the  Court  of  our  Lady  the  Queen,  be- 
fore the  Queen  herself,  and  that  the  said  John  Miller  then 
and  there  charged  the  plaintiff  with  the  commission  of  the 
said  offence,  and  then  and  there  required  the  defendant 
Thomas  Balchin  to  take  the  plaintiff  into  custody  upon  the 
said  charge;  wherefore,  and  because  the  plaintiff,  on  being 
asked  by  the  defendant  on  the  said  occasion  if  his  the 
plaintiff's  name  was  Bowditch,  replied  that  it  was  not,  and 
that  he  should  not  tell  what  his  name  was,  he  the  defendant 
then  had  good  cause  to  suspect,  and  did  then  suspect,  the 
plaintiff  of  haying  committed  the  said  offence,  and,  as  such 
constable  of  the  police,  did  then,  within  the  said  city,  take 
the  plaintiff  into  custody;  and  because  there  was  no  jus- 
tice of  the  peace  for  the  said  city  then  sitting,  before  whom 
the  plaintiff  could  be  taken  upon  the  said  charge,  the  de- 
fendant caused  the  plaintiff  to  go  in  and  along  divers  pub- 
lic streets  and  highways  in  the  said  city  to  a  certain  police- 
station  in  the  said  city,  such  station  being  the  station- 
house  in  and  for  the  district  or  division  of  the  said  city 
within  which  the  plaintiff  was  so  taken  into  custody  as 
aforesaid,  and  did  then  deliver  him  to  one  J.  Fosberry,  be- 
ing the  constable  of  the  said  police  force  in  charge  of  the 
station,  doing  no  unnecessary  damage,  &c.,  quae  sunt 
eadem. — Verification. 

Demurrer,  and  joinder  therein  (a). 

J  Brown,  in  support  of  the  demurrer. — ^The  substantial 
question  raised  by  this  demurrer  is,  whether  a  police  con- 

(a)  The  plaintiff  demurred  Bpe-      substance,  it  is  unnecessary  to  ad- 
ciaUy  on  several  grounds;  but  as      vert  to  them. 
the  Court  held  the  plea  bad  in 
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I860.  Stable  of  the  city  of  London  can  take  a  person  into  custody 
BowDiTOH  on  suspicion  of  perjury.  That  depends  upon  the  2  &  3  Vict. 
^  *'  c.  xciv,  "for  regulating  the  police  in  the  city  of  London." 

The  9th  section  confers  on  police  constables  appointed  un- 
der that  Act  all  the  powers  which  any  constables  possess  by 
the  common  or  statute  law.  At  common  law  a  constable  has 
no  power  to  arrest  a  person  without  warrant,  on  suspicion 
of  having  committed  a  misdemeanor.  The  8th  section  of 
the  2  &  3  Vict,  a  xciv,  upon  which  this  plea  is  framed,  em- 
powers **  any  man  belonging  to  the  said  police  force  to  take 
into  custody,  without  warrant,  all  loose,  idle,  and  disorder- 
ly persons,  whom  he  shall  find  disturbing  the  public  peace, 
or  whom  he  shall  have  good  cause  to  suspect  of  having 
committed  or  intending  to  commit  any  felony,  misdemea- 
nor, or  breach  of  the  peace,  and  all  persons  whom  he  shall 
find  between  sunset  and  the  hour  of  eight  in  the  forenoon 
lying  in  any  highway,  yard,  or  other  place,  or  loitering 
therein,  and  not  giving  a  satisfactory  account  of  them- 
selvea"  The  words  "  loose,  idle,  and  disorderly  persons," 
override  and  control  the  words  "whom  he  shall  have 
good  cause  to  suspect  of  having  committed  &a  any  misde- 
meanor." But  the  plea  contains  no  averment  that  the 
plaintiff  was  a  loose,  idle,  or  disorderly  person.  The  36th 
section  enumerates  the  offences  for  which  a  police  consta- 
ble may  take  a  person  into  custody  without  warrant 

The  Court  then  called  on 

Hugh  nm  to  support  the  plea. — Although,  according  to 
strict  grammatical  construction,  the  words,  "  loose,  idle,  and 
disorderly  persons,"  might  override  the  subsequent  part  of 
the  clause,  yet  the  plain  intention  of  the  l^islature  was, 
that  whenever  a  constable  had  good  cause  to  suspect  any 
person  of  having  committed,  or  intending  to  commit,  any 
felony,  misdemeanor,  or  breach  of  the  peace,  he  should  be 
justified  in  taking  such  person  into  custody  without  war- 
rant   [Alderaon^  R — If  the  legislature  had  so  intended, 


V. 

Balohiv. 
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they  would  have  inserted  the  wofd%  "  and  all  other  per-  i860, 
sons.''  PoUode^  C.  R — Suppose  a  person  refused  to  serve  Bowditob 
some  public  office,  or  had  committed  any  breach  of  duty 
imposed  by  statute,  would  a  police  constable  be  justified  in 
taking  him  into  custody  without  a  warrant?  In  a  case  in 
which  the  liberty  of  the  subject  is  concerned,  we  cannot  go 
beyond  the  natural  construction  of  the  statute.] 

Pbb   Cv]iiAM(a). — ^There  must  be  judgment  for  the 

plainti£ 

Judgment  for  the  plaintiff. 

(a)  Pollock,  C.  B.,  Alderwn,  B.,  Itolfe^  B.,  foid  Flatty  B. 


0 


Pekkivil  v.  CoNKBIiL.  2f^  23. 

OLE  had  obtained  a  rule,  calling  on  the  plaintiff  to  Thedefendanty 
shew  cause  why  all  further  proceedings  in  this  action  should  iHJ3SSd»*ma 
not  be  stayed,  until  the  plaintiff  should  have  made  proof  i^*""***** 
of  his  debt  before  the  Master  appointed  to  wind  up  the  af-  gether  with 
fieurs  of  the  Royal  Bank  of  Australia.  made  die  Mow- 

It  appeared  from  the  defendant's  affidavit,  that  the  ac-  ^^!!^7 
tion  was  brought  to  recover  2002.,  the  amount  of  a  promis-  ^  Directon  of 

tbe  Royal  Banlc 

sory  note  made  by  the  defendant,  who  was  one  of  the  di-  of  Australia, 
rectors,  shareholders,  and  contributories  of  a  joint-stock  a&d^e  ot^r 
Company,  established  in  1840,  in  the  city  of  London,  call-  ^^^^"^ 
ed  the  Royal  Bank  of  Australia.     On  the  4th  of  February,  jointly  and  se^ 
1850,  one  of  the  shareholders  and  contributors  presented  a  topay^to  elw, 
petition  under  the  Joint-stock  Companies  Winding  up  Act,  J^^*^^^^ 

of  &C.4  for 
Yalne  raoeiTed  on  account  of  the  Company."  Signed,  "  A.  B.,  0.  J>.,  B.  F.,  "  Directon."  Hie 
defendant  having  been  lued  thereon  in  hii  individual  character: — Hdd,  that  the  case  did  not  foil 
within  the  Joint-itock  Oompaniei  Winding-up  Act,  11  k  12  Vict.  c.  46,  ■.  78,  and  that  there  waa 
no  ground  for  ataying  the  action  until  the  plaint^  ahould  have  proTed  his  debt  before  the  Matter 
appointed  to  wind  up  the  a&in  of  the  Company. 

VOL.  V.  0  0  BXCH. 
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1850.  Chray^  contriL — Some  effect  must  be  given  to  the  words 

'^  null  and  void  to  all  intents  and  purposes  whatever/'  in 
the  137th  section  of  the  12  k  13  Vict.  c.  106,  which  for 
the  first  time  required  Judges'  orders  to  be  filed  That 
section  is  firamed  upon  the  3  Qeo.  4,  c.  39,  s.  2,  which  de- 
clares that  warrants  of  attorney  not  filed  as  thereby  re- 
quired shall  be  ^'  void  against  the  assignees."  The  altera- 
tion of  language  in  the  subsequent  statutes  shews  that 
the  l^islature  intended  a  different  result.  The  137th 
section  uses  the  words  '^  any  such  trader/'  which  means 
''  any  person  liable  as  a  trader  to  become  bankrupt" 
That  such  is  their  meaning  appears  by  the  65th  and  sub- 
sequent sections  up  to  the  Mih^  in  which  the  words  ''  sach 
trader"  are  used  in  that  sense.  In  the  90th  and  93rd sec- 
tions the  words  are  "  any  traders,"  and  in  the  99th  and 
100th  ^'  any  persons."  The  104th  and  126th  sections  relate 
to  persons  who  have  been  adjudicated  bankrupts.  [Air 
deraon,  6.— The  137th  section  of  the  12  &  13  Vict  c.  106, 
in  express  terms  extends  the  provisions  of  the  3  Qeo.  4, 
c.  39,  to  Judges'  orders.]  That  has  reference  only  to  the 
machinery  for  carrying  out  the  purposes  of  the  137th  sec- 
tion. The  136th  section  re-enacts  in  terms  the  provisions 
of  the  2nd  section  of  the  3  Geo.  4,  c.  39,  with  respect  to 
warrants  of  attorney,  except  that,  instead  of  declaring 
that  such  warrants  not  filed  within  the  time  limited 
shall  be  void  '^  as  against  the  assignees,"  it  declares  that 
they  shall  be  void  to  '^  all  intents  and  purposes."  If, 
therefore,  they  are  still  only  void  as  against  assignees,  the 
re-enactment  is  useless,  for  that  was  already  provided  for. 
[Pollock,  C.  B.— The  13  Eliz.  c.  10,  s.  3,  declares,  that  ec- 
clesiastical leases  not  authorised  by  that  Act  shall  "  be 
utterly  void  and  of  none  effect,  to  all  intents,  constructions, 
and  purposes,  any  law,  usages,  and  custom  to  the  contrary 
anywise  notwithstanding;"  and  yet  it  has  been  held,  that 
they  are  not  void  as  against  the  persons  who  make  them.] 
The  object  in  requiring  these  orders  to  be  filed  was,  tliat 
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notice  should  be  given  whenever  a  trader  consented  to  i860. 
judgment  [Pottockf  C.  K — ^The  preamble  to  this  part  of 
the  statute  is,  *^with  respect  to  transactions  with  the 
bankrupt  and  executions  against  his  property  up  to  the 
time  of  the  bankruptcy,  or  within  a  limited  time  previous 
thereto;''  and  that  must  be  read  as  embodied  in  the  137th 
section.]  That  preamble  relates  only  to  the  sections  under 
division  20,  viz.  the  133rd  and  134th;  the  136th  and  137th 
commence  with  the  words  '*  Be  it  enacted/'  thus  shewing 
them  to  be  independent  enactments.  The  3  Qeo.  4,  c.  39, 
has  been  held  to  apply  even  where  the  petitioning  credi- 
tor's debt  accrued  after  the  twenty-one  days:  Everett  v. 
WiUsia).  [Aldereony  R — Unless  there  is  a  distinction 
between  Judges'  orders  and  warrants  of  attorney,  your 
construction  of  the  statute  cannot  be  correct ;  for  the  136th 
section  declares  that  warrants  of  attorney,  not  filed  as 
thereby  required,  shall  be  deemed  yrau(2u2^  as  well  as 
void;  but  how  can  they  be  fraudulent  as  against  the 
trader  himself?    It  must  mean  as  against  his  creditors.] 

Martin  was  not  called  upon  to  reply. 

PoLLOOK,  C.  R — ^The  question  is,  whether,  under  the  12 
&  13  Vict  c.  106,  s.  137,  when  a  trader  has  consented  to 
a  Judge's  order  to  enter  up  judgment,*  and  judgment  has 
been  entered  up,  and  execution  issued  thereon,  but  the 
order  is  not  filed  in  pursuance  of  that  section,  the  trader 
is  at  liberty,  without  r^erencc'to  any  proceedings  in  bank- 
ruptcy, to  turn  round  and  say  that  the  judgment  and  exe- 
cution is  void,  and  that  his  creditor  is  a  trespasser.  The 
difficulty  in  coming  to  such  a  conclusion  is  not  in  any  view 
inconsiderable,  and^  moreover,  is  increased  by  the  136th 
section,  which,  as  pointed  out  by  my  Brother  Alderson, 
enacts,  that  all  warrants  of  attorney  and  cognovits  not 

(a}  2  M^4fe  0^269. 
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I860.  11  &  12yict  a  46,  praying  that  it  might  be  referred  to  oii« 
(^the  Masters  of  the  Court  of  Chancery  to  wind  up  the  af- 
fairs of  the  Company.  On  the  26th  of  Maroh,  1850,  the  pe- 
tition was  heard  before  Vice-CSiancellor  Knigkt  Brueef 
who  ordered  that  the  Company  should  be  dissolved  and 
wound  up  und^  the  provisions  of  that  Aet;  and  on  the 
25  th  of  April,  an  official  assignee  was  appointed.  It  was 
also  stated,  that  the  note  was  made  by  the  defendant  as 
one  of  the  directors  of  the  Bank,  and  that  the  proceeds 
were  received  and  applied  by  the  Bank  for  its  own  pur» 
poses;  that  defendant  was  advised  that  he  was  sued  as  a 
contributory  of  the  Bank,  and  that^  upon  payment  of  the 
amount,  he  would  be  entitled  to  recover  contribution  from 
the  other  shareholders  and  contributoriea  The  affidavit 
then  stated,  that  Alderson^  B.,  upon  a  summons  coming 
on  to  be  heard  before  him,  for  staying  proceedings  in  the 
terms  of  the  above  rule,  stayed  execution  for  a  week,  to 
give  the  defendant  an  opportunity  of  bringing  the  question 
before  this  Court 

The  plaintiff's  affidavit  in  answer  set  forth  the  promis- 
sory note,  which  was  in  these  terms : — 

"  The  Royal  Bank,  London. 

« 1 9th  February,  1 845.  "  ^200. 

"  We,  the  Directors  of  the  Royal  Bank  of  Australia^  for 

ourselves  and  the  other  shareholders  of  this  Company^ 

jointly  and  severally  promise  to  pay  G.  H.  Wray  or  bearer^ 

on  the  19th  day  of  February,  1850,  at  the  Union  Bank  of 

London,  the  sum  of  200Z.  for  value  received,  on  account  of 

the  Company. 

"  t.  w.  suthbrland, 

"John  Connbll, 

«  M.  BoTO, 

"  A.  DuFP, 


>•  Directors. 


The  affidavit  then  stated  a  belief  that  the  Company  dis- 
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puted  their  liability,  and  alleged  that  the  defendant  and 
his  co-directois  had  no  power  to  issue  the  promissory  note 
in  question ;  and  that  the  shareholders  were  not  liaible  there- 
on. A  similar  application  to  the  present  had  been  made 
to  Ooleridgey  J^  at  Chambers,  but  he  refused  to  make  any 
order. 


1850. 


PiirKnriL 
ConrsUi. 


Sir  F.  Uiesiger  shewed  cause. — The  application  is  found- 
ed on  the  73rd  section  of  the  Joint-stock  Companies  Wind- 
ing up  Act,  11  &  12  Vict  c.  45  (a).  This,  however,  is  not 
a  case  within  that  enactment,  for  there  is  a  several  liabili- 
ty on  the  note.  The  object  of  the  statute  was  to  prevent 
creditors  from  having  recourse  to  one  of  many  shareholders 
jointly  liable.  It  has  ref^ence  only  to  actions  against  the 
'' official  manager,  or  against  the  Company  or  any  other 
person  representing  the  same,  or  who  is  sued  as  a  contri- 
butory thereof."  "Contributory*'  means  a  person  who, 
being  sued,  is  entitled  to  contribution  from  the  other  mem- 
bers jointly  liable.  In  Hecdey  v.  Story  (b),  the  defend- 
ants, directors  of  a  Joint-stock  Company,  made  their  note, 
by  which  they  jointly  and  severally  promised  to  pay  to  E. 
H.  or  his  order,  and  this  Court  there  held,  that  the  de- 
fendants were  liable  upon  the  note  individually. 


(a)  EnactB,  <<That,  after  the 
firat  appointment  of  an  official 
manager,  no  creditor  or  other 
penon  shall,  except  so  far  as  the 
Master  shall  penmt,have  powerto 
oommenoe  or  to  proceed  with  any 
action  against  the  official  mana- 
ger, or  against  the  Company  or 
any  other  penon  representing  the 
same,  or  who  is  sued  as  a  contri- 
l>utory  thereof,  until  after  proof, 
or  exhibiting  or  making  snch 
pvoof  as  he  may  he  able,  of  his 


deht  or  demand  before  the  Master, 
as  hereinafter  mentioned;  and  it 
shall  he  lawful  for  any  Judge  of 
the  Court  in  which  such  action 
shall  he  pending,  upon  summons 
taken  out  hefore  him  for  that 
purpose,  to  order  that  f^her 
proceedings  in  such  action  shall 
he  stayed  until  after  such  proof 
shall  have  been  made  or  exhibited 
before  the  Master/* 
(b)  3  Exch.  3. 


C02 
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1850.  OgUy  in  support  of  the  rule. — ^The  Winding-up  Act  was 

Fkhkivil  intended  to  stop  actions  against  contributories  of  a  Joint- 
CoviixLL  stoct  Company.  By  the  3rd  section,  the  word  "  contribu- 
tory'* is  defined  as  including  "  every  member  of  a  Com- 
pany, and  also  every  other  person  liable  to  contribute  to 
the  payment  ofany  of  the  debts,  liabilities,  or  losses  thereof 
The  defendant  is  not  the  less  a  contributory  because  he  is 
sued  alone  on  the  note.  It  was  given  in  respect  of  a  debt 
contracted  for  the  Company;  and  though  the  judgment  be 
against  the  defendant  individually,  he  would  have  a  right 
to  contribution.  The  76th  section  requires  the  official 
manager  to  make  out  a  list  of  the  members  and  other  con- 
tributories of  the  Company;  and  by  the  79th  section,  such 
list,  when  settled  by  the  Master,  is  conclusive. 

Pollock,  C.  B. — ^We  are  all  clearly  of  opinion  that  the 
rule  ought  to  be  discharged.  The  defendant  seeks  this  re- 
medy as  a  contributory  under  the  Act,  and  as  having  been 
sued  as  such ;  but  if  all  the  facts  of  this  case  had  appear- 
ed to  the  Court  at  the  time  the  rule  was  moved,  no  rule 
would  have  been  granted.  The  defendant  is  sued  indivi- 
dually in  respect  of  a  joint  and  several  promissory  note,  of 
which  it  appears  that  he  is  the  maker.  The  plaintiff  has 
elected  to  sue  the  defendant  in  respect  of  his  personal  lia- 
bility. The  case  is  the  same  as  if  the  defendant  had  been 
sued  upon  his  promissory  note  made  by  him  in  his  indivi- 
dual character,  and  having  no  connection  whatever  with 
the  Company.  All  that  the  plaintiff  would  have  to  prove 
upon  the  trial  would  be  the  handwriting  of  the  defendant; 
and  therefore  the  plaintiff  ought  not  to  be  dragged  before 
a  Master  in  Chancery  to  prove  his  claim,  and  to  enter  into 
an  inquiry,  where  that  simple  fact  is  the  only  matter  to  be 
investigated.  It  would  be  a  fraud  upon  some  one  if  such 
a  note  were  allowed  to  be  proved  against  the  funds  of  the 
Company.     The  note,  as  sued  upon,  has  no  connection 
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whatever  with  the  Company.    The  rule  ought,  therefore,        1850. 
to  be  discharged,  with  costs.  Pbitkitil 


Aldbbsok,  R — I  am  of  the  same  opinion.  The  Court, 
no  doubt^  under  particular  circumstances,  has  power  to  stay 
actions  brought  against  members  of  public  Companies, — as, 
for  instance,  where  a  person  is  sued  as  a  member  of  the  pro- 
visional committee,  after  an  official  manager  has  been  ap*- 
pointed  to  wind  up  the  affairs  of  the  Company.  But,  in 
the  present  case,  the  defendant  is  not  sued  for  a  debt  due 
by  him  as  a  member  of  the  Company,  but  for  the  recovery 
of  a  debt  for  which  he  is  personally  and  individually  respon- 
sible, and  for  which  he  would  be  equally  so  if  no  Company 
existed.  He  may  have  made  this  note  for  the  accommo- 
dation of  the  Company. 

BoLFB,  R — I  am  of  the  same  opinion.  The  defendant 
is  sued  for  his  own  separate  debt,  whereas  it  is  contended 
that  he  is  sued  as  if  the  debt  were  that  of  the  Company. 
It  may  be  that  the  creditor  has  refused  to  lend  the  money 
to  the  Company,  except  upon  the  terms  of  receiving  the 
several  promissory  note  of  the  defendant.  That  may  have 
been  the  reason  why  this  note  is  in  the  present  form.  There 
is  not  much  weight  to  be  attributed  to  the  hardship  under 
which  the  defendant  is  suggested  to  labour,  for  he  may,  if 
he  pleases,  use  the  ordinary  means  to  have  his  name  placed 
upon  the  list  of  contiibutories. 

Platt,  R — ^The  only  question  in  this  case  is,  whether 
the  defendant  fills  any  of  the  characters  mentioned  in  the 
Act  of  Parliament.  It  is  clear  that  he  does  not,  for  he 
is  sued  in  his  individual  capacity,  upon  his  separate  lia- 
bility. 

Rule  dischai^ed. 


V, 

ComiiLL. 


886 


SXCHBQUSB  BEPOETg. 


1800. 


May9Z. 


A  derk  to  the 
Privy  Council  if 
not  a  person 
who  "cames 
on  hia  bnmnen" 
at  the  office  of 
the  PHtj  Coon- 
cfl,  within  the 
meaning  of  the 
60th  section  of 
the  County 
Conrti  Act, 
9ftl0yict. 
C.90. 


Sanosteb  V,  Kat. 

J.  HIS  was  a  rale  calling  upon  the  plaintiff  to  shew  cause 
whj  a  snggesticm  shotdd  not  be  entered  upon  the  roll  to 
deprire  him  of  costs,  tinder  the  )29th  section  of  die  Coun- 
ty Courts  Act,  9  &;  10  Vict  c.  95.  It  appeared  that  the 
plaintiff  had  brought  his  action  in  the  superior  court,  and 
had  recovered  the  sum  of  92L  2ft  6ci  only,  and  the  defend- 
ant had  obtained  the  rule  on  the  ground  that  the  plam- 
tiff  ought  to  have  brought  his  action  in  the  Westminster 
Cimnty  Court,  as  the  defendant  was  a  clerk  to  the  Priv7 
Council,  the  office  of  which  was  in  Whitehall. 


Martin  shewed  cause. — The  main  objection  to  this  appli- 
cation is,  that  the  defendant  cannot  be  said  to  have  carried 
on  bis  business,  at  the  time  of  the  action  brought,  within 
the  district  of  the  County  Court  in  which  the  defendant 
contends  the  action  should  have  been  brought,  within  the 
true  meaning  of  the  60th  section  of  the  9  &  10  Vict,  c  95* 
That  section  enacts,  that  the  summons  may  issue  '^  in  any 
district  in  which  the  defendant  or  one  of  the  defendnnta 
shall  dwell  or  carry  <m  his  htsiness  at  the  time  of  the  action 
brought''  This  precise  point  was  decided  in  BwMey  ▼* 
Harm  (a),  which  turned  upon  the  words  of  the  London 
Small  Debts  Act,  10  &  11  Vict.  c.  Ixxi.  The  language  ot 
that  Act  is  identical  with  that  of  the  present;  and  it  was 
held  in  that  case,  that  a  clerk  in  the  Admiralty  who,  as  such, 
attends  at  an  office  within  the  city  of  London,  is  not  a 
person  who  *^  carries  on  his  business''  within  the  meaning 
of  the  local  Act.  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  said,  "  A  similar  question  has  been  under  the 
consideration  of  the  Court  of  Queen's  Bench  with  respect 
to  the  County  Courts  Act,  9  &  10  Vict  c.  95,  and  they  have 


(a)  Ante,  p.  43. 
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hdd  that  the  deputy  sealer  of  writs  in  the  Court  of  Choa-  iSfiO. 
eery  is  not  a  person  who  carries  on  his  business  in  any  de- 
finite locality.  In  Uke  manner,  it  cannot  be  considered 
that  a  clerk  who  attends  at  an  office  in  the  city  carried  on 
some  independent  business  there,  so  as  to  be  within  the 
meaning  of  the  Act  in  question/'  The  case  to  which  the 
learned  Judge  refers  is  that  of  Rolfe  v.  LwrmonKh  (a). 
These  authorities  cannot  be  distinguished  from  the  pre^ 
sent  case. 

Hawkins^  in  support  of  the  rule. — "  Business"  is  defined 
in  Johnson's  Dictionary  to  mean  "  employment/'  and  the 
defendant  may  clearly  be  said  to  carry  oH  his  '^  employ- 
ment" or  business  within  the  district  of  the  Middlesex 
County  Court,  according  to  the  meaning  of  this  section  of 
the  Act  Buddey  ▼.  Hann  is  distinguishable  from  the  pre- 
sent case;  for  there  the  affidavit  merely  stated  that  the  de- 
fendant daily  attended  at  the  place  in  question. 

PouocK,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  discharged.  The  only  substantial  question  in  the  case  is, 
whether  a  person  who  is  a  clerk  in  the  Privy  Council  Office 
is  a  person  "carrying  on  his  business"  within  the  mean- 
ing of  this  Act  of  Parliament  I  am  of  opinion  that  he  is 
not  The  term  ''  business"  may  mean  the  employment  or 
the  occasional  occupation  of  a  person;  but  the  term  "car- 
rying on  business,"  within  the  meaning  of  this  Act  of  Par- 
liament, implies  something  more  than  mere  service,  from 
which  the  person  may  be  discharged  at  a  moment's  notice. 
I  therefore  think  that  the  defendant  cannot  be  said  to 
carry  on  business  within  the  meaning  of  the  Act. 

Aldbrson,  B. — I  am  of  the  same  opinion.  The  defend- 
ant can  neither  be  said  to  cany  on  any  business  nor  to 

(a)  19  L.  J.,  Q.  B.,  10. 
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1850.        eany  on  business  at  any  fixed  place.    The  affidavit  is, 
therefore,  not  sufficient. 

BoLFB,  R — ^I  agree  irith  the  rest  of  the  Court  in  think- 
ing that  this  defendant  did  not  cany  on  business  within 
the  meaning  of  the  Act  The  foreman  at  a  haberdasher  s 
shop  could  not  be  said  to  cany  on  business  there,  because 
he  attends  to  the  shop  and  does  what  he  is  employed  to 
do  by  his  master. 

Rule  discharged. 


jf^y  25^  Hbssekobb  v.  Clabkr. 

A  husbttid  and  X/EBT  for  money  lent,  and  on  an  account  stated. — ^The 
^ag^^ainit  defendant  pleaded  never  indebted,  and  upon  that  plea  is^ 
Md  ^^r^^'  ®^^  ^^  joined.  At  the  trial,  before  Pottock,  C.  B.,  at  the 
time  he  agreed  London  Sittings  after  last  Easter  Term,  it  appeared  that 
certain  mm  the  action  was  brought  by  the  plaintiff  against  the  bro- 
•liOT^  whk?  *^^^  of  his  deceased  wife,  to  recover  the  sum  of  741  16a, 
db^  P"fj  ^^  under  the  following  circumstances : — In  1840,  the  plaintiff 
certain  portion  and  his  wife  agreed,  but  without  any  deed  of  separation, 
anoeandinreit-  ^^  live  apart,  and  he  was  to  allow  her  10&  a  week;  but 
Vut a  fcwd?'  up(m  an  application  by  letter  for  a  further  allowance,  the 
before  her  plaintiff  acccded  to  her  request,  and  increased  her  allow- 
oat  the  stock,  ance.  The  plaintiff  and  his  wife  never  again  lived  to- 
thc  lawSdf  inf  gather.  Out  of  the  allowance  which  had  been  so  made  to 
bS/L^a'  ^®^»  ^^^  saved  some  money,  with  which  she  purchased 
huaband  was  stock,  and  invested  the  amount  in  her  maiden  name  On 
cover  back  the  the  6th  of  September,  1849,  the  plaintiff's  wife,  who  was 
S'^^aS^  foJ'  ^^  "•  precarious  state  of  health,  proceeded  to  the  Bank  of 
money  ient>       England  with  the  defendant,  and,  having  sold  out  the 

against  the  per-  . 

son  who  re.  stock,  (according  to  the  defendant's  case,)  handed  over  the 
^^^  **'  proceeds  to  him  as  a  gift.    On  the  8th  of  September,  she 

died.    The  Lord  Chief  Baron  directed  the  jury,  that,  un- 
der these  circumstances,  the  plaintiff  was  entitled  to  re- 
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coyer  the  money  so  paid  to  the  defendant.    A  verdict 
haying  accordingly  been  found  for  the  plaintiff, 

Montagu  Chambers  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection. — ^As  the  plaintiff  and  his  wife  lived 
apart,  the  husband  gave  her  an  implied  authority  to  deal 
as  she  pleased  with  the  savings  which  might  arise  out  of 
her  separate  maintenance.  The  wife  had  a  perfect  control 
over  the  money  which  the  plaintiff  seeks  to  recover  in  this 
action,  and  therefore  had  the  power  of  disposing  of  it  by 
gift;  and  the  jury  ought  so  to  have  been  directed  in  point 
of  law.  If  this  were  not  so,  the  husband  might  main- 
tain an  action  against  a  vendee  or  pawnee  for  property 
which  the  wife  had  purchased  with  money  advanced  to  her 
by  the  husband,  and  which  property  she  had  afterwards 
sold  or  pawned  The  rule  is  thus  laid  down  in  Roper's  Trea- 
tise on  Husband  and  Wife,  Vol  2,  p.  305,  2nd  edit:—''  As 
the  wife  may  dispose  by  will  of  savings  from  her  separate 
estate  limited  to  her  sole  use  by  a  stranger,  so  also  she  may 
dispose  of  savings  from  her  separate  maintenance;  but  if 
she  make  no  disposition,  and  her  husband  be  the  survivor, 
he  will  be  entitled  to  them  as  her  administrator,  subject 
to  her  separate  debts;  and  during  the  wife's  life,  her  sav- 
ings will  not  be  liable  to  her  husband's  engagements,  if 
the  settlement  were  made  for  a  valuable  consideration." 
The  same  rule  is  to  be  found  in  1  Williams  on  Execu- 
tors, p.  639,  and  Bac.  Abr.,  "  Baron  and  Feme,"  (D).  The 
case  of  Oage  v.  Lider  (a)  is  also  in  point  It  was  there 
held,  that  a  wife  who  is  parted  firom  her  husband,  and  has 
a  separate  allowance,  may  make  a  gift  of  her  savings  as  if 
she  were  a  feme  sole,  and  that  the  person  to  whom  such 
gift  is  made  shall  not  be  'considered  as  a  trustee  for  the 
husband.     [Alderaon^  B. — That  was,  no  doubt,  an  assign- 

(a)  I  Bro.  Pari.  Cu.,  by  Tomlins,  p.  4, 
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1850.  ^  xnent  for  a  valuable  consideration.]  In  Nurse  v.  Oraig  (a), 
the  husband  and  wife  separated  by  deed,  the  husband  co- 
venanting to  make  her  a  separate  allowance;  but  the  hus- 
band having  neglected  to  pay  her  the  stipulated  allow- 
anoe,  and  the  covenantee  having  supplied  her  with  neces- 
sariesy  it  was  held  that  he  might  maintain  ui  action  against 
the  husband  for  their  price;  and  Sir  /.  Mtmefiddy  C.  J^ 
there  said,  "  The  effect  k  to  make  the  separate  provisioii 
the  separate  property  of  the  wife.  She  may  mortgage  it 
K  she  save  anything,  aad  die,  she  may  dispose  of  it  by 
will,  without  the  consent  of  her  hmband.  This  has  long 
since  been  determined  in  equity."  The  rule  is  founded  up- 
on the  implied  authority  giv^i  to  her  by  the  husband  that 
she  is  to  have  an  absolute  and  unlimited  control  over  her 
savings.  So  in  Slanning  v.  Style  (&),  it  was  held  that,  '^  if 
the  husband  voluntarily  allows  the  wife  for  her  separate 
use  to  make  profit  of  all  butter,  egg^,  &c.,  bqrond  what  are 
used  in  the  family,  out  of  which  she  saves  1002.,  which  the 
husband  borrows,  and  dies,  the  wife  shall  come  in  as  a  cre- 
ditor for  this  sum.'"  The  Lord  Chancellor  there  said,  ^'  It 
was  the  strongest  proof  of  the  husband's  consent,  that  the 
wife  should  have  a  Bq>arate  property  in  the  money  arising 
by  these  savings,  in  that  he  had  applied  to  her,  and  pre- 
vailed with  her  to  lend  him  this  sum,  in  which  case  he  did 
not  lay  claim  to  it  as  his  own,  but  submitted  to  borrow  it  as 
her  money."  In  Oore  v.  Knight  (c),  a  woman  who  on  her 
marriage  had  reserved  to  herself  a  power  to  dispose  of  her 
personal  estate,  and  the  rents  and  profits  of  her  real  estate, 
made  her  will,  and  devised  to  the  plaintiff  several  securi- 
ties for  money,  and  her  personal  estate;  and  having, 
amongst  other  things,  disposed  of  several  mortgages,  it  was 
objected,  that  it  did  not  ajq>ear  that  they  were  any  part  of 
the  estate  over  which  she  had  reserved  control      The 

(a)  2  N.  R.  148.  (b)  3  P.Wmg.  337.         (c)  2  Vein.  535. 
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Lord  Keeper  eaid,  *^  It  appeut  not  that  any  other  estate  J^^ 
came  afterwards  to  the  lady,  and  therefore  what  she  died  Umamaai 
ponesBed  of  is  to  be  taken  to  be  the  separate  estate,  or  the  oujua 
produce  of  it^  unless  the  contrary  had  been  made  appear; 
and  as  she  had  a  power  over  the  principal,  she  conse- 
qu^tly  had  it  over  the  produce  of  it,  for  the  sprout  is  to 
sayour  of  the  root,  and  to  go  the  same  way/'  In  Fettiplaee 
V.  Gorges  (a)y  the  Lord  Chancellor  said,  '^The  first  case 
upon  the  subject  is  a  very  old  one  in  TothiU :  that,  where 
a  woman  from  her  separate  stock  has  saved  a  sum  of  iim>- 
ney,  she  may  dispose  of  it  It  does  not  appear  what  the 
wwd  **  stock''  means.  I  know  tib^re  is  a  vast  number  of 
cases  upon  it;  but  I  have  always  thought  it  settled,  that> 
from  the  moment  in  which  a  woman  takes  personal  pro- 
perty to  her  sole  and  separate  use,  from  the  same  moment 
she  hasthe  sole  and  s^arate  right  to  dispose  of  it  It  is  in- 
cident to  dispose  of  the  savings  out  of  her  personal  estatei 
She  certainly  nught  enjoy  it ;  and  as  to  the  produce,  tiiat  is 
all  mevely  personal  pr<^>0rty.  If  she  makes  no  disposition, 
thefausband  proceeds  as  next  of  kin,  not  in  consequence  of 
the  marital  r^ht  Upon  the  cases,  I  have  always  taken 
this  ground,— that  personal  property,  the  moment  it  can  be 
enjoyed,  must  be  mjoyed  with  all  its  incidents:"  [Alder* 
mm,  B. — At  laWf  tins  property  is  the  husband's^  although 
peihapa  in  equity  he  m&y  have  made  himself  hable  as  her 
trustee.  If  there  had  been  any  evidence  that  the  defend- 
ant had  given  a  valuable  consideration  for  this  money, 
the  matter  would  have  stood  upon  a  very  different  footing.] 
The  wife  might  have  fisposed  of  these  savings  by  will;  and, 
having  her  husband's  authority  to  dispose  of  her  allow- 
ance as  she  might  think  fit,  and  having  so  disposed  of  it, 
the  husband  is  not  entitled  to  recover  it  hatk  by  action. 

ALDBB0OS,  R — ^I  am  of  opinion  that  there  ought  to  be 

(a)  1  V«8.  jun.  46. 


S92  sxcHBQxnnt  bepokt& 

1800.  no  rule.  The  cases  cited  are  authorities  to  shew,  that  in 
equity,  where  the  wife  has  a  separate  estate  settled  to  her 
use,  and  she  effects  savings  out  of  that  separate  estate, 
she  has  the  same  power  and  control  over  those  sayings, 
as  she  had  over  the  separate  estate  itself.  That  princi- 
ple holds  good  in  Courts  of  equity,  but  has  no  application 
to  the  present  case.  "  A  separate  maintenance,''  and  "  a 
maintenance  upon  separation,''  are  distinct  matters,  and 
are  not  to  be  considered  as  sjnonjrmous.  In  the  case  of  a 
maintenance  on  separation,  the  husband  allows  money  to 
his  wife,  from  whom  he  has  separated,  to  the  end  that  she 
may  supply  herself  with  necessaries  through  the  medium 
of  it  The  very  next  passage  in  Mr.  Roper's  work  to 
that  which  has  been  relied  upon  runs  thus:  ''The  intent 
of  the  provision  made  for  the  wife  upon  separation,  being 
to  enable  her  to  procure  necessaries,  it  follows  that  the 
application  of  it  to  those  purposes,  however  it  may  be  set- 
tled, is  a  legitimate  appropriation  of  the  property."  The 
real  truth  is,  that  the  only  authority  which  the  husband 
gave  to  the  wife  in  the  present  case,  upon  their  separa- 
tion, with  respect  to  the  allowance  made  to  her  by  him, 
was,  that  she  should  supply  herself  with  necessaries  out  of 
it  If  she  chooses  to  save  some  of  it,  the  money  so  saved 
becomes  his  and  not  hers.  In  the  present  case,  there- 
fore, the  money  so  saved  and  appropriated  was  the  hus- 
band's, as  he  gave  her  no  authority  so  to  save  and  appro- 
priate it. 

RoLFB,  R — I  am  of  the  same  opinion.  Mr.  Cfhambers 
puts  the  case  in  this  way — ^that  when  the  husband  gave 
his  wife  this  weekly  sum,  he  gave  her  implied  authority  to 
dispose  of  it  in  what  manner  she  should  think  fit  I  am 
much  inclined  to  accede  to  that,  and  I  agree,  that  when  the 
husband  gave  his  wife  the  15«.  a  week,  it  was  not  in  his 
power  to  recall  it;  but  I  do  not  shrink  from  the  proposi- 
tion, which  has  been  put  as  a  reductio  ad  absurdum  on 
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the  plaintiff's  argument,  that  if  she  were  to  purchase  a  I8d0. 
chattel  out  of  her  savings  she  would  have  no  power  to  dis- 
pose of  that  chattel  She  had  done  that  here,  for  she  had 
purchased  stock ;  but  it  does  not  at  all  follow,  that,  because 
she  might  have  had  power  to  dispose  of  her  savings, 
fihe  had,  as  a  consequence,  also  power  to  dispose  of  stock 
so  purchased.  All  the  cases  which  have  been  cited  are 
cases  in  equity,  and  there  is  no  doubt  that  a  wife  maj  dis- 
pose of  her  separate  property.  And  this  is  so,  although 
trustees  may  not  have  been  appointed ;  for  in  such  case,  in 
a  Court  of  equity,  the  husband  may  be  looked  upon  as 
trustee  for  his  wife,  according  to  the  well-known  rule  in 
those  Courts,  that  a  trust  shall  never  fail  for  want  of  a 
trustee.  The  case  of  Nurse  v.  Craig  has  a  very  remote 
bearing  upon  this  question.  There  the  husband  and  wife 
were  separated  by  deed,  whereby  the  husband  covenanted 
with  the  wife's  sister  to  pay  to  the  wife  or  her  appointee  5& 
a  week  during  separation ;  and  the  husband  having  with- 
held the  stipulated  allowance,  the  question  was,  whether 
the  wife's  sister  could  sue  the  husband  in  indebitatus  as- 
sumpsit, for  necessaries  supplied  to  the  wife  by  her  sister 
during  such  period.  The  case  was  much  argued,  and  the 
Court  were  not  unanimous  in  opinion.  Sir  James  Mans- 
fidd,  C.  J.,  in  an  able  judgment,  maintained  that  the  hus- 
band, being  liable  on  his  covenant, was  absolved  in  that  form 
of  action  which  had  been  brought  against  him.  I  cannot 
see  what  bearing  that  case  has  upon  the  present  question. 
The  short  ground  upon  which  I  go  is,  that  this  stock  was 
the  husband's,  and  that  the  wife  had  no  authority,  express 
or  implied,  from  him  to  dispose  of  this  property  by  gift. 

Platt,  B. — ^The  authorities  cited  are  cases  in  the  Courts 
of  equity,  where  the  property  in  question  was  that  of  the 
husband  in  point  of  law,  but  where  he  was  considered  as 
trustee  for  his  wife  by  the  Courts  of  equity,  which  inter- 
fered to  compel  him  to  perform  the  trusts.    It  has  been 
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no  rule.  ^"^^m  tim  fteaeni  caae^  that 

equity  ^>«^/irt!pertjr  of  the  husband ;  but 

^®'  ^     i0^fg^%sion^  by  which  that  stock  was 

she  j^  ^1!!!t0^f»%  ^^  ^'^^^^  under  the  authority 

^^^^^^^^  pleased  irith  it,  she  was  at  lir 
>^J^><^-jay  of  her  saTings  out  of  the  laoney. 
k^^^f  C^  Aoy such  inference  be  drawn  from  the 
^^^^1  Xbe  husband  gave  her  the  allowance  lor 

^^Lai  ^  ^^  ^^^  ^^^'  ^^  there  is  not  a  tittle  ai 

^j^^t  i^^  ff^^  ^  <^7  authority  to  sell  the  stock, 

^^i^gite  Avay  the  proceeda    The  stock,  therefore^  still 

^addn^  2u8  property,  and  it  was  money  had  sad  receiv- 

Jlfjtb^  defendant  to  the  use  of  the  plaintiff 

poujoct,  G.  Bb — I  fully  concur  with  the  rest  of  the 
Q^art  in  thinking  that  there  ought  to  be  no  rule.  The 
question  is,  whether  there  was  any  evidence  that  the  hus- 

btjxd  had  given  his  wife  authority  to  part  with  this  stock. 

X  think  there  was  none.    The  property,  therefore,  was  his^ 

and  he  is  entitled  to  recover  it  back  in  the  present  form  of 

action. 

AuKBSOif,  B.,  added: — ^We  do  not  wish  to  be  understood 
as  entertaining  any  doubt  that^  if  she  had  disposed  of  the 
money  in  pigment  of  her  debts,  or  had  parted  with  it  for 
a  good  and  valuable  consideration,  under  such  circum* 
stances  it  could  be  recovered  back. 

Rule  refused. 


\ 
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C&ANSTON  u  Mabshall  and  Another.  Uay  u. 

UHPSIT. — The  first  count  of  the  declaration  stated,  The  plaintiff, 

tiiat  heretofore,  to  wit,  on  fee,  in  consideration  that  the  ^.j^^^^ 

plaintiff,  at  the  request  of  the  defendants,  then  paid  to  ^p^  to  the 

the  defendants  a  sum  of  money,  to  wit»  3221  10a,  being  a  emigntioii 

deposit  of  one-half  the  amount  of  the  passage-money  for  Son?  nnecting 

the  passage  of  the  plaintiff  and  his  wife  and  his  children,  ^^!|^  ^' 

to  wit,  &c.,  from  Plymouth  to  Adelaide,  in  South  Austm-  fiEuuiy  on  board 

lia,  in  the  inclosed  steerage  of  a  ship  called  the  "  Asiatic,^'  AiutnOiiTre- 

which  the  defendants  then  represented  to  the  plaintiff  J^^^^^  j^ 

would  sail  from  Londcm  on  the  15th  of  August,  1849,  and  which  they 

,  agreed  to  con* 

from  Plymouth  on  the  26  th  of  August,  1849,  for  Adelaide,  vey  him  and 
wind  and  weather  permitting,  and  then  promised  the  de-  est.    TUa  le^ 
fendants  to  pay  them  the  further  sum  of  32i.  10&,  being  J^^fl"^^ 
the  remainder  of  the  passage-money,  prior  to  the  granting  of  a  nrinted 
of  an  embarkation  order  for  the  plaintiff  and  his  wife  and  <'  Emigration  to 
children  to  embark  on  boajrd  the  said  ship,  the  defendants  wu£^^!^) 
promised  the  plaintiff  that  the  ship  should  sail  from  Lou-  If^^l'^P' 
don  on  the  16th  of  August,  1849,  and  from  Plymouth  on  patched  on  the 
the  26th  of  August,  1849,  for  Adelaide,  wind  and  weather  (l^and  weL 
permitting;  and  that  they  would  then  cause  the  plaintiff,  ^^^^ 
his  wife  and  children,  to  be  carried  and  conreyed  as  pas*  t^ffwtramiea 

yfill  be  ffivtn," 

sengers  in  the  inclosed  steerage  of  the  said  ship  from  Ply-  Then  foUowed 
mouth  to  Adelaide. — Avermente,  that  the  plaintiff  and  ^ongitwUdi 
his  wife  and  children  were  at  Plymouth  on  the  26th  of  the"Aai^" 

'^  waa  named  aa 

August,  1849,  and  for  a  reasonable  time  before,  to  wit,  for  to  Mil  from 

London  on  the 
15thofAiignfl^ 
and  from  Plymenth  on  the  25th.  In  another  part  of  die  dicnlar  it  waa  itated.-^"  Paaiengen  from 
Ireland  can  readily  join  at  Plymouth.  A  deposit  of  one-half  the  pauage-monev  to  be  paid  at  the 
time  the  berths  are  engaged,  the  balance  to  be  paid  prior  to  granting  the  embarkation  order."  The 
plaintiff  engaged  a  berth  on  board  the  "  Anatie,"  and  paid  the  defendants  82^  10«.  as  a  draosit,  but 
no  written  guarantee  was  given.  The  "Asiatic"  did  not  arrive  at  Plymouth  until  the  8rd  of  Septem- 
ber, althou^  not  pierented  by  wind  or  weather.  The  plaintiff's  berth  waa  kept  vacant  from  Lon- 
don to  Plymouth : — ffdd,  that  the  statement  in  the  circular  was  not  a  mere  representation,  but  • 
wanaoty  that  the  "  Aiiatie"  woold  sail  on  the  daya  appoittted»  and  thi^  aa  she  did  not,  the  plaintiff 
was  justified  in  taking  a  passage  on  board  another  vessel,  and  was  entitled  to  recover  from  the  defend* 
ante  Ae  amount  of  the  depoait,  and  the  expenses  he  had  been  p«l  to  by  Ae  delay  at  Plymouth. 
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1800.  five  days  before,  ready  and  willing  to  become  passengera 
in,  and  to  sail  and  be  conveyed  by  the  said  ship,  and  in 
the  inclosed  steerage  thereof,  from  Plymouth  to  Adelaide; 
and  the  plaintiff  was,  on  the  said  25th  of  August,  ready 
and  willing  to  pay  the  defendants  the  remainder  of  the 
passage-money,  to  wit,  S2l.  10^. — Breach,  that  the  ship 
did  not  sail  from  Plymouth  on  the  25th  of  August,  in  the 
year  aforesaid,  although  not  prevented  by  wind  or  weather, 
nor  had  the  ship  then  arrived  at  Plymouth.  Whereby  the 
plaintiff  was  put  to  great  expense  of  his  monies,  to  wit,  501., 
in  and  about  providing  food,  lodging,  &c.,  for  himself,  his 
wife  and  children,  from  the  25th  of  August,  in  the  year 
aforesaid,  until  he  obtained  a  passage  on  board  of  another 
ship,  and  in  and  about  obtaining  a  passage  on  boajrd  of  an- 
other ship,  from  Plymouth  to  Adelaide. — ^There  was  also  a 
count  for  money  had  and  received 

Plea,  that  the  defendants  did  not  promise;  upon  which 
issue  was  joined. 

At  the  trial,  before  Rol/e,  B.,  at  the  London  Sittings  in 
last  Hilary  Term,  the  following  facts  appeared: — ^The  de- 
fendants, who  were  ship-owners  and  ship-brokers  residing 
in  London,  had  for  a  series  of  years  been  engaged  in  send* 
ing  emigrant  ships  to  Adelaide,  in  South  Australia.  In 
July,  1849,  the  plaintiff,  who  resided  in  Ireland,  having 
seen  the  defendants'  advertisements  of  the  ships  about  to 
be  despatched,  applied  through  a  friend  for  particulars  of 
passage-money,  &c.,  in  answer  to  which  a  letter  was  writ- 
ten by  the  defendants,  containing  the  following  passage: — 
'^  We  will  agree  to  give  the  family  a  cabin  to  themselves  for 
652.''  This  letter  was  written  on  the  fly-sheet  of  a  printed 
circular,  the  material  parts  of  which  are  as  follows: — 

"  EMIGEATIOV  TO  AUSTRALIA. 

"  Steerage  Passage  (including  provisions)  15L  per  Adult 
''With  a  view  to  enable  respectable  persons,  who  are  ineli- 
gible to  a  free  passage,  to  proceed  to  the  Australian  colonies 
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at  the  lowest  possible  cost,  it  has  been  arranged  todespatch 
a  line  of  superior  first  class  ships,  of  large  tonnage,  for  the 
especial  accommodation  of  steerage  and  other  passengers, 
at  an  exceedingly  low  rate  of  passage-money.  These  vessels 
will  be  subjected  to  the  inspection  of  her  Majesty's  emi- 
gration officers,  and  will  be  despatched  on  the  appointed 
days  (wind  and  weather  permitting),  for  which  written 
guarcmteea  will  be  given. 
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SHIPS. 

Tont 
/Am. 

Oommanden, 

Parts  qf 

TO  SAIL.           1 

London. 

From 
Pljfmouth, 

Qlen  Huntley 
Asiatic . 
Hooghly  .     . 

650 
700 
650 

B.  Barr 

A.  S.  Waddell 

W.  Henry. 

Adelaide  and 
Port  Philip 

Ditto  .  Ditto 

Port    Philip 
and  Sydney 

lat  AnguBt 
15th  Ditto 

1ft  Septem- 
ber. 

11th  August 
25th  Ditto. 

Uth  Septem- 
ber. 

(Then  followed  a  description  of  the  ships). 

'^  Other  equally  fine  ships,  similarly  fitted  &c.,  will  suc- 
ceed, sailing  on  the  1st  and  loth  of  each  month  from  Lon- 
don, and  the  11th  and  25th  from  Plymouth. 

"  Passengers  from  Ireland  can  readily  join  the  line  of 
ships  at  Plymouth  at  a  small  cost,  by  the  Belfast,  Dublin, 
and  Cork  Steam  Traders,  and  have  every  assistance  ren- 
dered them  on  their  arrival  at  Plymouth  by  Marshall  &  Ed- 
ridge's  agent  there. 

(Then  followed  a  statement  as  to  provisions,  luggage,  &c.) 

^'  All  packages  of  baggage  to  be  distinctly  marked  with 
the  name  of  the  passenger,  and  also  with  the  words 
*' wcmted  on  the  voyage"  or  "  not  wanted  on  the  voyage" 
and  must  be  at  the  dock,  ready  for  shipment,  at  least  three 
days  prior  to  the  appointed  day  for  sailing;  and  if  sent 
addressed  to  the  care  of  Marshall  &  Edridge,  passengers 
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1850.  need  not  arrive  in  London  until  the  morning  of  that  daj, 
Crahston  ^^^^  preventing  any  unnecessary  delay  here. 
Uamboall.  "  '^  deposit  of  one-half  the  amount  of  agreed  passage* 
money  to  be  paid  at  the  time  the  berths  are  engaged;  the 
balance  to  be  paid  prior  to  the  granting  of  the  embarka- 
tion order,  and  which,  in  all  cases,  must  bear  the  signa- 
ture of  Marshall  &  Edridge. 

"  The  berths  are  appropriated  in  rotation  as  the  deposits 
are  paid. 

"  Persons  engaging  accommodation  for  themselves  or 
others,  and  not  actually  embarking,  will  be  held  respon- 
sible for  one  half  of  the  amount  of  passage-money,  and  be  j 
required  to  pay  the  same  whether  they  may  have  made  a  | 
deposit  or  not. 

'*  For  further  particulars  apply  to  the  undersigned,  who 
are  constantly  despatching  a  succession  of  superior  first 
class  ships  (regular  traders)  to  each  of  the  Australian 
colonies.  "  Mabshall  &  Edbidoe, 

"  34,  Fenchurch-street,  London." 

After  some  correspondence,  the  plaintiff  paid  322.  10a 
to  the  defendants,  who  acknowledged  the  receipt  of  it  by 
the  following  letter: — 

''  7th  August,  1849. 
"  Sir, — ^We  beg  to  acknowledge  the  receipt  of  your  favour 
of  yesterday's  date,  inclosing  S2L  10«.,  deposit  for  passage 
of  yourself,  wife,  and  five  children,  per  'Asiatic,'  inclosed 
steerage. 

".Our  agent  at  Plymouth  is  Mr.  Wilcocks,  Barbican,  who 
will  afford  you  all  needful  assistance  and  information. 

"  Yours  obediently, 

"  Mabshall  &  Edbidgs." 

The  plaintiff  and  his  family  arrived  at  Plymouth  firom 
Ireland  on  the  20th  of  August,  when,  on  inquiry  at  the 
office  of  Mr.  Wilcocks,  they  were  informed  that  the  "  Asi- 
atic'' would  not  sail  from  London  until  the  25th  of  August, 
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or  from  Plymouth  until  the  3rd  of  September.      The      ^Jff2l• 
*^  Asiatic  *'  left  London  on  the  28th  of  August,  and  arriyed      Obavbtov 
at  Plymouth  on  the  3rd  of  September,  and  sailed  for  Ade-     mamat.i^ 
laide  on  the  4th.     On  the  Slst  of  August,  the  plaintiff 
took  a  passage  for  himself  and  family  on  board  another 
vessel  called  the  ''  Constant,''  then  lying  at  Plymouth, 
which  cleared  out  from  Plymouth  for  sailing  on  the  1st 
of  September,  but  did  not  in  fact  sail  until  the  9th  of  Sep- 
tember.   No  other  guarantee  as  to  the  time  of  sailing  had 
been  asked  for  or  given  except  the  circular  above  men- 
tioned.   The  berths  engaged  by  the  plaintiff  were  kept 
vacant  between  London  and  Plymouth. 

It  was  objected,  on  behalf  of  the  defendant-s,  first,  that 
the  contract  alleged  in  the  declaration  was  not  proved,  in- 
asmuch as  the  circular  referred  to  a  written  guarantee  w 
to  the  time  of  sailing,  to  be  afterwards  given ;  secondly,  that 
the  consideration  had  not  whoUy  failed,  because  the  berths 
were  kept  vacant  for  the  plaintiff  and  his  family  from  Lon- 
don to  Plymouth.  His  Lordship  overruled  these  objec- 
tions, and  a  verdict  was  found  for  the  plaintiff  for  402.,  be- 
ing 322.  10s.  for  the  amount  of  deposit,  and  71.  lOs,  for  the 
expense  which  the  plaintiff  bad  been  put  to  by  the  delay  at 
Plymouth,  leave  being  reserved  for  the  defendant  to  move 
to  enter  a  nonsuit,  or  to  reduce  the  damages  to  322.  10s. 

A  rule  nisi  having  been  obtained  accordingly, 

Hwmfrey  and  CUcuby  shewed  cause. — ^The  words  in  the 
circular,  "  for  which  written  guarantees  will  be  given,''  do 
not  mean  that  there  shall  be  no  valid  contract  unless  writ- 
ten guarantees  are  given,  but  only  that  the  defendants  are 
ready  to  give  them  if  required.  Even  if  a  written  guaran- 
tee were  necessary,  the  circular  itself  formed  one,  for  the 
contract  was  based  on  the  terms  of  the  circular  and  letter 
written  on  the  fly  leaf  of  it  This  is  not  a  contract  of  an 
ordinary  kind,  but  one  intended  for  the  benefit  of  emigrants 
coming  from  a  distance  with  their  families,  and  it  is  im- 
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1860.       portant  that  they  should  have  some  assurance  that  the 
CsAHBTON      vessel  will  sail  at  the  appointed  time.     Consequently,  time 

„    ^'  is  of  the  essence  of  the  contract.    The  deposit  was  paid  on 

Habbhall.  ^  ,^ 

the  terms  that  the  vessel  would  sail  on  the  precise  day, 
^'  wind  and  weather  permitting."  It  would  be  a  firaud,  if 
the  defendants  refused  a  written  guarantee;  so  that  they 
cannot  now  object  that  they  did  not  give  one.  The  stipu- 
lation in  the  circular,  that  all  baggage  must  be  at  the  dock 
three  days  prior  to  the  appointed  day  for  sailing,  shews 
that  the  defendants  considered  the  precise  day  of  sailing 
a  material  part  of  the  contract  Then,  with  respect  to  the 
damages:  no  allegation  of  special  damage  was  necessary. 
The  plaintiff  paid  322.  10&,  on  an  imdertaking  by  the  de- 
fendants to  convey  him  and  his  family  from  Portsmouth 
to  Adelaide;  and  the  defendants  having  failed  to  do  so,  he 
is  entitled  to  recover  back  that  amount  under  the  special 
count,  or  at  all  events,  under  the  count  for  money  had 
and  received,  as  upon  a  consideration  which  has  failed. 
It  is  said,  that  the  consideration  has  not  wholly  failed,  be- 
cause the  defendants  have  kept  the  berths  unoccupied  from 
London  to  Plymouth ;  but  that  is  immaterial,  for  the  berths 
were  not  ready  on  the  25th  of  August. 

MaHin  and  /.  WUde,  in  support  of  the  rule. — ^This  is 
not  an  absolute  contract  that  the  ship  shall  sail  on  the 
appointed  days,  wind  and  weather  permitting,  but  a  mere 
representation.  The  defendants  in  effect  say,  "We  bona  fide 
intend  the  vessel  to  proceed  on  certain  days;  we  will  not, 
however,  guarantee  that  by  this  document,  but  written 
guarantees  will  be  given  if  required."  The  circular  expressly 
excludes  a  warranty,  by  thus  referring  to  a  guarantee  there- 
after to  be  given.  [PoUock,  C.  B. — ^Was  anything  to  be  paid 
by  the  plaintiff  for  a  written  guarantee?]  Nothing:  he  had 
the  option  of  demanding  such  guarantee,  and,  not  having 
done  so,  he  cannot  succeed  in  this  action.  The  plaintiff  was 
not  entitled  to  abandon  the  contract,  but  only  to  recover  da- 
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mages  commensurate  with  the  expense  he  had  been  put  to        I860, 
by  the  non-aniyal  of  the  vessel.     It  was  not  a  condition      CsAirsToir 
precedent,  that  the  ship  should  sail  at  the  precise  time  in-     habsIsall. 
dicated:  Ritchie  v.  Atkinson  (a),  Davidson  y.  Owynne(b), 
Constable   y.  Ckherie  (c).     This   case  is  distinguishable 
firom  Olaholme  y.  Hays  (d),  and  Olive  y.  Booker  (e),  for  in 
those  cases  the  language  of  the  charter-party  was  such 
that  the  statement  of  the  time  of  sailing  amounted  to  a 
warranty.     Ya^  y.  Duff(/)  is  an  authority  to  shew  that 
the  plaintiff  cannot  recover,  unless  either  time  was  of  the 
essence  of  the  contract,  or  the  delay  in  sailing  was  unrea- 
sonable.    Besides,  there  has  not  been  an  entire  but  a  par- 
tial failure  of  consideration  only,  for  the  berths  were  kept 
vacant  until  the  arrival  of  the  vessel  at  Plymouth. 

Pollock,  C.  B. — ^The  rule  ought  to  be  discharged.    The 
case  involves  two  questions.    The  first  is,  whether  this  do- 
cument was  a  guarantee  to  sail  on  the  day  named,  or  a 
mere  representation.     It  appears  to  me  that  the  decision 
of  that  question  is  in  reality  the  decision  on  both  points. 
Where  parties  by  advertisement  hold  out  that  they  are 
ready  to  give  a  written  guarantee  that  a  vessel  shall  sail 
on  a  particular  day,  and  a  contract  is  entered  into  specifi- 
cally on  that  footing,  in  substance  that  is  a  warranty  to  sail 
on  the  day  named.    I  do  not  mean  to  say  that  there  is  not 
room  for  the  argument  on  behalf  of  the  defendants;  but 
the  question  being,  what  is  a  reasonable  construction  to  be 
put  on  the  contract  which  the  parties  have  entered  into,  prac- 
tically it  comes  to  this :  Was  the  offer  of  a  written  guarantee 
intended  as  an  assurance  to  the  parties  who  were  about  to 
sail,  or  was  it  given  merely  to  animate  their  vigilance,  that 
theymight  be  ready  to  sail  on  the  day  named?    I  think  that 
the  offer  of  the  guarantee  was  for  the  assurance  and  safe- 

(a)  10  East,  295.  (d)  2  Man.  &  G.  257. 

(b)  12  East,  381.  (e)  I  Ezch.  416. 
(0  Palm.  397.  (/)  6  C.  <fe  P.  369. 
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1850.  ty  of  the  passengers,  that  they  might  calculate  their  means, 
Cravbtov  a^d  might  not  be  wandering  about  the  streets  of  Plymouth 
Marshall.  **  mendicants,  or  perhaps  sent  back  to  Ireland  to  the 
workhouse.  It  is  admitted  that  nothing  was  to  be  paid 
for  a  written  guarantee,  and  that  shews  that  the  guaran- 
tee was  in  fact  given  by  the  advertisement  and  circular. 
Then  there  being  a  written  guarrantee  to  sail  on  the  days 
named,  and  the  contract  being  broken,  what  is  the  conse- 
quence? It  has  been  argued,  that  the  sailing  on  the  days 
named  was  not  a  condition  precedent;  but  there  is  a  dis- 
tinction between  a  mutual  agreement  containing  covenants 
on  both  sides,  and  an  absolute  warranty.  Where  there  is 
a  warranty,  it  is  always  of  the  essence  of  the  contract.  The 
case  of  Yaies  v.  Duff  illustrates  that.  There  there  was  an 
agreement  to  sail  on  a  particular  day;  but  that  was  held 
not  to  be  of  tbe  essence  of  the  contract,  because  there  was  no 
warranty.  But  here  there  was  a  guarantee,  and  its  condi- 
tions not  having  been  complied  with,  the  plaintiff  was  en- 
titled to  enter  another  vessel,  if  not  instanter,  at  all  events 
after  waiting  a  day  or  two;  and  though  the  vessel  did  not 
actually  sail,  he  had  all  reasonable  assurance  that  it  would 
sail;  and  if  he  was  entitled  to  do  that,  as  I  think  he  was, 
without  saying  at  what  precise  period  the  right  accrued, 
he  is  entitled  to  recover  back  the  money  which  he  paid 
on  the  faith  of  the  contract  being  performed. 

Ainsasov,  R< — I  am  of  the  same  opinion.  It  seems  to 
me  that,  in  this  case,  time  was  of  the  essence  of  the  con- 
tract; that  the  contract  was  broken  by  the  defendants, 
and,  being  broken,  that  the  plaintiff  had  the  option  of  re- 
scinding it  by  entering  another  vessel,  and  therefore  enti- 
tled to  recover  back  his  money. 

Platt,  B.,  concurred. 

BoLFE,  B. — I  am  of  the  same  opinion.    I  will  only  say, 
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that  the  difficulty  made  on  this  latter  point  was  not  exact-        1850. 
ly  what  has  been  argued  now.  It  was  that,  by  reserving  the   .  o&AirBToir 
berths  from  London  to  Plymouth,  a  part  of  the  contract     ^j^^j^j^ 
was  performed.    That  has  been  very  little  argued,  and,  in- 
deed, it  is  not  arguable;  for  if  I  contract  for  a  berth  in  a 
Teasel  to  take  me  up  at  Plymouth,  the  vessel  going  from 
France  to  Australia,  and  the  vessel  fails  to  be  at  Plymouth, 
it  would  be  absurd  for  the  owner  to  say,  "  I  have  done 
something  which  I  ought  to  have  done  before  I  got  to  Ply- 
mouth/' 

Rule  discharged. 


T 


WASHUiaTON  V.  Young  and  Another.  '^^'^  3. 


RESPASS  for  seizing  and  taking  certain  earthenware  Under  the  5  & 
mugs,  and  jugs  of  the  plaintiffs. — Plea,  not  guilty  (by  g.  21,  earthen ' 

statute.)  SrtSl 

The  cause  was  tried  at  the  Bedfordshire  Summer  Assizes,  ^  ordinarily 

•  «•       i_»  Tuedaamea- 

1849,  when  a  verdict  was  found  for  the  plaintiff,  subject  suns,  and  if  on 

to  the  followmg  case : —  they  are  fbimd 

The  plaintiff,  before  and  at  the  time  of  seizure  h^ein-  ^  ^  ^i^^ 
after  mentioned,  kept  a  beer  shop,  and  sold  beer  to  custom- 
ers out  of  the  house,  and  to  customers  to  drink  the  beer  in 
the  house.  The  plaintiff  used,  for  the  supply  of  his  cus- 
tomers, pewter  vessels  and  earthen  vessels,  having  two 
sizes  of  each  sort.  When  an  outdoor  customer  ordered  a 
quart  or  a  pint  of  beer,  the  supply  was  given  in  the  pew- 
ter vessel,  and  when  an  indoor  customer  called  for  a  quart 
or  a  pint  of  beer,  the  supply  was  furnished  in  a  pewter  or 
earthen  vessel  indifferently.  The  charge  for  the  beer  sup- 
plied in  the  larger  vessel  of  each  kind  was  icL,  and  the 
charge  for  the  supply  in  the  smaller  vessel  of  each  kind 
was  2cL  The  pewter  vessels  were  generally  called  measures, 
and  the  earthen  vessels  were  called  mugs.  The  defendants 
on  a  certain  day  entered  the  plaintiffs  house,  to  examine 
the  plaintiffs  measures,  being  duly  authorised  for  that 
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purpose.  The  plaintiff's  wife^  upon  being  requested  to 
produce  her  measures,  produced  the  pewter  vessels,  which 
were  found  to  be  correct  in  their  contents.  The  defend- 
ants, on  seeing  the  earthen  mugs  upon  the  shelves,  asked 
the  plaintiff's  wife  if  she  refused  to  produce  them^  upon 
which  she  took  them  from  the  shelves,  and  placed  them  on 
the  table.  The  defendants  tested  these  earthen  mugs  hj 
standard  measures,  and  found  some  of  them  deficient,  and 
seized  two  quarts  and  fourteen  pints,  found  to  be  deficient 
upon  comparison  with  standard  measures.  This  action  was 
commenced  for  such  seizure  on  the  21st  of  April,  1849. 
The  defendants  caused  an  information  to  be  laid  before 
magistrates,  to  recover  the  penalties  alleged  to  have  be- 
come payable  under  the  statute,  by  reason  of  the  deficiency 
of  the  said  earthen  mugs,  and  a  conviction  was  pronounced 
to  the  purport  set  out  in  the  appendix  (a),  the  legal  effect 


(a)  The  conviction  set  out  in 
the  appendix  was  aa  follows:—* 
^^  Be  it  remembered,  that  on  <kc., 
J<^in  Washington  is  convicted 
before  us,  Edward  Orlebar  Smith, 
clerk,  and  William  Dodge  Coop- 
er, Esq.,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for 
the  county  of  Bedford :  For  that 
the  said  John  Washington,  on  the 
19th  of  March,  1849,  at  the  said 
parish  of  Taddington,  in  the  said 
county  of  Bedford,  unlawfully 
had  in  his  possession,  in  a  certain 
shop  there,  being  the  shop  of  the 
said  John  Washington,  wherein 
goods  were  then  kept  for  sale  by 
measure,  fourteen  measures,  pur- 
porting respectiyely  to  be  pint 
measures,  and  two  measures,  pur- 
porting respectiyely  to  be  quart 
measures,  which  said  measures, 
so  purporting  respectiyely  to  be 
quart  measures,  were,  upon  ex- 
amination thereof,  duly  made  on 
the  day  and  year  last  aforesaid, 


according  to  the  statute  in  that 
behalf,  in  the  said  shop,  by  Wil- 
liam Ralph  Toung,  an  inspector 
of  weights  and  measures,  duly 
appointed  in  that  behalf  for  the 
district  wherein  the  said  shop  is 
situate,  and  haying  jurisdiction 
in  the  premises,  and  being  duly 
authorised  in  writing  for  that 
purpose,  under  the  hand  of  Ed- 
ward Orlebar  Smith,  clerk,  one  of 
her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county,  found 
to  be  unjust,  contrary  to  an  Act 
of  Parliament  passed  in  the  sixth 
year  of  the  reign  of  King  William 
the  Fourth,  intituled  '^An  Act 
to  repeal  an  Act  of  the  fourth 
and  fifth  years  of  his  present  Ma- 
jesty, relating  to  weights  and 
measures,  and  to  make  other  pro- 
yisions  instead  thereof.  And  we 
do  adjudge  that  the  said  John 
Washington  hath  forfeited  for  his 
said  offence  the  sum  of  one  pound. 
Signed  and  sealed  "  &c. 
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of  which  it  is  open  to  the  plaintiff  to  contest  upon  the 
argument  If  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  the  verdict  was  to  stand, 
otherwise  the  verdict  was  to  be  set  aside,  and  a  nonsuit 
entered. 

O'MaUey,  for  the  plaintiff. — ^The  question  turns  upon  the 
true  construction  of  the  5  &  6  Will  4,  c.  63  (a) ;  and  it  is  sub- 


1860. 


Wasbixotov 
Touvo. 


(a)  Sect.  6  enacts,  '<  That  from 
and  after  the  passing  of  this  Act, 
the  measure  called  the  WinehetUr 
bushel,  and  the  lineal  measure 
called  the  Scotch  ell,  and  all  local 
or  customary  measures,  shall  be 
abolished ;  and  eyery  person  who 
shall  sell,  bj  any  denomination  of 
measure  other  than  one  of  the  im- 
perialmeasures,  or  some  multiple  or 
some  aliquot  part,  such  as  half,  the 
quarter,  the  eighth,  the  sixteenth, 
or  the  thirty-second  parts  thereof, 
shall  on  conyiction  be  liable  to  a 
penalty  not  exceeding  the  sum  of 
40a  for  eyery  such  sale:  Proyided 
always,  that  nothing  herein  con- 
tained shall  preyent  the  sale  of 
any  articles  in  any  yessel,  where 
such  yessel  is  not  represented  as 
containing  any  amount  of  im- 
perial measure,  or  of  any  fixed, 
local,  or  customary  measure  here- 
tofore in  use." 

Sect.  12  enacts  (inter  alia), 
"That  all  measures  of  capacity 
which  shall  be  made  after  the  pass- 
ing of  this  Act  shall  haye  their 
contents  denominated,  stamped, 
or  marked  on  the  outside  of  such 
measures  in  legible  figures  and 
letters." 

Sect.  21  enacts  (inter  alia), 
"  That  eyery  person  who  shall  use 
any  weight  or  measure  other  than 


those  authorised  by  this  Act,  or 
some  aliquot  part  thereof  as  here* 
inbefore  described,  or  which  has 
not  been  so  stamped  as  aforesaid, 
except  as  hereinafter  excepted,  or 
which  shall  be  found  lighter  other- 
wise unjust,  shall  on  conyiction 
forfeit  a  sum  not  exceeding  5l.\ 
and  any  contract,  bargain,  or  sale 
made  by  any  such  weights  or  mea- 
sures shall  be  wholly  null  and  yoid ; 
and  eyery  such  light  or  unjust 
weight  and  measure  so  used  shall 
on  being  discoyered  by  any  in- 
spector so  appointed  as  afore- 
said, be  seized,  and,  on  conyiction 
of  the  person  using  or  possessing 
the  same,  shall  be  forfeited :  Pro- 
yided always,  that  nothing  here- 
in contained  shall  extend  to  re- 
quire any  wooden  or  wicker  mea- 
sure used  in  the  sale  of  lime  or 
other  articles  of  the  like  nature, 
or  any  glass  or  earthenware  jug  or 
drinking  cup,  though  represented 
as  containing  the  amount  of  any 
imperial  measure,  or  of  any  mul- 
tiple thereof,  to  be  stamped ;  but 
any  person  buying  by  any  yessel 
represented  as  containing  the 
amount  of  any  imperial  mea- 
sure, or  of  any  multiple  there- 
of, is  hereby  authorised  to  re- 
quire the  contents  of  such  yes- 
sel to  be  ascertained  by  a  com- 
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mitted,  that  these  earthen  mugs  were  not  measures  liable 
to  be  seized  hj  the  defendants.  The  12th  section  shews, 
that  the  measures  contemplated  by  the  statute  are  such 
as  are  required  to  have  their  contents  stamped  on  the  out- 
side of  them.  The  21  st  section,  however,  expresslj  pro- 
vides that  nothing  therein  contained  shall  extend  to  require 
any  glass  or  earthenware  jug  or  drinking  cup  to  be  stamped; 
but  any  person  buying  by  any  vessel  rq>reserUed  as  con- 
taining the  imperial  measure,  is  authorised  to  require  the 
contents  to  be  ascertained,  and  if  it  be  found  unjust,  the  per- 
son using  it  is  subjected  to  the  forfeitures  and  penalties  im- 
posed on  persons  using  unjust  measures.     The  6th  section, 


psruon  wiih  a  stamped  meMure, 
such  stamped  measure  to  be  found 
and  prorided  by  the  person  who 
shall  use  such  wooden  or  wicker 
measure,  glass  jug  or  drinking 
cup  as  aforesaid ;  and  in  case  the 
person  who  shall  use  such  last- 
mentioned  measure  or  vessel  shall 
refuse  to  make  such  comparison, 
or  if,  upon  such  comparison  being 
made,  such  wooden  or  wicker  mea- 
sure, glass  jug  or  drinking  cup, 
shall  be  found  to  be  deficient  in 
quantity,  the  person  who  shall 
use  the  same  shall,  on  conviction, 
be  subject  to  the  forfeitures  and 
penalties  hereinbefore  imposed  on 
any  person  using  light  or  unjust 
weights  or  measures." 

Sect. 28  enacts,  "That  in  Eng- 
land and  Ireland  it  shall  be  law- 
ful for  every  justice  of  the  peace 
of  any  county,  riding,  or  diyision, 
or  of  any  city  or  town,  and  in 
Scotland  for  every  sheriff,  justice, 
or  magistrate  of  any  borough  or 
town,  or  for  any  inspector  author- 
ised in  writing  under  the  hand  of 


any  justice  of  the  peace  in  Eng- 
land and  Ireland,  or  of  any  she- 
riff,  justice,     or   magistrate    in 
Scotland,  at  all  seasonable  times 
to  enter  any  shop,  store,  ware- 
house, stall,  yard,  or  place  what- 
soever   within    his   jurisdiction, 
wherein  goods  shall  be  exposed  or 
kept  for  sale,  or  shall  be  weighed 
for  conveyance  or  carriage,  and 
there   to    examine    all  weights, 
measures,    steelyards,    or    other 
weighing  machines,  and  to  com- 
pare and  try  the  same  with  the 
copies  of  the  imperial  standard 
weights  and  measures  required  or 
authorised  to  be  provided  under 
this  Act ;  and  if,  upon  such  exa- 
mination, it  shall  appear  that  the 
said  weights  or  measures  are  light 
or  otherwise   unjust,    the   same 
shall  be  liable  to  be  seized  and 
forfeited ;  and  the  person  or  per- 
sons in  whose  possession  the  same 
shall  be   found  shall  on  convic- 
tion forfeit  a  sum  not  exceeding 
6?.,"  <fec. 
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which  unposes  a  penalty  on  persons  selling  by  any  other        1850. 
than  the  imperial  measure,  excepts  the  case  of  articles  sold    wisHiiretov 
in  a  yessel  not  represented  as  containing  the  imperial  mea-       y  ^ 
sure.   The  effect  of  those  enactments  is,  that  where  earthen 
Tessels  are  used,  the  penalty  does  not  attach,  unless  they 
are  found  unjust  after  a  representation  that  they  contain 
the  proper  measure.    There  is  good  reason  for  the  distinc- 
tion, since  metallic  vessels  are  capable  of  very  nice  adjust- 
ment, which  earthen  vessels  are  not    This,  being  a  penal 
statute,  ought  to  be  construed  strictly. 

Tozevy  for  the  defendant — ^Assuming  the  plaintiff's  con- 
struction to  be  correct,  the  vessels  seized  were  used  for  the 
sale  of  beer,  and  consequently  were  represented  as  mea- 
gores.  But,  under  the  28th  section,  they  were  liable  to 
seisure,  whether  they  were  used  as  measures  or  not.  The 
case  is  not  within  the  proviso  of  the  6th  section ;  for  it  is 
stated  as  a  fact,  "  that  when  an  indoor  customer  called  for 
a  quart  or  a  pint  of  beer,  the  supply  was  furnished  in  a 
pewter  or  earthen  vessel  indifferently/'  Reading  the  1 2th 
and  21st  sections  together,  all  vessels,  except  glass  or 
earthttiware  jugs,  are  liable  to  be  seized  if  unjust  in  their 
ocmtents  or  not  stamped;  those  jugs  do  not  require  to  be 
stamped,  but  may  be  seized  if  represented  to  contain  the 
imperial  measure,  when  in  fact  they  do  not  The  latter  por- 
tion of  the  2l8t  section  was  not  intended  to  interfere  with 
the  former,  but  only  to  give  the  customer  a  summary  re- 
medy by  enabling  him  to  insist  on  being  supplied  with  the 
just  measure.  Under  the  Beer  Act,  11  Geo.  4  &  1  Will.  4, 
&  64,  &  12,  none  but  measures  sized  according  to  the 
standard  are  allowed  to  be  used;  therefore,  these  are  either 
measures  within  the  5  &  6  Will.  4,  c  63,  or  if  not,  they  are 
illegal  measures.  The  conviction,  not  having  been  appealed 
against  under  the  S5th  section,  is  a  decision  in  rem  that 
these  were  illegal  measures,  and  that  the  plaintiff  was  li- 
able to  the  penalty. 
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1800.  O'MaUey  replied. 

*•  Pollock,  C.  R — ^We  are  all  of  opinion  that  the  plaintiff 

ought  to  be  nonsuited.  It  appears  to  me,  that  the  mean- 
ing of  the  28th  section  is  this:  that  whatever  is  used  as  a 
measure,  if,  when  examined,  it  turns  out  to  be  unjust,  is 
liable  to  be  seized  and  forfeited.  The  plaintiff  was  in  the 
habit  of  using  these  measures  or  pewter  indifferently,  and 
when  the  defendants  came  for  the  purpose  of  examination, 
no  objection  was  made  to  the  production  of  the  earthen 
mugs,  and  they  having  been  found  unjust,  it  was  kwful 
for  the  defendants  to  seize  them. 

Aldbbson,  B. — ^I  am  of  the  same  opinion.  The  28th 
section  enables  particular  persons  to  enter  any  place  what- 
soever wherein  goods  shall  be  exposed  for  sale,  ^'  and  there 
to  examine  all  weights  and  measurea''  Now,  we  are  to 
consider  what  are  the  weights  and  measures  contemplated 
by  that  section.  They  are  certainly  not  stamped  measures 
only,  for  the  language  of  the  section  is  too  large  for  that 
Then  let  us  see  whether  the  21st  section  will  afford  any 
guide.  That  section  requires  all  weights  and  measures, 
except  as  thereinafter  mentioned,  to  be  stamped;  it  then 
goes  on  to  provide  that  "  nothing  therein  contained  shall 
extend  to  require  any  glass  or  earthenware  jug  or  drinking 
cup,  though  represented  as  containing  the  amount  of  any 
imperial  measure  or  of  any  multiple  thereof,  to  be  stamped ;'' 
and  having  before  said  that  stamped  measures  which  are 
found  unjust  shall  be  seized,  it  goes  on  to  provide  that 
any  person  who  shall  use  such-  unstamped  measures,  if 
they  are  found  to  be  unjust,  shall  on  conviction  be  subject 
to  the  forfeitures  and  penalties  imposed  on  persons  using 
unjust  measures  It  has  been  argued  that  the  latter  part 
of  that  section  is  not  to  be  construed  as  applying  to  mea- 
sures within  the  28th  section,  and  I  was  at  first  struck 
with  the  argument;  but,  on  consideration,  I  am  of  opinion 
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that  all  measures  of  capacity  ordinarilj  used  are  to  be        i860. 
treated  as  measures  within  the  28th  section,  if  represented   wiflHivaTov 
to  contain  the  imperial  measure.    That  is  found  as  a  fact       jovno 
in  this  case,  and,  consequently,  these  vessels  were  liable  to 
seizure. 

RoLFE,  B. — I  am  of  the  same  opinion.  I  agree  with  my 
brother  Aldersofiy  that  though  the  case  is  loosely  stated,  it 
means  that  these  earthen  vessels  were  ordinarily  repre- 
sented as  of  a  given  measure. 

Platt,  B.,  concurred. 

Judgment  of  nonsuit 


T 


Armstbonq  v.  Normandy.  j^^^  ^q. 


HIS  was  an  action  of  debt    The  record  commenced  as  The  plaintiff 
follows: — "  I,  J.  C.  Armstrong,  the  plaintiff  in  this  suit,  ^^J^*^* 
complains  of  W.  Crozier,  the  defendant  in  this  suit,  who  J**^^^ 
has  been  summoned  &a;  and  the  plaintiff  demands''  &c.  faroiied  to  a 

Jim  lit-  >ftiM't 

The  declaration  contained  a  count  for  goods  sold  and  de-  ComraiiT,  of 
livered,  work  and  materials,  and  on  an  account  stated,  to  ft^^fjj^ 
which  the  defendant  Crozier  pleaded  never  indebted,  and  member,  and 

the  action  hay- 

upon  that  plea  issue  was  joined.  The  record,  after  con-  ing  been  stayed 
tainingthe  usual  form  of  the  distringas  juratores,  then  pro-  jng-np  Act,  n  * 
ceeded  as  follows: — "Before  which  day,  to  wit,  on  &c.,  the  J^^  ^flju^' 
plaintiff  gives  the  Court  here  to  understand  and  be  in-  tiffihonidprore 
formed  that  this  action  was  commenced,  and  has  been  pro-  the  MaMer, 
secuted  hence  hitherto,  against  the  said  W.  Crozier,  as  a  to  do,)  he  ob- 
person  authorised  to  be  sued  as  the  nominal  defendant,  on  !f^!?lS,^a*' 
behalf  of  a  certain  Company  called  '  The  Patent  Elastic  proceed  in  the 

action,  and  to 
subftitateCD., 
the  official  manager  of  the  Company,  as  defendant  in  lieu  of  the  then  defendant  The  plaintiff  theie- 
apon  entered  a  suggestion  on  the  record,  which  stated  that  "  the  action  was  commenced  and  had  hi- 
therto been  prosecuted  against  A.  B.,  as  a  person  authorised  to  be  sued  as  the  nommal  drfmitUmt^ 
on  behalf  of  theCompany: — ffdd,  that  the  acts  of  A.  B.  were  not  admissible  in  OTidenoe  on  the  trial 
of  the  cause  against  0.  D.,  as  the  plaintiff's  suggestion  alleged  tiiat  A.  B.  had  been  sued  as  a  m&n 
nominal  defendant 


410  EZCHBQUBB  BEPOBT& 

1860.  Payement  and  Eamptulicon  Companj/  and  not  otherwise; 
AuuTBovo  and  thereupon,  after  the  last  proceeding  in  this  cause,  and 
NoB^uTOT.  *^^  ^^®  passing  of  a  certain  Act  of  Parliament,  passed" 
&c.  (the  Winding-up  Act,  11  &  12  Vict  a  45),  to  wit,  on 
the  18th  of  April,  1850,  a  certain  order  was  made  hj  Sir 
E,  H.  Alder son^  Knight,  one  of  the  Barons  &c.,  according 
to  the  proyisions  of  the  said  last-mentioned  Act  of  Parlia- 
ment, hj  which  order  the  said  Baron  did  order  that  A.  R. 
L.  Normandy,  the  official  manager  of  the  Patent  Elastic 
Pavement  and  Eamptulicon  Company,  be  substituted  as 
the  defendant  in  this  action,  instead  of  the  present  defend- 
ant W.  Crozier;  and  the  plaintiff  gives  the  Court  here  to 
understand  and  be  informed  that  the  said  A.  R.  L.  Nor^ 
mandy  was  duly  appointed,  and  still  is,  the  official  manager 
of  the  said  Company,  in  pursuance  of  the  tenor  of  the  said 
Act  of  Parliament,  which  the  said  Company  do  not  deny, 
but  admit  the  same  to  be  true.     Afterwards,''  &c. 

At  the  trial  of  the  cause,  before  PoUocky  C.  B.,  at  the 
London  Sittings  after  last  term,  it  appeared  that  the  action 
was  brought  in  the  first  instance  against  Crozier,  for  the 
price  of  some  coals  supplied  to  the  Company,  of  which 
Crozier  was  a  member,  but  not  a  director.  Afi;er  the 
commencement  of  the  action,  an  order  was  made  by  Yice- 
ChanceUor  Knight  Bruce,  under  the  Winding-up  Act,  for 
the  winding  up  of  the  Company.  The  present  defendant 
Normandy  was  appointed  official  manager,  and  proceed- 
ings were  stayed  until  the  plaintiff  should  prove  his  debt 
before  the  Master.  The  plaintiff,  upon  his  claim  having 
been  disallowed  by  the  Master,  obtained  leave  from  Yice- 
ChanceUor  Knight  Bruce  to  proceed  in  the  action,  and  the 
plaintiff  thereupon  obtained  a  Judge's  order  to  enter  the 
above  suggestion  on  the  record,  and  thereby  to  substitute 
the  name  of  the  present  defendant  for  that  of  Crozier.  The 
plaintiff,  in  the  course  of  the  cause,  offered  in  evidence 
certain  admissions  made  by  Crozier.  These  were  objected 
to  on  the  part  of  the  defendant,  as  being  inadmissible 
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against  him.      The  Lord  Chief  Baron,  however,  was  of         1850. 
opinion,  that  the  admissions  made  by  Crozier  before  and  at    armstsono 
the  time  when  his  name  was  removed  from  the  record  were    j,     ^' 
receivable,  as  being  the  admissions  of  a  person  whose  name 
was  on  the  record  as  one  of  the  parties  to  the  suit      It  also 
appeared,  that  an  action  had  been  brought  against  Crozier 
by  the  plaintiff  for  coals  supplied  to  the  Company,  and  that 
the  pluntiff  had  succeeded  in  that  action,  and  Crozier  had 
paid  the  sum  recovered.    The  plaintiff  having  obtained  a 
verdict, 

Humfreyy  in  last  Easter  Term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  the  evidence  was  impro- 
perly admitted. 

Crowder  and  T.  Jones  shewed  cause. — The  present  ac- 
tion was  in  the  first  instance  brought  against  Crozier ;  and, 
in  point  of  fact,  the  present  defendant's  name  being  substi- 
tuted for  Crozier's  under  the  Winding-up  Act  (a),  Crozier 
was  the  real  defendant  in  this  action.    All  admissions  made 

(a)  The  following  sections  are  the  nominal  plaintiflf  or  petitioner, 
material  to  the  question  : —  for  and  on  behalf  of  such  Corn- 
Sect.  50,  enacts,  '*  That,  aflcr  the  pany,  and  that  whether  there  be 
appointment  of  anj  official  man-  one  or  more  official  manager  or 
ager  under  this  act,   all  actions,  managers;  and  that  all  debts  which 
suits,  and  other  proceedings  at  law  might  have  been  proved  bj  or  on 
or  in  equit j,which  might  have  been  behalf  of  the  Company,  against  the 
commenced,  instituted,  or  prose-  estate  of  any  bankrupt  or  insol- 
Ctttedby  or  onbehalf  of  the  Com-  vent  debtor  to  the  Company,  shall 
pany,  with  respect  to  which  such  and  may  be  proved  agaiiist  such 
appointment  shall  be  made,  against  estate  by  the  official  manager  of 
any  persons,  whether  contributo-  such  Company  by  the  style  and 
ries  of  the  Company  or  not,  shall  designation  aforesaid;  and  that  all 
be  commenced  or  instituted  and  actions,  suits,  and  proceedings  at 
prosecuted  by  the  official  mana-  law  or  in  equity,  to  be  commen- 
ger,  by  the  style  and  designation  ccd  or  instituted  by  any  persons, 
ofthe^*  Official  Manager"  of  such  whether    contributories  of  such 
Company  (describing  it  under  the  Company  or  otherwise,    against 
stjle  or  firm  by  which  it  b  de-  such  Company  or  any  person  duly 
scribed  in  the  order  absolute)  as  authorised  to  be  sued  as  the  no  > 
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by  Cro2der,  at  the  time  bis  name  so  appeared  upon  the 
record,  were  therefore  admissible  against  the  present  defen- 
dant. The  substitution  of  his  name  as  official  manager  does 
not  affect  the  question.  That  substitution  was  made,  in 
truth,  by  Croader  for  the  convenience  of  the  Company, 
under  the  62nd  section  of  the  Act,  which  enacts,  '^  That 
it  shall  be  law&l  for  the  official  manager,  with  the  leave  of 
the  Master,  to  be  signified  by  writing  under  his  hand,  to  de- 
fend, either  by  his  official  style  and  designation  or  in  the 
name  of  the  original  defendant,  any  action  or  suit  brought 
against  any  individual  contributory  of  the  Company ;  but 
that  in  such  case  any  judgment  or  decree  to  be  obtained 
by  the  plaintiff  shall  have  the  same  effect,  but  no  fturther 
or  otherwise  than  if  the  same  had  been  obtained  agdnst 
the  original  defendant  in  such  action  or  suit.''  The  sub- 
stitution, therefore,  was  not  effected  under  the  52nd  sec- 
tion, which  has  reference  to  proceedings  against  the  Com- 


minal  defendant  on  behalf  of  the 
same,  shall  and  lawi^llj  may  be 
commenced,  instituted,  and  pro- 
secuted against  the  official  mana- 
ger of  such  Company,  (by  such 
style  and  designation  as  aforesaid,) 
as  the  nominal  defendant  for  and 
on  behalf  of  such  Company,  and 
that  whether  there  be  one  or  more 
such  official  manager  or  mana- 
gers." 

Sect.  52,  enacts,  **  That  where 
any  action,  suit,  or  other  proceed- 
ing shall  be  pending  agiunst  the 
Company,  in  respect  of  which  such 
official  manager  shall  have  been 
appointed,  or  against  any  person 
authorised  to  be  sued  as  the  nomi- 
nal defendant  on  behalf  of  such 
Company,  it  shall  be  lawful  for 
the  plaintiff  in  such  action,  suiti 
or  other  proceeding,  to  substitute 
the  official  manager  of  such  Com- 
pany by  such  style  and  designa- 


tion as  hereinbefore  mentioned, 
as  the  defendant  in  such  action, 
suit,  or  other  proceeding,  by  en- 
tering a  suggestion  on  the  roll  to 
that  effect  in  such  action,  and  bj 
obtaining  an  order  to  that  effect 
in  such  suit,  such  order  to  be  ob- 
tained on  motion  or  petition  with- 
out notice ;  and  that  it  shall  be 
lawful  for  the  plaintiff  in  snob 
action,  suit,  or  other  proceeding, 
to  prosecute  the  same  thencefor- 
ward against  the  official  manager, 
in  the  same  manner  and  with  the 
same  effect  to  all  intents  and  pur- 
poses, and  to  have  the  same  benefit 
of  any  order,  decree,  judgment, 
or  other  proceeding  previously 
made,  obtained,  and  had,  as  if  such 
action,  suit,  or  proceeding  had 
been  commenced  against  the  offi- 
cial manager  as  defendant  under 
the  provisions  of  this  Act/* 
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pany.    This  may  be  considered  as  one  and  the  same  action         1800. 

against  the  Company,  of  which  the  defendant  Crozier  was  Abmbtxoxo 

a  contributory,  and  therefore  his  acts  prim&  facie  would  jjoiutAKDr 
bind  the  Company. 

Humfrey  and  fFilleSy  in  support  of  the  rule. — The  evi- 
dence was  not  admissible  against  the  Company,  who  are  to 
be  taken  as  the  real  defendants  in  this  action.    Crozier  had 
no  authority  from  them  to  make  admissions  to  bind  them. 
The  record  expressly  states,  that  the  plaintiff  sued  Crozier 
as  the  nominal  defendant  on  behalf  of  the  Company.     It 
cannot  be  taken  that  he  was  sued  in  his  personal  and  in- 
dividual character.     The  admission  of  a  member  of  a  Com- 
pany, or  even  of  a  director,  would  not  bind  the  Company, 
unless  such  admission  were  authorised  by  the  body  of  di- 
rectors.    By  the  67th  section  of  the  Act  in  question,  **  All 
judgments  which  shall  be  entered  up  in  any  action  at  law 
against  the  official  manager  of  any  such  Company,  shall 
have  the  like  effect  and  operation  upon  and  against  the 
property  of  such  Company,  and  upon  and  against  the  per- 
sons and  property  of  the  contributories  thereof,  and  shall 
be  enforced  in  like  manner,  as  if  such  judgments  had  been 
entered  up  against  such  Company  or  against  any  person 
duly  authorised  to  be  sued  on  behalf  of  the  same;"  and 
therefore  the  concluding  part  of  the  52nd  section  does  ap- 
ply; i.  e.  after  the  substitution  of  the  official  manager,  the 
plaintiff  may  proceed  against  him  ^^  in  the  same  manner  and 
with  the  same  effect  to  all  intents  and  purposes,  and  have 
the  same  benefit  of  any  order,  decree,  judgment,  or  other 
proceeding  previously  made,  obtained,  and  had,  as  if  such 
action,  suit,  or  proceeding  had  been  conunenced  against  the 
official  manager  as  defendant,  under  the  provisions  of  this 
Act"     [They  were  then  stopped  by  the  Court] 

Pollock,  C.  B. — This  rule  must  be  made  absolute.    At 
the  trial,  I  considered  that  the  substitution  of  the  name  of 

£  £2 
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1850.  the  present  defendant  for  that  of  Crozier  was  in  a  form  dif- 
Abmstkoho  ferent  from  that  in  which  it  now  appears  to  be,  by  a  more 
Norm ANDT  carefiil  consideration  of  the  terms  of  the  suggestion.  I  cer- 
tainly imagined  that  the  suggestion  was  not  entered  on  be- 
half of  the  plaintifl^  and  might  well  have  come  to  that  con- 
clusion; for,  no  doubt,  there  was  evidence  which  would  lead 
me  to  conclude  that  the  present  action  was  brought  against 
Crozier,  as  the  former  one  was  against  him,  in  his  personal 
and  individual  character.  He  was  one  of  the  members  of 
the  Company,  and  had  ordered  some  coals,  for  which  the 
former  action  was  brought,  in  which  a  verdict  was  found 
against  him,  and  he  paid  the  amount  so  recovered,  and  this 
action  was  brought  on  his  supposed  liability,  the  plaintiff  hav- 
ing had  no  notice  of  any  change  with  respect  to  the  person 
liable.  I  therefore  still  think  that  the  suggestion  is  not  cor- 
rect in  point  of  fact;  but  we  cannot  go  against  the  record, 
for,  by  the  plaintiff's  own  act,  it  is  suggested  that  Crozier 
was  not  sued  upon  his  own  personal  responsibility,  but  as 
the  nominal  defendant — whidi  in  my  opinion  he  certainly 
was  not.  We  cannot,  however,  take  that  into  our  con- 
sideration, for  we  can  look  only  at  the  record.  The  plain- 
tiff must  take  the  consequence  of  his  own  blunder;  and  the 
consequence  is,  that  Crozier  was  a  mere  nominal  defendant, 
for  whom  the  now  defendant  has  been  substituted,  and,  con- 
sequently, agunst  the  now  defendant  the  acts  of  Croaer  are 
not  admissible  in  evidence. 

Aldebson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 


TRINITY   TERM,    13  VICT.  415 

1850. 

BoNAK,  Manager  of  the  Edinbubgh  and  Glasgow  Bank, 

V.  Mitchell  and  Another.  ^<fy  23. 

-t\.SSUMPSIT  on  a  promissory  note. — The  declaration  in  an  action 

stated,  that  the  plaintiff  was,  and  was  sued  as,  the  manager  ^^  **J?  j*°V 

of  a  certain  society,  carrying  on  the  business  of  banking  in  »tock  Banking 

Scotland,  and  called  The  Edinburgh  and  Glasgow  Bank,  and  upon  a  note  in- 

that  one  J.  Lewis,  at  Leith  in  Scotland,  made  his  promissory  defend^  to* 

note,  payable  nine  months  after  date,  for  525/.  5s,  6c?.,  to  the  *^®  Company, 

_  ,  ,  the  declaration 

oixler  of  the  defendants,  and  delivered  it  to  them,  and  that  stated^  that 
tliey  indorsed  and  delivered  the  same  to  the  said  society;  that  his  promisrory 
the  note  was  not  paid,  although  duly  presented  for  payment;  S^^i^^i^A^ 
and  tliat  it  was  then  duly  protested  for  non-payment:  whereof  the  order  of 
the  defendants  had  due  notice,  &c.  and  delivered ' 

Tlie  defendants  pleaded,  Jifthlt/,  that  they  had  not  notice  {5  A^em,  ^d 
that  the  said  note  was  protested  for  non-payment,  modo  et  *f***  ^®y  "^" 
forma,  concluding  to  the  country ;  upon  which  issue  was  the  Company; 
joined.     They  also  pleaded,  seventhly ^  that  the  said  society  ^as  not  paid, 
was  formed  before  the  26th  of  March,  1826,  and  from  the  al^o«gi»^<J"Jy 

'  '  presented  for 

day  and  year  last  aforesaid  up  to  the  commencement  of  the  payment,  and 
suit,  conducted  and  carried  on,  and  still  do  conduct  and  protested  for 
carry  on,  business  for  the  purpose  and  at  the  place  in  the  w%rea/tbe 
declaration  mentioned;  and  further,  that  the  said  society  defendant  had 

_,  _  ,  _  i/»-»«-  1  notice. — 

Old  not,  at  any  time  between  the  25th  of  May  and  the  25th  Pleas,  first, 
of  July,  1847,  deliver  to  the  head  collector  of  stamp  duties,  fendanu  had 
at  the  stamp  office  in  Edinburgh,  an  account  or  return  ac-  [t°  notice  of 
cording  to  the  schedule  marked  A,  annexed  to  the  Act  of  being  so  pro- 
Parliament,  7  Geo.  4,  c.  67,  "An  Act  to  regulate  the  mode  eTformT;  and 
in  which  certain  societies  or  copartnerships  for  banking  in  Jhe^cwn'  ^*' 
Scotland  may  sue  and  be  sued."     Verification. — To  this  between  the 
plea  the  plaintiffs  replied,  by  denying  that  they  had  not  and  the  25th  of 
made  the  return,  concluding  to  the  coimtry;  and  upon  that  not^eifyerat^ 
replication  issue  was  joined.  Uie  Stamp- 

"  Office  a  return 

in  pursuance  of  the  7  Geo.  4,  c.  67 Verification. 

HMt  that  the  word  **  whereof t*  aflter  rerdict,  was  not  confined  to  the  allegation  of  protest, 
and  that  the  declaration  was  good  in  arrest  of  judgment.  Held,  sJso,  that  both  the  pleas 
were  bad  non  obstante  veredicto:  the  first,  on  the  ground  that  no  protest  of  an  inland 
note,  which  it  was  to  bo  takon  to  be,  was  necessary;  and  the  second  plea,  on  the  ground  that 
the  due  making  of  the  return  mentioned  in  that  plea  was  not  a  condition  precedent  to  the 
Company's  right  to  recover  upon  the  note. 
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1850.  At  the  trial  before  Bolfe^  B.,  at  the  Middlesex  Sittings 

BoNAB  iu  ^^  Hilary  Term,  a  verdict  was  entered  by  consent  for 
Mitchell  ^^^  plaintiff  upon  all  the  issues  in  the  cause,  except  upon 
the  fifth  and  seventh,  and  upon  those  for  the  defendant,  on 
certain  facts  then  agreed  upon  between  the  parties,  with 
leave  to  move  to  enter  a  verdict  for  the  plaintiff  upon  those 
issues  also ;  such  motion,  and  also  a  motion  to  arrest  the 
judgment,  and  to  enter  a  verdict  non  obstante  veredicto  upon 
these  issues,  were  to  stand  over  until  it  should  be  ascertained 
whether  an  arrangement  could  be  made  by  the  parties.  No 
such  arrangement  having  been  made,  a  rule  nisi  was  obtidn- 
cd  by  the  defendant  to  arrest  the  judgment,  and  a  rule  nisi 
by  the  plaintiff  to  enter  judgment  non  obstante  veredicto 
upon  the  issues  raised  by  the  fifth  and  seventh  pleas. 

Offh  (Peacock  with  him)  now  shewed  cause  against  the 
plaintiff's  rule. — The  fifth  plea  is  good.  The  note  declared 
upon  being  a  foreign  note,  notice  of  protest  to  the  defendants 
became  necessary  to  render  them  liable  upon  their  indorse- 
ment. In  Story  on  Bills  of  Exchange,  §  76,  it  is  said: — *^Aa 
to  Bills  of  Exchange,  it  is  generally  required,  in  order  to  fix 
the  responsibility  of  other  parties,  that,  upon  their  dishonour, 
they  should  be  duly  protested  by  the  holder,  and  due  notice 
thereof  be  given  to  such  parties.  And  the  first  question 
which  naturally  arises,  is,  whether  the  protest  and  notice 
should  be  in  the  manner,  and  according  to  the  forms  of  the 
place  in  which  the  bill  is  drawn,  or  according  to  the  fonns 
of  the  place  in  which  it  is  payable.  By  the  conunon  law, 
the  protest  is  to  be  made  at  the  time,  in  the  manner,  and  by 
the  persons,  prescribed  in  the  place,  where  the  bill  is  payable. 
But  as  to  the  necessity  of  making  a  demand  and  protest, 
and  the  circumstances  under  which  notice  may  be  required 
or  dispensed  with,  these  are  incidents  of  the  original  contract, 
which  are  governed  by  the  law  of  the  place  where  tlie  bill 
is  drawn.  They  constitute  implied  conditions,  upon  which 
the  liability  of  the  drawer  is  to  attach  according  to  the  lex 
loci  contractiis;  and  if  the  bill  is  negotiated,  the  like  respon- 
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aibillty  attaches  upon  each  succesdive  indorser,  according  18^0. 
to  the  law  of  the  place  of  his  indorsement;  for  each  in-  Bonar 
dorser  is  treated  as  a  new  drawer."  And  in  §  272,  it  is  mijchbll. 
laid  down  that  **  If  there  is  an  acceptance  of  a  foreign  bill 
supra  protest,  or  for  honour,  this  does  not  yary  the  duties  of 
the  holder,  and  he  must  give  notice  thereof  to  all  the  parties 
whom  he  means  to  hold  responsible  to  him,  the  same  as  in 
other  cases; "  and  the  following  section  proceeds : — ^^  Im- 
mediately then  upon  the  dishonour  of  a  foreign  bill,  by  the 
reftisal  of  the  drawee  to  accept  it,  it  is  in  general  the  indis- 
pensable duty  of  the  holder  to  have  the  bill  duly  protested, 
and  notice  thereof  given  to  the  antecedent  parties  to  whom 
he  looks  for  reimbursement  or  indemnity."  And  Rogers  v. 
Stepli€ns(a)y  and  Gtzk  v.  Walsh  (b),  are  referred  to  in  sup- 
port of  that  position*  Robins  v.  Gibson  {c)  is  also  an  authority 
to  shew  the  necessity  of  such  notice.  [^PoUocky  C.  B, — The 
authorities  relied  upon  have  reference  to  foreign  biUsy  but 
the  plaintiff  sues  by  virtue  of  the  statute  of  Anne,  and  there 
is  nothing  in  that  Act  which  requires  protest  of  a  foreign 
note,  even  upon  the  assmnption  that  this  is  such  a  note.] 

The  seventh  plea  affords  a  good  answer  to  the  action.  It 
sets  up  a  good  defence  under  the  7  Geo.  4,  c.  67.  These 
Banking  Companies  are  bound  to  observe  the  conditions 
imposed  upon  them  by  the  Act.  The  due  rendering  of  the 
account,  as  required  by  the  2nd  section,  is  a  condition 
precedent  to  the  plaintiff's  right  to  sue.  By  the  Ist  section, 
they  are  entitled  to  sue  by  their  manager,  provided  they 
shall  observe  the  regulations  prescribed  by  the  Act  [Al- 
derson,  B. — According  to  such  an  argument,  it  would  be  a 
good  defence  to  a  charge  of  larceny  against  a  person  for 
having  stolen  the  Company's  goods,  that  they  had  not  made 
any  sufficient  return  as  required  by  the  statute.  If  the  Com- 
pany were  to  make  a  angle  mistake  in  the  course  of  twenty 
years,  they  would  lose  the  right  of  suing  in  the  mode  given 

(a)  2  T.  R.  713.  (6)  6  T.  R.  239.  (r)  3  Camp.  334. 
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BONAB 

V, 

MlTCHBLL. 


them  by  the  Act  Pollock,  C.  B.— The  14th  section  (a), 
which  imposes  a  penalty  upon  these  Companies  forn^Ieci- 
ing  to  make  the  prescribed  returns^  leads  to  the  oonclusioDy 
that  the  infliction  of  that  punishment  was  intended  to  cure 
all  these  omissions  of  duty;  for  the  provision  with  respect  to 
the  imposition  of  a  penalty  becomes  of  no  effect  whatever, 
if  the  existence  of  the  Company  is  to  be  destroyed  upon 
the  omission  to  make  the  return  as  required  by  the  Act 
Rolfey  B. — There  would  be  some  difficulty  in  ascertaining 
the  proper  party  to  be  proceeded  against  for  the  recovery 
of  the  penalty.  Alderson,  B. — From  these  deductions  it  is 
clear  that  the  section  is  merely  directory.  It  may  be,  for 
aught  that  appears  upon  the  seventh  plea,  that  the  Company 
did  pay  the  penalty.] 

Lastly,  the  declaration  is  bad  in  arrest  of  judgment   The 


(a)  That  section  enacts  '«That  if 
any  such  society  or  copartnership, 
carrying  on  the  business  of  bank- 
ers under  the  authority  of  this  Act, 
shall  issue  any  bills  or  notes,  or 
borrow^  or  owe,  or  take  up  any 
money  on  their  biUs  or  notes, 
without  having  caused  such  ac- 
count or  return  as  aforesaid  to 
be  made  out  and  delivered  in  the 
manner  and  form  directed  by  this 
Act,  or  shall  neglect  or  omit  to 
cause  such  account  or  return  to 
be  renewed  yearly  and  every  year, 
between  the  days  or  times  herein- 
before appointed  for  that  purpose, 
such  society  or  co-partnership  so 
offending,  shall,  for  each  and  every 
week  they  shall  so  neglect  to  make 
such  accoimt  or  return,  forfeit  the 
sum  of  500/.;  and  if  any  officer  of 
such  society  or  co-partnership 
shall  make  out  or  ^ign  any  false 
account  or  return,  or  any  account 
or  return,  which  shall  not  truly 


set  forth  all  the  several  particu- 
lars by  this  Act  required  to  be 
contained  or  inserted  in  such  ac- 
count or  return,  the  society  or  co- 
partnership to  which  such  officer 
so  offending  shall  belong  shall,  for 
every  such  offence,  forfeit  the  sum 
of  500/.,  and  the  said  officer  so 
offending  shall  also  for  every  such 
offence  forfeit  the  sum  of  1002., 
and  if  any  such  officer  making 
out  or  signing  any  such  account 
or  return  as  aforesaid,  shall  know- 
ingly and  wilfully  make  a  false 
oath  of  or  concerning  any  of  the 
matters  to  be  therein  specified 
and  set  forth,  every  such  officer  so 
offending,  and  being  thereof  law- 
fully convicted,  shall  be  subject 
and  liable  to  such  pains  and  pe- 
nalties as  by  any  law  now  in  force 
persons  convicted  of  wilful  and 
corrupt  perjury  are  now  subject 
and  liable  to." 
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word  "whereof"  refers  to  the  laat  antecedent  only.     The        IMO. 
declaration,  therefore,  does  not  state  that  the  defendant  had        Bonab 
notice  of  anything  more  than  the  protest  for  non-payment     mjtcheix. 

Martin^  contr^ — The  declaration  is  clearly  good;  the 
words  "  whereof  the  defendant  had  notice,"  after  verdict, 
is  equivalent  to  the  allegation  ^^  of  all  which  the  defendant 
had  notice." — He  was  then  stopped  by  the  Court 

Pollock,  C.^. — We  are  all  of  opinion  that  the  rule  for 

judgment  non  obstante  veredicto  upon  the  fifth  and  seventh 

pleas  must  be  made  absolute,  and  that  the  rule  to  arrest 

the  judgment  must  be  discharged.     The  fifth  plea,  which 

states  that  the  defendant  had  no  notice  that  the  note  was 

protested  for  non-payment,  is  bad  in  substance.     Notice  of 

protest  is  not  required  by  the  law  of  England;  and,  for 

aught  that  appears  upon  the  record,  the  indorsement  which 

gives  the  cause  of  action  may  have  been  made  in  England. 

We  have  to  administer  the  law  according  to  the  law  of 

England,  and  not  according  to  the  law  of  Scotland,  of  which, 

as  far  as  it  has  reference  to  the  present  case,  we  may  be 

assumed  to  have  no  knowledge  whatever. 

The  seventh  plea  is  also  bad.  It  appears  to  me  to  be 
very  clear,  that,  under  the  14th  section  of  this  Act,  which 
gives  the  penalty,  the  return  to  the  Stamp-Office  may  be 
made  even  after  the  expiration  of  the  time  within  which 
it  is  directed  to  be  done.  It  is,  therefore,  only  so  far 
directory,  that,  upon  the  payment  of  the  penalty,  the  party 
is  remitted  to  his  former  rights.  Now,  upon  looking  at 
the  record,  the  plea  does  not  in  any  way  deny  that  the 
penalty  may  not  have  been  paid.  The  declaration  is  per- 
fectly good,  and  therefore  there  is  no  ground  why  the  judg- 
ment should  be  arrested.  The  defendant's  rule  must,  there- 
fore, be  discharged. 

Aldekson,  B.,  Rolfe,  B.,  Platt,  B.,  concurred. 

Rules  accordingly. 
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May  25.     SiR  W.  W.  Wynn,  Bart.  V.  The  Shropshibe  Union 

Railways  and  Canal  Company. 

By  an  Act  of  (^OVENANT. — The  declaration  recited,  that,  on  the  2l8t 
Company  wM  of  January,  1772,  by  the  12  Geo.  3,  c  Ixxv,  intitled,  **  An 
b  ^  tSTn*^  Act  for  making  a  navigable  cut  or  canal  from  the  river 
of  the  Com-  Dee,  within  the  liberties  of  the  city  of  Chester,  to  or  near 
prietorsofthe  Middlewich  and  Nantwich,  in  the  county  of  Chester,"  a 
NaWgation       Certain  Company  was  incorporated  by  the  name  of  The 

Company,  for 

making  a  canal  from  Chester  to  Middlewich ;  by  another  Act  of  the  33  Geo.  3,  another  Com- 
pany was  incorporated  bv  the  name  of  the  Company  of  Proprietors  of  die  Ellesmere  Canal, 
to  make  a  canal  from  Shrewsbury  to  the  river  Mersey,  at  Netherpool  in  Cheshire.  By 
another  Act  of  the  44  G^.  3,  (1804),  the  Ellesmere  Canal  Company  was  empowered  to  take 
from  the  river  Dee,  at  Llandisilio  in  Denbighshire,  a  supply  of  water  for  their  canal,  and 
were  also  empowered  to  take  water  frt)m  Bala  Lake,  for  supplying  the  river  Dee  with  as 
much  water  as  they  should  take  from  it  for  their  canal,  or  more — and  for  that  purpoee  to 
n*ake  cuts  from  the  Lake  to  communicate  with  the  river  Dee,  at  and  with  such  embank* 
ments,  trenches,  and  other  works  as  might  be  necessary  for  the  purpose.  In  1607,  the 
Ellesmere  Canal  Company,  by  deed,  covenanted  with  Sir  W.  W.  Wynn,  BarL,  who  was 
then  seised  in  fee  of  ISala  Lake,  that  they  would  not  at  any  time  thereafter  draw  off  frx>m 
the  said  Lake  water  for  the  purpose  of  their  said  canal,  to  a  lower  level  than  the  mark  on  a 
certain  standard  to  be  erected  near  the  Bala  Lake,  indicating  the  mean  summer  level  of  the 
waters  of  the  said  Lake,  nor  would  at  any  time  embank  or  impound  up  the  said  water  more 
than  one  foot  abore  such  leveL  In  1813,  the  Chester  Canal  Company  and  the  Ellesmere 
Canal  Company  were,  by  statute,  united  into  one  Company  by  the  name  of  the  United  Com- 
pany of  Proprietors  of  the  Ellesmere  and  Chester  Canals.  By  the  7  &  8  Geo.  4,  c  cii., 
all  the  four  previous  acts  were  repealed,  and  the  proprietors  of  the  two  Companies  were 
re-united  into  a  new  Company,  intitled  The  United  Company  of  Proprietors  of  the  Ellesmere 
and  Chester  Canals,  for  (inter  alia)  maintaining  the  former  canals  then  already  completed,  and 
making  certain  new  cuts;  and  it  was  thereby  enacted,  that  aU contracts,  covenants,  and  agree- 
ments entered  into  by  virtue  of  the  powers  contained  in  the  several  repealed  Acts  should 
remain  in  fuU  force,  as  if  the  same  had  been  made  under  the  powers  contained  in  that  Act: 
and  the  Company  were  authorised  to  construct  such  or  so  many  weirs,  embankments,  and  other 
works,  at  or  near  to  Bala  Lake,  and  to  do  and  execute  all  such  things  as  should  be  necessary  for 
pounding  up,  &c.,  and  drawing  off  the  water  in  and  from  the  said  pool,  so  as  to  be  thereby 
enabled  at  all  times  to  replace  in  or  restore  to  the  river  Dee  an  equal  or  greater  quantity  of 
water  than  should  or  might  be  taken  therefrom  by  the  said  United  Company,  by  means  of 
the  works  at  Llandisilio,  for  the  purpose  of  supplying  the  canal  therewitib.  By  9  &  10  Vict 
c.  cccxxii,  it  was  enacted  that  the  Company  should  thenceforth  be  called  by  the  name  of  the 
Shropshire  Union  Railways  and  Canal  Company,  and  that  all  persons  should  have  the  same 
rights  and  remedies  against  The  Shropshire  Union  Railways  and  C^anal  Company,  which, 
before  the  passing  of  that  Act,  they  had  against  The  Unitea  Company  of  Promrietors  of  the 
Ellesmere  and  Chester  Canal : — Had,  in  an  action  by  the  devisee  of  Sir  W.  W.  Wynn  against 
the  last-mentioned  Company  for  the  breach  of  the  above  covenant,  by  impounding  the 
water  of  Bala  Lake  to  a  height  of  more  than  one  foot  above  the  mark  on  the  standard, 
whereby  its  waters  overflowed  and  damaeed  the  plaintiff^s  land,  that  the  covenant  was  re- 
pealed Dy  the  7  &  8  Geo.  4,  c  cii,  as  to  aU  acts  bona  fide  done  by  the  Company,  under  its 
provisions,  for  the  purpose  of  restoring  to  the  river  Dee  a  quantity  of  water  equal  to  what 
they  should  abstract  for  the  use  of  the  canal  by  means  of  the  works  at  Llandisilio. 
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Company  of  Proprietors  of  the  Chester  Canal  Navigation,         1850. 
for  the  purposes  and  under  and  subject  to  the  provisions,        Wtnn 
&c»  in  the  said  Act  mentioned.     And  that  afterwards,  ^8      ^ 
wit,  on  the  13th  of  December,  1792,  by  the  33  Geo-  3,  c  xd.    Union  Rail- 

IVAYA    AND 

intitled,  '^  An  Act  for  making  and  maintaining  a  navigable     Canal  Co. 
canal  ftom  the  river  Severn,  at  Shrewsbury,  in  the  county 
of  Salop,  to  the  river  Mersey,  at  or  near  Netherpool,  in  the 
county  of  Chester,  and  also  for  making  and  maint^ning 
certain  collateral  cuts  from  the  said  intended  canal,"  a  certain 
other  Company  was  incorporated  by  the  name  of  The  Com- 
pany of  Proprietors  of  the  Ellesmere  CanaL     And  that 
afterwards^  to  wit,  on  the  29th  of  June,  1804,  by  the  44 
Geo.  3,  c  liv,  intitled,  ^*  An  Act  to  enable  the  Company  of 
Proprietors  of  the  Ellesmere  Canal  to  make  a  Kailway 
firom  Ruabon  Brook  to  the  Ellesmere  Canal,  at  or  near  the 
Aqueduct  at  Pontcysylltee,  in  the  parish  of  Llangollen,  in 
the  county  of  Denbigh ;  and  also  to  make  several  cuts  or 
feeders  for  better  supplying  the  said  canab  with  water,"  the 
said  Company  of  proprietors  of  the  Ellesmere  Canal  were, 
amongst  other  things,  empowered  to  make,  extend,  com- 
plete, and  maint^n,  a  water  line  or  feeder,  navigable  and 
passable  for  boats,  barges,  and  other  vessels,  from  the  said 
Ellesmere  Canal,  at  or  near  the  north-east  end  of  the  said 
aqueduct  at  Pontcysylltee,  in  the  township  of  Trevor  Issa, 
and  to  communicate  with  the  river  Dee,  in  the  town- 
ships of  Llandiolio  and  Bhysgog,  in  the  parish  of  Llan- 
disilio,  in  the  said  county  of  Denbigh,  and  there  to  take  a 
supply  of  water  from  the  said  river  Dee,  for  the  purposes  of 
the  said  canal,  and  the  collateral  cuts  and  branches  thereof; 
and  also  to  provide  and  take  a  sufficient  quantity  of  water 
out  of  Bala  Pool,  otherwise  Pimble  Mere,  in  the  county  of 
Merioneth,  for  supplying  the  said  river  Dee  with  an  equal 
or  greater  quantity  of  water  than  should  have  been  taken 
out  of  the  same  river  for  the  purposes  of  the  said  canal  and 
the  collateral  cuts  and  branches  thereof,  and  for  that  purpose 


422 


EXCHEQUER   REPOETS. 


1850. 


Wywm 

17. 

Shbopshibb 
Union  Rail- 
ways AND 
Canal  Co. 


to  make,  extend,  complete,  and  maintain  a  cut  or  feeder 
from  the  said  pool  or  mere,  at  or  near  the  east  or  lower  end 
thereof,  in  the  parish  of  Llanydl  and  township  of  Bala, 
in  the  said  coimty  of  Merioneth,  to,  and  to  communicate 
with,  the  said  river  Dee,  in  the  parish  and  township  of 
Llanfawr,  in  the  same  county,  in  order  to  enable  the  sud 
Company  of  proprietors  to  convey  water  occasionally  out 
of  the  smd  pool  or  mere  into  the  said  river  Dee,  at  a  lower 
level  than  that  by  which  the  said  water  was  then  dischaiged 
from  the  said  pool  or  mere ;  and  also  to  make,  extend,  com- 
plete, and  maintain  another  cut  or  feeder  from  the  river 
Trewen,  in  the  said  parish  and  township  of  Llanfawr,  in  th^ 
said  county  of  Merioneth,  to,  and  to  communicate  with, 
the  river  Dee  at  or  in  the  same  pariah  and  township,  with 
such  trenches,  buildings,  erections,  and  embankments,  works, 
and  conveniences,  as  might  be  required  for  the  use  of  the 
s^d  nulway  or  road,  water  line,  cuts,  and  feeders,  and 
under  such  provisions,  limitations,  and  restrictions  as  were 
and  are  in  the  said  last-mentioned  Act  contained  and  referred 
to.     The  declaration  then  stated,  that  long  before  and  at 
the  time  of  the  making  of  the  said  last-mentioned  Act  of 
Parliament,  and  from  thence  continually  until  and  at  the 
time  of  the  making  of  the  indenture  hereinafter  mentioned, 
one  Sir  W.  W.  Wynn,  Bart,  (since  deceased)  was  seised  in 
his  demesne  as  of  fee  of  and  in  the  said  pool  called  Bala 
Pool,  otherwise  Pimble  Mere,  in  the  said  last  Act  men- 
tioned, to  wit,  of  a  certain  large  tract  of  land  covered 
with  water,  comprising  &c.,  and  being  so  seised,  heretofore 
and  after  the  passing  of  the  said  last-mentioned  Act  of  Par- 
liament, and  before  the  making  of  the  Act  of  Parliament 
hereinafter  next  mentioned,  to  wit,  on  the  25th  day  of 
March,  1807,  by  a  certain  indenture  then  made  between 
the  said  Company  of  proprietors  of  the  EUesmere  Canal  of 
the  one  part,  and  the  said  Sir  W.  W.  Wynn,  Bart  (since 
deceased)  of  the  other  part  (profert),  after  reciting,  that,  by 
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the  said  Act  of  Parliament  (44  Geo.  3,  c.  liv),  the  said 
Company  of  proprietors  of  the  said  Ellesmere  Canal  were 
authorised  and  empowered  as  in  the  said  last-mentioned 
Act;  and  also  reciting,  that  it  had  been  agreed  between 
the  said  Company  of  proprietors  of  the  said  Ellesmere  Canal 
and  the  said  Sir  W.  W.  Wynn,  Bart,  proprietor  of  the 
said  mere,  previously  to  the  passing  of  the  said  last-men- 
tioned Act,  that  the  said  Company  of  proprietors  should 
pay  to  the  said  Sir  W.  W.  Wynn,  Bart.,  such  annual  rent 
or  sum,  and  should  enter  into  such  stipulations  and  agree- 
ments in  respect  to  the  drawing  off  the  water  irom  the 
^d  pool  or  mere  as  thereinafter  in  the  said  indenture 
were  contained :  It  was  by  the  said  indenture  wit- 
nessed, that,  in  consideration  of  the  last^mentioned  agree- 
ment, and  for  carrying  the  same  into  execution,  the  said 
Company  of  proprietors  did  thereby  for  themselves  and 
their  successors  covenant  with  the  said  Sir  W.  W.  Wynn, 
Bart  (since  deceased),  his  heirs  and  assigns,  amongst  other 
things,  that  they  the  said  Company  of  proprietors  should 
and  would,  yearly  on  &c.,  pay  imto  the  said  Sir  W.  W. 
Wynn,  Bart,  deceased,  his  heirs  or  assigns,  the  yearly  rent 
or  sum  of  1  ill^.,  as  a  compensation  for  the  water  which  they 
should  or  might  take  or  draw  off  from  the  said  pool  or 
mere,  and  also  that  they,  the  said  Company  of  proprietors, 
would  erect  a  regulating  weir  or  standard  at  Bala  Bridge, 
in  the  said  county  of  Merioneth,  for  the  purpose  of  ascer- 
taining the  height  to  which  the  water  in  the  said  pool  or 
mere  should  rise  at  different  seasons  of  the  year,  with  a 
mark  thereon  to  denote  the  mean  summer  level  of  the  said 
pool;  and  that  the  said  Company  of  proprietors  would  not 
at  any  time  thereafter  draw  off  the  water  from  the  said 
pool  or  mere  for  the  purpose  of  the  said  canal  and  the  col- 
lateral cuts,  or  for  any  other  purposes,  to  a  lower  level 
than  the  said  mark  or  mean  summer  level  of  the  said 
pool,  as  marked  on  the  said  standard ;  nor  would  embank 
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1850.        or  impound  up  the  water  of  the  said  pool,  so  as  to  raise 
Wr»»        ^^^   same    higher  than  one   foot  above  the   said   mean 
-,      ^'  summer  level,  as  by  the  said  indenture  &c.     It  was  then 

Union  Kail-    averred,  that  the  said  Sir  W.  W.  Wynn,  Bart,  continued 
Canal  Co.     *^^^  was  SO  seised  in  his  demesne  as  of  fee  in  the  said  Bala 
Pool,  to  wit,  the  said  land  covered  with  water  as  aforesaid, 
from  the  time  of  the  making  of  the  said  indenture  until 
the  time  of  his  death  thereinafter  mentioned ;   and  that, 
being  so  seised,  after  the  making  of  the  said  indenture, 
to  wit,  on  the  19th  day  of  July,  1822,  he   duly  made 
his  will;   and  thereby,   amongst  other  things,    gave  and 
devised  the  said  Pool,  to  wit,  &c.,  to  the  use  of  the  plain- 
tiff and  his  assigns,   for  the  term  of  the  plaintifTs  na- 
tural life,  without  impeachment  of  waste,  with  remainder 
to  the  use  of  the  plaintiff's  first  and  other  sons  successively 
in  tail  male,  with  divers  remainders  over;  that  the  said 
Sir  W.  W.  Wynn,  Bart.,  afterwards,  on  the  5th  of  January, 
1840,  died  so  seised  of  the  said  Bala  Pool,  with  the  appur- 
tenances, without  having  altered  his  will^  whereupon  the 
plaintiff  then  was  and  still  is  seised  in  his  demesne  as  of 
freehold  for  the  term  of  his  natural  life  of  and  in  the  said 
Bala  Pool     The  declaration  then  stated,  that,  afler  the 
making  of  the  said  indenture,  to  wit,  on  the  21st  of  May, 
1813,  by  a  certain  other  Act  of  Parliament,  53  Gea  3, 
c  Ixxx,  intitled  ^^  An  Act  for  uniting  the  Interests  and  Ck>n- 
cems  of  the  Proprietors  of  the  Chester  Canal  and  EUesmere 
Canal,  and  for  amending  the  several  Acts  of  His  present 
Majesty  relating  to  the  said  Canals,"  it  was,  amongst  other 
things,  enacted,  that,  from  and  immediately  after  the  30th 
day  of  June,  1813,  the  several  persons  who  were  then  pro- 
prietors of  the  said  Chester  Canal,  and  their  successors  and 
assigns,  and  the  several  persons  who  were  then  proprietors  of 
the  said  EUesmere  Canal,  and  their  several  successors  and 
assigns,  should  be  and  were  thereby  united  into  a  Company 
for  completing,  maintaining,  and  supporting  the  navigation 
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of  the  8idd  canals,  according  to  the  rules,  orders,  and  direc-  1850. 
tions  therein  mentioned  and  referred  to,  and  should  for  that  Wtvn 
purpose  be  one  body  corporate,  by  the  style  of  "  The  United  ga^Qpgjuj^B 
Company  of  the  Proprietors  of  the  EUesmere  and  Chester  Union  Rail- 
Canals:"  that,  also,  after  the  making  of  the  said  last^men-  Canal  Co. 
tioned  Act,  to  wit,  on  the  21st  day  of  June,  1827,  by  a 
cert^n  other  Act,  7  &  8  Geo.  4,  c.  cli,  intitled  *^An 
Act  to  amend  and  enlarge  the  Powers  and  Provisions 
of  the  several  Acts  relating  to  the  EUesmere  and  Chester 
Canal  Navigation,"  it  was  enacted,  that,  from  and  imme- 
diately afler  the  passing  of  the  said  last-mentioned  Act, 
the  said  several  Acts,  first,  secondly,  thirdly,  and  fourthly 
mentioned,  and  all  and  every  the  powers,  authorities, 
matters,  and  things  therein  respectively  contained,  should 
be  and  the  same  were  thereby  repealed;  and  it  was  by  the 
said  Act,  7  &  8  Geo.  4,  c.  cii,  further  enacted,  that,  from 
and  inunediately  after  the  passing  of  that  Act,  the  several 
persons  who  were  then  proprietors  of  the  said  EUesmere 
and  Chester  Canab,  and  their  several  successors  and  assigns, 
should  be  and  they  thereby  were  reunited  into  a  Company 
for  nnLinfii.ining  and  supporting  so  much  and  such  part  or 
parts  of  the  navigable  cuts  or  canals,  raUway,and  other  works 
by  the  said  several  Acts  so  repealed  as  aforesaid,  or  some  of 
them,  authorised  to  be  made,  as  had  been  then  already  made 
and  completed;  and  also  for  making,  maintaining,  and  sup- 
porting a  certain  intended  navigable  branch  cut  or  canal, 
from  Wardle  Green  to  Middlewich,  and  other  works  to  be 
connected  therewith,  according  to  the  rules,  orders,  and 
directions  in  the  said  last-mentioned  Act  contained;  and  for 
that  purpose  should  be  one  body  corporate,  by  the  style  and 
title  of  "  The  United  Company  of  Proprietors  of  the  EUes- 
mere and  Chester  Canal."  And  it  was  fiurther  enacted  by 
the  sidd  last-mentioned  Act,  that  aU  conveyances,  contracts, 
agreements  in  writing,  mortgages,  bonds,  covenants,  and 
securities,  made  or  entered  into  before  the  passing  of  the  said 
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last-mentioned  Act,  by  virtue  of  the  said  powers  of  the  said 
several  Acts  bj  the  said  last*mentioned  Act  repealed,  or 
any  of  the  said  several  Acts,  and  all  sales,  transfers,  and 
dispositions,  before  the  passing  of  the  said  last-mentioned 
Act,  executed  of  any  share  or  shares  in  the  joint-stock  of 
the  said  united  Company,  and  all  appointments  of  proxies, 
should  remain  in  full  force  and  effect,  and  should  be  and 
continue  available  in  all  Courts  of  law  and  equity,  in  the 
same  manner  as  if  the  same  respectively  were  or  had  been 
made,  entered  into,  or  executed,  under  or  by  virtue  of  any 
of  the  powers  or  authorities  contained  in  the  said  last-men- 
tioned Act.  And  that  also  afterwards,  to  wit,  on  the  3rd  of 
August,  1816,  by  a  certain  other  Act,  9  &  10  Vict.  c.  cccxxii, 
intitled  '^  An  Act  for  making  a  Ridlway  from  the  Chester 
and  Crewe  Branch  of  the  Grand  Junction  Railway  at  Cal- 
veley  to  Wolverhampton,  and  for  other  purposes  connected 
therewith,**  it  was  enacted,  that,  from  and  after  the  passing 
of  the  said  last-mentioned  Act,  the  Company  of  proprie- 
tors of  the  EUesmere  and  Chester  Canal  should  be  called 
by  the  name  of  "The  Shropshire  Union  Railways  and 
Canal  Company;"  and  it  was  also  fturther  enacted,  that  the 
change  of  name  of  **  The  United  Company  of  Proprietors 
of  the  EUesmere  and  Chester  Canal"  should  not  in  any 
manner  prejudice  or  affect  the  rights  or  privileges  of  the 
same  Company,  or  ag^st  any  other  persons  or  corpora- 
tions; and  that  all  persons  and  corporations  should  have 
the  same  or  the  like  rights  and  remedies  against  the  said 
"Shropshire  Union  Railways  and  Canal  Company,"  as 
they  had  before  the  passing  of  the  said  last-mentioned 
Act  against  "  The  United  Company  of  Proprietors  of  the 
EUesmere  and  Chester  CanaL  The  declaration  then  averred, 
that,  aft;er  the  passing  of  the  last-mentioned  Act,  to  wit, 
on  the  1st  of  January,  a.d.  1849,  and  on  divers  other 
days,  and  after  the  death  of  the  said  Sir  W.  W.  Wynn, 
Bart,  party  to  the  said  indenture,  and  whUst  the  pliuntiff 
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was  SO  seuKHl  in  his  deinense  as  of  freehold,  &c.  as  afore- 
said in  the  siud  Bala  Pool,  the  defendants,  not  regarding  the 
said  Acts  of  Parliament,  nor  the  said  covenant  of  the  said  Shropshire 
Company  of  proprietors  of  the  eaid  Ellesmere  Canal,  in  the  Union 
said  indenture  contained,  did  wrongfully  and  improperly,  andCanalCo. 
and  without  the  licence  &a,  of  the  said  plaintiff,  to  wit,  by 
then  raising  and  heightening  the  said  weir,  in  the  said  in- 
denture mentioned,  to  a  great,  to  wit,  Ifl.  6in.  additional 
height,  embank  and  impound  up  the  water  of  the  said  pool 
called  Bala  Pool,  so  as  to  raise,  and  did  then  thereby  raise 
the  same  higher  than  1ft.  to  wit,  2ft.  6in.  above  the  mean 
summer  level  thereof,  contrary  to  the  said  covenant  of  the 
said  Company  of  proprietors  of  the  said  Ellesmere  Canal,  so 
by  them  made  as  aforesaid,  whereby  &c.  the  lands  of  the 
phiintiff  adjoining  to  the  said  pool  were  overflowed  and 
greatly  damaged,  &c. 

First  plea,  that  the  indenture  was  so  made,  &c.,  after  the 
passing  of  the  44  Gea  3,  c.  liv,  intiiled,  &c. ;  and  further, 
that,  at  the  time  of  the  making  of  the  said  indenture,  there 
was  a  reasonable  probability  that  the  said  Company  of  pro- 
prietors of  the  Ellesmere  Canal  would  not  be  able,  from  time 
to  time  thereafter,  to  provide  and  take  a  sufficient  quantity 
of  water  out  of  the  Bala  Pool,  for  supplying  the  river  Dee 
with  an  equal  or  greater  quantity  of  water  than  might  or 
should  under  the  authority  of  the  same   Act   be  taken 
out  of  the  same  river,  for  the  purposes  of  the  said  canal 
and  the  collateral  cuts  &c.  thereof,  and  to  supply  the  river 
Dee,  at  or  near  the  city  of  Chester,  in  the  most  proper  and 
convenient  place  or  places  for  the  navigation  of  that  river, 
with  a  quantity  of  water  equal  at  the  least  to  what  shoidd, 
under  the  authority  and  pursuant  to  the  provisions  of  the  said 
Act,  be  taken  from  the  river  Dee  by  means  of  the  said  in- 
tended wateivlinc  or  feeder  by  the  said  Act  authorised  to  be 
made,  as  by  the  said  Act  they  the  said  Company  of  proprietors 
of  the  Ellesmere  Canal  were  authorised  and  required  to  do, 
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1850.        without,  irom  time  to  time  thereafter,  drawing  off*  the  water 

Wtkn        ^™  ^6  ^^  P^  ^^  ^^^^  ^  ^  lower  level  than  the  said 
'^'  mark  in  the  said  indenture  mentioned,  and  without  from 

UvioN        time  to  time  embanking  or  impounding  up  the  water  of  the 
AND  Caval  Ck>.  said  pool,  so  as  to  raise  the  same  higher  than  one  foot  above 

the  said  mean  summer  level,  to  wit,  to  the  height  to  which 
the  defendants  so  raised  the  same  as  in  the  declaration  men- 
tioned.   And  ftirther,  that,  at  the  said  times  when  &c,  the 
defendants  committed  the  said  supposed  breaches  of  co- 
venant, &c.,  for  the  purpose  of  so  providing  and  taking  a 
sufficient  quantity  of  water  out  of  the  said  pool,  for  supply- 
ing the  said  river  Dee  with  an  equal  or  greater  quantity  of 
water  than  should  have  been  and  would  necessarily  be, 
under  the  authority  and  pursuant  to  the  provisions  of  the 
said  Act,  taken  out  of  the  same  river  for  the  purposes  of  the 
said  canal  and  collateral  cuts,  &c,  and  of  supplying  the 
said  river  Dee,  at  or  near  the  said  city  of  Chester,  in  the 
most  proper  and  convenient  place  or  places  for  the  naviga- 
tion of  that  river,  with  a  quantity  of  water  equal  at  least 
to  what  should  have  been  and  would  necessarily  be,  under 
the  authority  and  pursuant  to  the  provisions  of  the  said 
Act,  taken  fiom  the  said  river  by  means  of  the  said  water- 
line  or  feeder.     And  ftirther,  that  the  committing  of  the 
said  supposed  breaches  of  covenant  respectively  was,  at  the 
said  several  times  when  the  same  were  respectively  com- 
mitted, necessary  for  the  said  purpose  for  which  the  same 
were  so  committed  as  aforesaid. — Verification. 

Second  plea,  that  the  said  lake  in  the  declaration  men- 
tioned is  the  same  as  Bala  Pool  mentioned  in  the  7  &  8 
Geo.  4,  c.  cii,  and  that  the  said  breaches  were  committed 
after  the  pasring  of  that  Act;  and  farther  that  the  height- 
ening of  the  said  weir,  and  the  said  embanking  and  im- 
pounding up  the  water  in  the  said  pool,  as  &c.,  so  as  to 
raise,  and  thereby  raising,  the  same  higher  than  I  ft,  to  wit, 
2ft.  Gin.  above  the  said  mean  summer  level  thereof,  as  &c., 
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were  respectively,  at  the  several  times  when  &c.,  matters  1850. 
and  things  then  at  the  siud  last-mentioned  times  respectively  Wti^n 
necessary  to  be  done  and  executed  for  pounding,  keeping    a      ^' 

f  ^  ^  f  .  Shropshirh 

up,  retaining,  and  drawing  off  the  water  in  the  said  pool,  so  Union 
as  to  enable  the  defendants  at  all  times  to  rephice  in  or  re-  and  c^nal  Co. 
store  to  the  said  river  Dee  in  the  last-mentioned  Act  men- 
tioned, an  equal  or  greater  quantity  of  water  than  should 
have  been  and  would  be  taken  therefrom  by  the  defendants, 
by  means  of  the  weir,  sluices,  and  other  works  in  the  same 
Act  mentioned,  at  Llandisilio  therein  also  mentioned,  for 
the  purpose  of  feeding  and  supplying  the  canal  and  colla- 
teral cuts  in  the  said  Act  in  that  behalf  mentioned  therewith, 
under  the  power  or  authority  for  that  purpose  in  the  said  last- 
mentioned  Act  contained.  And  that  they  the  defendants,  at 
the  said  several  times  so  as  aforesaid,  raised  and  heightened 
the  said  weir,  and  embanked,  &c,  and  raised  the  said  water 
for  the  purpose  for  which  the  said  matters  and  things  were 
so  then  necessary,  as  aforesaid,  and  by  virtue  and  in  pur- 
suance and  in  execution  of  the  powers  given  by  the  same 
Act  in  that  behalf,  as  they  lawfully  might  for  the  cause 
aforesaid.     Quas  sunt  eadem. — Verification. 

Third  plea,  that,  after  the  passing  of  the  last-mentioned 
Act,  to  wit,  at  the  said  times  when,  &c.,  in  the  declaration 
mentioned,  the  defendants  so  raised  and  heightened  the  said 
weir  as  in  the  declaration  mentioned,  embanked  and  im- 
pounded the  water  of  the  said  pool,  and  raised  the  water 
thereof  to  the  height  in  the  declaration  mentioned,  by  virtue 
and  in  pursuance  and  in  execution  of  the  powers  given  by 
the  said  last-mentioned  Act,  and  for  the  purpose  of  drawing 
down  and  conveying  into  the  said  river  Dee,  in  the  last- 
mentioned  Act  mentioned,  out  of  the  said  pool,  an  equal 
or  greater  quantity  of  water  than  should  have  been  and 
would  be  taken  from  the  said  river  Dee  into  the  said  canal 
in  the  same  Act  mentioned,  by  means  of  the  said  weirs, 
sluices,  and  other  works  in  the  same  Act   mentioned,  at 
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I860.        Llandisillo  aforesaid,   and  should  afterwards  have  passed 

Wthh        through  the  locks  and  over  the  weirs,  in  the  same  Act  respec- 

Shbopshiri    tively  mentioned  as  having  been  constructed  by  the  said 

Uhios        United  Company  in  the  said  last-mentioned  Act  mentioned, 

andCasalCo.  at  New  Martin  Moor  in  the  said  Act  mentioned.  And  further, 

that  the  said  heightening  and  raising  of  the  said  weir,  and  the 
said  embanking  &c.,  were  respectively,  at  the  respective 
places  where  the  said  weir  was  so  raised  and  heightened,  and 
the  height  of  the  sidd  water  so  raised,  necessary  for  the  said 
purpose  for  which  the  same  weir  was  so  heightened,  &c. 
Qu«  sunt  eadem. — Verification. 
General  demurrer,  and  joinder  (a). 


(a)  The  following  sections  of 
the  seyeral  Acts  of  Parliament  are 
more  especially  material  to  the 
question  discussed:  — 

44  Geo.  3,  c.  liv,  s.  4,  after  recit- 
ing that  the  Company  of  the  pro- 
prietors for  preserving  the  naviga- 
tion of  the  river  Dee  may  be  in- 
jured by  the  intended  water-line 
or  feeder,  enacts,  **  That  the  said 
Company  of  proprietors  of  the  £1- 
lesmere  Canal  shall  be  and  are 
hereby  authorised  andrequired  to 
supply  the  said  river  Dee,  at  or 
near  the  said  city  of  Chester,  in  the 
most  proper  and  convenient  place 
or  places  for  the  navigation  of  that 
river,  with  a  quantity  of  water 
equal  at  least  to  what  shall  be 
taken  from  the  said  river  Dee 
by  means  of  the  said  intended 
water-line  or  feeder,  and  to 
obtain  such  supply  from  other 
streams  or  sources  than  those 
which  already  fall  into  the  river 
Dee,  either  immediately  or 
through  the  Ellesmere  or  Chester 
Canal.." 


7  &  8  Geo.  4,  c.  cii,  sect.  5, 
enacts,  "  That  all  conveyances, 
contracts,  agreements  in  writing, 
mortgages,  bonds,  covenants,  and 
securities,  made  or  entered  into 
before  the  passing  of  this  Act,  by 
virtue  of  the  powers  of  the  said 
recited  Acts  hereby  repealed,  or 
any  of  them,  and  all  sales,  trans- 
fers, and  dispositions,  before  the 
passing  of  this  Act  executed,  of 
any  share  or  shares  in  the  joint 
stock  of  the  said  United  Company, 
and  all  appointments  of  proxies, 
shall  remain  in  full  force  and 
effect,  and  shall  be  and  continue 
available  in  all  Courts  of  law  and 
equity,  in  the  same  manner  as  if 
the  same  respectively  were  or 
had  been  made,  entered  into,  or 
executed,  under  or  by  virtue  of 
any  of  the  powers  or  authorities 
contained  in  this  Act." 

Sect.  179,  after  reciting,  that 
Hhe  said  United  Company  of 
proprietors  have,  under  the  au- 
thority of  the  swd  recited  Act 
of  the  44th  year  of  the  reign 
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The  demurrer  was  argued  last  Term  (May  1)  by 
Welsby^  in  support  of  the  demurrer. — In  addition  to  the 


of  his  late  Majesty  hereby  re- 
pealed, constructed  a  weir,  slui- 
ces, and  other  works,  across  the 
river  Dee,  in  the  parish  of  LUm- 
Uisilio,  in  the  county  of  Denbigh, 
by  means  whereof  they  are  ena- 
bled to  take  water  from  the  said 
river  for  the  supply  of  the  said 
canal  and  collateral  cuts.*      And 
after  reciting  that  ^  the  said  Unit- 
ed Company  have  also,  under  the 
authority  of  the  said  recited  Act, 
constructed  a  weir,  sluices,  and 
other  works  at  Bala  Pool,  other- 
wise Pimble  Mere,  in  the  county 
of  Merioneth^  whereby  the  said 
Umted  Company  are  enabled  to 
pound  up  and  retain  water  in  the 
said  pool   or  mere,  at  a   higher 
level  than  that  at  which  the  water 
of  the  said  pool  or  mere   stood 
previously  to  the  making  of  such 
weir  and  other  works,  and  are  also 
thereby  enabled  occasionally  to 
draw  water  out  of  the  said  po<4 
or  weir  into  the  river  Dee,  at  a 
lower  level  than  that  at  which  the 
same  was  discharged  into  the  said 
river  previously  to  the  making  of 
8uch  weir  and  other  works,   in 
order  to  replace  therein  the  water 
which  may  have  been  taken  from 
the  said  river  by  the  weir  or  sluice 
at  LlandisiKo,  for  supplying  the 
said  canal  and  collateral  cuts.* 
And  after  reciting  that '  it  is  ex- 
pedient that  the  said  United  Com- 
pany should   be  empowered  to 
make,  nuuntain,  and  support  such 
weirs,  sluices,  and  other  works  at 


Llandisilio  aforesiud,  and  to  con- 
tinue to  draw  water  from  the  siud 
river  Dee  for  the  supply  of  the 
said  canal  and  collateral  cuts,  and 
also  to  make,  muntain,  and  sup- 
port such  weirs,  sluices,  and  other 
works  at  Bala  Fool,  otherwise 
Pimble  Mere  aforesaid,  as  shaM 
be  necessary  Ux  pounding  up  and 
retaining  the  water  in  the  same 
pool  or  reservoir,  and  to  draw  off 
the  water  therefrom  from  time  to 
time  as  occasion  shall  require,  for 
the  purpose  of  supplying  the  said 
river  Dee  with  the  same  quantity 
of  water  as  may  have  been  taken 
therefrom  by  means  of  the  weir, 
sluices,  and  other  works  at  Llan- 
disilio  aforeaid,*  enacts,  *'  That 
it  shall  be  lawful  for  the  sidd  Unit- 
ed Company,  and  they  are  hereby 
empowered  and  authorised,  from 
time  to  time  and   at  aU   times 
hereafter,  to  maintain  and  sup- 
port, make,  erect,  and  construct, 
such  weirs,  embankments,  sluices, 
and  other  works,  at  and  across 
the  river  Dee,  in  the  parish  of 
Llandisilio  aforesaid,  as  shall  from 
time  to  time  be  necessary,  for 
drawing  off  the  water  from  the 
said  river  Dee  into  the  said  canal 
and  collateral  cuts,  and  from  time 
to  time,  as  often  as  they  shall  see 
occasion  or  think  fit  so  to  do,  to 
draw  off  and  take  the  water  from 
the  said  river  Dee  by  the  means 
of  the  said    weirs,  sluices,  and 
other  works  at  Llandisilio  afore- 
said, for  the  purpose  of  feeding  or 
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defence  which  the  defendants  have  made  the  subject  mat- 
ter of  their  pleas,   it  will  also    be  contended  by  them 


8np{d jing  the  said  canal  and  col- 
lateral cuts  therewitk.** 

Sect.  180  enacta, '' That  it  shall 
be  lawfiil  for  the  said  United 
CompanT,  and  they  are  hereby 
aathorised  and  empowered,  from 
time  to  time  and  at  all  times  here- 
ailer,  to  maintain  and  support, 
make,  erect,  and  construct,  such 
and  so  many  weirs,  embankments, 
sluices,  floodgates,  and  other 
works,  at  or  near  to  Bala  Fool 
otherwise  Pimble  Mere,  in  the 
townships  of  Llanfawr  and  Bala, 
in  the  county  of  Merioneth,  and 
to  do  and  execute  all  such  other 
matters  and  things  as  shall  from 
time  to  time  be  necessary  for 
pounding,  keeping  up,  retaining, 
and  drawing  off  the  water  in  and 
from  the  said  pool  or  mere,  so  as  to 
be  thereby  enabled  at  all  times  to 
replace  in,  or  restore  to,  the  said 
river  Dee  an  equal  or  greater 
«[uantity  of  water  than  shall  or 
may  have  been  taken  therefrom 
by  the  said  United  Company,  by 
means  of  the  said  weir,  sluices, 
and  other  works  at  Llandisilio 
aforesaid,  for  tlie  purpose  of  feed- 
ing and  supplying  the  said  canal 
and  collateral  cuts  therewith,  un- 
der the  power  or  authority  for  that 
purpose  hereinbefore  contained, 
and  also  from  time  to  timer  when 
and  so  often  as  occasion  shall  re- 
quire, to  draw  olf  the  water  from 
the  said  pool  or  mere  into  the  said 
river  Dee,  in  such  quantities  as 
shall  from  time  to  time  be  sufficient 
to  replace  and  restore  to  the  said 


river  Dee  an  equal  or  greater 
quantity  of  water  than  shall  hare 
been  taken  therefrom  far  the  pur- 
poses aforesaid.*' 

Sect.  181  provides  and  enacts, 
^  That  the  said  United  Company 
shall  and  they  are  hereby  required, 
from  time  to  time,  by  means  of  the 
weirs,  sluices,  and  other  works 
hereby  authorised  to  be  nuuntain- 
ed  and  constructed  at  Bala  Pod, 
otherwise  Pimble  Mere  aforesaid, 
to  draw  down  and  convey  into  the 
said  river  Dee,  from  and  out  of 
the  sidd  pool  or  mere,  an  equal  or 
greater  quantity  of  water  than 
shall  have  been  taken  from  the  said 
river  Dee  into  the  said  canal  by 
meansof  the  said  weirs,  sluices,  and 
other  works  at  Llandisilio  afore- 
said, and  shall  afterwards  have 
passed  through  the  locks  and  over 
the  weirs  constructed  by  the  said 
United  Company  at  New  Martin 
Moor,  in  the  parish  of  St.  Martin, 
in  the  County  of  Salop.** 

Sect  1 82.— «'  And  in  order  that 
the  Company  of  proprietors  of 
the  undertaking  for  recovering 
and  preserving  the  navigation  of 
the  river  Dee,  may  not  be  injured 
by  the  powers  herein  granted  for 
suf^lying  the  said  canal  and  col- 
lateral cuts  with  water  from  the 
said  river  Dee,**  further  enacts, 
''  That  the  said  United  Com- 
pany of  proprietors  of  the  Biles- 
mere  and  Chester  Canal  shall 
be  and  they  are  hereby  authoris- 
ed and  required  to  supply  the 
said  river  Dee,  at  or  near  the  said 
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that  the  declaration  is  bad  in  substance.     It  will  be  said,         istfo. 
in  the  first  place,  that  this  is  not  a  covenant  which  runs        ^^^^ 
with  the  land.     But  it  clearly  is  such  a  covenant ;    for     ^i     ^' 
it  is  an  express  covenant,  which  affects  the  enjoyment  oi        Ukioh 
the  land     The  authorities  upon  this  subject  are  collect-  ahdCaitalCo. 
cd  in  the  notes  to  Spencer^s  c(ise,  1  Smith's  L.  C,  pp.  29 
et  acq.     Thus,  in  Jordain  v.  Wilson  {a),  a  covenant  by  a 
lessor  to  supply  the  premises  demised,  which  consisted  of 
certain  houses,  with  a  sufficient  quantity  of  good  water,  at 
a  rate  therein  mentioned  for  each  house,  was  held  to  be  a 
covenant  running  with  the  land,  and  one  for  the  breach  of 
which  the  assignee  of  the  lessee  might  maintain  an  action 
against  the  reversioner.     Abbott,  C.  J.,  there  said,  *'  This 
is,  therefore,  a  covenant  which  respects  the  premises  de- 
mised and  the  manner  of  enjoyment,  and  I  have  no  doubt, 
therefore,  that  it  is  a  covenant  which  runs  with  the  land.** 
And  so  in  Easterby  v.  Sampson  (b),  where  an  undivided 


City  of  Chester,  in  the  most  pro- 
per and  conyenient  place  or 
places  for  the  navigation  of  that 
river,  iLnd  from  other  sources  or 
streams  than  those  which  already 
fall  into  the  said  river,  as  much 
water  at  the  least  as  shall  be  equal 
to  the  quantity  taken  from  the 
said  river  Dee  into  the  said  canal 
andoc^teral  cuts  at  Llandisilio 
aforesaid,  and  afterwards  passing 
through  the  locks  and  over  the 
weirs  at  New  Martin  aforesaid, 
which  shall  not  have  been  re- 
placed in  or  restored  to  the  said 
river  from  and  out  of  the  said 
pool  or  mere,  called  Bak  Pool, 
in  pursuance  of  the  provisions  in 
that  behalf  hereinbefore  con- 
tained.** 

9  &    10  Vict.  c.  cccxxii,  s.  5, 
cuacts,  "  That  the  change  of  name 


of  the  United  Company  of  pro- 
prietors of  the  EUesmere  and 
Chester  Canal  shall  not  in  any 
other  manner  prejudice  or  affect 
the  rights  or  privil^es  of  the 
said  Company,  or  against  any 
other  persons  or  corporations,  and 
all  persons  and  corporations  shall 
have  the  same  or  the  like  rights 
and  remedies  against  the  Shrop- 
shire Union  Bulways  and  Canal 
Company,  as  they  had  before  the 
passing  of  this  Act  agunst  the 
United  Company  of  proprietors 
of  the  EllMmere  and  Chester 
Canal,  except  so  far  as  such 
rights  or  remedies  may  be  incon- 
sistent with  the  provisions  of  this 
Act." 

(a)  4  B.  &  Aid.  266. 

(6)  9  B.  &  C.  505 ;  6  Bing.  644, 

s.a 
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1850.         thiid  part  of  mines  was  leased,  and  the  lease  contained  a 

Wtrii        covenant  by  the  lessee  that  he  and  his  assigns  should  build 

Shkopshim    ^  °®^  smelting  mill,  and  keep  it  in  repair  for  woridng  the 

Union        mines,  this  covenant  was  held,  first  by  the  Ein^fs  Bench, 

AND  Canal  Co.  and  afterwards  in  the  Exchequer  Chamber,  to  run  with 

the  land.  In  the  present  case,  the  enjoyment  of  the  land  will 
obviously  be  disturbed,  unless  the  waters  of  the  lake  be 
maintsdned  at  a  proper  height,  so  as  not  to  overflow  it. 

In  the  next  place,  the  defendants  will  contend  that  the 
original  covenant  was  not  binding  upon  the  Company  of 
proprietors  of  the  Ellesmere  Canal.  But  thb  covenant 
does  not  contain  any  matter  in  the  least  degree  incon- 
sistent with  the  provisions  of  their  Acts  of  Parliament;  and 
it  appears  upon  the  face  of  the  deed  to  have  been  entered 
into  by  the  several  parties  to  it  in  piursuance  of  an  agree- 
ment made  before  the  passing  of  the  44  Grea  3,  c.  liv.  The 
covenant  was,  therefore,  as  binding  upon  the  Company  of 
the  Ellesmere  Canal  as  it  would  have  been  upon  a  private 
individual 

Lastly,  the  Company,  the  present  defendants,  are  liable 
for  a  breach  of  the  covenant  declared  on.  The  5th  section 
of  the  9  &  10  Vict,  c  cccxxii,  enacts,  '^that  the  change  of 
name  of  the  United  Company  of  proprietors  of  the  Elles- 
mere and  Chester  Canal,  shall  not  in  any  other  manner 
prejudice  or  affect  the  rights  or  privileges  of  the  Company, 
or  against  any  other  persons  or  corporations ;  and  all  persons 
and  corporations  shall  have  the  same  or  the  like  rights  and 
remedies  against  the  Shropshire  Union  Railways  and 
Canal  Company,  as  they  had  before  the  passing  of  this  Act 
against  the  United  Company  of  proprietors  of  the  Elles* 
mere  and  Chester  Canal,  except  so  far  as  such  rights  or 
remedies  may  be  inconsistent  with  the  provisions  of  this 
Act"  There  never  was  any  actual  dissolution  of  the  origi- 
nal Company.  By  the  53  Geo.  3,  c.  Ixxx,  the  Chester  Ca- 
nal Company  and  the  Ellesmere  Canal  Company  were 
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united.     The  amalgamation  was  effected  for  the  benefit  of        1850. 
each  of  the  Companies,  as  may  be  seen  by  the  preamble  to        \^yn> 
the  7  &  8  Greo.  4,  c  ciL     These  Acts  may  have  been  passed    gHBOMHoi 
without  notice  to  private  individuals.     The  effect  of  the        Uhiow 
amalgamation  is  to  impose  the  same  liabilities  upon  the  aitd  Cabal  Co. 
United  Company  that  each  Company  was  subject  to  before 
the  passing  of  the  Act  by  which  the  amalgamation  was 
effected.     There  is  no  precise  authority  upon  this  point : 
Mayor  of  Colchester  v.  Seaber  (a).  Mayor  of  Scarborough  v. 
Butler{b\  The  London,  Brighton^  and  South  Coast  Railway 
Company  v.  Goodtoin{c)y  may  be  referred  to.     The  5th  sec- 
tion of  the  7  &  8  Geo.  4,  c.  cii,  keeps  the  covenant  alive. 
The  words  "  by  virtue  of  the  powers  of  the  said  recited 
Acts  hereby  repealed,**  in  that  section,  are  to  be  read  as 
meaning  that,  inasmuch  as  the  defendants  could  not,  but 
for  the  |)owers  of  those  Acts,  so  bind  themselves,  an  agree- 
ment made  under  those  powers  is  binding  on  them.    The 
objections,  therefore,  to  the  plaintifTs  right  to  recover  on 
this  covenant  fail. 

BacUly  contra. — The  pleas  afford  a  good  defence  to  the 
action.  The  defendants  were  compelled  to  do  the  acts  of 
which  the  plaintiff  comphuns.  The  protection  of  the  navi- 
gation of  the  river  Dee  was,  in  truth,  the  principal  object  of 
these  Acts  of  Parliament.  The  older  Act,  viz.  the  33  Geo.  3, 
c  xci,  contains  a  clause,  viz.  the  9th  section,  which  protects 
the  late  Sir  W.  W.  Wynn.  But  the  later  Act,  44  Geo.  3, 
c  liv,  docs  not  contain  any  such  protecting  clause,  and 
that  statute  is  the  first  which  contains  any  reference  to 
Bala  Lake.  The  legal  rights  of  the  Com{)any  must  depend 
upon  the  powers  which  have  been  conferred  upon  them  by 
the  Legislature,  unfettered  by  any  previous  agreement  It 
18  now  contended  that  the  statute  of  33  Geo.  3,  c.  xci,  is  to 

(a)  3BuiT.  1866.        (b)  3  Lev.  238.         (c)  3  £xch.320. 
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18M.         be  restricted  by  the  covenant  entered  into  in  1807.    It  wu 

yf^j^^        not  binding  upon  the  Company  with  whom  it  was  entered 

V-  into.     The  directors  of  a  company  cannot  enter  into  a  pri- 

ShbopsrulII  ,  .... 

Unkiji  vate  contract  with  an  individual,  by  which  they  put  a  limit 
Ain>  Cahal  Co.  upon  a  power  which  has  been  conferred  upon  them  for  public 

purposes.  Such  a  contract  is  illegal,  and  therefore  void: 
Brmightan  v.  Manchester  Water  Works  Company  {a),  Clarke 
V.  Imperial  Gas  Light  and  Coke  Company  (&),  Attorney- 
General  V.  Corporation  of  Plymouih{c)f  BreyntonY.  The  London 
^  North  Western  Railway  Company(d),  Regina  v.  TThe  East- 
em  Counties  Railway  Company  (e)^  Cobnan  v.  The  Eastern 
Counties  Railway  Company  {f).  The  public  might  enforce 
their  rights  against  the  Company  by  mandamus. 

The  next  question  is,  whether  the  Act  of  Parliament 
which  confers  certain  powers  upon  the  defendants,  subjects 
tliem  to  any  liability  upon  a  contract  made  in  contravention 
of  the  prior  Act  It  has  been  contended  that  the  5th  sec- 
tion of  the  7  &  8  Gea  4,  c.  cii,  transfers  the  liability  upon 
the  contract  to  the  present  defendants.  Kthe  contract  had 
been  in  pursuance  of  the  powers  of  the  Act,  the  argument 
might  have  held  good.  The  words  of  the  section  are  **  by 
virtue  of  the  powers  of  &c 

The  remaining  question  is,  whether  this  is  a  covenant 
running  with  the  land.  Now,  if  this  covenant  be  good»  it 
amounts  to  an  alienation  of  the  right  to  the  water  in  fee. 
At  all  events  the  pleas  are  good  It  must  be  assumed,  that 
the  parties  had  notice  of  the  Acts  of  Parliament  which  af- 
fected their  interests;  and  the  enactments  upon  which  the 
defendants  rely,  namely,  the  179th  and  following  sections  of 
the  7  &  8  Geo.  4,  c.  cii,  by  which  they  are  bound  to  keep 
the  river  Dee  supplied  with  as  much  water  as  they  subtract 
from  it,  and  are  empowered  to  construct  such  works  at  Bala 

(a)  3  B.  &  Aid.  1.  {d)  10  Beav.238. 

\h)  4  B.  &  Aid.  315.  (e)  10  A.  &  E.  531. 

(r)  9  Beav,  67.  (/)  10  Beav.  1. 
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Pool  as  are  from  time  to  time  necessary  with  that  view,      vjf^^ 

clearly  override  the  covenant  declared  on.   It  would  in  truth        Wthh 

be  unlawful  for  the  defendants  to  continue  to  perform  it:     Shbopshiu 

BoUon  V.  Crawther  (a),  Brewster  v.  Kitchen  (J).  Rulwayb 

▲HD  Camal  Co. 

WeUby  replied,  and  contended  that  the  Acts  mentioned 
in  the  179th  and  subsequent  sections  of  the  7  &  8  Geo.  4, 
c  cii,  being  Acts  to  be  done  for  the  benefit  of  the  Company 
themselves,  they  were  to  be  done,  subject  to  the  existing 
contracts  which  the  Company  or  their  predecessors  had  en- 
tered into. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.B. — This  case  was  argued  last  Term,  before 
my  brothers  Rolfe^  Platty  and  myself.  The  question  arose 
on  demurrer  to  the  pleas.  The  declaration  states  an  Act  of 
Parliament,  12  Geo.  3,  c  Ixxv,  whereby  a  Company  was  in- 
corporated by  the  name  of  "  The  Company  of  Proprietors  of 
the  Chester  Canal  Navigation,"  for  the  purpose  of  making  a 
canal  from  Chester  to  Middle wich;  and  another  Act,  33 
Geo.  3,  c.  xd,  whereby  another  Company  was  incorporated 
by  the  name  of  "  The  Company  of  Proprietors  of  the  Elles- 
mere  Canal,"  for  making  a  canal  from  Shrewsbury  to  the 
river  Mersey  at  Netherpool  in  Cheshire;  and  another  Act, 
44  Geo.  3,  c.  liv,  whereby  the  Ellesmcrc  Canal  Company 
was  empowered  to  make  and  maintain  a  water-line  from 
their  canal  at  Pontcysyllte  to  communicate  with  the  river 
Dee  at  Llandisilio,  and  thence  to  take  a  supply  of  water  for 
their  canal  from  the  said  river;  and  they  were  also  em- 
powered to  take  water  from  Bala  Lake  for  supplying  the 
Kiver  Dee  with  as  much  water  as  they  should  take  from  it 
for  their  canal  or  more,  and  for  that  purpose  to  make  cuts 
from  the  lake  to  communicate  with  the  river  Dee  at  Llan- 

(«)  2  B.  &  C.  703.  (h)  1  Salk.  198. 
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1850.        fawr,  with  such  embankmeata,  trenchee,  and  other  works  as 

^Vtki,        might  be  necessary  for  the  purpose.     The  declaration  then 

^     ^'  proceeds  to  state,  that  Sir  W.  W.  Wynn  was,  at  the  date 

8HRUl*i(HIRK       *  ^  ^  •  . 

Union        of  the  indenture  after  mentioned,  seised  in  fee  of  Bala  Lake; 

EL  A I  ti  W  A  YH 

AND  Canal  Co.  ^^^^  ^^^  ^7  ^^  indenture  dated  the  25th  of  March,  1807, 

made  between  the  Ellesmere  Canal  Company  of  the  one 
part,  and  Sir  W.  W.  Wynn  of  the  other  part,  the  Com- 
I)any  covenanted  with  Sir  W.  W.  Wynn,  his  heirs  and  as- 
signs, that  they  would  not  at  any  time  thereafter  draw  off 
from  the  said  lake  water  for  the  purpose  of  their  said  canal, 
to  a  lower  level  than  the  mark  on  a  certain  standard  to  be 
erected  near  Bala  Bridge,  indicating  the  mean  summer  level 
of  the  waters  of  the  said  lake,  nor  would  at  any  time  em- 
bank or  impound  up  the  said  waters  more  than  one  foot 
above  such  leveL  The  declaration  then,  after  stating  the 
death  of  Sir  W.  W.  Wynn,  and  his  will,  under  which  the 
plaintiff  became  and  is  tenant  for  life  of  Bala  Lake,  proceeds 
to  state  another  Act  of  Parliament,  53  Geo.  3,  clxxx,  where- 
by the  Chester  Canal  Company  and  the  Ellesmere  Canal 
Company  were  united  into  one  Company,  by  the  name  of  The 
United  Company  of  Proprietors  of  the  Ellesmere  and  Ches- 
ter Canals;  and  also  another  Act  of  the  7  &  8  Geo.  4,  c.  cii, 
whereby  all  the  four  previous  Acts  were  repealed,  and  the 
proprietors  of  the  two  Companies  were  re-united  into  a 
new  Company,  intitled  The  United  Company  of  Proprietors 
of  the  Ellesmere  and  Chester  Canal,  for,  inter  alia,  main- 
taining the  former  canals  then  already  completed,  and 
making  certain  new  cuts;  and  it  was  thereby  enacted, 
that  ''all  contracts,  covenants,  and  agreements,  entered 
into  by  virtue  of  the  powers  contsdned  in  the  several 
repealed  Acts,  should  remain  in  full  force,  as  if  the  same 
Iiad  been  made  under  the  powers  contained  in  that  Acf 
The  declaration  then,  aft«r  stating  another  Act  of  the  9  & 
10  Vict  c.  cccxxii,  whereby  it  was  enacted  that  the  Com- 
pany should  thenceforth  be  called  by  the  name  of  The 
Shropshii'c  Union  Builways  and  Canal  Company,  and  that 
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till  persons  should  have  the  same  rights  and  remedies  against      nJ^^2L/ 
The  Shropshire  Union  Railways  and  Canal  Company,  which        Wtnn 
before  the  passing  of  that  Act,  they  had  against    The    Shbopshirr 

TT 

United  Company  of  Proprietors  of  the  EUesmere   and      railways 
Chester  Canal,  avers  that,  after  the  passing  of  that  last  Act,  ^^^  Canal  Co. 
the  defendants  wrongfully,  and  in  breach  of  the  covenant 
contained  in  the  indenture  of  the  25th  of  March,  1807,  im- 
pounded up  the  water  of  Bala  Lake  to  a  height  of  more  than 
one  foot  above  the  mark  on  the  standard,  whereby  the  said 
waters  overflowed  on  the  plaintiff's  land,  to  his  damage  &c. 
Tothisdeclarationthedefendantshavepleaded  three  pleas. 
By  the  first  plea  they  state,  that  the  indenture  was  made 
after  the  passing  of  the  said  Act,  the  44  Geo.  3,  c.  liv,  and 
that,  at  the  time  of  the  making  of  the  same,  there  was  a 
reasonable  probability  that  the  EUesmere  Canal  Company 
wotdd  not  be  able  to  provide  a  sufficient  quantity  of  water 
out  of  Bala  Lake  for  supplying  the  river  Dee  with  a  quan- 
tity of  water  equal  to  what  they  should  take  from  thence 
under  the  provisions  of  the  then  existing  Acts,  without  im- 
pounding up  the  water  of  the  lake  to  a  height  exceeding  one 
foot  above  the  said  summer  level;  and  that  the  defendants 
committed  the  breaches  of  covenant  complained  of,  for  the 
purpo^  of  providing  and  obtaining  a  sufficient  supply  of 
water  for  the  river  Dee,  as  an  equivalent  for  the  water 
taken  for  the  purposes  of  the  canal;  and  that  the  commit- 
ting of  the  said  breaches  of  covenant  was  necessary  for  that 
purpose.     The  second  plea  states,  that  the  breaches  of  co- 
venant were  committed  after  the  passing  of  the  said  Act, 
7  &  8  Geo.  4,  c  cii,  and  that  the  impounding  up  of  the  water 
was  necessary  for  the  purpose  of  enabling  the  defendants 
to  restore  to  the  river  Dee  a  quantity  of  water  equal  to 
what  they  should  abstract  for  the  use  of  the  canal,  and 
that  the  works  were  erected  for  that  purpose.     The  third 
plea  avers,  that  the    impounding  in  question  was   done 
under  the  provisions  of  the  7  &  8  Geo.  4,  c.  cii,  and  was 
necessary  for  enabling  the  defendants  to  restore  the  water 
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1850.  to  the  river  Dee.    To  all  these  pleas  the  pliuntiff  demurred 

Wthh  generally. 
Shrowhim         ^^'  BaviUy  for  the  defendants,  argued  in  support  of 

Uhiok  the  pleas,  first,  that  the  covenant  was  void  ab  initio;  for 

Railways  ii»i 

AND  Cahal  Co.  that  as  the  legislature  had,  by  the  44  Gea  3,  c  liv,  given 

the  Company  power  for  the  benefit,  not  of  themselves,  but 
of  the  public,  to  draw  &om  Bala  Lake,  and  convey  to  the 
river  Dee,  as  much  water  as  they  should,  under  the  powers 
of  that  Act,  abstract  from  the  river  at  a  lower  point  of  its 
course  for  the  purposes  of  their  canal,  therefore  it  was  not 
competent  to  them  by  covenant  to  restrict  themselves  in 
the  exercise  of  that  power  in  a  way  which  might  be  pre- 
judicial to  the  public.     He  also  contended  that  the  declar- 
ation was  bad,  for  that  the  covenants  were  not  covenants 
running  with  the  land.     It  is  not  necessary  for  us  to  give 
any  opinion  how  fiur  these  arguments  are  well  founded, 
for  all  the  pleas  aver  in  substance,  that  the  works  complained 
of  as  being  erected  in  breach  of  the  covenant  contained  in 
the  indenture,  were  necessary  for  enabling  the  defendants 
to  draw  down  and  to  convey  into  the  river  Dee  out  of  the 
said  lake  a  quantity  of  water  equal  to  what  should  have 
been  taken  from  the  river  Dee  into  their  said  canal,  under 
the  powers  of  the  Acts.     Now,  by  the  7  &  8  Geo.  4,  c  cii, 
ss.  180  and  181,  the  Company  are  not  only  empowered 
to  erect  and  maintain  at  Bala  Lake  all  such  weirs,  embank- 
ments, and  other  works  as  may  be  necessary  for  enabling 
them  to  restore  to  the  river  from  the  lake  a  quantity  of  wa- 
ter equivalent  to  what  they  may  draw  from  the  river  for  the 
canal,  but  the  statute  actually  makes  it  their  duty  so  to  da 
Under  these  circumstances,  it  appears  to  us  perfectly  clear, 
that  even  assuming  the  covenant  to  have  been  originally  good, 
and  to  run  with  the  land,  yet  it  is  no  longer  binding  on 
the  Company.     The  le^slature  has,  in  fact,  made  it  un- 
lawfril  for  the  defendants  to  perform  the  covenants  in  the 
deed,  even  supposing  them  to  have  been  originally  valid; 
and  it  would  be  absurd  to  suppose  that  an  action  would  He 
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against  parties  for  doing  that  wliich  the  le^Iature  has  said  1850. 
they  shall  be  obliged  to  do.  The  obligation  which  the  de-  y^^^^^ 
fendants  entered  into  by  the  deed  has.  by  the  subsequent    „     ^' 

•^  .  .  Shropshikb 

Act  of  the  legislature,  been  rendered  impossible  to  be  per-        Union 

Tk  A  TT^^F  A  Vfl 

formed;  and  it  must  be  taken  for  granted  that  due  provi-  and  Canal  Co. 
sion  has  been  made  by  the  statute  for  compensating  the 
plaintiff  for  the  loss  which  this  intervention  of  the  legisla- 
ture may  have  occasioned.  But  on  this  point  we  give  no 
opinion,  whether  the  plaintiff  has  been  damaged  by  the 
enactment  which  has  put  an  end  to  the  covenant;  and  if 
he  has  been  damaged,  then  how  he  is  to  obtain  compensa- 
tion depends  on  considerations  not  now  before  us.  AU  we 
have  to  decide  is  as  to  his  right  for  a  breach  of  the  covenant 
in  the  deed,  and  we  think  all  right  in  that  respect,  if  any 
ever  existed,  is  put  an  end  to  by  the  legislature.  It  may  be 
proper  to  notice  an  argument  of  the  plaintiff,  arising  out  of 
the  5th  section  of  the  7  &  8  Geo.  4,  c  cii,  whereby  it  was 
provided,  inter  alia,  that  aU  covenants  entered  into  before 
the  passing  of  that  Act,  by  virtue  of  the  powers  of  any  of 
the  repealed  Acts,  should  continue  in  full  force,  as  if  entered 
into  by  virtue  of  the  powers  of  that  Act.  The  plaintiff  con- 
tended, that  this  clause  kept  alive  the  covenant  in  the  deed. 
But  to  that  argument  there  are  two  answers:  in  the  first 
place,  the  covenants  in  the  deed  are  not  covenants  entered 
into  by  virtue  of  any  of  the  powers  contained  in  the  prior 
Acts,  but  contracts  altogether  collateral  to  any  of  the  powers 
thereby  conferred;  and  secondly,  even  if  they  were  cove- 
nants entered  into  under  the  powers  of  the  Act,  still  they 
would  clearly  be  inconsistent  with  the  subsequent  express 
enactments;  and  so  the  5th  section,  keeping  alive  generally 
all  prior  covenants,  must  be  construed  as,  by  implication, 
excluding  covenants  inconsistent  with  what  is  afterwards 
enacted.  On  these  grounds  we  are  of  opinion  that  judg- 
ment must  be  for  the  defendants. 

Judgment  for  the  defendants. 
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1850. 

May  28.  DlOGLE  V.  ThE  LoNDON  AND  BlACKWALL  RAILWAY 

Company. 

A  Riulway  ASSUMPSIT  for  goods  Bold  and  delivered,  work,  labour, 
incorporated     and  materials,  &c. — Plea,  non  assumpsit;  upon  which  issue 

\i^:^:!l::^  wa«  joined. 

ed  into  an  At  the  trial,  before  Pollock^  C.  B.,  at  the  Middlesex  Sit- 

agreement,  not     ,-.—,. 

under  their  tings  after  last  Term,  it  appeared  that  the  defendants  were 
^tractor  Uiat  incorporated  by  stat  6  &  7  WilL  4,  c  cxxiii,  for  making  and 
he  should  exe-  maintsdning  a  railway  from  the  Minories  to  Blackwall.    By 

cute  certain  o  •'  ^  ^    •' 

works  upon  the  105th  section  of  that  statute,  the  directors  for  the  time 
for  the  pur-  '  being  superintend  the  afiairs  of  the  Company,  use  the  com- 

KTthe  system  °^^^  ^®^  *"^^  ^^  ^  *^**  *^®  Company  is  empowered  to  do 
ofiocomotion    by  the  Statute,  except  such  thincrs  as  are  required  to  be 

which  they         /  i  .  ,  . 

then  employ-  done  at  some  general  or  special  meeting  of  the  body;  no 

and  sttktionary  meeting  to  consist  of  less  than  seven  directors,  and  all  mat- 

toS'*^  SinaiT  *®™  ^^  discussion  to  be  determined  by  the  majority  of  votes, 

locomotive  By  the  106th  sect,  the  directors  are  empowered  to  appoint 

principle.  The  .  /.i  iti<«^*.t  n 

contractor, in  Committees  to  act  for  them;  and  by  the  107th,  "all  con- 
SSeaCTcement,  t"^*8  *°^  agreements  in  writing  relating  to  the  affmrs  of 
entered  upon  the  Company,  which  shall  be  signed  by  any  three  of  the 
performed  a  directors  of  the  said  Company,  shall  be  binding  on  the  said 
^em^hut  be-  Company  and  all  other  parties  thereto,  their  respective  sue- 
fore  they  were  cessors,  heirs,  executors,  and  administrators;  and  actions 

completed  ho  ... 

was  dismissed  and  suits  may  be  maintained  thereon,  and  damages  and  costs 
pwiy:— ^e/</,  recovered  by  or  against  the  said  Company,  or  any  of  the 
nofr^over  Ihe  o*«r  parties  thereto  failing  in  tiie  execution  thereof.'* 
value  of  this  ^^  original  mode  of  working  the  line  was  by  means  of 
stationary  engines  at  each  terminus,  the  engines  moving  the 
oiurriages  by  ropes  attached  to  them.  In  the  year  1848,  the 
Company  resolved  to  substitute  locomotive  engines  in  the 
place  of  the  stationary  engines,  and  for  that  purpose,  the 
following  advertisement,  signed  by»  the  secretary  of  the 
Company,  was  inserted  in  the  newspapers: — 


work. 
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* "  London  and  Blackwall  Railway  Company," 
"  The  Directors  are  prepared  to  receive  tenders  for  re- 
laying the  permanent  way,  and  altering  the  gauge  of  this 
line.  A  section  of  the  line,  and  a  specification  of  the  work 
required,  may  be  seen  at  the  office  of  the  Company's  en- 
gineer. No.  11,  Adam-street,  Adelphi.  Tenders  inclosed 
in  sealed  covers,  and  marked  *  Tenders  for  Permanent  Way,' 
are  to  be  delivered  at  the  offices  of  the  Company,  London 
Terminus,  Fenchurch-street,  before  12  o'clock  on  Monday, 
the  21st  instant  The  Directors  do  not  pledge  themselves 
to  accept  the  lowest  tender." 


1850. 

DiGGLE 

V. 

LOKDON  Ayi> 

Blackwall 

Railway  Co. 


As  much  of  the  specification  referred  to  as  is  material, 
was  as  follows: — ^'  The  contract  consists  in  taking  up  the 
old  sleepers,  rails,  chairs,  sheaves,  and  sheave-frames,  and 
removing  them  and  all  other  old  materials,  required  by  the 
Company's  engineer  to  be  so  removed,  to  one  of  the  termini 
to  be  hereafter  decided  on  by  the  engineer;  in  the  mainten- 
ance of  all  the  works  for  two  months  after  their  entire  com- 
pletion to  the  satisfaction  of  the  engineer;  in  loosening 
the  whole  of  the  ballast,  and  removing  those  portions  that 
may  be  considered  unfit  for  use,  and  providing  additional 
ballast  to  alter  the  gradients  to  the  level  shewn  on  the  sec- 
tion; in  relaying  the  entire  double  line  from  the  terminus 
at  Fenchurch-street  to  the  terminus  at  Blackwall,  and 
all  sidings  connected  therewith;  also  the  laying  fourteen 
switches  and  fourteen  single  crossings,  together  with  the 
rails,  chairs,  &c.,  to  form  through  connection;  providing  all 
tools  required  in  completing  the  work,  the  keys,  and  trenails, 
and  also  the  carriage  of  materials  to  whatever  point  they 
may  be  required.  The  Company  undertaking  to  provide  the 
rails,  chairs,  sleepers,  points,  and  crossings,  and  to  deliver 
them  to  the  Contractor  at  Blackwall,  &c." 

The  plaintiff,  by  letter  of  the  19th  of  August,  addressed 
to  the  Chairman  and  Directors  of  the  Company,  offered  to 
do  the  work,  acconling  to  the  specification,  for  1436/.  15«., 
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and,  on  the  3rd  of  October  following,  the  Company,  by  a 
letter  from  the  Secretary,  accepted  the  plaintiflTs  offer. 
The  plaintiff  commenced  the  work  in  October,  in  pursuance 
of  the  preceding  contract,  no  other  contract  having  been 
entered  into  between  the  plaintiff  and  the  Company;  but 
before  the  work  was  completed,  he  was  ordered  by  the 
Company  to  discontinue  it,  which  he  accordingly  did.  The 
present  action  was  brought  to  recover  the  sum  of  17782L  ISs, 
for  the  work  done,  and  for  materials  provided  for  it  The 
Attomey-General,  on  the  part  of  the  defendants,  upon  this 
state  of  circumstances,  objected  that  the  action  was  not 
maintainable,  on  the  ground  that  the  defendants,  being  a 
corporation,  could  not  be  bound  by  the  contract,  which  was 
not  under  their  seal.  A  verdict  was  entered  for  the  pliun- 
tiff  for  the  amount  claimed  in  the  action,  leave  being  reserv- 
ed to  the  defendants  to  move  to  set  that  verdict  aside,  and  to 
enter  a  nonsuit. 


The  AUomey*General  having  obtained  a  rule  nisi  accord- 
ingly— 

Sir  F.  Thesiger,  KnowleSi  and  Atherton  now  shewed  cause. 
— The  question  is,  whether  the  defendants  are  to  be  (reed 
from  all  liability  with  respect  to  a  contract,  the  benefit  of 
which  they  have  enjoyed,  upon  the  mere  pretext  that  the 
contract  was  not  subject  to  the  ceremony  of  being  under 
the  seal  of  the  Company.  In  former  times,  the  law  which 
required  the  common  seal  to  be  affixed  to  contracts  entered 
into  with  corporations,  was  extremely  strict,  and  very  few 
exceptions  were  admitted  to  the  general  rule;  but  in  more 
modem  times  such  exceptions  have  become  of  more  frequent 
occurrence,  and  the  strict  rule  has  been  relaxed  in  oider 
to  meet  the  exigencies  of  a  more  advanced  state  of  soci- 
ety and  of  an  increasing  commercial  intercourse.  In  Com. 
Dig.  tit  ^Francise,'  F.  13,  the  rule  is  thus  laid  down: — 
<<  So  a  corporaticm  aggregate  can  do  nothing  but  by  deed 
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under  the  oommon  eeaL"  But  several  exceptionB  follow : 
— "  But  a  corporation  which  has  a  head,  may  give  a  per- 
somd  command,  and  do  small  acts  without  deed;  as  it 
may  retain  a  servant,  a  cook,  butler,  &c'*  And  Rolfey  B., 
in  delivering  the  judgment  of  this  Court  in  Mayor  ofLuSr 
hw  V.  CharlUm  (a),  says,  <<  In  modem  times  a  new  class 
of  exceptions  has  arisen*  Corporations  have  of  late  been 
established,  sometimes  by  royal  charter,  more  firequentiy  by 
Act  of  Parliament,  for  the  purpose  of  carrying  on  trading 
speculations;  and  where  the  nature  of  tiieir  constitution 
has  been  such  as  to  render  the  drawing  of  bills,  or  the  con- 
stant making  of  any  particular  sort  of  contracts  necessary 
for  the  purposes  of  the  corporation,  there  the  Courts  have 
held,  that  they  would  imply  in  those  who  are,  according  to 
the  provisions  of  the  charter  or  Act  of  Parliament,  carrying 
on  the  corporation  concerns,  an  authority  to  do  those  acts, 
without  which  the  corporation  could  not  subsist.  This 
prindple  will  fully  warrant  the  recent  decision  of  the  Court 
of  Queen's  Bench  in  Beverley  v.  Lincoln  Gas  Light  and 
Coke  Company  (by^  The  present  case  fiedls  within  the  class 
of  cases  excepted  from  the  general  rule,  on  the  ground  tiiat 
the  contract  is  an  executed  contract;  and  also  because  the 
subject  matter  of  the  contract  is  witiiin  die  veiy  scope  and 
object  for  which  the  Company  was  formed,  namely,  the  mak- 
ing and  nuuntaining  of  their  line  of  railway.  Thus,  in  Dun- 
ston  V.  The  Imperial  Cros  Light  Company(c)y  Lord  Tenterden, 
C.  J.,  said, "  I  wish,  however,  to  be  understood  as  by  no  means 
deciding  the  question,  whether  third  persons  who  may  sell 
coal  or  other  materials  to  the  Company,  or  who  may  be  em- 
ployed by  them  as  servants  or  workmen,  may  or  may  not 
maintain  an  action  against  them  for  remuneration,  though  the 
contract  was  not  under  seal."  Taunton^  J.,  in  his  judgment, 
also  adverts  to  such  an  exception.     And  in  Gibson  v.  East 
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India  Company  {a\  TindaU  C.  J.^  in  delivering  the  judgment 
of  the  Court,  said,  ^^And  indeed  the  same  principle,  that  a 
corporation,  established  for  the  purpose  of  carrying  on  trade 
or  manufacture,  may  differ  &om  other  corporate  bodies  as 
to  the  power  of  contracting  in  matters  relating  to  the  pur- 
poses for  which  the  company  was  formed,  seems  also  to  have 
been  the  opinion  of  Lord  Tenterdeny  as  may  be  collected  from 
his  judgment  in  Dunstan  v.  The  Imperial  Gas  Idght  Company.^ 
Sanders  v.  St  Neofs  Union  (b)  is  a  strong  authority  in 
favour  of  the  position,  that  a  corporation  may  be  liable  upon 
an  executed  contract,  although  not  under  the  corporate  seal, 
where  the  work  is  for  purposes  connected  with  the  corpo- 
ration: Lord  Denman,  C.J.,  there  ssdd,  ^^  A  motion  in  this 
case  was  made  for  a  new  trial,  on  the  ground  that  no  con- 
tract under  seal  was  proved  against  the  defendants.  But 
we  think  that  they  could  not  be  permitted  to  take  the 
objection,  inasmuch  as  the  work  in  question,  after  it  was 
done  and  completed,  was  adopted  by  them  for  purposes 
connected  with  the  corporation."  In  2  Kent's  Com.  289, 
it  is  said,  ^^  At  last,  after  a  full  review  of  all  the  authorities, 
the  old  technical  rule  was  condemned  as  impolitic,  and 
essentially  discarded ;  for  it  was  decided  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  The  Bank  of 
Columbia  v.  Patterson  (c),  that  whenever  a  corporation 
aggr^ate  was  acting  within  the  range  of  the  legitimate 
purpose  of  its  institution,  all  parol  contracts  made  by  its 
authorised  agents  were  express  and  binding  promises  of  the 
corporation ;  and  all  duties  imposed  upon  them  by  law,  and 
all  benefits  conferred  at  their  request,  raised  implied  pro- 
mises, for  the  enforcement  of  which  an  action  lay."  Mayor 
of  Ludlow  V.  CharUoUy  which  may  be  relied  upon  by  the 
defendants,  is  distinguishable  from  the  present  case,  for  there 
the  work  done  was  not  connected  with  the  purposes  of  the 
corporation.      In    Lamprell  v.  The   Billericay    Union  {d\ 


(rt)  5  Bing.  N.  C.  562. 
{h)  8  Q.  B.  810. 


(c)  7  Cranch,  229. 
{d)  3  Exch.  283. 
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the  agreement  contamed  an  express  condition  that  the  work 
was  not  to  be  done  until  the  plaintiff  had  received  written 
instructions  from  an  architect,  and  the  work  was  not  con- 
nected with  the  purposes  of  the  corporation.  If  workmen 
are  employed  by  the  Company  for  the  purpose  of  main- 
taining the  line,  it  can  hardly  be  contended  that  the  Com- 
pany could  escape  from  their  liability  to  pay  their  wages 
on  the  ground  that  there  had  not  been  any  contract 
under  seal  between  the  workmen  and  the  Company.  K 
the  Company  are  liable  by  the  general  rules  of  law,  they  are 
not  relieved  from  such  liability  by  their  private  Act  of  Par- 
liament.— The  following  cases  were  referred  to  in  the  course 
of  the  argument:  De  Grave  y.  Mayor  8fc,  of  Monmouth  (a)^ 
Paine  v.  Strand  Union  (5),  Arnold  v.  Mayor  of  Poole  (c), 
Marshall  v.  Corporation  of  Queenborouyh  (d).  Smith  v.  Hull 
Glass  Company  (e),  Barber  Surgeons^  Company  v.  Pelson  (/), 
London  Gas  Light  Company  v.  NichoUs  (g)^  Mayor  Sfc.  of 
Stafford  v.  TiU{h)^  Fishmongers^  Company  v.  Robertson (i\ 
Dean,  8fc.  of  Rochester  v.  Pierce  (j). 


1850. 
DioaLB 

V. 

IjOKDOH  akd 

Blagkwall 
Railway  Co. 


Martin  and  Phipson,  in  support  of  the  rule. — If  any  ar- 
gument is  to  be  drawn  from  the  Company's  Act  of  Parlia- 
ment, it  is  in  their  favour;  for  by  the  105th  section  the 
directors  have  the  power  of  using  the  common  seal  of  the 
Company;  and  the  107th  section  requires  written  con- 
tracts to  be  signed  by  three  directors;  but  the  plaintiff  can- 
not rest  his  case  upon  that  section.  Upon  this  point  Cope 
V.  7%^  Thames  Haven  Dock  Company  (A)  is  in  the  defend- 
ants' favour.  The  true  principle  upon  which  tliis  case 
must  be  decided,  is  to  be  found  laid  down  in  the  cases  of 


(a)  4C.  &P.  111. 
(h)  8  Q.  B.  326. 
(c)  4  M.  k  Gr.  860. 
{d)  I  Siin.  k  S.  520. 
\e)  19  L.  J.,  C.  P.,  123. 
(/)  2  Lev.  252. 


(g')  2  C.  &  P.  365. 
(A)  4  Bing.  75. 
(t)  5  M.  k  Gr.  131. 
(J)  I  Camp.  466. 
(A)  3Exch.  841. 
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Mayor  of  Ludlow  v.  Charlton^  Arnold  v.  Mayor  of  Pook^ 
Church  V.  Imperial  Gas  Company y  and  Paine  y.  The  Strand 
Union;  and  that  principle  was  also  acted  upon  in  the  more 
recent  case  of  Lamprellv.  The  Billericay  Union*  That  prin- 
ciple is,  that  the  use  of  the  common  seal  may  be  dispensed 
with  where  the  matter  to  be  done  is  either  trifling  in  itself, 
or  of  firequent  occurrence^  or  such  a  matter  as  the  corpora- 
lion  b  appointed  to  do.  The  subject  matter  of  the  contract 
here  does  not  fall  within  the  principle  of  the  exception. 
The  alteration  of  the  line  of  road  from  one  system  to  another 
is  neither  a  trifling  matter^  nor  one  of  every  day's  occurrence, 
nor  can  it  be  said  to  be  essential  to  the  objects  of  the  Com- 
pany. It  might  equally  be  contended,  that  a  contract  not 
under  seal  with  the  Company,  to  lay  down  the  whole  extent 
of  their  line,  would  be  binding  upon  them.  In  such  a  case, 
the  fact  that  the  contract  was  executed,  and  not  executory, 
would  make  no  difference.  If  the  contract,  though  express, 
would  not  be  binding,  it  would  be  absurd  to  say  that  either 
of  the  parties  could  be  liable  upon  an  implied  contract : 
East  Water  Works  Company  v.  Bailey  {a)y  Marzetti  v.  W^- 
liams(b),  and  Pothier  on  Obligations^  by  Evans,  69. 


Pollock,  C.  B. — I  believe  we  are  all  of  opinion  that  the 
rule  ought  to  be  made  absolute  to  enter  a  nonsuit.  It  is 
some  satisfaction  to  think  that  our  decision  will  not  prevent 
the  plaintiff  from  going  to  another  Court,  and  recovering 
there,  if  he  really  has  a  good  right  of  action.  The  founda- 
tion of  the  plaintifl^s  case  is  simply,  that,  having  done  work 
fbr  the  defendants,  a  corporation,  the  contract,  therefore, 
not  being  executory,  but  executed,  and  the  work  being  some- 
thing requifflte  to  be  done  in  the  course  of  the  defendants' 
proceeding  as  a  Railway  Company,  he  is  entitled  to  recover 
for  what  he  has  done  under  that  contract  But  the  simple 
answer  is,  that,  in  general,  a  corporation  cannot  contract 


(a)  4  Bing.  283. 


(6)  1  B.  &  Ad.  415. 
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except  by  their  common  seal;  and  that,  though  there  are  ex- 
cepted cases,  this  is  not  one  of  them,  for  the  work  done  was 
neither  a  matter  of  necessity,  nor  of  that  sort  of  convenience 
which  requires  immediate  action.  Here  the  work  was  con- 
siderable, and  the  time  for  its  performance  was  also  considera- 
ble. The  evidence  shows  that  the  parties  never  intended  to 
deal  as  on  an  implied  contract,  such  as  a  corporation  may, 
under  certain  circumstances,  enter  into  without  their  seaL 
They  intended  to  contract  by  writing,  and  to  enter  into  a 
solemn  and  express  contract;  and  the  offer  of  the  plaintiff  to 
do  the  work  was  accepted  on  the  faith  that  there  would  be 
such  a  contract.  It  is  however  suggested,  that,  under  the 
Act  incorporating  this  Company,  the  defendants  were  com- 
petent to  contract  by  their  directors  without  writing,  merely 
by  a  resolution  communicated  to  the  plaintiff  authorising 
him  to  set  about  the  work;  and  I  am  not  quite  prepared  to 
say  that  might  not  be  the  case;  for  there  is  a  material  dis- 
tinction between  the  clauses  of  this  statute  and  those  in  Cope 
V.  The  Hiames  Haven  Dock  Cbm/Mzny,  cited  for  the  defendants; 
but  assuming  that  the  directors  here  could  so  contract  by  re- 
solution communicated  to  the  plaintiff  without  writing  (about 
which,  being  a  matter  of  some  doubt,  I  am  not  prepared  to 
give  an  opinion);  assuming  also,  as  to  which  there  can  be 
no  doubt,  that  they  could  contract  by  writing  under  the 
hands  of  three  of  them;  assuming  also  that  they  could  con- 
tract under  the  seal  of  the  Company,  the  foundation  of  my 
judgment  is,  that  there  is  no  contract  imder  seal,  none  rign- 
ed  by  three  directors,  and  none  entered  into  under  such  re- 
solution of  the  directors.  There  is  nothing  but  the  simple 
contract  arising  out  of  circumstances  as  they  are  supposed  to 
have  existed.  It  appears  to  me,  on  looking  at  all  the  cases 
that  not  any  one  of  them  would  justify  us  in  extending  the 
exceptions  to  this  particular  case.  No  doubt,  a  corporation 
is  not  bound  on  all  occasions  to  contract  by  seal,  for  pur- 
poses of  convenience,  amounting  to  necessity;  in  cases  where 
instant  assistance  is  required,  so  that  there  may  not  be  time  to 
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comply  with  the  form  of  putting  a  seal,  it  may  be  diapcotfed 
with.  But  it  is  impossible  not  to  see  that  the  present  is 
not  a  contract  which  necessity  or  immediate  convenience 
renders  indispensable;  it  does  not  fall  within  any  of  the  ex- 
ceptions pointed  out  in  the  several  cases;  and  consequently 
the  objection  taken  at  the  trial  must  prevail 


Aldebson,  B. — I  am  of  the  same  opinion.  The  ques- 
tion relates  to  the  liability  of  corporations  for  work  done 
for  them;  and  the  general  rule,  no  doubt,  is  that  they  must 
contract  under  their  corporate  seal,  that  being  the  only  way 
by  which  the  governing  body  of  a  corporation  can  properly 
express  the  mind  of  the  corporation.  To  this  general  rule 
there  are  no  doubt  exceptions,  all  of  which,  I  think,  may 
be  classed  under  one  of  two  heads: — First,  when  the  acts 
done  are  such  as  the  corporation,  by  its  very  constitution 
is  appointed  to  do,  as  in  the  case  of  trading  corporations, 
whose  duty,  by  their  very  appointment,  being  to  draw  bills 
of  exchange,  they  may  do  it  without  affixing  the  common 
8caL  Secondly,  when  the  acts  are  required  for  conve- 
nience, management,  and  comfort,  as  in  the  cases  which 
have  been  cited  from  ConL  Dig.  Franchise,  F.  13;  as  where 
either  the  acts  are  trivial  in  their  nature,  and  of  frequent 
occurrence,  so  that  the  doing  them  in  the  usual  way  would 
be  inconvenient  or  absurd;  or  such  that  an  overruling  ne* 
eessity  requires  them  to  be  done  at  once;  in  that  case,  also^ 
the  corporation  may  proceed  by  parol,  instead  of  aflixing 
the  seal  according  to  the  proper  and  regular  course.  All 
these,  however,  arc  cases  of  necessity,  and  are  exceptions  to 
the  general  rule.  But  tliis  is  not  one  of  those  cases;  what 
was  done  here  might  be  done  quite  as  well  by  calling  tlie 
corporation  together  and  by  affixing  the  corporate  seal;  but 
AS  tliat  was  not  done,  the  plaintiff  is  not  entitled  to  recover. 


RoLi  E,  B. — I  am  also  of  the  same  opinion.     The  plain- 
till  fc  couujjcI  stated  that  this  was  a  ciise  to  which  much  at- 
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tention  would  be  directed,  as  our  deciBion  would  govern         1850, 
many  more,  and  was  consequently  one  of  great  importance.        Digols 
I  agree  that  it  is  a  case  of  great  importance,  both  as  to  the    xx>2idon  ard 
amount  in  dispute  and  the  principle  which  it  involves.    We     Blackwall 
have  to  contrast  a  great  number  of  authorities,  both  ancient 
and  modem,  and  we  may  appear  to  be  acting  somewhat 
hastily  in  thus  giving  our  judgment  at  once  upon  the  ques- 
tion, without  taking  ftirther  time  for  consulting  and  deli- 
berating among  ourselves.    I  should  have  thought  so  if  this 
matter  had  not  been  very  recently  under  our  consideration; 
and  I  have  listened  in  vain  for  anything  to  distinguish  the 
present  case  from  those  in  which  the  Court  has  already  de- 
livered a  well-condidered  opinion.     It  is  unnecessary  to  dis- 
cuss the  cases  in  the  Queen's  Bench,  as  they  are  by  no 
means  at  variance  with  that  opinion.    Whether  in  all  these 
cases  I  should  have  come  to  the  same  conclusion — ^that  the 
acts  there  done  were  acts  of  necessity — it  is  immaterial  to  con- 
sider, as  in  all  of  them  the  Court  proceeded  on  the  ground 
already  stated,  and  adopted  the  general  rule,  that  those 
were  cases  of  urgent  necessity,  within  the  exception,  which 
is  a  rule  as  much  as  the  rule  itself,  and  has  been  established 
by  several  authorities,  namely,  that  corporations  cannot  be 
sued  on  simple  contract,  unless  the  act  be  one  of  necessity. 
I  say  necessity,  for  that  really  embraces  all  the  excepted 
cases; — that  is,  matters  too  trivial  or  of  too  frequent  occur- 
rence, as  in  the  case  of  trading  corporations  drawing  bills, 
without  which  they  could  not  carry  on  their  trade,  &c  With 
these  exceptions,  the  old  law  remains  as  it  did  in  the  time  of 
Henry  VIII,  and  the  earlier  times  before  it     The  work 
done  here  is  done  neither  on  a  great  necessity,  nor  is  it 
a  matter  of  frequent  occurrence,  nor  is  it  one  of  a  trivial 
nature.    It  is  one  solitary  act,  to  be  done  for  a  lai^e  sum  of 
money;  and  there  is  no  good  reason  why  the  corporation 
should  not  have  been  called  tc^ether  for  the  purpose  of  so- 
lenmly  confirming  the  contract  by  affixing  the  common  seal 
of  the  Company  to  it. 
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FhATT,  B.—  The  defendants  in  the  present  case  are,  by 
the  provisions  of  their  Act  of  Parliament,  constituted  a  cor- 
porate body,  established  for  a  particular  object.  As  a  cor- 
poration, they  are  subject  to  certain  capacities  and  inca- 
pacities—one of  such  incapacities  is,  that  they  are  unable  to 
contract  except  under  their  corporate  seal;  but,  by  the 
terms  of  their  Act,  they  are  empowered  to  enter  into  con- 
tracts properly  executed  by  a  certain  number  of  directors. 
This  is  the  only  power,  with  reference  to  the  present  matter, 
which  the  Act  of  Parliament  gives  them.  It  is,  however, 
contended  that  the  present  case  falls  within  the  exception 
to  the  general  rule,  upon  which  general  rule  the  rest  of 
the  Court  have  rested  their  judgments.  I  must  own  that 
for  some  time  I  was  struck  by  the  argument;  but  when 
it  comes  to  be  duly  conddered,  it  is  difficult  to  see  what 
limit  could  be  put  to  it:  the  ailment  being,  that  this 
Company  was  established  for  the  very  purpose  of  making 
and  maintaining  the  ndlway,  and  consequently,  as  the 
work  was  done  for  the  very  purpose  for  which  this  cor- 
poration was  created,  the  case  falls  within  one  of  the 
classes  of  exceptions  which  dispenses  with  the  necessity 
of  affixing  the  corporate  seal  to  the  contract  But  the  dis- 
pensing with  the  seal  was  not  necessary  to  the  contract, 
nor  would  the  ceremony  of  affixing  it  have  prevented  the 
work  from  being  done;  where  such  ceremony,  if  required, 
would  defeat  the  objects  of  the  corporation,  there,  by  im- 
plication, the  corporation  is  empowered  to  contract  by  parol. 
Such  was  the  case  in  Beverley  v.  Lincoln  Gas  lAght  and 
Coke  Company,  where  the  seal  of  the  Company,  if  required 
to  be  affixed  to  the  particular  contract  there  sued  upon, 
might  have  been  required  every  twenty-four  hours,  and  it 
might  be  impossible  to  obtain  a  meeting  of  the  directors  for 
that  purpose.  If  the  seal  had  been  required  there,  the 
very  objects  for  which  the  Company  was  established  might 
have  been  wholly  defeated.  But  the  plaintiff  has  failed  to 
bhew  that  this  case  falls  within  any  of  the  exceptions  to  the 
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general  rule,  that  a  corporate  body  cannot  contract  except         1850. 
under  the  corporate  seal  Diqqli 

Kule  abaolute-        ^o^  J;  ^^^ 

Blaokwall 
Railway  Co. 

Uernaman  and  Others,  Assignees  of  R.  Penwarden,  a      May  29. 

Bankrupt,  v.  Coryton. 

X  HIS  was  an  action  by  the  plaintiffs,  as  the  assignees  of  The 5 &6 Vict. 

c  122  8  4 

one  Penwarden,  a  bankrupt,  to  recover  from  the  defendant,  ciiacts,  that 
the  sheriff  of  Cornwall,  the  proceeds  of  a  sale  which  took  ^^^^  ^Sfbe 
place  under  two  writs  of^  fa.  directed  to  the  defendant.      isHued  and 

The  cause  came  on  for  trial  at  the  Cora  wall  Spring  Assizes  the  lx)rd  Chao- 
1849,  before  WiUiamSy  J.,  when  a  verdict  was  found  by  Sllr'^of  B^' 
consent  for  the  plaintiffs,  with  2000t  damages,  subject  to  a  ™P^ »» 8«ch 

,  a  ^  manner  as  the 

reference  to  an  arbitrator,  who  was  to  have  the  same  pow-  Lord  Chancel- 
ers  as  a  Judge  at  Nisi  Prius,  and  to  reserve  points  of  law  JJ^^r  dirict"^ 
for  the  consideration  of  this  Court.     The  facts  were  as  fol-  JJSf  ^i7^    , 

Chancellor,  by 

lows: — On  the  4th  of  August,  1847,  the  bankrupt  gave  a  an  order,  di- 

warrant  of  attorney  to  one  David  Deny,  to  secure  a  sum  ry  fiat  direct- 

of  money ;  and,  on  the  same  day,  he  gave  another  warrant  ^ct*(^iut^of 

of  attorney  to  one  Charles  Gurney,  to  secure  another  debt.  ^^J"?*^? 

•Judgments  were  signed  on  both  these  warrants  of  attorney,  with  be  sent 

The  act  of  bankruptcy  took  place  by  means  of  a  declaration  Q^end  Pmt 

of  insolvency,  signed  on  the  5th  of  June,  1848,  which  was  ?®^  ^  *¥ 

J^     a  ^        ^  '     ^  deputy  reg^a- 

received  in  London  on  the  following  day,  having  been  tnr  or  regie- 
sent  on  the  5th.     On  the  5th  of  June,  Deny  and  Gurney  District  Court 
each  issued  writs  of  ^  fa.  under  their  respective  judg-  ^ntcy^h^ 

ments,  directed  to  the  defendant,  the  sheriff;  and  under  ingbewi  sign- 
ed by  the  Lord 

those  writs  the  latter  seized  the  bankrupt's  goods.     On  the  Chancellor, 

7th  of  June,  the  sheriff  sold  under  both  the  writ«,  the  sale  the  office  of 

having  commenced  at  nine  o'clock  on  the  morning  of  that  *f ®i^!j[*^2 

day,  and  having  terminated  shortly  after  nine  o'clock  at  was  by  him 

night.     One  of  the  questions  (and  the  only  one  which  be-  the  post,  and 

arrived  at  the 
District  Court  on  the  following  day : — Held,  that  the  fiat  i^micd&i  the  moment  it  was  put  into 
the  post. 


V. 
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1850.  came  material  to  the  decision  of  the  Court,)  turned  upon 
lUiUfAM AN  ^^  ^^^^^  ^  ^^^  proceeds  of  the  sale  of  such  of  the  goods  as 
were  sold  after  four  o'clock  in  the  afternoon  of  that  day^ 
the  amount  of  which  portion  of  the  sale  was  55L  ISs.  4dl 
The  fiat  was  signed  by  the  Lord  Chancellor  on  the  7th  of 
June  at  ten  o'clock,  was  brought  to  the  office  of  the  Se« 
cretary  of  Bankrupts  on  the  same  day  at  five  minutes 
past  twelve,  and  at  four  o'clock  on  that  day  was  posted 
by  the  said  Secretary  in  a  letter  to  the  Registrar  of  the 
District  Court  of  Bankruptcy  at  Exeter,  by  whom  it  was 
received  on  the  following  day  at  ten  o'clock.  The  5  & 
6  Vict,  c  122,  s.  4,  enacts,  **that  every  fiat  in  bank- 
ruptcy, granted  after  the  commencement  of  this  Act,  shall, 
after  the  granting  of  such  fiat,  be  forthwith  issued  and 
transmitted  by  the  Lord  Chancellor's  Secretary  of  Bank- 
rupts, in  such  manner  and  at  such  cost  as  the  Lord  Chan- 
cellor, by  any  general  or  other  order,  shall  direct,  to  the 
Court  to  which  such  fiat  shall  be  directed,"  &a  An  order 
made  by  the  Lord  Chancellor,  dated  the  12th  of  Novem- 
ber, 1842,  directed,  "  that  every  such  fiat,  directed  to  any 
District  Court  of  Bankruptcy,  shall  forthwith  be  sent  (ex- 
cept where  the  Lord  Chancellor  shall  by  any  special  order 
hereafter  direct)  through  the  General  Post-office,  to  the 
Registrar  or  Deputy  Registrar  of  such  District  Court." 

The  arbitrator,  with  respect  to  the  several  points  of  law 
submitted  to  him,  stated  in  his  award,  amongst  other  points, 
the  following : — ^^  If  the  Court  shall  decide  that,  at  ten 
A.M.  on  the  7th  of  June,  the  date  and  issuing  of  the  fiat 
was  complete,  so  as  to  render  part  of  Derry's,  and  the 
whole  of  Gumey's  execution  invalid,  then  I  award  and  di- 
rect that  the  verdict  for  the  plaintifis  shall  stand,  and  that 
for  the  amount  of  296/.  13«.  5d.  damages." 

"  If  the  Court  shall  decide  that,  at  five  minutes  jjast 
twelve  on  the  same  day,  the  date  and  issuing  of  the  fiat 
was  finally  complete,  so  as  to  render  jmrt  of  Derry's  and 
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the  whole  of  Gurney's  execution  invalid,  then  I  award  and         1850. 
direct  that  the  verdict  for  the  plainti£&  shall  stand,  and  that     hbrkamak 
for  the  amout  of  246/L  3*.  Id.     If  the  Court  decide  that  at      c^^j^-joh 
four  o'clock,  P.M.,  or  five  minutes  past  four  o'clock,  on  the 
same  day,  the  date  and  issuing  of  the  fiat  was  finally  com- 
pleted, so  as  to  render  part  of  Gumey's  execution  invalid, 
then  I  award  and  direct  that  the  verdict  shall  stand  for  the 
sum  of  65L  18«.  4d.  damages." 

The  case  was  argued  in  Easter  Term  last  (April  24),  by 

Karslake  for  the  plaintiffs. — The  question  for  the  decision 
of  the  Court  is,  at  what  time  the  fiat  was  issued^  under  the  4th 
sect  of  the  5  &  6  Vict  c  122.  The  plaintiffs  contend,  that 
the  fiat  was  issued  at  four  o'clock  on  the  7  th  of  June,  being 
the  time  when  the  fiat  was  put  into  the  post.  In  Freeman 
V.  Whitaker  (a)  it  was  held,  that  the  delivery  of  tlie  fiat  by 
the  Lord  Chancellor  to  his  Secretary  did  not  constitute  the 
issuing  of  the  fiat;  but,  in  such  case  it  might  well  be  con- 
tended, that  the  Lord  Chancellor  had  not  parted  with  the 
dominion  of  the  fiat,  so  long  as  it  remained  in  his  Secretary's 
hands.  Many  cases  may  be  referred  to,  which,  although 
not  expressly  in  point,  have  a  bearing  upon  the  present 
question.  Thus,  in  Dunlop  v.  Higgins  (&),  it  was  held  that 
a  contract  is  accepted  by  the  posting  of  a  letter  declaring 
its  acceptance.  The  Lord  Chancellor  there  said,  *^  It  is  a 
very  frequent  occurrence,  that  a  party  having  a  bill  of  ex- 
change, which  he  tenders  for  payment  to  the  acceptor,  and 
payment  is  refused,  is  bound  to  give  the  earliest  notice  to 
the  drawer.  That  person  may  be  resident  many  miles  dis- 
tant from  him;  if  he  puts  a  letter  into  the  post  at  the  right 
time,  it  has  been  held  quite  sufiicient;  he  has  done  all  that 
he  is  expected  to  do,  as  far  as  he  is  concerned;  he  has  put 
the  letter  into  the  post,  and  whether  that  letter  be  delivered 

(a)  4  Exch.  834  (h)  1  H.  L.  Cas.  381. 


V. 
CoRTTOir. 
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1850.  or  not  is  immaterial;  because  for  accidents  happening  at 
llsRVAMAN  ^^^  post-office  he  is  not  responsible."  The  cases  of  Stocks 
V.  Collin  (a)  and  Adams  v.  Lindsell{b\  are  there  referred 
to.  In  the  latter  case,  an  offer  for  the  sale  of  some  goods 
was  made  by  letter.  The  letter  went,  by  the  error  of  the 
party  sending  it,  to  the  wrong  place,  but  the  party  receiving 
it  answered  it,  so  far  as  he  was  concerned,  in  proper  time, 
accepting  the  offer.  The  party,  however,  who  originally  sent 
the  offer,  not  receiving  the  answer  in  proper  time,  thought 
he  was  dischai^ed,  and  sold  the  goods  to  somebody  else. 
The  question  was,  whether  the  party  making  the  offer  had 
a  right  to  withdraw  after  notice  of  acceptance.  He  sold  the 
goods  after  the  party  had  written  the  letter  of  acceptance, 
but,  before  it  arrived,  he  said,  ^'I  withdraw  my  offer." 
Therefore,  he  said,  "  before  I  received  your  acceptance  of 
my  offer  I  had  withdrawn  it,"  and  that  raised  the  question 
when  the  acceptance  took  place,  and  what  constituted  the 
acceptance.  It  was  argued,  that  '^  till  the  plaintiff's  answer 
was  actually  received,  there  could  be  no  binding  contract 
between  the  parties;  and  that,  before  then,  the  defendants 
had  retracted  their  offer  by  selling  the  wool  to  other  per- 
sons." But  the  Court  said,  '<  If  that  was  so,  no  contract 
could  ever  be  completed  by  the  post,  for  if  the  defendimts 
were  not  bound  by  their  offer,  when  accepted  by  the  plain- 
tiffs, till  the  answer  was  received,  then  the  plaintiffs  ought 
not  to  be  bound  till  after  they  had  received  the  ratification 
that  the  defendants  had  received  their  answer,  and  assented 
to  it;  and  so  it  might  go  on  ad  infinitum.  The  defendants 
must  be  considered,  in  law,  as  making,  during  every  instant 
of  the  time  their  letter  was  travelling,  the  same  identical 
offer  to  the  plaintiflfe;  and  then  the  contract  is  completed  by 
the  acceptance  of  it  by  the  latter."  Rex  v.  Burdett(c) 
may  be  cited,  as  showing  that  a  party  has  parted  with  the 
dominion  over  the  property  when  the  letter  is  posted.     In 

(a)  7  M.  &  W.  515.         (b)  1  B.  &  Aid.  681.         (r)  3  B.  &  Aid.  717. 


V. 
COBTTOK. 
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Hall  V.  Story  {a)y  it  was  held  that  a  letter  posted  in  county         i850. 
A,  and  addressed  to  and  received  by  the  plaintiff  in  county     hbrkaman 
By  whereby  the  defendant  admits  a  part  of  the  debt  claimed 
in  the  action,  satisfies  the  plaintiff^s  undertaking  to  give 
material  evidence  in  county  A.     [He  also  cited  Ex  parte 
Bignold{by\ 

Crowdery  contri. — The  defendant  contends  that  the  issuing 
of  the  fiat  was  not  complete  until  it  had  arrived  at  its  des- 
tination in  the  country,  which  event  took  place  the  day 
after  the  sale  had  been  effected.  Freeman  v.  WIdtaher  is  a 
decision  that  the  fiat  is  not  issued  although  the  Lord  Chan- 
cellor has  delivered  it  to  his  Secretary.  That  case  seems  to 
have  proceeded  upon  tlie  ground  that  the  Lord  Chancellor 
had  not  parted  with  the  dominion  over  the  fiat  So  hei*e, 
the  Lord  Chancellor  might  counterorder  it  before  it  had 
arrived  at  its  destination.  A  cheque  is  not  issued  until  it 
comes  into  the  hands  of  the  party  who  is  entitled  to  it. 
The  cases  cited  have,  in  truth,  no  bearing  upon  this  ques- 
tion. If  the  posting  of  the  fiat  were  considered  to  be 
the  date  of  its  issuing,  it  would  follow  that  a  minute  of  so 
important  an  act  would  be  required  by  the  practice  of  the 
Bankruptcy  Court,  but  no  such  practice  exists.  The  post- 
ing of  the  fiat  may  be  one  of  the  steps  in  the  issuing,  but 
the  issuing  cannot  be  said  to  be  complete  and  perfect,  within 
the  meaning  of  this  Act  of  Parliament,  until  the  document 
has  reached  its  destination. 

Karslahe,  in  reply. — There  is  a  distinction  to  be  observed 
between  the  issuing  and  the  delivery  of  the  fiat.  It  seems 
that  the  issuing  has  precedence  in  point  of  time.  Under 
the  statute  2  &  3  Vict,  c  29,  s.  1,  the  date  and  issuing 
of  the  fiat  was  complete  by  the  delivery  of  it  out  of  the 
Bankruptcy  Office :  Pewtress  v.  Annan  (c).  On  the  ground 
of  convenience,  the  time  of  the  posting  of  the  fiat  is  much  the 
best  time  for  its  being  said  to  be  issued ;  for  when  it  has 

(a)  16  M.  &  W.  63.       (Jb)  2  M.  &  A.  633.      (c)  9  Dowl.  P.  C.  828. 
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1S.!>0.  once  been  posted  it  cannot  be  recalled,  which  is  not  the 
case  when  it  is  entrusted  to  the  care  of  a  private  messenger. 
If  it  were  otherwise,  in  the  ease  of  miscarriage  by  the  post 
much  injustice  might  arise ;  either  the  fiat  might  never  ar- 
rive, or  its  arrival  in  the  country  might  be  delayed  long 
beyond  the  time  when  it  was  propcriy  due. 

Cur.  adv.  vult 

Pollock,  C.  B.,  after  stating  the  fiicts  of  the  case, 
now  said — The  question  turns  upon  the  period  which  is  to 
l>e  fixed  upon  as  the  date  and  issuing  of  the  fiat  Now,  it 
appears  that  the  fiat  was  posted  in  London  at  four  o^clock 
on  the  7th  of  June,  pursuant  to  the  Lord  ChanccUor^s 
order,  made  under  the  5  &  6  Vict  c  122,  but  that  it 
did  not  arrive  in  the  country  till  the  next  day.  Now,  if 
the  issuing  of  the  fiat  was  complete  at  four  o^clock  on  the 
7th,  then  aU  that  was  sold  after  that  hour  would  belong 
to  the  assignees,  and  they  would  therefore  be  entitled  to  the 
proceeds;  while  all  that  was  sold  before  that  time  is  to  be 
considered  as  already  appropriated  to  the  payment  of  the 
execution  creditor.  We  are  of  opinion  that  the  putting  of 
the  fiat  into  the  post  is  the  issuing  of  the  fiat — ^that  it  is  the 
beginning  to  issue  it,  and  therefore  that  it  is  within  the 
words  of  the  Act  of  Parliament  We  are  therefore  of  opin- 
ion, tiiat,  according  to  the  alternative  put  to  us  by  the 
learned  arbitrator,  the  verdict  must  stand  for  the  sum  of 
55L  ISs.  4d!.,  the  issuing  of  the  fiat  being  clearly  tiie  putting 
it  into  the  post,  and  not  its  arrival  in  the  country. 

Judgment  for  the  plaintiff:^ 


TRINITY   TERM,    13  VICT.  459 

1850. 

The  AMBEBaATE,  Nottikoham,  and  Boston,  and  East-      Jwm  i. 
BRN  Junction  Railway  Company  v.  Coulthabd. 

i/EBT   for  calls. — ^The  declaration  (which  was  in  the  A  call  made 
form  authorised  by  the  Companies  Clauses  Consolidation  S^ienta, 
Act,  8  Vict  c.  16,  8.  26)  stated,  that  the  defendant  was  the  J^y^Jt^^^ie 
holder  of  twenty  shares  in  the  said  Company;  and  alleged  is  good;  but  an 
him  to  be  indebted  in  respect  of  four  different  calls,  the  will  not  lie  for 
last  of  them  being  a  call  of  U  15*.  per  share,  made  on  the  ^^^^^l 
11th  January,  1849.    The  defendant  pleaded,  first,  that  he  before  the  time 
was  not  the  holder  of  the  said  shares,  or  of  any  or  either  of  ment  of  all  the 
them,  modo  et  formft ;  and  secondly,  that  he  was  not  in-  ^i^  amred 
debted  modo  et  formft;  and  upon  these  travenses  issues 
were  joined. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  Middlesex  Sit- 
tings after  last  Hilary  Term,  it  appeared  that  the  action 
was  brought  to  recover  the  amount  of  four  calls  made  by 
the  Company.  To  the  first  three  calls  the  defendant  had 
no  defence.  The  fourth  call  of  121  15«.  per  share  was  made 
on  the  11th  of  January,  1849;  and  the  plaintiffs  sought 
to  recover,  in  this  action,  the  sum  of  l5iL,  being  an  instal- 
ment of  \&8.  per  share,  alleged  to  be  payable  on  the  28th 
February,  1849.  Upon  the  making  of  the  call,  the  defen- 
dant received  the  following  notice : — 

'*  Ambeigate,  Nottingham,  and  Boston,  and  Eastern  Junc- 
tion Railway. 
"  Fourth  CalL 
«  No.  253.  "  Nottingham,  11th  January. 

*<  To  Joseph  Coulthard,  E^q.,  &c. 

**  Sir — I  beg  to  inform  you  that  the  directors  of  the 
above-named  Company  have  this  day  made  a  call  of 
\L  \&$,  per  share,  payable  by  two  instalments,  that  is  to 

VOL.  V.  H  H  EXCH. 
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.  ^^^^'  _      say,  15*.  per  share  on  the  28th  of  February  next,  and  \L 
Ambkroati.    per  share  on  the  7th  of  May  next. 

AMD  BosTOK,'        "  You  are  therefore  requested  to  pay  the  amount  on 
jljHOTf^H  Ra^  ^^^  shares  held  by  you,  at  any  of  the  under-mentioned 
WAY  Co.       banks,  on  or  before  the  above-named  days,  at  the  same 
CouLTHARD.     time  producing  this  call-letter. 

**  Interest  at  5L  per  cent,  per  annum  will  be  charged  by 
the  bankers,  if  the  money  is  not  paid  when  due.  No  trans- 
fer of  shares  can  be  allowed  until  all  calls  made  thereon 
are  paid.  "  I  am.  Sir,  your  obedient  servant, 

"John  Gough,  Secretary. 
''  Call  on  20  shares  3521 

"  Note — ^The  banker,  upon  receiving  payment  of  the  first 
instalment  of  the  call,  b  to  cut  off  and  transmit  to  the 
Company's  oflSce  this  part  of  the  document." 

Then  followed  a  copy  of  the  preceding  notice.  The  no- 
tice had  the  following  indorsement : — 

**  Bankers: "  [here  followed  the  bankers*  names.'] 

^^  N.B. — ^Interest  after  the  rate  of  5iL  per  cent,  per  annum 
will  be  allowed  on  sums  paid  in  anticipation  of  this  and 
future  calls ;  and  proprietors  desirous  of  making  such  pay- 
ments are  requested  to  apply  to  the  secretary.  Extract 
firom  sect.  11  of  the  Act  for  making  the  above  railway: — 
*  Provided  always,  that  no  interest  shall  accrue  to  the  pro- 
prietor for  any  share  upon  which  any  call  shall  be  in  arrear, 
in  respect  of  such  share,  or  of  any  other  share  held  by  the 
same  proprietor,  while  such  call  shall  remain  unpaid."  ** 

This  action  was  commenced  on  the  28th  of  April,  1849. 
Upon  this  state  of  &cts  it  was  contended,  on  the  part  of 
the  defendant,  that  the  plaintiffs  were  not  entitled  to  re- 
cover the  amount  of  the  instalment  upon  the  foiuth  caD; 
first,  upon  the  ground  that  the  Company  were  not  enti- 
tled to  make  a  call  payable  by  instalments,  and  therefore 
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that  such  call  was  altogether  bad;  and  eecondly,  that,  at         1850. 
all  events,  an  action  of  debt  could  not  lie,  as  both  in-    ambkbaati, 
stalments  were  not  due  at  the  time  of  the  commencement    ^o™'^'^^*'' 

AHD  DOSTOVf 

of  the  action.     The  plaintiffs  had  a  verdict  for  the  whole  akd  Eabtiiui 
of  their  claim,  leave  being  reserved  to  the  defendant  to      watCo. 

move  to  reduce  the  verdict  by  the  sum  of  15/.  Coitlthabd. 
A  rule  nisi  having  been  obtained  for  that  purpose, 

WhUehurst  and  Mcucaulay  shewed  cause. — ^The  plaintifis 
have  to  contend  that  the  fourth  call  was  properly  made, 
and  that  an  action  of  debt  will  lie  for  the  amount  of  that 
portion  of  the  call  which  was  due  at  the  time  when  the 
action  was  commenced.  It  is,  in  truth,  a  call  for  1/.  155., 
payable  at  two  diflferent  times.  The  directors  of  the 
Company  were  duly  empowered  to  make  a  call  so  payable. 
The  question  turns  upon  the  true  construction  of  the 
21st  and  several  succeeding  sections  of  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16(a),  which 
is  embodied  in  the  special  Act  of  the  Company.     There 


(a)  The  following  Boctions  of  the 
8  &  9  Yict.  c.  16,  were  referred  to 
in  the  course  of  the  argument:  — 

Sect.  21  enacts,  that  '*  The  se- 
Teral  persons  who  have  subscribed 
any  money  towards  the  undertak- 
ing, or  their  l^al  representatiyes, 
respectiTdy  shall  pay  the  sums  re- 
spectiTely  so  subscribed,  or  such 
portions  thereof  as  shall  from 
time  to  time  be  called  for  by  the 
Company,  at  such  times  and 
places  as  shall  be  i^pointed  by 
the  Company;  and  with  respect 
to  the  proyisions  herein  or  in  the 
special  Act  contained  for  enforc- 
ing the  payment  of  calls,  the  word 
^  shareholder  *  shall  extend  to  and 
include  the  legal  personal  repre- 
sentatives of  such  shareholder." 


Sect.  22  enacts,  that  '« It  shall 
be  lawful  for  the  Company,  from 
time  to  time,  to  make  such  calls 
of  money  upon  the  respective 
shareholders,  in  respect  of  the 
amount  of  capital  respectiyely 
subscribed  or  owing  by  them,  as 
they  shall  think  fit,  provided,  that 
twenty-one  days*  notice,  at  the 
least,  be  given  of  each  call,  and 
that  no  call  exceed  the  prescribed 
amount,  if  any,  and  that  successive 
calls  bo  not  made  at  less  than  the 
prescribed  interval,  if  any,  and 
that  the  aggregate  amount  of  calls 
made  in  any  one  year  do  not  ex- 
ceed the  prescribed  amount,  if 
any ;  and  every  shareholder  shall 
be  liable  to  pay  the  amount  of  the 
calls  so  made  in  respect  of  the 
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is  no  provision  in  the  general  Act,  by  which  the  direc- 
tors are  required  to  fix  a  particular  place  or  one  time 


shares  so  held  bj  him,  to  the  per- 
sons and  at  the  timeb  and  places 
from  time  to  time  appointed  by 
the  Company." 

Sect.  23  enacts,  that  ''  If,  be- 
fore or  on  the  day  appointed  for 
payment,  any  shareholder  do  not 
pay  the  amount  of  any  call  to 
which  he  is  liable,  then  such 
shareholder  shall  be  liable  to  pay 
interest  for  the  same  at  the  rat« 
allowed  by  law  from  the  day  ap- 
pointed for  payment  thereof  to 
the  time  of  the  actual  payment.** 
Sect.  25  enacts,  that  "« If,  at 
the  time  appointed  by  the  Com- 
pany for  the  payment  of  any  call, 
any  shareholder  fail  to  pay  the 
funount  of  such  call,  it  shall  be 
lawful  for  the  Company  to  sue 
such  shareholder  for  the  amount 
thereof,  in  any  Court  of  law  or 
equity  having  competent  jurisdic- 
tion, and  to  recoTer  the  same, 
with  lawful  interest,  from  the 
day  on  which  such  call  was  pay- 
able.** 

Sect.  26  enacts,  that,  **  Li  any 
action  or  suit  to  be  brought  by 
the  Company  against  any  share- 
holder to  recover  any  money  due 
for  any  call,  it  shall  not  be  neces- 
sary to  set  forth  the  special  mat- 
ter, but  it  shall  be  sufficient  for 
the  Company  to  declare  that  the 
defendant  is  the  holder  of  one 
share  or  more  in  the  Company, 
(stating  the  number  of  shares), 
and  is  indebted  to  the  Company 
in   the  sum  of  money  to  which 
die  calls  in  arrear  shall  amount, 
in  respect  of  one  call  or  more 


upon  one  share  or  more  (stating 
the  number  and  amount  of  each 
of  such  calls),  whereby  an  action 
hath  accrued  to  the  Company  by 
virtue  of  this  and  the  special 
Act.** 

Sect.  27  enacts,  that  ''  On  the 
trial  or  hearing  of  such  action  or 
suit,  it  shall  be  sufficient  to  prove 
that  the  defendant,  at  the  time  of 
making  such  call,  was  the  holder 
of  one  share  or  more  in  the  un- 
dertaking, and  that  such  call  was 
in  fact  made,  and  such  notice 
thereof  given,  as  is  directed  by 
this  or  the  special  Act;  and  it 
shall  not  be  necessary  to  prove 
the  ^poiutment  of  the  directors 
who  made  such    call,  nor  any 
other  matter  whatsoever;    and, 
thereupon,  the  Company  shall  be 
entitled  to  recover  what  shall  be 
due  upon  such  call,  with  interest 
thereon,  unless  it  shall  appear, 
either  that  any  such  call  exceeds 
the  prescribed  amount,  or  that 
due  notice  of  such  call  was  not 
given,  or  that  the  prescribed  in- 
terval   between    two  successive 
calls  had  not  elapsed,  or  that  calls 
amounting  to  more  than  the  sum 
prescribed  for  the  total  amount 
of  calls  in  one  year  had  been  made 
within  that  period.** 

Sect.  29  enacts,  that  '*  If  any 
shareholder  fail  to  pay  any  call 
payable  by  him,  together  with 
the  interest,  if  any,  that  shall 
have  accrued  thereon,  the  diiec- 
tors,  at  any  time  afler  the  expira- 
tion of  two  months  from  the  day 
appointed  for  payment  of  such 
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for  the  payment  of  the  calls.     If  the   call  be  properly         1850. 
made  in  the  first  instance,  that  is  to  say,  if  there  be  an    axbergatb 
interval  of  three  months  between  each  calL  and  a  notice    NoTrnroHAM, 

'  AKD  BOSTOV, 

of  twenty-one  days  be  given,  the  statute  does  not  preclude  afd  Eastbrh 
the  directors  from  prescribing  the  time  of  the  payment  of  the  way  Ca 
call  at  their  discretion.  It  is  settled,  that  the  resolution  of  ^  toard 
the  directors,  that  a  call  shall  be  made,  is  itself  the  making 
of  the  call  under  the  provisions  of  this  statute  :  Ex  parte 
Toche{a)j  in  which  case  Pattesany  J.,  said,  in  a  considered 
judgment  of  the  Court,  ^^On  considering  the  statute  and  the 
cases  bearing  on  the  subject,  it  appears,  that  a  call  may 
mean  either  the  resolution  formally  come  to  by  those  who 
have  the  power  to  determine  that  those  who  are  bound  to 
contribute,  i.  e.  the  shareholders,  shall  pay  a  certain  instal- 
ment; or  it  may  be,  that  resolution  together  with  notice  to 
the  persons  called  on  of  such  resolution  having  been  come 
to;  or  the  combination  of  facts  making  the  parties  called  on 
liable  to  an  action  for  non-payment  of  the  money  called  for. 
The  last  meaning  not  being  applicable,  the  question  lies 
between  the  other  constructions;  and  we  have  come  to  the 
conclusion  that  the  first  is  correct,  and  that  a  call  is  made 
within  the  meaning  of  this  section  when  the  resolution 
above  described  has  been  come  to."  So  in  the  case  of  77ie 
Great  North  of  England  Railway  Company  v.  Biddulph  (ft), 
this  Court  held,  that,  according  to  the  true  construction  of 
the  121st  section  of  the  6  &  7  Will.  4,  c.  cv,  the  mak- 
ing of  the  call  was  the  resolution  of  the  directors.  The 
words  of  that  Act  are  very  similar  to  those  of  the  present; 
and  that  decision  may,  therefore,  be  considered  as  an  ex- 
call,  may  declare  the  share,  in  re-  shareholder  shall  be  entitled  to 
spect  of  which  such  call  was  pay-  vote  at  any  meeting,  unless  he 
able,  forfeited,  and  that  whether  shall  have  paid  aU  the  calls,  when 
the  Company  have  sued  for  the  due,  upon  the  shares  held  by 
amount  of  such  call  or  not.**  him.** 

Sect.  75,  after  certtun  provi-         (a)  18  L.  J.,  Q.  B.,  343. 
sions  with  respect  to  the  votes  of         (ft)  7  M.  &  W.  243. 
shareholders,  provides,  that  "  no 
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1850.        press  authority  upon  this  point.  The  same  question  inciden- 
AMBBESAra,    tally  arose  in  the  following  cases:    Shaw  y,  Bawlei/(a); 
^^^B^^'    ^^ffi^^  AskUmrunder-Lyney  and  Manchester  Railway  Cam- 
AND  Eastkkh  pany  v.   fVoodcock(b);    Birmingham  and  AyUsbury  RaSr 
WAY  Co.       way    Company    v.    Thomp8on{c)\    Newry  and  EnnishiUen 
CouLTixAW).     Roilway  Company  v.  Edmunds  (d).   Inasmuch,  therefore,  as 
the  resolution  of  the  directors,  and  the  notice  that  the  call 
is  to  be  paid,  are  distinct  matters,  the  inference  is,  that  the 
making  of  the  call  precedes  the  giving  of  the  notice;  and 
when  the  call  is  once  made,  the  directors  may  vary  the  time 
of  payment  or  the  place  where  the  call  is  to  be  paid.    Sup- 
pose a  bank,  into  which  the  calls  had  been  ordered  to  be 
paid  by  the  notice  of  the  directors,  were  to  stop  before  the 
day  for  payment  of  the  call  had  arrived,  it  could  not  be 
contended  that  the  directors  would  not  have  the  power  to 
order  the  call  to  be  paid  into  another  bank.    Upon  the  same 
ground  there  is  no  sound  reason,  if  the  Company  be  not  in 
need  of  the  whole  of  the  call,  why  the  directors  should  not 
be  entitled  to  say  that  payment  of  the  whole  of  the  call 
will  not  be  required  at  the  same  time.   [Pdllockj  C.  B. — ^As- 
suming that  to  be  so,  the  Company  are  not  entitled  to  bring 
their  action  for  a  portion  of  a  call.]     That  is  an  objection  to 
the  maintenance  of  the  action,  and  not  to  the  validity  of  the 
call.     The  postponement  of  the  day  of  payment  is  clearly 
a  benefit  to  the  debtor,  and  he  cannot  be  prejudiced  in  any 
way  by  it.    By  the  146th  section  of  the  Brighton  Railway 
Act,  7  WilL  4  &  1  Vict.  c.  cxix,  the  directors  of  the  Com- 
pany are  empowered  from  time  to  time  to  make  calls,  ^^  so 
that  the  aggregate  amount  of  calls  made  or  principal  mo- 
ney paid  for  or  in  respect  of  any  shares  shall  not  amount 
to  more  than  50L  on  any  share  of  that  amount,  and  so 
that  no  call  shall  exceed  10/.  upon  each  share,  and  that 
the  total  amount  of  such  calls  in  any  one  year  shall  not 
exceed   20/.  upon  each  share,  and  so  that  an  inter\'al  of 

(a)  16  M.  &  W,  810.  (r)  10  L.  J.,  Q.  B.,  124. 

{b)   7M.  &W.  574,  (d)    2Exth.  118. 


\ 

\ 
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verdict  for  the  defendant  on  the  issue  raised        1850. 
'  non  assumpsit^  and  for  the  plaintiff  on  the       Mxtkiut 


for  a  rule  nisi  for  a  new  trial^  on  the 
\  ^  viclence  had  been  improperly  received. 

.  «\  a£3  not  pleaded,  and  therefore  this  evidence  was 
aiuissible.  The  plaintiff  is  not  bound  by  the  statements 
of  the  arbitrator,  for  an  arbitrator  to  whom  matters  are  re- 
ferred by  the  parties  is  not  thereby  constituted  an  agent 
for  the  purpose  of  making  admissions  against  them.  An 
award  is  not  evidence  of  an  account  stated:  Bates  y.  Toton' 
ley  (a).  [Parhy  B. — It  is  a  mistake  to  contend  that  this 
evidence  was  received  as  an  admission  by  the  plaintiff  of  a 
statement  made  by  the  arbitrator.  Had  the  award  itself 
been  produced,  it  would  have  been  admissible  against  the 
plaintiff  on  the  same  ground  as  a  judgment  establishing 
that  the  plaintiff  had  no  cause  of  action  in  regard  to  the 
subject-matter  of  the  suit.  Here  the  award  was  not  in 
evidence;  but  the  case  of  Slaiterie  v.  Pooky  (b)  shews,  that 
the  statements  made  by  the  phdntiff  were  evidence  against 
him  of  his  having  submitted  the  matter  to  arbitration, 
and  of  there  having  been  an  award  against  him.  The 
inference  is,  that  in  respect  of  this  matter  he  never  had 
any  cause  of  action.  What  the  evidence  was  worth  was 
another  matter;  for  it  was  uncertain  whether  the  award 
was  decided  against  the  plaintiff  on  the  groimd  of  there 
having  been  no  debt  due  to  him  originally,  or  of  its  having 
been  paid,  or  settled  by  means  of  a  set-off.] 

Per  CIJRIA3I  (c). — There  will  be  no  rule. 

Rule  refused. 

(a)  2  Exch.  152.  (b)  6  M.  &  W.  664. 

(r)  PoUock,  C.  B.,  Parke,  B.,  Bolfe,  B. 


V, 

Qbbgoby. 
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1850.  arrived.  The  defendant's  objection  to  the  maintenance  of 
AxKnoATs,  ^^®  action  is  founded  upon  the  case  of  Rudder  v.  Price  (a). 
amTb^^'  That  is  an  authority  to  the  effect,  that,  where  there  is  a 
ASD  Eaotuh  contract  for  the  payment  of  a  certain  sum  by  instalments, 
WAT  Co.  ^®  P^^7  ^^o  seeks  to  recover  the  amount  of  one  instal* 
C6vi.nAJti>  ^^^^  cannot  'sue  in  debt  until  aQ  the  instahnents  are  due. 
It  is  difficult  to  discover  any  reasonable  or  intelligible  ground 
for  that  decision,  and,  indeed,  the  Court  said  they  were 
bound  by  the  precedents.  But  here  the  plaintiffs  sue  by 
virtue  of  certain  powers  ^ven  to  them  by  statute.  Neither 
the  25th  nor  the  following  section,  in  speaking  of  the  means 
to  be  adopted  by  the  Company  in  recovering  the  amount 
of  calls  due  to  them  by  the  shareholders,  contains  any  pro- 
visions as  to  the  form  of  action.  The  statute  does  not  say 
that  the  action  shall  absolutely  be  an  action  of  debt 
[Botfe^  R — The  26th  section  does  not  speak  of  one  call 
or  less  than  a  caU,  but  **  of  one  call  or  more.*^  The  ob- 
servation may  not  be  entitled  to  much  weight,  but  it  would 
seem  to  lead  to  the  inference,  that  the  Company  are  not 
entitled  to  split  a  call  into  many  parts,  and  to  bring  a  sepa- 
rate action  against  the  shareholder,  under  the  statute,  for  the 
recovery  of  each  part]  The  postponement  of  the  payment 
would  be  to  the  benefit  of  the  shareholder.  [Rolfej  B. — 
But  it  would  give  the  Company  the  power  of  bringing  se- 
veral actions  for  the  recovery  of  the  calL  PoUochj  C.  K^ 
The  powers  given  by  this  statute  are  new,  and  altogether 
different  frona  those  which  are  to  be  exercised  at  common 
law.  The  party  availing  himself  of  such  powers  must  bring 
himself  clearly  within  the  provisions  of  its  enactments. 
Now,  the  language  of  the  25th  section  is,  that  '^  if  at  the 
time  appointed  by  the  Company  for  the  payment  of  any 
call,  any  shareholder  fiuil  to  pay  the  amount  of  such  call, 
it  shall  be  lawfiil  for  the  Company  to  sue  such  share- 
holder for  the  amoimt  thereo£''  The  words  are  not  **  the 
call  or  any  portion  of  it."     It  may  be  that  the  Company 

(a)  1  H.  Blac.  547. 
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may  make  the  call  payable  by  mBtalments:  that  may  or        18^0. 
may  not  be,  according  to  the  circmnstances  of  the  cafie,     Axbirqats, 
in  ease  of  the  shareholder,  but  the  Company  surely  cannot    ^^"^^J^' 
sue  for  a  portion  of  the  call.]     The  right  to  make  the  call    avd  Eastbbn 
payable  by  instalments  would  be  rendered  altogether  nuga-       ^at  Co. 
tory,  if  the  power  to  recover  the  instalments  by  action  were     coulthakd. 
taken  away.     Suppose  part  of  the  call  were  paid,  an  action 
would  lie  for  the  residue.     [Pollock^  C.  B. — ^There  would 
be  no  difficulty  in  the  case  suggested,  for  the  action  might 
be  brought  in  the  usual  form,  credit  being  given  for  the 
amount  so  paid.]     The  declaration  might  state  that  a  cer- 
tain sum,  naming  it,  is  due  **  in  respect  of  one  call,"  and 
it  is  submitted  that  such  an  allegation  would  be  unobjec- 
tionable. 

VdaUy  in  support  of  the  rule.— Either  the  call  in  question 
is  bad,  and  cannot  be  recovered  at  all,  or  the  present  action 
of  debt  will  not  lie,  having  been  brought  before  all  the  in- 
stalments become  due  and  payable.  It  was  clearly  intend- 
ed by  the  legislature  that  these  Companies  should  not  have 
the  power  of  bringing  more  than  four  actions  per  annum  in 
respect  of  calls  made  by  them.  J£  the  plaintiffs*  argument 
is  to  prevail,  they  might  harass  the  shareholders  by  a  mul- 
tiplicity of  actions.  The  statute  restricts  the  Company  to 
the  number  of  foiu*  calls  in  the  year.  They  seek  to  evade 
that  provision  by  calling  the  payment  an  instalment.  By 
the  23rd  section,  interest  becomes  payable  from  the  day  ap- 
pointed for  the  payment  of  the  call.  By  the  29th  section, 
in  case  of  non-payment  of  a  call  with  interest  at  the  expira^ 
tion  of  two  months  from  the  day  appointed  for  payment  of 
such  call,  the  share  becomes  liable  to  be  forfeited.  The 
question  then  arises,  at  what  time  does  the  forfeiture  take 
place?  It  is  difficult  to  say  whether  it  is  to  date  from 
the  period  of  the  first  or  second  instalment  becoming  due. 
By  the  75th  section,  a  shareholder  cannot  vote  until  he 
shall  have  paid  all  the  calls  upon  his  shares.     [Pollock ^  C.B. 
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1850.  — ^The  Company  could  not  demand  the  whole  of  the  sum 

Amberoatb,  of  li  155.;  and  it  is  difficult  to  see  how  they  could  declare 

^k7b^^'  *^®  ®^®  *^  ^  forfeited  for  non-payment  of  the  amount. 

AND  Eastbbh  Jtolfey  B. — ^Thia  is  making  two  calls  by  means  of  one  reso- 

WAT  Co.  lution.J     A  shareholder  would  be  unable  to  sell  his  share, 

CocLTHARD.  *lthough  hc  might  have  paid  the  greater  part  of  the  calL 

Pollock,  C.  B. — I  think  that,  in  substance,  it  is  making 
two  calls  by  means  of  one  resolution.  The  rule,  therefore, 
must  be  made  absolute  to  reduce  the  verdict  by  the  simi  of  5L 


(a)  It  has  since  been  held,  in 
the  following  cases,  that  a  call 
may  be  made  payable  by  instal- 
ments :  Architects^  Civil  JSngi' 
tteersy  ^c,  Insurance  Co,  y.  Wilson^ 
Q.  B.,  Mich.  Term,  1850;  North 


Rule  absolute  (a). 

Western  Bailway  Co,  v.  M^Mi- 
chael,  Exch.  HiL  Vac.  1851;  and 
Ambergate,  Sfc,  Railway  Co,  v. 
Norcliffe,  Exch.  Ch.,  Easter  Vac 
1851. 


June  1. 

In  an  action 
for  work  and 
labour,  to 
which  the  de- 
fendant pleads 
the  general 
issue,  a  state- 
ment made  by 
the  plaintiff 
that  the  claim 
which  forms 
the  subject  of 
the  action  was 
referred  to  an 
arbitrator, 
who  found  by 
his  award  that 
nothing  was 
due  to  the 
]>laintiff,  is  evi- 
dence against 
tlic  plaintiff 
under  the  issue 
raiticd  by  that 
pica. 


Murray  v.  Gregory^  Administratrix.,  &c 

J3.SSUMPSIT  against  the  defendant  as  administratrix, 
for  wages  due  by  the  defendant's  intestate  to  the  plaintiff. 
Plea  (inter  alia),  non  assumpsit;  upon  which  issue  was  joined. 
At  the  trial,  before  Farke,  B.,  at  the  Middlesex  Sittings 
in  the  present  Term,  one  of  the  witnesses  stated  on  cross- 
examination,  that  he  had  heard  the  plaintiff  say,  that  the 
claim  which  formed  the  subject  of  the  present  action  had 
been  referred  to  an  arbitrator,  and  that  the  arbitrator  had 
made  an  award  against  the  plaintiff.  This  evidence  was 
objected  to  on  the  part  of  the  plaintiff,  but  was  received 
by  the  learned  Judge,  who  directed  the  jury  that,  unless 
the  award  proceeded  on  the  ground  tliat  the  plaintiff  never 
had  any  claim  against  the  defendant  in  respect  of  the  de- 
mand in  this  action,  their  verdict  on  the  issue  of  non  as- 
sumpsit ought  not  to  be  influenced  by  this  evidence.    The 
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jury  found  a  verdict  for  the  defendant  on  the  issue  rabed        1850. 
by  the  plea  of  non  assumpsit,  and  for  the  plaintiff  on  the       Murray 
other  issues.  ^^^^ 

7!  Janes  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  this  evidence  had  been  improperly  received 
The  award  was  not  pleaded,  and  therefore  this  evidence  was 
not  admissible.  The  plaintiff  is  not  bound  by  the  statements 
of  the  arbitrator,  for  an  arbitrator  to  whom  matters  are  re- 
ferred by  the  parties  is  not  thereby  constituted  an  agent 
for  the  purpose  of  making  admissions  against  them.  An 
award  is  not  evidence  of  an  account  stated:  Bates  v.  Taton* 
ley  (a).  [ParAe,  B. — It  is  a  mistake  to  contend  that  this 
evidence  was  received  as  an  admission  by  the  plaintiff  of  a 
statement  made  by  the  arbitrator.  Had  the  award  itself 
been  produced,  it  would  have  been  admissible  against  the 
plaintiff  on  the  same  ground  as  a  judgment  establishing 
that  the  plaintiff  had  no  cause  of  action  in  regard  to  the 
subject-matter  of  the  suit.  Here  the  award  was  not  in 
evidence;  but  the  case  of  Slatterie  v.  Pooky  (b)  shews,  that 
the  statements  made  by  the  plaintiff  were  evidence  against 
him  of  his  having  submitted  the  matter  to  arbitration, 
and  of  there  having  been  an  award  against  him.  The 
inference  is,  that  in  respect  of  this  matter  he  never  had 
any  cause  of  action.  What  the  evidence  was  worth  was 
another  matter;  for  it  was  uncertain  whether  the  award 
was  decided  against  the  plaintiff  on  the  ground  of  there 
having  been  no  debt  due  to  him  originally,  or  of  its  having 
been  paid^  or  settled  by  means  of  a  set-off.] 

Per  CURIA3I  (c). — There  will  be  no  rule. 

Ride  refused. 

(a)  2  Exch.  152.  {h)  6  M.  &  W.  664. 

(r)  PoUock,  C.  B.,  Parkey  B.,  Bolfe,  B. 


^'' 
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1850.        — ^The  Company  coulci'^  ^'""^ 

Ambkroatb,    of  1/.  15a;  and  it  ' 

Nottingham,    ^     g^^^  ^  y  JlETCUEB. 

AND  Boston,  d*m»*c   w  »  ^^ 

AND  Eastbbh    Rolfe,  B.— "^  ^  r-  .  ^^  Aad  obtained  a  judge's  order 

Junction  Rail-  ,     .       _  ^  -  ;s^^  "^   ^ 

WAY  Co.       lution.]        ^>       ,^^"^.^^11  is  ordered,  that  the  plaintiff 

Coultharih    *lttor       *^    /^^>*^^^uAy  fi>r  costs,  to  the  satisfaction  of 

'"^"lir  ^^^^'^^igfofpTi^ocQGdmgs  in  the  mean  time,  the 

V'^'^j!<^/^^/?&intiff  hereby  undertaking  to  find  such 

■?^''^,fu^\  iiO  ^irther  steps  were  taken,  and  no  security 

^''^      ^^^y^j^liad  obtained  a  rule,  calling  upon  the  plaintiff's 
^^^     roey  to  shew  cause  why  an  attachment  should  not  issue 
i^^     ^yf^jjst  him  for  not  having  given  such  security. 

^•^^ifxcr"     Lush  now  shewed  cause. — ^The  attorney  has  not  been 

-^^'^t?r      g(^^7  ^^  ^^y  contempt  of  Court     The  order  specifies  no 

<5<«^^^  time,  and  the  Court  will  not  take  upon  itself  to  fix  any  time 

it^^tT^  for  the  giving  of  the  security.     The  meaning  of  the  order 

l^te  the  Been-    jg^  ^hat,  should  fiirther  proceedings  be  taken,  the  attorney 

'•      ifi  cMB6 

fySherpro-      is  then  to  find  security  for  costs.     In  Kelly  v.  Brawn  (a), 

^jfJT^iJ,       the  Court  refiised  to  superadd  to  a  rule  for  security  for  costs, 

iberafor^^         the  term,  that  the  plaintiff  should  be  at  liberty  to  sign  judg- 

ii»ble  to^  at-  u^gnt  as  in  case  of  a  nonsuit,  if  the  security  should  not  be 

not  giving  the  given  within  fourteen  days. 

security,  no 
further  pro- 

^b^  ^^         iW«yn«r</,  in  support  of  the  rule. — ^The  alternative  is  ex- 
taEen.  pressly  excluded  by  the  form  of  the  rule.     The  order  ex- 

pressly states,  that  the  plaintiff  do  ybrtAunlifA  give  security. 
No  effect  whatever  is  given  to  that  term,  by  the  strained 
interpretation  sought  to  be  fiixed  upon  the  language  of  the 
order.  The  plaintiff's  attorney  was  to  give  the  security, 
whether  further  proceedings  were  taken  or  not.  The  order 
was  obtained  in  the  present  form,  for  the  purpose  of  avoid- 


(a)  5  Dowl.  264. 


\ 
\ 


V 
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u  inconvenience  which  arose  in  the  case  of  Kelly  v.         1850. 
xfroicn.    There  is  to  be  "  no  stay  of  proceedings  in  the 
meantime." 

Pollock,  C.  B. — ^I  think  this  rule  ought  to  be  discharged- 
Although  I  am  willing  to  pay  the  utmost  deference  to  what 
Mr.  Maynard  has  urged  upon  this  matter,  yet  I  still  think 
that  the  reasonable  construction  of  this  order  is,  that  where  • 
as  the  proceedings  might  have  been  stayed  in  the  ordinary 
way,  the  defendant  is  not  to  be  put  to  the  trouble  of  setting 
them  aside;  and,  therefore,  the  attorney  agrees  to  make 
himself  liable  for  any  costs  incurred  in  case  any  fiirther  steps 
are  taken.  In  other  words,  he  says,  "  If  I  go  on,  I  under- 
take to  give  security."  It  might  have  been  more  clearly 
expressed,  but  I  think  that  such  is  the  proper  construction 
of  it. 

Aldehson,  B. — ^The  whole  difficulty  in  putting  a  mean- 
ing upon  the  order  arises  from  the  insertion  of  the  word 
^^  forthwith;"  but  I  think  the  sensible  interpretation  of  the 
order  is,  that  the  attorney  is  to  give  the  security  in  case 
further  proceedings  are  taken. 

RoLFE,  B. — ^I  have  entertained  some  doubt  upon  the 
matter.  The  question  is,  whether  the  undertaking  of  the 
attorney  is  the  price  of  proceeding,  or  of  the  liberty  to  pro- 
ceed. If  it  be  the  price  of  proceeding,  then  the  view  adopt- 
ed by  my  learned  brethren  is  correct;  if  it  be  of  the  liberty 
to  proceed,  then  Mr.  Maynard! s  argument  is  correct.  Upon 
the  whole,  I  am  inclined  to  think  that  the  view  taken  by 
my  Lord  Chief  Baron  and  my  brother  Alderson  is  the  right 
one. 

Platt,  B.,  concurred. 

Rule  discharged. 
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June  10.  The  South  Staffordshire  Kailway  Company  r. 

Smith. 

To  an  action  of  JL/EBT  for  calls  on  shares  in  the  South  Staffordsliire 
by  a  Railway  Railway  Company.  Plea — The  defendant  in  his  own 
Company,  the  person  says,  that,  before  and  at  the  time  of  the  com- 
pleaded  in  mencement  of  this  suit,  the  defendant  was,  and  thence 
privilege,  as  an  hitherto  hath  been,  and  still  is,  one  of  the  attomies  of  the 

th!r™/rt'of  ^^^^  ^^  ^^  ^*^y  ^^^  (^yxe&n  of  the  Bench  at  Westmin- 

Common  ster,  and  during  all  the  time  aforesaid  hath  prosecuted  and 

sued  in  that  defended  and  still  doth  prosecute  and  defend  divers  suits 

the"plaintiff8^^  and  actions  in  the  lastr-mentioned  Court,  for  divers  and  very 

th*d^'*d*^t  °^*"^y  P^^rsons,  &c.     That  he  and  all  other  the  attomies  of 

▼as  an  attor-  the  Court,  prosecuting  and  defending  suits  and  actions  for 

Court;  and  their  clients  in  that  Court,  by  an  ancient  and  honomtible 

^e  plea»  after  c^gtom  of  such  Court  from  time  immemorial  used  and  en- 

tne  prayer  of 

judgment  by  joyed.  Ought  to  be  free  and  exempt  not  to  be  sued  in  any 
the  record,  Other  Court: — concluding  with  a  verification  and  prayer  of 
anentiy  of  ^  judgment  if  the  Court  would  or  ought  to  take  cognizance, 
continuanceby  ^^  Keplication,  that,  notwithstanding  anything  by  the 
and  a  day  for  defendant  in  the  said  plea  above  alleged,  this  Court  ought 
'pvOT^to  the**    *o  take  and  will  take  cognizance,  &c.,  because  the  plain- 

^HM^thBXih.  *^^  ^^y^  ^^^  *^®  defendant,  at  the  time  of  the  commence- 
pUintiffs  were  ment  of  the  suit,  was,  and  still  is,  one  of  the  attomies  of  the 
judgment,  Court  of  our  Lady  the  Queen  before  the  Barons  of  her  Ex- 
was  no  rejoS^  chequer  at  Westminster,  as  by  the  record  of  the  enrolment 
der,  as  it  ap-  of  the  attomies  of  the  said  Court  of  our  Lady  the  Queen,  be- 

peared  that  the    «         ,      *>  ^       ^     %  . 

defendant  was  fore  the  Barons  of  the  Exchequer  at  Westminster,  fully  ap- 
ShisCowtf  **    pears.    And  this  plaintiffs  are  ready  to  verify  by  the  said 

record  as  the  Court  shall  direct ;  and  they  pray  that  the 
said  record  may  be  seen  and  inspected  by  the  Court  here. 
The  proceedings  were  then  continued  thus: — ^And  because 
the  Court  here  is  not  yet  advised  what  judgment  to  give  in 
the  premises,  a  day  is  given  to  the  said  parties  here,  until 
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the  10th  of  June  in  tins  said  term,  to  hear  the  judgment  of 
the  Court  here :  Thereupon,  &c. 

Bumie^  on  the  part  of  the  plaintiffs,  now  moved  for  judg- 
ment on  the  production  of  the  record  and  roll  mentioned  in 
the  repUcation,  with  the  defendant's  signature  thereon. 

Piffott  shewed  cause,  and  contended  that  there  was  no 
issue  joined,  and  no  rule  to  rejoin. 

Bumie. — Jackson  v.  Wickes{a)  is  an  authority  expressly 
in  the  plaintiffs'  favour.  That  was  an  action  of  debt 
on  a  bail  recognizance,  to  which  the  defendant  pleaded,  that 
since  the  judgment  against  the  principal,  no  ca.  sa.  had  been 
sued  out  against  him  and  duly  executed,  as,  according  to 
law  and  immemorial  custom  of  the  Court,  before  the  com- 
mencement of  the  suit,  there  ought  to  have  been.  The 
plaintiff  replied,  that  since  the  judgment  he  had  sued  out 
a  ca.  sa.,  which  he  set  out,  as  by  the  said  writ  and  return, 
duly  returned  and  filed,  would  appear,  concluding  with  an 
averment  of  readiness  to  verify  by  the  record,  and  praying 
that  the  record  of  the  writ  and  return  thereto  might  be 
seen  by  the  Court.  The  defendant  demurred,  on  the  ground 
that  there  was  no  issue  joined  between  the  parties,  whether 
or  not  there  was  such  a  record  in  Court;  that,  by  setting  out 
the  record  of  the  writ  the  plaintiflPs  had  introduced  new 
matter,  to  which  there  must  be  a  rejoinder  by  the  defendant 
before  the  issue  could  be  perfect.  The  Court  overruled  the 
demurrer.    Other  cases  might  be  cited  to  the  same  effect. 

Pigott^  contrk — ^That  case  is  not  an  authority  in  point, 
for  there  was  there  a  complete  issue;  one  side  having 
denied  the  existence  of  a  certain  writ  of  capias,  which 
the  other  affirmed  and  oflfered  to  verify  by  the  record;  so 
that  the  addition  of  the  similiter  alone  was  necessary,  and 

(a)  7  Taunt,  30. 
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1850.  there  could  be  no  other  rejoinder.     But  when,  ad  here,  the 

South  Staf*  defendant  pleads  privilege,  on  the  groimd  of  his  being  an 

^"*"^  attorney  of  another  Court,  itis  unnecessary  toinserttheneg*- 

V.  tive  averment,  that  he  is  not  also  an  attorney  of  the  Court 

Smith.         ... 

in  which  he  is  sued :   Graham  v.  Inglehy  (a),   Walfcrd  v. 

Fleetwood  (b) ;  so  that  if  the  plaintiff  replies  that  he  is  also 
an  attorney  of  that  in  which  he  is  sued,  concluding  with  a 
verification,  both  the  plea  and  replication  are  pleadings  in 
confession  and  avoidance,  consequently  there  is  no  affirma- 
tive and  negative,  and  therefore  no  issue.  The  Iteg.  Gen. 
HiL  2  Will.  4,  r.  108,  dispenses  with  a  rule  to  rejoin,  and 
all  special  pleadings,  where  the  plaintiff  takes  issue  on  the 
defendant's  pleading,  or  traverses  the  same,  or  demurs,  so 
that  the  defendant  is  not  let  in  to  allege  anynewmatter.  But 
the  defendant  might,  in  tlie  present  case,  have  pleaded  new 
matter  by  way  of  rejoinder.  The  defendant  is  desirous  of 
having  the  opportunity,  either  by  demurrer  or  by  plea  m 
confession  and  avoidance,  of  raising  the  question,  whether 
the  privilege  of  an  attorney  of  the  Conunon  Pleas  to  be 
sued  in  that  Court  is  to  be  taken  away,  because  the  recent 
statutes  allow  him  to  practise  here  also. 

Bumie. — Jackson  v.  Wickes  is  in  point,  and  the  form  of 
pleading  there  adopted  is  in  accordance  with  the  precedent 
in  2  Chitty  PL  1103,  6th  edit,  which  is  taken  from  the  old 
forms.  In  a  case  like  the  present,  where  the  existence  of 
a  record  of  the  Court  in  which  the  proceedings  are^  is  averred, 
no  formal  issue  is  required.  WaJford  v.  Fleetwood  is  an 
authority,  that  a  person  who  is  attorney  of  more  than  one 
of  the  superior  Courts  may  be  sued  in  either  of  them. 

Pollock,  C.  B. — Upon  the  authorities,  I  am  of  opinion, 
that  our  judgment  ought  to  be  for  the  plaintiffs. 

Aldebson,  B. — There  is  a  case  in  Dyer,  228  a,  pi.  45, 
(a)  2  Exch.  442.  (i)  14  M.  k  W.  449. 
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where,  the  defendant  having  pleaded  a  plea  of  a  record  of 
the  same  Court,  the  plaintiff  replied  nul  tiel  record,  con- 
cluding with  an  offer  to  verify  as  the  Court  should  direct ; 
and  a  day  was  thereupon  given  to  the  parties  for  the  pro- 
duction of  the  record,  on  the  groimd  that  the  Court  could  in- 
spect its  own  records.  And  in  Jackson  v.  Wickesj  where,  the 
plaintiff  having  repUed  nul  tiel  record,  concluding  with  a 
prayer  that  the  record  might  be  inspected  by  the  Court, 
the  defendant  demurred,  on  the  ground  that  he  was  pre- 
yented  fix>m  replying  to  the  plaintiff's  pleading,  the  Court 
held  it  good.  These  cases  seem  to  have  proceeded  on  the 
principle  of  cutting  away  immaterial  matter,  which  is  an 
extremely  good  principle,  and  one  to  which  we  had  better 
adhere. 
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RoLFE,  B.,  and  Platt,  B.,  concurred. 


Judgment  of  respondeat  ouster. 


BuRKiNSHAw  V.  The  Birmingham  and  Oxford  Jukc-      June  5, 

TioN  Railway  Company. 

JJEBT. — The  declaration  stated,  that,  before  the  com-  The  words 
mencement  of  this  suit,  and  before  the  ^ving  of  the  notice  shall  havebeeu 
next  hereinafter  mentioned,  to  wit,  on  &c.,  to  wit,  under  ^^noi'^^ 
and  by  virtue  of  the  provisions  of  a  certain  Act  of  Parlia-  ^cted  by  the 
ment,  (9  &  10  Vict.,  Aug.  3)  intitled  "  An  Act  for  making  the  works," 

in  the  68th 
wction  of  the  Lands  Clauses  Consolidation  Act,  8  Y ict.  c  1 8,  include  such  lands  only  as  aie  etc- 
tuaUy  taken  or  <ietuaUy  affected  by  the  works. 

A.,  the  proprietor  of  certain  houses,  which  were  liable  to  be  taken  for  making  a  Railway, 
under  the  proyisions  of  the  local  Act  of  the  promoters  of  the  undertaking,  reoeiyed  a  notice 
under  the  18th  section  of  the  8  Vict.  c.  18,  n'om  the  promoters,  that  the  property  would  be 
required  by  them  for  the  Railway,  and  the  notice  demanded  the  particulars  of  A.*s  interest 
therein,  and  stated  their  willingness  to  purchase  it.  A.  duly  furnished  these  particulan, 
Mid  a  sum  of  45002.  was  set  upon  the  property  by  him,  which  amount  he  claimed  fTt>m  the 
promoters  as  a  compensation  for  taking  the  property,  and  he  required  payment  thereof,  or 
that  a  warrant  should  be  issued  by  the  Company,  to  summon  a  jury  to  assess  the  proper 
amount,  under  the  provisions  of  the  Act.  The  Company  took  no  further  step  in  the  mat- 
t^ : — ffeld,  that,  under  these  circumstances,  A.  could  not  maintain  an  action  to  recorer  from 
them  the  4500/. 


VOL.  V. 
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a  Railway  from  Biimingham  to  join  the  Lines  of  the  proposed 
Oxford  and  Rugby,  and  Oxford,  Worcester,  and  Wolver- 
hampton Rdlways,  and  to  be  called  *  The  Burmingham  and 
Oxford  Junction  Railway;' "  and  of  a  certain  other  Act  of 
Parliament,  (9  &  10  Vict,  Aug.  3)  intitled  **  An  Act  for 
making  a  Railvray  into  Birmingham,  in  extension  of  the 
proposed  Birmingham  and  Oxford  Junction  Railway,"  the 
defendants  were  incorporated,  and  were  thereby  authorised 
and  empowered  to  make  and  maintain  a  Railway  therein 
described  and  specified,  and  to  execute  the  woAb  necessary 
for  the  same,  and  to  take  such  of  the  lands  therein  men- 
tioned as  should  be  necessaiy  for  the  purposes  of  the  said 
Acts  and  the  works  thereby  authorised;  and  that,  before 
the  commencement  of  this  suit,  and  before  and  at  the  time 
of  the  giving  of  the  said  notice,  the  plaintiff  was  seised  of 
certain  lands,  that  is  to  say,  certain  messuages,  tSlc.,  in  Bir- 
mingham, and  described  in  the  books  of  reference  deposited 
with  the  clerk  of  the  peace  for  the  county  of  Warwick, 
being  the  plans  and  books  mentioned  and  referred  to  in  the 
secondly  above-mentioned  Act,  and  the  said  lands  being 
lands  which  the  said  Company  were  authorised  and  em- 
powered, by  virtue  of  the  Acts  of  Parliament,  to  take  for 
the  purposes  of  making  and  maintaining  the  said  Railway, 
that  is  to  say.  The  Birmingham  and  Oxford  Junction 
Railway.  And  that  the  plaintiff  being  so  seised  as  afore- 
said, the  defendants,  to  wit,  on  the  day  and  year  afores^d, 
required  to  take  the  stud  lands  of  the  phunti£^  for  the  pur- 
pose of  making  and  maintaining  the  said  Railway.  And 
that  the  defendants  thereupon,  after  the  passing  of  the  siud 
Acts,  to  wit,  on  the  9th  of  January,  1847,  caused  a  certain 
notice  in  writing  to  be  served  upon  the  plaintiff,  whereby 
notice  was  given  by  the  defendants  to  the  plaintiff,  that  the 
said  Railway  would  pass  through  the  said  lands  of  the  plain- 
tiff, and  that  the  defendants  required  to  purchase  and  take 
the  same,  for  the  purposes  of  the  said  Railway,  and  that  the 
defendants  were  willing  to  treat  for  the  purchase  thereof. 
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and  of  all  estates  and  interest  therein,  and  as  to  the  com- 
pensation to  be  made  to  all  parties  for  the  damage  that 
might  be  sustained  by  reason  of  the  execution  of  the  works 
of  the  said  Railway.     And  that  the  defendants,  by  their 
said  notice,  demanded  from  the  plaintiff  the  particulars  of 
his  estate  and  interest  in  the  sidd  lands,  and  of  the  claims 
made  by  him  in  respect  thereof;  and  that  the  said  notice 
did  state  the  particulars  of  the  said  lands  so  required;  and 
that  the  defendants  did,  to  wit,  at  the  said  time  of  serving 
the  said  notice,  take  the  said  lands  of  the  plaintiff,  for  the 
execution  of  the  works  of  the  said  Railway;  and  the  plain- 
tiff thereby,  then  being  so  seised  as  aforesaid,  became  and 
was  entitled  to  a  large  sum,  exceeding  50Ly  to  wit,  the  sum 
of  45001,  as  compensation  from  the  defendants  in  respect 
of  the  said  lands  and  of  his  interest  therein';  and  that  the 
plaintiff  and  the  defendants  did  not,  within  twenty-one 
days  aAer  the  service  of  the  said  notice  by  the  said  defend- 
ants, or  at  any  time,  agree  as  to  the  amount  of  compensa- 
tion to  be  paid  by  the  defendants  for  the  said  interest  of 
the  plaintiff  in  the  said  lands,  or  for  any  damage  that  might 
be  sustuned  by  him  by  reason  of  the  execution  of  the  works, 
or  as  to  the  amount  of  any  other  compensation;  and  that 
afterwards,  to  wit,  on  the  17th  of  July,  1849,  to  wit,  after 
the  expiration  of  the  said  space  of  twenty-one  days,  the 
plaintiff  being  so  entitled  to  such  compensation,  and  the 
compensation  to  which  he  was  so  entitled  exceeding  the 
sum  of  50/.,  and  the  defendants  not  having  made,  and  no 
one  having  made  satisfaction  of  or  for  the  said  compensa- 
tion, or  the  said  taking  of  the  said  lands,  and  the  said  com- 
pensation, being  the  compensation  for  the  said  taking,  still 
remaining  wholly  unpaid,  the  plaintiff,  then  being  seised  as 
aforesaid,  claimed  such  compensation  to  an  amount  exceed- 
ing 50/.,  to  vnt,  4500/.,  and  the  plaintiff  then  was  desirous 
to  have  the  question  of  the  said  compensation  so  claimed 
by  the  plaintiff  as  aforesaid  settled  by  a  jury,  and  then  gave 
to  the  defendants  a  notice  in  writing,  (according  to  the  pro- 
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Railway  Co.    estate  and  mterest,  and  m  respect  of  any  damage  that  might 
be  sustained  by  him  by  reason  of  the  execution  of  the  said 
railway  works,  settled  by  a  jury;  and  the  said  last-mentioned 
notice  also  stated  the  nature  of  the  interest  in  the  said  pre- 
mises, in  respect  of  which  the  plaintiff  claimed  such  com- 
pensation as  aforesaid,  and  the  amount  of  compensation  bo 
claimed,  to  wit,  4500L   Averment,  that  although  twenty-one 
days  after  the  giving  of  the  said  last-mentioned  notice  elaps- 
ed long  before  the  commencement  of  this  suit,  yet  the  defend- 
ants did  not,  within  the  said  period  of  twenty-one  days,  nor  at 
any  time  before  the  commencement  of  this  suit,  pay  to  the 
plaintiff  the  amount  of  the  said  compensation  so  claimed  by 
him  as  aforesaid,  nor  enter  into  any  written  agreement  for 
that  purpose,  nor  did  nor  would  the  defendants,  within  the 
said  period  of  twenty-one  days  after  the  receipt  of  the  said 
last-mentioned  notice,  nor  at  any  time  before  the  commence- 
ment of  this  suit,  issue  their  warrant  to  the  sheriff  to  sum- 
mon a  jury  for  settling  the  question  of  the  compensation  so 
claimed  by  plaintiff  as  aforesaid,  in  the  manner  provided  by 
the  said  last-mentioned  statute,  or  in  any  other  manner,  but 
on  the  contrary  wholly  neglected  and  refused  so  to  do,  and 
until  and  at  the  commencement  of  this  suit  still  neglected 
and  reftised  so  to  do,  contrary  to  the  form  and  provisions  of 
the  said  last-mentioned  statute;  whereby  and  by  force  of  the 
said  statute,  the  defendants  became  liable  to  pay  to  the 
plaintiff  the  said  sum  of  450021  in  the  said  last-mentioned 
notice  specified,  being  the  amount  of  compensation  so  claim- 
ed by  the  plaintiff  as  aforesaid;  and  thereby,  and  by  force  of 
the  said  last-mentioned  statute,  an  action  hath  accrued  to 
the  plaintiff,  to  demand  firom  the  defendants  the  said  sum 
of  4500/1  above  demanded.     Breach,  non-payment  thereof. 
The  defendants  pleaded,  that  they  did  not,  at  the  time  of 
serving  the  said  notice  in  the  said  declaration  first  mention- 
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edf  or  at  any  other  time,  take  the  said  lands  of  the  said 
plaintiff  in  the  declaration  mentioned,  or  any  part  thereof, 
modo  et  forma;  concluding  to  the  country:  and  upon  that 
plea  issue  was  joined. 

At  the  trial  of  the  cause*  before  PoUocky  C.  B.,  at  the 
Middlesex  Sittings  after  last  Hilary  Term,  it  appeared  that 
the  action  was  brought  by  the  plaintiff  to  recover  the  sum 
of  4500/.  against  the  Company,  as  the  value  of  three  dwell- 
ing houses  and  premises  situated  in  Birmingham,  of  which 
the  plaintiff  was  the  owner. 

The  defendants,  in  1846,  obtained  an  Act  of  Parliament, 
intituled  ^^  An  Act  for  making  a  Railway  from  Birmingham 
to  join  tlie  Lines  of  the  proposed  Oxford  and  Rugby,  and 
Oxford,  Worcester,  and  Wolverhampton  Railways,  to  be 
called  ^  The  Birmingham  and  Oxford  Junction  Railway,' " 
by  which  Act  they  were  united  into  a  Company  for  the 
purpose  of  making  and  maintaining  such  Railway,  with  pro- 
per works  and  conveniences,  and  for  those  purposes  were 
incorporated  by  the  name  of  ^^  The  Birmingham  and  Ox 
fold  Junction  Railway  Company,"  and  by  that  name  were 
declared  to  be  a  body  corporate  with  perpetual  succession, 
and  power  to  purchase  and  hold  lands  for  the  purposes  of 
the  undertaking  (a).     Another  Act  passed  on  the  same  day, 
intituled  ^^  An  Act  for  making  a  Railway  into  Birmingham 
in  extension  of  the  proposed  Birmingham  and  Oxford  Junc- 
tion Railway."     The  latter  Act,  which  was  for«the  purpose 
of  malf'Tig  a  connecting  line  with  the  former  line,  contained 
the  same  powers  of  purchasing  land;  and  by  it  the  two  un- 
dertakings were  amalgamated,  imder  the  title  of  ^^  The  Bir* 
in^ngViam  and  Oxford  Junction  Railway  Company."    By 
each  of  the  preceding  Acts,  the  Companies  Clauses  Con- 
solidation Act,  8  Vict  c.  16,  the  Lands  Clauses  Consolida- 
tion Act,  8  Vict,  c  18,  and  the  Railways  Clauses  Conso- 
lidation Act,  8  Vict.  c.  20,  were  incoqwrated. 
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On  the  9th  of  January,  1847,  the  pkintiff  received  a 
notice  from  the  defendants  m  the  foUowing  form: — 

^  Birmingham  and  Oxford  Junction  Railway .** 

^^  In  pursuance  of  the  Birmingham  and  Oxford  Junction 
Railway  Act,  1846,  and  the  several  Acts  of  Parliament 
incorporated  therewith,  I  do  hereby,  on  behalf  of  the  Bir- 
mingham and  Oxford  Junction  Railway  Company,  give  you 
notice,  that  the  said  RaQway  will  pass  through  messuages 
or  tenements,  workshops,  outbuildings,  yards,  and  entry, 
situated  in  the  parish  of  Birmingham,  in  the  county  of 
Warwick,  and  numbered  140,  141,  142,  and  143,  on  the 
plan  and  in  the  book  of  reference  deposited  in  the  office  of 
the  clerk  of  the  peace  for  the  coimty  of  Warwick,  and  which 
premises  belong  or  are  reputed  to  belong  to  you  or  some  one 
of  you,  or  in  which  you  or  some  one  of  you  have  or  claim  to 
have  some  estate  or  interest.    And  I  fiirther  give  yon  no- 
tice, that  the  Birmingham  and  Oxford  Junction  Railway 
Company  require  to  purchase  and  take  the  said  premises 
for  the  purposes  of  the  said  Railway;  and  that  the  premises 
so  required  to  be  purchased  and  taken  are  coloured  red 
upon  the  plan  hereunto  annexed;  and  that  the  said  Com- 
pany are  willing  to  treat  for  the  purchase  thereof,  and  of 
all  subsisting  leases,  term,  estates,  and  interests  therein, 
and  as  to  the  compensation  to  be  made  to  all  parties  for 
the  damage  that  may  be  sustained  by  them  by  reason  of 
the  execution  of  the  said  works.     And  the  said  Company 
do  hereby  demand  from  you  and  each  of  you  the  particu- 
lars of  your  estate  and  interest  in  the  premises  so  required 
to  be  purchased  and  taken,  and  of  the  claims  made  by  you  in 
respect  thereof,  such  particulars  to  be  delivered  at  the  office 
of  the  secretary  of  the  said  Company,  No.  34,  Bennett's  Hill, 
Birmingham,  not  later  than  twenty-one  days  from  the  service 
of  this  notice.     And  the  said  Company  do  hereby  demand 
and  require  of  you  to  produce  to  the  said  secretary,  at  his 
office  aforesaid,  within  twenty-one  days  from  the  ser\'ice  of 
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this  notice,  any  lease  or  grant  for  a  longer  period  than 
one  jear^  under  or  in  reapect  of  which  you  have  or  claim  to 
have  any  estate  or  interest  in  the  premises  so  required  to 
be  purchased  and  taken. 

"  Dated  this  7th  day  of  January,  1847. 

**  John  William  Eirshaw, 
**  Secretary  to  the  said  Company." 

"  To  Mr.  Eichard  Bates,  Mrs.  Bates,  Mr.  Charles  Bur- 
kinshaw,  and  to  all  and  every  other  person  and  persons 
whom  it  may  concern: — 

''Mr.  Homblower,  of  Birmingham,  is  the  agent  ap- 
pointed by  the  Birmingham  and  Oxford  Junction  Railway 
Company  to  treat  for  the  purchase  of  the  property  to 
which  this  notice  relates." 

Upon  the  receipt  of  this  notice,  the  plaintiff  delivered  to 
the  defendants  particulars,  as  required  thereby,  stating  the 
amount  he  claimed,  as  the  value  of  the  houses  to  be  4500^, 
and  he  required  the  payment  of  that  sum,  or  that  the  de- 
fendants should  issue  a  warrant  to  sununon  a  jury  to  assess 
the  amount  imder  the  Act.  No  further  step  was  taken  by 
the  Company  in  the  matter. 

Upon  this  state  of  facts,  it  was  contended,  on  the  part  of 
the  defendants,  that  the  plaintiffs  land  had  not  been  takerij 
within  the  meaning  of  the  68th  section  (a)  of  the  Lands 


1850. 


BPEinfHHAW 

BiBiinaHAM 
AHD  Oxford 

JuircfiioN 
Kailwat  Co. 


Sect.  68  enacts,  ''  That,  if  any 
party  shall  be  entitled  to  any  com- 
pensation in  respect  of  any  lands, 
or  any  interest  therein,  which 
shall  have  been  taken  for,  or  in- 
juriously afifected  by,  the  execu- 
tion of  the  works,  and  for  which 
the  promoters  of  the  undertaking 
shall  not  have  made  satisfaction 
under  the  provbions  of  this  or 
the  special  Act,  or  any  Act  incor- 
porated therewith,  and  if  the  com- 
pensation claimed  in   such  case 


shall  exceed  the  sum  of  50/.,  such 
party  may  have  the  same  settled, 
either  by  arbitration  or  by  the 
verdict  of  a  jury,  as  he  shall  think 
fit;  and  if  such  party  desire  to 
have  the  same  settled  by  arbitra- 
tion, it  shall  be  lawful  for  him  to 
give  notice  in  writing  to  the  pro- 
moters of  the  undertaking  of  such 
his  desire,  stating  in  such  notice 
the  nature  of  the  interests  in  such 
lands  in  respect  of  which  he 
claims    compensation,     and    the 
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Clauses  Consolidation  Act  (8  Vict.  c.  18).  A  verdict  was 
thereupon  entered  for  the  plaintiff  for  the  amount  claimed, 
with  leave  to  the  defendants  to  move  to  set  that  verdict 
aside,  and  to  enter  a  verdict  for  them. 

IVhcUehy  obtained  a  rule  nisi  accordingly;  and  in  the 
present  Term  (May  30) 

Martiuy  Asplandy  and  T.  Y,  Lee^  shewed  cause.— The 
plaintiff  is  entitled  to  recover  the  amount  he  claims  in  this 
action,  for  the  defendants  have  taken  his  land,  according  to 
the  true  construction  of  the  68th  sect  of  the  8  Vict.  c.  18. 
The  effect  of  the  notice  was  to  entitle  the  defendants  abso- 
lutely  to  the  land.  The  plaintiff  had  lost  all  power  of  dis- 
posing of  it  after  the  notice;  and  as  the  amount  claimed  by 
him  as  the  value  of  the  property  was  not  disputed  by  the 
defendants,  (for  they  did  not  take  any  fiirther  steps  after  giv- 
ing the  notice  and  receiving  his  claim,)  they  are  liable  for  the 
full  amount  so  demanded.  By  their  silence  they  admit  the 
amount  to  be  correct.  It  is  in  the  nature  of  a  judgment 
by  default.    In  Rex  v.  The  Hungerford  Market  Company  {a\ 


amount  of  compensation  so  claim- 
ed therein;  and  unless  the  pro- 
moters of  the    undertaking   be 
willing  to  pay  the  amount  of  the 
compensation    so    claimed,    and 
shall  enter  into  a  written  agree- 
ment  for    that    purpose  within 
twenty-one  days  afler  the  receipt 
of  such  notice  from  any  party  so 
entitled,  the  same  shall  be  settled 
by  arbitration,  in  manner  herein 
provided;  or  if  the  party  so  en- 
titled as  aforesaid,  desire  to  have 
such   question  of  compensation 
settled  by  jury,  it  shall  be  lawful 
for  him  to  give  notice  in  writing 
of  such  his  desire  to  the  promoters 
of  the  uudertakingf  stating  such 
pai'ticulars  as  aforesaid;  and  un- 


less the  promoters  of  the  under- 
taking be  willing  to  pay  the  amount 
of  compensation  so  claimed,  and 
enter  into  a  written  agreement  for 
that  purpose,  they  shall,  within 
twenty-one  days  afler  the  receipt 
of  such  notice,  issue  their  warrant 
to  the  sheriff  to  summon  a  jury 
for  settling  the  same  in  the  man- 
ner herein  provided;  and  in  de- 
fault thereof,  they  shall  be  liable 
to  pay  to  the  party  so  entitled  as 
aforesaid,  the  amount  of  compen- 
sation so  claimed,  and  the  same 
may  be  recovered  by  him,  with 
costs,  by  action  in  any  of  the  su- 
perior Courts." 
(«)  4  B.  &  Ad.  327. 


TRINITY   TBKM,    13  VICT. 


483 


where  the  defendants  were  empowered  under  their  Act,  11 
Geo.  4,  c.  Ixx.,  to  purchase  certain  premises,  and,  by  the 
6th  section,  if  the  person  interested  in  the  premises  should, 
for  twenty  >one  days  next  after  the  notice  given  him  by  the 
Company,  refuse  to  treat,  or  not  agree  for  the  sale  of  them, 
in  all  such  cases  the  Company  were  to  cause  the  value  of  and 
recompense  to  be  made  for  such  premises  to  be  ascertained 
by  a  jury ;  and  it  was  there  held,  that  the  notice  was  binding 
upon  the  Company,  and  that  they  were  not  entitled  to 
withdraw  from  it  even  on  payment  of  all  reasonable  costs  in- 
curred by  the  occupier  of  the  land  in  consequence  of  the 
notice.    And  in  a  similar  case,  of  Salman  v.  Randall{a), 
Lord  Cattenham  said,  ^^  The  parties,  I  conceive,  are  put 
into  the  situation  of  vendor  and  purchaser  by  the  notice; 
and,  like  every  other  vendor  and  purchaser,  they  must  of 
course  complete  their  purchase  according  to  the  provisions, 
not  of  the  contract,  but  of  those  arrangements  which  the 
Act  of  Parliament  has  substituted  in  lieu  of  the  contract 
in  a  case  where  no  contract  can  take  place."     So,  in  the 
present  case,  the  statute  makes  a  complete  contract  be- 
tween the  owner  of  the  property  and  the  Company  upon 
the  giving  of  the  notice.     It  is  not  necessary  that  there 
should  have  been  an  entry  upon  the  land:  the  notice,  in  ef- 
fect, constitutes  a  taking  within  the  meaning  of  the  68th  sec- 
tion. The  statute  does  not  speak  of  a  notice  to  take;  and  the 
84th  section  uses  the  word  '*  enter,"  which  is  an  argument 
against  that  construction  by  which  it  will  be  contended  that 
the  taking  must  be  by  entry  or  some  equivalent  act.    From 
the  16th  to  the  68th  sections  the  enactments  taken  to- 
gether constitute  a  code  under  which  a  compulsory  con- 
tract is  created  by  the  statute.    A  new  code  commences 
with  the  69th  section,  coming  under  a  different  and  dis- 
tinct heading.     In  Stamps  v.  Binmngham  and  Staur  Valley 
Railway  Company  {h\  Lord  Cottenham  says,  ^^I  have  decided. 
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and  decided  generally  in  all  cases  where  the  question  has 
arisen,  that,  where  a  Company  gives  notice  to  purchase, 
and  where  they  have  described  the  quantity  of  land  that 
they  require,  by  that  means  they  enter  into  a  contract  with 
the  landowner  to  make  the  purchase,  and  that,  therefore, 
they  cannot  afterwards  depart  from  it;  they  cannot  say,  I 
have  agreed  with  you  to  purchase  two  acres  of  your  land, 
but  I  now  find  that  we  do  not  require  it,  and  I  give  you 
notice  that  I  mean  only  to  purchase  one  acre."     And  in 
Eaton  V.  Midland  Great  Western  Railway  Ccnqnitny  {a), 
where  the  owner  of  the  property  received  a  notice  from  a 
Hailway  Company,  and  he  replied  to  the  notice  by  stating 
his  title  to  the  lands  and  the  amount  he  claimed,  and  the 
Company  neither  referred  the  matter  to  arbitration,  nor 
summoned  a  jury  to  decide  it — ^it  was  held  that  the  statute 
in  question  gave  the  owner  of  the  property  a  right  of  action 
for  the  amount  claimed.     They  also  referred  to  Walker  v. 
Eastern   Counties   Railway    Company  {b\   Regina  v.   7%« 
Commissioners  of  Woods  and  Forests  {c)^  Corrigal  v.  London 
and  BlackwaJl  Railway   Company  (d)y  Ramsden  v.  Man- 
Chester  and  South  Junction  Railway  Company  (e)^  Doe  d. 
Hutchinson  v.  Manchestery  Bury^  and  Rossendale  Railway 
Company  (/),  and  Rer  v.  Nottingham  Old  Water  Works 
Company  {g). 


Whateky  and  F.  Robinsony  in  support  of  the  rule. — The 
question  is,  whether  the  defendants,  by  the  mere  ikct  of 
having  given  the  plaintiff  notice  that  they  will  take  his 
land,  are  to  be  considered  as  having  taken  that  land  within 
the  true  meaning  of  the  68th  section.  If  the  Act  had  cast 
the  duty  upon  the  Company  of  issuing  a  precept  to  summon 
the  jury,  and  of  performing  the  various  matters  in  order  to 


(a)  10  Ir.  Rep.  310. 
(h)  5  Railw.  Cas.  469. 
(rr)  17  L.  J.,Q.  B.,  341. 
lf{)5  M.  &Gr.219. 


(«)  1  Exch.  723. 
(/)  14  M.  &  W.  687. 
(g)  6  A.  &  E.  356. 


TRINITY   TERM,    13  VICT.  485 

ascertain  the  value  of  the  land  within  the  period  of  twen-  1850. 

ty-one  days,  the  argument  on  the  part  of  the  plaintiff,  that  Burkinshaw 

the  Company  are  to  be  considered  as  bound  to  pay  the  price  bu^^qh^ 

set  upon  the  property  by  the  plaintiff^  might  have  some  ahd  Oxford 

JuNCTIOH 

weight;  but  there  is  no  provision  in  the  Act  by  which  the  Railway  Co. 
Company  are  required  to  perform  all  these  matters.  The 
68th  section  requires  that  there  should  be  an  actucd  taking 
of  possession,  or  some  other  act  done  by  which  the  land  is 
injuriously  affected.  The  defendants  admit  that  by  the 
notice  they  have  rendered  themselves  liable  to  take  the  land, 
and  perhaps  in  equity  they  may  be  held  to  have  taken  it; 
and  the  authorities  cited  may  lead  to  that  conclusion.  There 
may  be  a  statutory  contract  to  take^  but  there  has  not  been  a 
taking  within  the  68th  section.  That  section  does  not 
provide  for  the  same  kind  of  compensation  as  has  already 
been  provided  for  by  the  preceding  sections.  The  sections 
which  precede  the  68th  apply  to  the  constructive  taking; 
and  then  comes  the  68th,  which  provides  for  the  actual 
taking  of,  or  an  injury  done  to,  the  land.  According  to 
the  plaintiff's  view  of  the  meaning  of  the  68th  section,  the 
actual  construction  of  a  bridge  upon  his  land  would  not  be 
within  that  section.  This  notice  amounts  to  a  mere  notice 
to  take  the  land  within  the  18th  section.  In  Eaton  v.  Mid- 
land Great  Western  Railway  Company ^  it  appeared  upon  the 
face  of  the  declaration  that  there  had  been  an  entry  by  the 
Company  upon  the  land. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^This  was  a  motion  to  enter  a  verdict 
in  this  case  for  the  defendants;  and  the  question  raised  at 
the  trial,  and  argued  by  Mr.  Martin  for  the  plaintiff,  and 
Mr.  Whateley  for  the  defendants,  is  a  very  important  one. 
The  plaintiff  is  the  proprietor  of  three  houses,  which  were 
included  in  the  property  liable  to^  be  taken  by  the  defend- 
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1850.  ante  under  their  Act  for  makmg  a  Railway.     In  pursuance 

BiTRxnrsHAw  ^^  ^^^  powers  contained  in  the  Act  8  Vict,  c  18,  s.  18, 

g^     ^'  notice  was,  on  the  9th  day  of  January,  1847,  given  by  the 

AND  OxfoBD  promoters  of  the  undertaking  to  the  plaintiff,  that  his  pro- 

JuifCTIOlf 

Railway  Co.    P^rty  would  be  required  by  them  for  it;  and  by  the  notice 
they  demanded  of  him  the  particulars  of  his  interest  therein, 
and  stated  their  Mrillingness  to  treat  with  him  for  the  pur- 
chase of  the  same.     These  particulars  were  duly  furnished, 
and  a  value,  45002.,  put  on  the  property  by  the  plaintiff, 
which  amount  he  claimed  from  the  promoters,  as  a  compen- 
sation for  taking  these  premises.     He  required  payment  of 
this  amount,  or  that  a  warrant  should  be  issued  by  the  Com- 
pany to  summon  a  jury  to  assess  the  proper  amount,  under 
the  provisions  of  the  Act.     The  Company  neglected  for 
twenty-one  days  and  upwards  to  do  either,  and  the  ques- 
tion is,  whether  the  plaintiff,  upon  these  facts,  can  main- 
tain an  action,  and  recover  as  damages  the  amount  o(4:500L 
so  claimed  by  liim.     And  this  depends  upon  the  construc- 
tion to  be  put  by  the  Court  on  the  68th  section  of  the  8 
Vict.  c.  18. 

By  that  section,  when  lands  shall  have  been  taken  for,  or 
injiuiously  affected  by,  the  execution  of  the  works,  and  for 
which  the  promoters  shall  not  have  made  any  compensation, 
a  party  claiming  a  compensation  exceeding  50L  may  have 
it  settled  by  arbitration,  or  by  a  jury;  and  if  he  selects,  as 
he  has  done  here,  a  jury,  the  promoters  are  boimd  to  sum- 
mon one  in  twenty-one  days,  and  in  default  thereof  are 
made  liable  to  pay  the  party  so  entitled  the  amount  of  the 
compensation  so  claimed,  and  the  same  may  be  recovered 
by  action,  with  costs,  in  any  of  the  superior  Courts. 

Now,  the  question  here  is,  what  is  the  meaning  of  the 
words  *^  lands  taken  for  the  execution  of  the  works;"  for  it 
is  to  such  lands  alone  that  the  clause  applies.  It  has  been 
dctcnnincd  on  several  occasions  by  Lord  Cottenhaniy  and, 
independently  of  his  high  authority,  we  entirely  concur  in 
that  opinion,  that  where  a  Company,  as  here,  give  notice  to 
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a  party  that  they  require  his  lands  for  their  works,  it  amounts 
to  an  agreement  by  them  for  the  purchase  of  those  lands, 
assented  to  by  the  opposite  party,  on  the  terms  of  making 
the  compensation  in  the  way  appointed  by  the  Act  under 
which  such  notice  is  given,  and  binds  both  parties  finally. 
In  some  sense  therefore,  lands,  upon  such  notice  being  ^ven, 
may  be  described  as  lands  taken  for  the  execution  of  the 
works.     And  so,  in  one  case,  the  Court  of  Queen's  Bench 
called  them,  and  we  think  correctly.     But  the  point  is, 
whether  the  ^^ lands  taken"  in  the  68th  section  mean  lands 
actually  taken  into  the  possession  of  the  Company,  and 
those  alone.     And,  after  careftilly  considering  the  various 
clauses  of  the  Act  preceding  the  68th  section,  we  have 
arrived  at  the  conclusion,  that  this  is  the  correct  construc- 
tion.    The  whole  of  this  part  of  the  Act,  beginning  at  the 
16th  section  and  ending  at  the  68th  inclusive,  seems  to  us 
to  form,  so  to  speak,  one  code  on  this  subject,  and  to  pro- 
vide successively  for  all  the  various  cases  that  were  likely 
to  occur.     It  is  preceded  by  this  preamble — "And,  with 
respect  to  the  taking  and  purchase  of  lands  otherwise  than 
by  agreement,  be  it  enacted:"  then  follow  the  16th  and  17th 
sections,  providing  when  those  powers  may  be  put  in  force. 
And  then  follows  the  18th,  as  to  giving  notice  of  the  lands 
required,  and  the  compulsory  treating  for  the  same  in  case 
the  notice  does  not  lead  to  an  agreement  without  fiirther 
dispute;  the  disputed  claims,  if  any,  under  50Ly  are  settled 
by  the  22nd  and  24th  sections,  by  the  determination  of  two 
justices,  in  all  cases.   If  the  compensation  exceeds  50/.,  then, 
by  the  23rd  section,  an  option  is  given  to  the  party  claim- 
ing to  have  an  arbitration,  and  if  this  be  adopted  it  is  to  be 
carried  into  effect  by  the  sections  beginning  at  the  25th 
and  ending  at  the  37th  inclusive.     Then  begin  the  clauses 
as  to  the  settlement  of  the  dispute  by  the  verdict  of  a  jury, 
where  the  party  claiming  appears.     Those  end  with  the 
57th  section.     The  58th  to  the  67th  then  follow,  as  to  the 
assessment  of  the  value  of  the  land  comprised  in  the  notice 
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1850.        in  the  caae  of  owners  who  are  absent.     TfaiB  is  to  be  done 
BuBKursHAw    ^y  *  surveyor  duly  appointed,  with  a  limited  power  of  sub- 
sequent arbitration  or  assessment  by  a  jury,  if  required  by 
the  absent  party.    Now,  these  provisions  really  exhaust  the 
whole  of  the  cases  in  which  the  Company  give  notice  of 
requiring  the  lands  of  the  owners  adversely,  where  the  Com- 
pany requiring  those  are  not  in  possession  of  the  lands,  and 
can  only  obtain  that  possession  upon  payment  of  the  ascer- 
tained compensation.     But  another  class  might  exist,  and 
require  to  be  provided  for,  in  which  the  above  provisions 
could  not  be  applied,  and  that  was  the  class  where  the  Com- 
pany had  been  permitted  to  take  possession,  without  any 
distinct  agreement  for  compensation,  or  where,  in  the  exe- 
cution of  their  works,  injury  not  originally  in  the  contem- 
plation either  of  the  Company  or  of  the  owners,  was  actu- 
ally incurred.     And  the  literal  meaning  of  the  words,  land 
which  shall  have  been  taken,  or  shall  have  been  injuriously 
affected — not  land  which  shall  he  taken  or  shall  be  injuriously 
affected,— clearly,  we  think,  points  to  this  class  alone.    In- 
dependently, therefore,  of  the  argument,  not  an  unimportant 
one,  that  the  construction  contended  for  by  Mr.  Martin  would 
not  give  fUl  effect  to  both  the  23rd  and  68th  sections,  but 
make  them  in  some  degree  inconsistent,  we  have  come  to 
the  conclusion,  that,  upon  the  true  construction  of  the  68th 
section,  the  words  ^^land  taken,  &c."  include  lands  only  ac- 
tually taken  or  actually  affected  by  the  Company,  and  con- 
sequently that,  these  lands  not  having  been  so  taken,  this 
action  cannot  be  sustained  against  the  defendants. 

The  result  is,  therefore,  that  the  rule  must  be  made  abso- 
lute. 

Rule  absolute. 
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1850. 

Brownbigo,     Millek,    and  Browk,    v.   Rae,    Public      June  3. 
Officer  of  The  North  and  South  Wales  Bank. 

X  HIS  was  an  action  on  promieesi  for  money  lent  by  the  B.,  a  partner 
plaintiffi  to  the  North  and  South  Wales  Bank,  received  b.,  M., &Co., 
for  their  use  by  the  bank,  and  due  to  them  from  the  bank  ^^untwith  wr- 
for  interest  and  on  an  account  stated.     The  defendant  tain  bankers 
pleaded  (inter  alia)  that  the  bank  did  not  promise,  and  a  ship  name.  B. 
set-offi     The  cause  was  tried  before  Coleridge,  J.,  at  the  ^l^^^onwa 
Liverpool  Sprine  Assizes,  1849,  when  a  verdict  was  found  under  an  Act  of 

.     .  — »  »  ^  ^   ^        Parliament  for 

for  the  phdntiffi,  damages  \0fiQOLj  subject  to  the  opinion  paving,  &c.,  a 
of  the  Court  on  the  following  case : —  also  haf 'an 

account  at  the 
same  bank,  and 

In  January,   1845,  the  plaintiffs  became  partners  in  wereconsidera- 

blv  in  ftdTanoOs 

business  as  merchants,  under  the  firm  of  Brownrigg,  Miller,  The  commis- 
&  Co.  In  August,  1846,  Brownrigg  opened,  in  the  name  dw^rons  of*a 
of  the  partnership  firm,  an  account  with  the  North  and  ^^ir^^er  ad- 

*  '^  ,  vance,  the  ma- 

South  Wales  Bank,  of  whom  the  defendant  is  the  regis-  nager  of  the 

tered  public  officer.    (The  case  then  set  out  the  pass-book,  b.,  offering  to 

the  first  item  being  dated  2l8t  August,  1846,  and  the  last  ^tl^'^tLt 

30th  June,  1847 ;  it  was  headed  "  The  North  and  South  te  would  not 

Wales  Bank,  Liverpool,  in  account  with  Messrs.  Brown-  equal  amount 

rigg.  Miller,  &  Co.,  Liverpool,"  and  shewed  a  balance  in  b.  wrote^re^ 

their  favour  of  4,876/:  12*.  8rf.,  and  interest,  29t  18*.  7i).  P\y»  tj^*  J« 

^     wished  to  have 

This  action  was  brought  to  recover  the  balance  of  5000/.  advano- 
4876i  12«.  8i,  with  interest  At  the  trial,  .the  defendant  ternw,  adding, 
proveda  set-off  to  the  amount  of  2,157/.  4a  4,d.  upon  a  bill  of  "I  "^^dertake 

*  *  not  to  remove 

exchange  dated  the  2nd  August,  1847,  payable  two  months  my  funds  to 
after  date  to  the  order  of  Brownrigg,  Miller,  &  Co,  and  by  this  extra  ad- 
them  indorsed  to  the  North  and  South  Wales  Bank,  and  ^^*^^^l 
dishonoured,  of  which  the  indorsees  had  due  notice.     The  ^^  ^®  ^™ 


mifisioners.*' 


The  bank 
made  the  advance,  and  subsequently  there  was  a  balance  on  B/s  account  of  4876/.:  the  extra 
advance  not  having  been  paid : — Held,  that,  assuming  that  this  was  a  partnership  account,  B., 
M.,  &  Co.  could  not  recover  the  balance  as  money  received  for  their  use;  and  that  this  defence 
was  available  under  the  general  issue. 


4 
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1850.        defence  rests  on  the  following  circumstances: — ^In  Dq^uf- 
Browvbioo     ^^9  1846,  and  from  thence  continually,  the  Commissioners 
^'  acting  under  an  Act  of  Parliament  of  the  3  WilL  4,  inti- 

tuled *^  An  Act  for  paving,  lighting,  watching,  cleansiiigy 
and  otherwise  improving  the  township  or  chapelry  of  Bir- 
kenhead, in  the  County  Palatine  of  Chester,"  &c.,  and  under 
subsequent  amending  Acts,  had  an  open  account,  which 
had  existed  for  several  years,  with  the  North  and  South 
Wales  Bank.  On  the  29th  December,  1846,  the  balance 
on  this  account  against  the  Commisioners  amounted  to 
56,906/1  68.  9d,  and  the  bank  then  and  ever  since  held  as 
security  for  its  advances  seven  mortgage  bonds  of  the  Com- 
missioners, for  sums  amounting  in  the  whole  to  50,000/. 
On  the  29th  December,  1846,  the  Commissioners  desired  a 
further  advance.  Brownrigg  was  then  one  of  the  Commis- 
sioners, and  Chairman  of  their  Finance  Committee.  On  that 
day,  B.ae,  the  general  manager  of  the  Bank,  wrote  and 
sent  the  following  letter  to  Brownrigg: — 

«  29th  December,  1846. 
"  Dear  Sir — Mr,  Griffith  informs  me,  that  the  Commis- 
sioners of  Birkenhead  will  require  some  thousands  this  week, 
in  addition  to  our  present  advances  to  them,  but  that  this 
extra  advance  will  only  be  required  for  about  ten  days,  and 
that,  on  condition  of  our  making  it,  you  will  place  an  equal 
amount  to  the  credit  of  your  private  account,  and  will  not 
withdraw  it  until  the  advance  in  question  has  been  repaid. 
If  you  will  inform  me,  as  nearly  as  you  can,  the  actual 
amount  that  will  be  required,  and  when,  I  will  at  once  open 
a  credit  for  the  amount  at  our  Birkenhead  Branch. 

"  Faithfully  your's, 

"  Geo.  Rae,  General  Manager." 

To  this  letter  Brownrigg,  on  the  same  day,  wrote  and 
sent  to  Bae  the  following  answer  : — 

"Liverpool,  29th  December,  1846. 
"Dear  Sir — The  payment  for  interest  on  bonds  and  cur- 
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lent^  expenses  the  Commissioners  have  to  meet  in  the  next  i^^o. 
tew  days  amount  to  about  7300/L;  against  this>  1400L 
has  ahreadj  been  paid  in,  and  I  look  for  another  lOOOZ. 
in  the  course  of  to-morrow  or  the  day  following.  This  will 
leave,  say  in  round  numbers,  5000L  unprovided  for,  and 
which  I  wish  to  have  advanced  by  your  bank,  on  the  un- 
derstanding mentioned  by  Mr.  Griffiths:  by  private  account, 
I  conclude  he  meant  my  commercial  account.  I  w^ouldnot 
wish  it  to  be  distinctly  understood  that  the  advance  is 
strictly  confined  to  ten  days,  as  the  source  from  whence  I 
look  for  relief  is  not  to  be  relied  upon  to  a  week  or  so;  but 
be  this  as  it  may,  I  undertake  not  to  remove  my  funds  to  the 
extent  of  this  extra  advance  until  the  same  is  repaid  by  the 
Commissioners.  ^^  Yours  faithfully, 

"  Makcus  F.  Bbownrigg." 

Brownrigg  had  no  other  account,  and  the  account  referred 
to  in  the  above  letters  was  the  account  opened  by  him  in  the 
name  of  the  firm  as  aforesaid.  On  the  receipt  of  the  above 
letter  the  advance  of  500021  was  made  by  the  bank  to  the 
Commissioners,  on  the  31st  December,  1846.  On  the  29th 
December,  1846,  the  balance  against  the  Conmiissioners  was 
56,90621  68,  9<L;  and  at  the  commencement  of  this  action 
(25th  November,  1848),  it  amounted  to  70,775/.  1^.  6d. 
[The  case  then  stated  numerous  facts,  for  the  purposeof  shew- 
ing that  the  account  was  the  private  account  of  Brownrigg.] 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  in  this  action  the  differ- 
ence between  the  balance  of  their  account  with  the  North 
and  South  Wales  Bank,  appearing  by  the  said  pass-book, 
with  interest,  and  the  amount  of  the  set-off  on  the  bill  of 
exchange  for  2157/.  45.  4dl,  with  interest.  J£  the  Court 
should  conmder  the  plaintiffs  so  entitled,  the  verdict  was  to 
stand,  but  the  amount  to  be  reduced  to  2783/.  14^.,  with  in- 
terest thereon,  at  five  per  cent;  if  the  Court  should  consider 
the  plaintiffs  not  so  entitled,  then  a  nonsuit  to  be  entered. 

VOL.  v.  K  K  £XCH« 
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1850.  J*  Henderson^  for  the  plainti£& — The  plainliffiB  are  en- 

titled to  recover,  unless  they  are  affected  by  the  transac- 
tion of  the  29th  December,  1846.     The  pass-book  made 
out  by  the  bankers  proves  that  they  were  the  bankers  of 
Brownrigg,  Miller,  &  Co.     The  whole  account  was  in  the 
name  of  the  firm,  and  there  was  no  separate  account  in 
Brownrigg's  name.     Therefore  the  case  is  distingiushable 
fiom  &m$  V.  Band  (a),  where  the  managing  owner  of  a 
vessel,  having  been  permitted  by  the  other  owners  to  have 
possession  of  two  East  India  warrants  for  payment  to  the 
owners  of  a  certwn  sum  for  freight,  deposited  these  warrants 
in  the  hands  of  his  bankers,  and  they  received  the  money 
due  on  them,  and  gave  him  credit  for  it  in  account;  and  it 
was  held  that  the  other  owners  could  not,  after  the  death 
of  the  managing  owner,  recover  the  money,  because  it  was 
not  shewn  that  the  loan  was  on  their  account     Here  the 
bankers  have,  as  it  were,  attorned  to  the  persons  represent- 
ing the  firm  of  Brownrigg,  Miller,   &  Co.     The  ques- 
tion then  is,  whether  the  facts  proved  by  the  defendant  shew 
a  defence  valid  in  law.     Now,  the  agreement  of  the  29th 
December,  1849,  in  terms  professes  to  be  the  agreement  of 
Brownrigg  alone;  and  even  if  it  had  assumed  to  bind  the 
partnership,  it  could  not  do  so,  because,  to  the  knowledge 
of  both  parties,  the  transaction  was  manifestly  out  of  the 
course  of  the   partnership   business.     If  indeed  this  had 
been  a  mercantile  contract  signed  by  Brownrigg   in  the 
name  of  the  firm,  it  would,  in  the  absence  of  fraud,  have 
bound  the  firm:  Ridley  v.  Taylor{b)\  but  even  such  a  con- 
tract, if  signed  by  him  in  his  own  name,  would  have  bound 
him  alone:  Siffkin  v.  Walker  (c).     Suppose  the  funds  had 
not  been  placed  in  the  hands  of  the  bankers,  could  they  have 
sued  the  partnership    for  a  breach  of  contract?    Then, 
treating  this  as  the  agreement  of  Brownrigg,  that  the  part- 
nership funds  should  be  deposited  as  a  security  for  extra 
advances,  there  was  no  legal  obligation  on  the  other  part- 

(a)  5  B.  &  Ad.  389.         (V)  13  East,  175.         (<?)  2  Camp.  307. 


V. 

Kae. 
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neiB  to  allow  them  to  remain,  for  the  latter  neither  auttio-  1850. 
rised  nor  ratified  the  agreement  Both  in  form  and  effect  bbownrigu 
this  is  the  agreement  of  Brbwniigg  alone,  and  whatever 
liability  to  dam<age8  might  devolve  on  him  by  reason  of 
his  failure  or  inability  to  perform  his  contract,  the  rights 
of  all  the  partners  to  the  partnership  funds  remained  im- 
cbanged.  If  Brownrigg  had  by  deed  covenanted  that  the 
funds  should  not  be  withdrawn  until  the  advances  were  re- 
paid, that  woidd  have  been  no  defence.  A  covenant,  not  to 
sue  for  any  debt  due  to  the  covenantor,  cannot  be  pleaded 
as  a  release  in  bar  of  an  action  by  the  covenantor  and 
another  person  for  a  debt  due  to  them  jointly:  Walmesley  v. 
Cooper  (a).  So  if  the  obligee  of  a  bond  covenant  not  to  sue 
one  of  two  joint  and  several  obligors,  and  that  if  he  do,  the  co- 
venant may  be  pleaded  in  bar,  he  may  nevertheless  sue  the 
other  obligor:  Dean  y.  NewhaU  (&).  If  the  other  partners 
had  died,  Brownrigg  surviving,  he  might  have  maintained 
the  action.  The  distinction  is  well  established  between  a 
covenant  which  operates  in  discharge  of  a  debt,  and  one 
which  only  creates  a  counter-right  to  damages :  TkmbUby 
V.  Barron  (c),  Deux  v.  Jefferies  (rf),  Ahffy.  Scrimshaw  («). 
That  proceeds  on  the  doctrine,  that  a  personal  action  once 
suspended  by  the  act  of  the  party  is  gone  for  ever,  there^ 
fore  the  covenant  must  either  operate  as  an  absolute  dis- 
charge, or  a  mere  covenant. 

But  assuming  this  to  be  a  good  defence,  it  is  not  avail- 
able imder  the  plea  of  non  assumpsit.  The  money  sought 
to  be  recovered  is  part  of  the  balance  due  to  Brownrigg, 
Miller,  &  Co.  at  the  time  when  the  bankers  made  the 
advances,  and  therefore  was  money  lent  to  or  received 
by  them  for  the  use  of  the  firm;  and  if  the  subsequent  ad- 
vances gave  them  a  right  to  retain  it  until  the  advances 
were  repaid,  that  should  have  been  pleaded  specially. 

(a)  11  A.  &  E.  216.  (jl)  Cro.  Eliz.  352. 

\b)  8  T.  R.  168.  (e)  2  Salk  571. 

(0  8  M.  &  W.  210. 

KK  2 
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1850.  Crompton,  for  the  defendant. — It   was  competeiit   for 

Brownrigg  to  bind  the  partnership  fimds  hj  this  agree- 
ment A  pledge  of  partnership  property  bj  one  partner, 
without  fraud  or  collusion  on  the  part  of  the  pawnee,  passes 
to  him  the  whole  partnership  interest:  Reidy,  Hollmff»kead{a\ 
Brownrigg  could  not  sue  alone,  repudiating  his  own  agree- 
ment ;  and  if  so,  he  cannot  recover  bj  joining  other  par- 
ties to  rescind  h:s  own  act.  That  principle  was  recognised 
and  established  in  Wallace  v.  KeUaI!{h\  where,  to  an  ac- 
tion by  three  plaintiffs  for  a  joint  demand,  the  defendant 
pleaded  an  accord  and  satisfaction  with  one  of  the  plain- 
tiffs, by  a  part-payment  in  cash  and  a  set-off  of  a  debt  due* 
from  that  one  to  the  defendant;  and  the  plea  was  held  good, 
without  alleging  any  authority  from  the  other  two  plain- 
tiffs to  make  the  settlement  In  Richmond  v.  Heapy{c\ 
where  one  of  three  partners  undertook  to  provide  for  two 
bills  of  exchange  drawn  by  the  three  partners,  and  ac- 
cepted by  a  fourth  person,  it  was  held  that  such  accept- 
ances would  not  support  a  commission  of  bankruptcy 
against  the  acceptor  on  the  petition  of  the  three  partners, 
although  the  conduct  of  the  one  partner  might,  as  agaunst 
his  co-partners,  have  been  fraudulent  And  in  Janes  v. 
Yates  {d)y  it  was  held  that,  even  where  the  indorsement 
of  a  bill  of  exchange  by  one  of  two  partners  was  a  fraud 
upon  the  other,  the  two  partners  could  not  maintain  trover 
for  the  bill*  Lord  Tettterden,  in  delivering  the  judgment 
of  the  Court,  said : — **  We  are  not  aware  of  any  instance  in 
which  a  person  has  been  allowed,  as  a  plaintiff  in  a  Court 
of  law,  to  rescind  his  own  act,  on  the  ground  that  such  act 
was  a  fraud  on  some  other  person,  whether  the  party  seek- 
ing to  do  this  has  sued  in  his  own  name  only,  or  jointly 
with  such  other  person."  In  Sparrow  v.  Cfusman  {e\  one 
of  several  partners  in  a  banking-house  drew  a  bill  in  lus 
own  name  upon  a  third  party,  who  accepted  the  same,  upon 

(o)  4  B.  &  C.  867.  (rf)  9  B.  &  C.  532. 

(b)  7  M.  &  AV.  264.  (V)  9  B.  &  C.  241. 

(c)  1  Stark.  N.  P.  C.  202. 
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condition  that  the  drawer  (should  provide  for  it  when  due;         1850. 
and  it  was  held  that  the  drawer  could  not,  either  alone  or 
jointly  with  the  other  partners,  sue  the  acceptor.     Gordon 
V.  JSUis(a)  is  also  an  authority  in  favour  of  the  proposition 
contended  for. 

And  this  defence  is  open  under  the  plea  of  non  assumpsit 
The  sum  received  bj  the  bank,  in  pursuance  of  the  agree- 
ment of  the  29th  December,  1846,  was  not  money  received 
on  a  contract  to  be  repaid  on  request^  but  subject  to  an 
agreement  that  the  money  should  remain  as  a  security  for 
the  extra  advance.  Therefore  a  special  plea  would  have 
been  bad,  as  purporting  to  confess  and  avoid,  but  in  fact 
denying  that  the  money  was  received  for  the  use  of  the 
plaintiffs. 

Henderson,  in  reply,  cited  CoUyer  on  Partnership,  p.  279, 

Pollock,  C.  B. — We  are  all  agreed  that  a  nonsuit 
must  be  entered.  The  case  contains  several  facts,  as  to 
which  it  seeme  to  me  that  some  persons  might  come  to 
one  conclusion,  and  others  to  another ;  and  if  the  case  de- 
pended on  them,  I  should  say  the  decision  of  it  was  a  duty 
which  ought  not  to  be  cast  on  us.  But  my  reason  for 
thinking  that  a  nonsuit  must  be  entered  is,  that  the 
plaintiffs  have  not  made  out  their  title  to  recover  this 
money.  The  account  was  opened  by  Brownrigg  in  the 
name  of  Brownrigg,  Miller,  &  Co.;  and  the  con- 
clusion to  be  drawn  from  the  facts  is,  that  the  account 
was  the  account  of  the  one  individual,  carried  on  in  the 
name  of  the  firm.  Brownrigg,  by  his  letter  of  the  29th 
December,  1846,  in  effect  says : — ^^  I  have  an  account  which 
you  call  my  private  account,  by  which,  I  suppose,  you 
mean  my  commercial  account  f  thus  apparently  assuming 
that  this  was  his  commercial  account  as  distinct  from  his 
private  account  Under  those  cirrumatances  he  makes  this 
agreement : — "  I  undertake  not  to  remove  my  funds  to  the 
extent  of  this  extra  advance,  until  the  same  is  repaid  by 

(rt)  7  M.  &  G.  607. 
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1850.  the  Commissioners."  That  is  an  undertaking  not  to  draw^ 
so  as  to  reduce  the  balance  of  5000/1  It  is  in  substance 
this:— I' You  are  my  bankers,  and  have  6000i  of  my 
money  in  your  hands,  and  if  you  will  allow  the  balance  of 
the  Commissioners  to  be  increased  by  5000L,  I  undertake 
not  to  withdraw  my  balance  so  as  to  reduce  it  below  that 
amount."  Consequently  he  had  a  right  to  draw  only  for  the 
surplus  above  5000Z.  Therefore  it  appears  to  me  that  the 
defence  is  open  under  the  general  issue ;  for  this  is  not 
money  had  and  received  for  the  use  of  the  plaintiffi,  but 
money  had  and  received  on  an  express  undertaking,  which 
has  been  violated  by  bringing  this  action. 

Alderson,  B. — ^Looking  at  the  arrangement,  the  case 
appears  to  me  clear.  The  agreement  of  Brownrigg  is  to  be 
derived  from  the  two  letters  of  the  29th  December,  1846. 
The  one  &om  Bae  contains  a  proposal  to  make  an  ex- 
tra advance  to  the  Birkenhead  Commisedonerai,  on  condi- 
tion that  Brownrigg  would  place  an  equal  amount  to  the 
credit  of  his  account,  and  would  not  withdraw  it  imtil  the 
advance  was  repaid.  Brownrigg  in  reply  says : — "  I  wish 
an  advance  of  5000L,  and  I  undertake  not  to  remove  my 
funds  to  the  extent  of  this  extra  advance  until  the  same  is 
repaid  by  the  Commissioners."  That  is  an  agreement  not 
to  reduce  his  balance  below  5000L  Then,  whatever  sums 
wer«  paid  in  after  that  time  were  paid  subject  to  that  ar- 
rangement ;  therefore,  the  contract  is  not  to  pay  the  ba- 
lance due  an  request,  but  only  to  pay  the  excess  of  5000/1 ; 
and  if  the  partners  claim  the  money,  they  must  claim  it 
under  the  contract  of  Brownrigg,  and  cannot  substitute 
another  and  a  different  contract.  It  seems  to  me  that  the 
defence  is  open  under  the  general  issue,  since  the  bankers 
never  made  a  contract  to  pay  on  request,  because  it  does 
not  appear  that  they  were  ever  repaid  the  extra  advance. 

RoLFE,  B. — I  am  of  the  same  opinion.  It  is  admitted 
that  the  plaintiffs,  who  are  a  firm,  trading  under  the  name 
of  Brownrigg,  Miller,  &  Co.,  are  entitled  to  recover,  unless 
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the  circumstanceB  relied  on  as  a  defence  preclude  them. 
Now,  the  account  was  opened  by  Brownrigg  in  the  name 
of  Brownrigg,  Miller,  &  Co. ;  and  upon  the  facts  stated,  it  is 
left  to  my  mind  uncertain  whether  the  bank  understood 
that  Brownrigg  was  the  sole  person  interested  in  the  ac- 
count, or  merely  as  a  partner  in  the  firm  of  Brownrigg, 
Miller,  &  Co.  If  the  merits  of  the  case  had  turned  on  that, 
I  should  have  concurred  with  my  Lord  in  saying  that  the 
duty  of  deciding  it  ought  not  to  be  cast  on  us ;  but  I  have 
come  to  the  conclusion  that  it  is  immaterial  to  the  decision 
of  this  case.  I  will  assume  that  the  bank  knew  that 
Brownrigg  was  not  the  sole  member  of  the  firm ;  then  how 
does  the  matter  stand  ?  There  is  a  fiind  in  the  hands  of 
the  bank,  belonging  to  the  firm  of  Brownrigg,  Miller,  & 
Co.,  and  which  Brownrigg  had  been  actually  dealing  with 
as  his  own.  Then  the  bank  say,  we  will  not  advance  any 
more  money  to  the  Commissioners,  unless  you  will  under- 
take not  to  remove  your  funds  to  the  extent  of  the  extra 
advance  until  the  same  is  repaid.  The  question  is,  what  is 
the  undertaking  which  Brownrigg  entered  into.  Mr. 
Henderson  argued  very  ingeniously  that  this  was  no  con- 
tract to  secure  one  fund  by  another,  but  only  a  contract 
that  the  account  should  not  be  drawn  under  60O0L  As- 
suming that  to  be  so,  it  means  that  all  monies  so  received 
shall  be  received,  in  the  first  place,  as  a  security  that  the 
account  shall  always  be  to  the  credit  of  the  bank  to  the  ex- 
tent of  500021,  and  then  to  the  ordinary  purposes  of  the 
firm.  It  is  said  that  Brownrigg  had  no  right  to  pledge  the 
money  of  the  firm;  but,  haying  done  so,  he  cannot  turn 
round  and  repudiate  his  own  act.  If  a  partner,  in  viola- 
tion of  his  duty  as  partner,  pledges  the  partnership  funds, 
it  would  be  strange  if  he  were  allowed  to  say,  **I  was 
wrong  in  dealing  with  the  partnerehip  funds,  and  there- 
fore I  seek  to  undo  what  I  Live  done."  Here  it  is  not 
necessary  to  go  that  length,  because  there  is  nothing  to 
prevent  the  operation  of  the  general  rule,  deducible  from 
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1850.  BuddocKs  ease  {a)y  axid  the  other  cases  whidi  have  followed 
it,  axid  which  were  dted  in  the  aigument.  On  these  grounds, 
it  appears  to  me  dear  that  an  action  for  money  had  and  re- 
yCeiTcd  will  not  lie,  unless  it  is  shewn  that  the  money  ad- 
Tanced  to  the  Commissioners  has  been  repaid;  and  that, 
whether  the  account  was  the  account  of  Brownrigg  alone 
or  of  the  partnership  firm,  the  plaintiffi  are  not  entitled  to  . 

recover. 

Platt,  B.,  concurred. 

Judgment  of  nonsuit. 

(a)  6  Rep.  25  a. 


jfuy  22.  ^0£  d.  Baker  and  Others  r.  Jones. 

The  receipt  of  X  HIS  was  an  action  of  ejectment  to  recover  the  poeses- 
er  of  aoontinn-  ^^^  of  certain  premises,  situate  in  Chapel-street,  Edgeware- 
covcMo!?  *^  road,  on  a  forfeiture  by  breach  of  covenant  in  not  repairing. 
Therefore,  The  cause  came  on  for  trial  before  Pollock,  C.  B.,  at  the  Md- 
WEB  bound,  an-  dlesex  Sittings  after  IVCchaelmas  Term,  1848 ;  when  a  verdict 
fOTfMture'uT  ^^  taken  by  consent  for  the  lessors  of  the  plaintiff,  subject 
repair  within    to  the  award  of  an  arbitrator,  to  whom  the  cause,  and  all 

areaaonabie  .  .  j  -n 

time,  and  after  matters  in  difference  between  the  said  parties  and  one  K. 
8or  accepted  -Darch,  who  agreed  to  become  a  party  to  the  submisson, 
Sat  the  *''  ^^^®  referred.  The  arbitrator  awarded  (inter  alia)  as  fol- 
Honable  time  lows : — "I  find  that,  by  a  building  lease,  being  an  indenture 
did  not  com-  dated  the  Ist  of  July,  1803,  and  made  between  J.  Buck,  of 
I^^I^Ia^  the  first  part;  J.  Stephens  and  D.  Bullock,  of  the  second 
eeptanoeof       part;  J.  Ward,  of  the  third  part;  J.  Walton,  of  the  fourth 

part;  and  E.  Welch,  of  the  fifth  part;  the  said  parties  of 
the  first,  second,  third,  and  fourth  parts,  did  demise  to  the 
said  E.  Welch  the  land  sought  to  be  recovered  in  this  ac- 
tion, for  99  years,  from  Christmas,  1792,  at  the  rent  there- 
in mentioned;  and  if  the  lessees  should  at  any  time  use 
the  premises,  or  any  part  thereof,  for  any  manufactory  save 
as  a  floorcloth  manufactory  as  then  used,  or  for  any  trade 
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or  business  whatsoever,  without  the  licence  in  writing  un-  ^  1850. 
der  the  hands  of  the  lessors,  then  yielding  and  paying,  for 
the  residue  then  to  come  of  the  said  term,  over  and  above 
the  rent  thereinbefore  reserved,  the  monthly  rent  of  50L 
The  lease  contained  a  covenant  by  the  lessee,  for  him- 
self and  his  assigns,  that  he  and  his  assigns  would,  at  their 
own  cost  and  chaiges,  well  and  sufficiently  repair,  uphold, 
support,  sustain,  maintain,  tile,  slate,  lead,  p^nt,  pave, 
purge,  scour,  cleanse,  empty,  amend,  and  keep  the  same 
premises,  and  every  part  thereof,  with  all  and  all  manner  of 
needful  and  necessary  reparations  and  amendments  what- 
soever, when  and  so  often  as  need  or  occasion  should  re- 
quire, during  all  the  said  term ;  and  a  proviso,  that  in 
case  of  breach  or  non-performance  or  non-observance 
of  any  of  the  covenants,  clauses,  or  agreements  in  the 
lease,  the  lessors  might  enter  and  put  an  end  to  the 
term.  I  find  that  the  reversion  in  fee,  expectant  on  the 
termination  of  the  said  term,  became  vested  in  the  lessors 
of  the  plaintiff  prior  to  September,  1846,  and  has  so  con- 
tinued vested  to  the  present  time.  In  that  month  one  B. 
Darch,  who  proposed  to  become  tenant  of  the  premises, 
went  over  them  with  R.  Cantwell,  a  surveyor,  on  behalf  of 
the  lessors  of  the  plaintiff,  and  pointed  out  to  him  certain 
alterations  he  wished  to  make  therein,  which  consisted  in 
moving  certain  outbuildings,  and  making  excavations  for 
saw-pits  and  veneer-pits.  On  the  12th  of  October,  1846,  the 
lessors  of  the  plaintiff  signed  a  memorandum,  directed  to  J. 
Welch,  or  other  the  tenants  of  the  premises,  whereby  they 
gave  full  licence  and  authority  to  carry  on  the  trade  or  bun- 
ness  of  a  timber-merchant  on  the  premises,  adding  the  words, 
**  provided  that  any  alterations  therein  or  thereto  be  made 
to  the  satisfaction  of  our  surveyor,  Mr.  Robert  Cantwell, 
testified  by  writing  under  his  hand."  On  the  18th  of  March, 
1847,  the  residue  of  the  term  was  assigned  to  the  defend- 
ant, D.  Jones,  and  on  the  3rd  of  April  in  that  year  he  paid 
the  rent  due  under  the  lease  up  to  the  25tli  of  the  pre- 
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1850.        ceding  March.    For  a  long  time  before  and  at  the  time  of 
this  pajmenty  the  whole  of  the  premises  were  out  of  repair, 
owing  to  the  neglect  of  the  lessees  to  perform  their  cove- 
nant to  repair.     Part  of  the  outbuildings,  consisting  of  a 
shed,  stable,  and  cow-house,  were  in  such  a  state  of  dilapi- 
dation that  they  could  not  be  repaired,  and  it  was  necessary 
that  they  should  be  taken  down  and  rebuilt.     Shortly  after 
this  pajrment  of  the  rent,  B.  Darch,  who  at  that  time  had 
become  tenant  of  the  premises  under  the  defendant,  D. 
Jones,  proceeded  to  (and  in  fact  did)  pull  down  aU  the 
last-mentioned  out-buildings,  and  made  certain  excavations 
in  a  yard,  part  of  the  ground  demised.     He  so  acted  with  a 
bon4  fide  intention  of  re-erecting  the  out-buildings,  and  also 
intended  to  use  part  of  the  space  excavated  as  saw-pits,  and 
the  rest  for  veneer-pits,  both  required  in  his  trade  of  a 
timber  merchant     On  the  21st  of  October,  1847,  the  de- 
claration in  ejectment  was  served.     At  this  time,  the  prin- 
cipal building,  formerly  used  as  a  floor-cloth  manufactory, 
had  not  been  properly  repaired,  part  of  the  out-buildings 
had  been  re-erected,  and  part  had  not  been  re-built,  and  the 
excavation  before  mentioned  was  in  progress.     Lnmediately 
after  the  service  of  the  declaration  in  ejectment,  the  exca- 
vation was  stayed^  and  the  pit  that  had  been  dug  was  filled 
up.     Upon  this  state  of  facts,  it  was  contended  by  the  lessors 
of  the  plaintiff,  that  a  breach  of  covenant  had  been  conunit- 
ted  in  pulling  down  the  out-buildings,  in  general  n^lect  to 
repair,  and  in  making  the  excavations.     On  the  part  of  the 
defendant  it  was  contended,  that  the  lease  was  to  be  consi- 
dered as  subsisting  on  the  25th  of  March,  1847,  in  conse- 
quence of  the  receipt  of  the  rent  up  to  that  day;  and  that, 
looking  at  the  state  of  the  premises  at  that  time,  the  lessee 
was  to  be  allowed  a  reasonable  time  to  pull  down  and  re- 
build  the  out-buUdings,  and  generally  to  repidr  the  whole 
premises.     And  as  to  the  excavations,  the  defendant  con- 
tended, that  he  was  justified  in  making  them  by  virtue 
of  the  lease,  and  under  the  circumstances  stated.     For  the 
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^purposes  of  dispofiiiig  of  the  action  of  ejectment,  I  do  award  isdo. 
and  determine,  that,  looking  at  the  state  of  the  premises  on 
the  25th  of  March,  1847,  if  the  lessees  were  entitled  bjlaw 
to  a  reasonable  time  from  that  day  to  put  the  premises  in 
repair,  such  reasonable  time  had  not  elapsed  when  the  de- 
claration in  ejectment  was  served.  But  I  award  and  deter- 
mine, that  it  was  the  duty  of  the  lessee,  from  time  to  time, 
to  repair  the  premises  pursuant  to  the  covenant,  and  that 
any  reasonable  time  for  so  repairing  must  date  from  the 
time  each  particular  reparation  was  required.  And  I  also 
award  and  determine,  that  the  lessors  of  the  plaintiff  had  a 
right  to  re-enter  on  the  day  the  declaration  in  ejectment  was 
served,  and  that  the  verdict  found  by  the  jury  is  to  stand." 
A  rule  had  been  obtained,  calling  on  the  lessors  of  the 
plaintiff  to  shew  cause  why  the  award  should  not  be  referred 
back  to  the  arbitrator,  as  far  as  it  related  to  the  action  of 
ejectment ;  against  which  rule — 

Martin  and  Cowling  now  shewed  cause. — The  arbitra- 
tor has  rightly  decided  that  there  was  a  breach  of  the 
covenant  to  repair,  and  consequently  the  lessors  of  the 
plaintiff  are  entitled  to  recover  for  a  forfeiture.  The  receipt 
of  rent,  no  doubt,  affirmed  the  tenancy  up  to  the  time  the 
rent  became  due,  but  there  is  no  authority  to  shew  that 
it  operated  as  an  extension  of  tiie  time  for  repiuring.  The 
principle  established  in  Armhy  v.  Woodward  (a),  namely, 
that  the  receipt  of  rent  by  a  landlord  destroys  his  right  to 
proceed  for  a  forfeiture  previously  committed,  does  not  apply 
here,  for  the  non-repair  of  the  premises  was  a  continuing 
breach,  which  entitied  the  landlord  to  re-enter:  Doe  d. 
Ambler  v.  Woodbridge  (J),  1  Wms.  Saund.  288.  In  Doe 
d.  Flower  v.  Peck  (c),  it  was  held,  that  though  a  distress 
for  rent,  made  on  the  30th  September,  was  a  waiver  of  any 
forfeiture  up  to  that  time,  yet  the  lessor  of  the  plaintiff  was 
entitied  to  recover  in  ejectment,  for  a  continuing  breach  of 

(a)  6  B.  &  C.  519.        (ft)  9  B.  &  C.  376.        (c)  1  B.  &  Ad.  428. 
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1850.  covenant  in  not  insuring  after  the  30th  September.  Z)ce 
d.  Mtiston  V.  Gladwin  (a)  also  shews,  that  a  waiver  of  for- 
feiture by  the  acceptance  of  rent  is  confined  to  the  period 
when  the  rent  was  received.  A  lessor  has  a  right  to  have 
the  premises  kept  in  repair  at  all  times  during  the  term : 
Luxmare  v.  Rohson  {h)\  and  a  reasonable  time  for  repairing 
does  not  commence  afresh  after  each  act  of  waiver,  but  the 
time  continues  running.  It  would  have  been  no  answer  to 
an  action  of  covenant,  to  plead  that  the  plaintiff  authorised 
the  defendant  to  leave  the  premises  out  of  repair,  for  a  co- 
venant cannot  be  discharged  hj  a  parol  licence :  Roe  d. 
Gregson  v.  Harrison  (c). 

Hayesj  in  support  of  the  rule. — The  receipt  of  rent  ope- 
rates as  an  affirmance  of  the  tenancy,  and  therefore  an  ac- 
tion of  covenant  may  be  maintained,  though  ejectment  will 
not  lie.  A  tenancy  may  be  affirmed,  not  only  in  respect  of 
past  breaches,  but  also  prospectively.  Thus,  where  a  lease 
contained  covenants  to  keep  the  premises  in  repiur,  and  also 
to  repair  within  three  months  aftier  notice,  and  the  premises 
being  out  of  repair,  the  landlord  gave  a  notice  to  repair  with- 
in three  months,  that  was  held  a  waiver  of  the  forfeiture  in- 
curred by  breach  of  the  general  covenant  to  keep  the  premises 
in  repair,  and  that  the  landlord  could  not  bring  ejectment  un- 
til after  the  expiration  of  the  three  months:  Doe  d.  More^ 
craft  V.  Menx  (d).  Bayley^  J.,  in  delivering  judgment,  distin- 
guishes that  case  from  Roe  d.  Goatly  v.  Paine  {e\  where  the 
tenant  was  required  to  put  the  premises  in  Telfair  forthtoith. 
Doe  A.  DeRutzeny.  Leims  (f)  proceeded  on  the  same  principle. 
There  the  lease  contained  a  general  covenant  to  repair,  and 
a  further  covenant  that  the  lessor  might  give  notice  of  want 
of  repair,  and  if  the  lessee  did  not  repair  within  two  months, 
the  lessor  might  re-enter  and  do  the  repairs  himself,  theex- 

(a)  6  Q.  B.  953.  (<f)  4  B.  &  C.  606. 

(h)  6  B.  &  A.  584.  (e)  2  Camp.  520. 

(c)  2  T.  R.  425.  (/)  5  A.  &  E.  977. 
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pense  of  which  the  lessee  was  to  repay  at  the  time  of  paying  ^^o. 
his  next  rent,  and  if  he  did  not  do  so  the  lessor  might  dis- 
train on  him  for  the  expense  as  in  case  of  rent  in  arrear. 
There  was  also  a  power  of  re-entry  for  breach  of  any  cove- 
nant The  premises  being  out  of  repair,  the  lessor  gave  the 
lessee  notice  to  repair  within  six  months,  and  that  if  he  did 
not  repair  within  that  time,  the  lessor  would  perform  the 
repairs  and  charge  him  with  the  expense.  The  premises 
were  not  repaired  within  the  six  months.  During  that 
time  a  negotiation  was  entered  into  between  the  lessor  and 
lessee;  and  after  the  expiration  of  the  six  months  the  lessor 
gave  the  lessee  notice,  that  if  he  did  not  agree  to  certain 
terms  in  three  days,  the  lessor  would  hold  him  to  the  cove- 
nants in  the  lease.  The  lessee  did  not  agree ;  and  under 
these  circumstances  it  was  held  that  the  lessor  could  not  re- 
cover in  ejectment  for  a  forfeiture,  he  having  elected  to  per- 
form the  repairs  and  distrain  for  die  expense,  and  the  gene- 
ral power  to  re-enter  not  being  revived  by  the  three  days 
notice.  So  here  the  plaintiff,  having  given  a  licence  to  the 
defendant  to  make  extensive  alterations  on  the  premises, 
cannot  bring  ejectment  before  they  are  completed,  for  the 
licence  is  in  effect  a  declaration  by  the  plaintiff,  that  the 
defendant  shall  continue  as  tenant  while  the  alterations  are 
going  on.  By  the  acceptance  of  rent  the  lease  was  affirmed 
up  to  the  25th  of  March,  1847;  and  there  is  no  forfeiture 
unless  there  was  a  new  breach  after  that  time.  [Alderson,  B. 
— Suppose  the  arbitrator  had  found  that  twelve  weeks  was 
a  reasonable  time  for  repairing,  and  that  ten  weeks  had 
elapsed  when  the  rent  was  received,  would  the  defendant 
have  two  or  twelve  weeks  more?]  The  past  neglect  would 
be  waived,  and  there  would  be  no  breach  until  a  subsequent 
neglect  to  repair  within  a  reasonable  time.  The  acceptance 
of  rent  bars  the  CAtry,  because  it  shews  the  lessor's  intent 
and  election  to  have  the  lease  continue:  Marsh  v.  Curtey8{ay 
— He  also  referred  to  Doe  d.  Darlington  v.  Ulph  (h), 

(a)  Cro.  Eliz.  528.  (b)  18  L.  J.,  Q.  B.,  106. 
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^50^         Pollock,  C.  B.— The  rule  must  be  discharged    The 
question  is,  whether  the  action  of  ejectment  is  properly  dis- 
posed of  by  this  finding — ^*  I  do  award  and  determine,  that, 
looking  at  the  state  of  the  premises  on  the  25th  of  March, 
1847,  if  the  lessee  were  entitled  by  law  to  a  reasonable  time 
fix>m  that  day  to  put  the  premises  in  repair,  such  reasonable 
time  had  not  elapsed  when  the  declaration  in  ejectment  was 
served.   But  I  award  and  determine  that  it  was  the  duty  of 
the  lessee  fix)m  time  to  time  to  repair  the  premises,  pursuant 
to  the  covenant,  and  that  any  reasonable  time  for  so  repairing 
must  date  from  the  time  each  particular  reparation  was  re- 
quired."   That  appears  to  me  to  be  the  correct  rule  of  law, 
and  we  cannot  lay  it  down  that  a  new  time  for  reparation 
commences  after  each  receipt  of  rent     There  may  be  a 
con^derable    distinction  between  the  case  of  an  actual 
breach  before  the  receipt  of  rent,  the  reasonable  time  having 
elapsed,  and  where  the  reasonable  time  is  still  running,  be- 
cause in  the  latter  case  there  is  no  breach  to  waive,  but  in 
the  former  there  is  some  ground  for  saying  that  the  accept- 
ance of  rent  is  a  waiver  of  the  forfeiture  actually  incurred. 
However,  I  do  not  mean  to  express  an  opinion  in  favour  of 
the  proportion  which  Mr.  Hayes  has  contended  for,  and,  I 
must  own,  not  without  some  shew  of  reason;  it  is  sufficient 
to  say,  tiiat,  upon  the  present  award  and  finding,  the  question 
must  bededided  infavour  of  the  lessors  of  the  plaintiff,  unless, 
as  a  matter  of  law,  the  lessees  were  entitied  to  a  reasonable 
time  for  reparation  after  the  rent  received  became  due, 
which  I  think  they  were  not. 

Aldebson,  B. — ^I  do  not  feel  the  same  difficulty  as  the 
Lord  Chief  Baron.  The  receipt  of  rent  is  a  waiver  of  all  for- 
feitures, which  are,  so  to  speak,  single  and  complete,  and  are 
not  in  the  nature  of  continuing  forfeitures.  So  witii  respect 
to  continuing  forfeitures,  where  the  lessee  is  bound  from 
time  to  time  to  keep  the  premises  in  repair,  and  he  omits  for 
an  unreasonable  time,  but  afterwards  repairs  them,  there 
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the  receipt  of  rent  waives  the  previous  forfeiture.  But  where         1850. 
the  matter  is  plainly  a  continuing  breach,  the  only  question  is, 
whether,  when  the  party  seeks  to  re-enter,  the  premi&s 
have  been  an  unreasonable  time  out  of  repair  and  so  con- 
tinue. 

BoLFE,  B. — I  am  of  the  same  opinion.  If,  instead  of  ^*  a 
reasonable  time,"  the  lease  had  named  five  days,  within 
which  the  lessee  was  to  repair,  there  could  have  been  no 
difficulty,  because  the  five  days  had  elapsed  on  the  25th 
March,  1847:  the  receipt  of  rent  would  have  been  a  waiver 
of  the  actual  breach,  but  it  would  have  been  no  waiver  of 
a  neglect  to  repair  between  the  21st  and  25  th,  for  then 
there  was  no  complete  breach. 

Platt,  B. — ^It  is  a  fallacy  to  say  that  the  receipt  of  rent 
was  a  waiver  of  the  breach  of  contract  to  repair,  for  it  was 
a  continidng  breach,  and  until  the  repairs  were  perfected, 
the  lessors  of  the  plaintiff  were  entitled  to  re-enter  for  the 
forfeiture. 

Rule  dischai^ed. 
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juite  3.  TowNEND  r.  WooDRUFF  and  Others. 

A  peTsoD  who  X  BESPASS  for  seiziiig  and  taking  the  plidntiff^s  goods 
for  sale  in  a  ^^^  chattels^  to  wit,  potatoes,  onions,  hampers,  baskets, 
C»***''°^to*   measures,  scales,  and  weights. 

ooenpy  the  soil  Second  plea — That  before  and  at  the  said  tame  when 
neoesaaiy  and  &C.  the  defendant  J.  Woodruff  was  lawfully  possessed  of 
S^SL^Se*"^  a  certidn  close,  called  May  Day  Green,  situate  in  the  parish 
«o«i«»-  of  Bamsley,  in  the  county  of  York,  and  because  the  goods 

taking  the  and  chattels  in  the  declaration  mentioned,  before  and  at  the 
goo^  to^rit,  ^^  ^™^  when  &a,  were  wrongMly  in  and  upon  the  said  close, 
Ea^^&'&i!:  hicumbering  the  same  and  doing  damage  there  to  the 
Pleas,  fint,       defendant  J.  Woodruff,   and   because  the  plaintiff    when 

th^t  W.  was  r  ' 

poaeened  of  a  requested  SO  to  do  by  the  defendant,  J.  Woodruff,  refused  to 
U^^  removethesaidgoodsandchattelsfromandofflhesaid  close, 
Green,  and       the  defendant  J.  Woodruff  in  his  own  risht,  and  the  other 

becauaethe  . 

goods  were  defendants  as  his  servants  and  by  his  command,  seized  and 
op^Ma^thedoee,  took  the  said  goods and  chattels  in  the  said  dose  SO  incumber- 
incnmbering     j^ff  the  Same,  and  removed  and  carried  away  the  same  to  a 

the  same,  ihe        ^  ,  ^  ^  ^    ^ 

defendants^as    small  and  convenient  distance,  to  wit,  to  the  distance  of  ten 

the  serrantA 

<^  W.,  took       yards  from  the  said  dose,  and  there  left  the  same  for  the  use 

the  goods 

and  remoTed  them; — secondly,  that  T.  was  possessed  of  a  close,  part  of  land  called  Maj 
Day  Qreen,  and  because  the  goods  were  wrongfally  upon  the  last-mentioned  dose,  inenm- 
bering  the  same,  the  defendants^  as  the  servants  of  T.,  removed  them.  Replication  to  lint 
plea,  that  a  market  was  held  upon  the  dose  in  which  &c,  for  the  baying  and  selling 
proTisionsi,  and  the  plaintiff  brought  into  the  dose  in  which  &c.,  into  the  market,  the  pota- 
toesy  for  the  purpose  of  selling  the  same,  and  also  then  brought  the  baskets^  being  neoeamiy 
and  proper  lor  holding  and  containing  the  same,  being  no  inconvenience  to  the  holding  of 
the  miokety  when  the  defendants  of  their  own  wrong  seiaed  them.  The  replication  to  the 
seeond  plea  was  in  similar  terms.  Rejoinder  to  replication  to  first  plea — That  A.,  being 
aeLwd  in  fee  of  the  dose  called  May  Day  Green,  and  also  of  the  maiket,  demised  the  dose 
to  W.;  and  because  the  goods  were  wrongfully  on  the  dose,  the  defendants^  as  the  servants 
of  W.,  took  and  ranoved  them.  Rejoinder  to  replication  to  seeond  plesr— That  A.  being 
seised  in  fee  <^  May  Day  Green,  and  also  of  the  inarket,  which  was  hdd  as  wdl  np<»  the 
ekae  in  the  second  plea  mentitmed,  as  upon  other  parts  of  May  Day  Green,  demised  to  W. 
the  said  dose  and  other  parts  of  May  Day  Green ;  that  W.  demised  the  dosi^  bdng  such 
pari  of  May  Day  Green,  to  T.  for  the  purpose  of  erecting  a  staU  thereon  for  seHhig  gMds  in 
the  market,  the  said  dose  not  bdng  an  unreasonable  quantity  of  land  for  that  purpose,  and 
there  being  suflident  ground  left  for  other  perwms  resorting  to  the  market;  and  becauaethe 
goods  were  wrongfolly  plaeed  on  the  dose  without  the  leave  of  T.,  the  defendants,  as  her 
servants,  took  the  goods  and  removed  them: — Udd,  on  demurrer,  that  the  rejoinders  were 
bad,  inasmuch  as  &  demise  to  W.  was  subject  to  the  right  of  market 
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oF  the  pluntiff,  doing  no  unnecessary  damage  to  the  said         1850. 
goodsy  &c;  qius  simteadem,  &c. — Yeiification.  Townkxd 

Fifth  plea. — That,  before  and  at  the  time  when  &c.,  one 
"Mary  Thompson  was  lawfully  possessed  of  a  certain  close, 
part  and  parcel  of  certain  land  called  May  Day  Green,  si* 
tuate  &c,  and  because  the  goods  and  chattels  in  the  declar- 
ation mentioned,  before  and  at  the  same  time  when  &c., 
were  wrongftdly  in  and  upon  the  last-mentioned  close,  in- 
cumbering the  same  and  doing  damage  to  Mary  Thompson, 
the  defendants  at  the  said  time  when  &c.,  as  the  servants 
of  Mary  Thompson  and  by  her  command,  seized  and  took 
the  said  goods  and  chattels  in  the  last-mentioned  close  so 
incumbering  the  same,  and  removed  and  carried  away  the 
same  to  a  small  and  convenient  distance  &c.,  doing  no  un- 
necessary damage,  &c.;  quse  sunt  eadem. — Verification. 

Replication  to  the  second  plea, — That,  long  before  and 
until  and  at  the  said  time  when  &c.,  there  of  right  has 
been,  and  of  right  has  been  used  and  accustomed  to  be,  and 
fitiU  of  right  ought  to  be,  a  certain  public  market  held  in 
and  upon  the  said  close  in  which  &c.,  on  Wednesday  in 
each  and  every  week  throughout  the  year,  for  the  buying 
and  selling  of  all  and  all  maimer  of  provimons;  and  that, 
before  and  at  the  said  time  when  &c.,  the  same  being  on 
Wednesday,  a  certain  public  market  was  duly  held  in  and 
upon  the  said  close  in  ^which  &c.,  for  the  buying  and  selling 
of  all  and  all  manner  of  provisions  as  aforesaid;  and  that  the 
plaintiff,  then  being  a  person  obtaining  his  livelihood  by 
buying  and  selling  provisions,  before  the  said  time  when 
&C.,  to  wit,  on  &c,  brought  into  the  said  close  in  which  &c., 
into  the  said  public  market  there,  the  potatoes  and  onions 
in  the  declaration  mentioned,  for  the  purpose  of  ex- 
poong  to  sale  and  selling  the  same  in  the  sidd  market,  the 
same  being  provisions  as  aforesaid,  and  then  brought,  toge- 
ther with  the  said  potatoes  and  onions,  the  said  hampers, 
baskets,  &c.,  into  the  said  close  in  which  &c.,  the  said 
hampers  and  baskets  then  holding  and  containing  the  said 
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1850.        potatoes  and  onionsy  and  being  neceeeary  and  proper  for 
TownHD      holding  and  containing  the  same,  and  beii^  commonly  of 

WooPBvir.  ^^^  ^^^  ^  ^®  ^^  market  for  that  pnrpoee^  and  being  no 
inconvenience  or  annoyance  to  the  holding  the  said  maricet, 
or  to  any  person  buying  or  selling  or  trafficking  thereat  or 
therein,  and  the  said  measares,  scales,  and  weights  being 
necessary  and  proper  utensils  and  implements  of  the  said 
business  of  the  plaintiff  for,  and  being  necessary  and  proper 
for,  the  measuring  and  weighing  out  of  the  said  provisions 
on  the  sale  thereof,  and  being  commonly  of  right  used  in 
the  said  market  for  that  purpose,  and  being  no  inconve- 
nience or  annoyance  to  the  holding  the  said  market,  or  to 
any  person  buying  or  selling  or  trafficking  thereat  or 
therein,  which  said  potatoes  and  onions  were  in  and  upon 
the  said  dose  in  which  &c,  so  by  the  pbdntiff  exposed  for 
sale  as  aforesaid,  and  held  and  contained  as  aforesaid,  and 
with  the  said  measures,  scales,  and  weights  for  the  purpose 
aforesaid,  until  the  defendants  of  their  own  wrong  afterwards, 
on  the  said  Wednesday,  during  the  said  market  so  as  afore* 
said  held,  to  wit,  on  &c.,  the  s^  potatoes  and  onions  in  and 
upon  the  said  close  in  which  &c,  in  the  said  market  so  as 
aforesaid  exposed  to  sale,  and  held  and  contained  as  afore- 
said, with  the  said  measures,  scales,  and  weights,  and  other 
weights  for  the  purpose  aforesaid,  seized,  took,  and  cotk- 
veyed  away  as  in  the  declaration  mentioned. — ^Verifica- 
tion. 

The  replication  to  the  fifth  plea  was  in  terms  the  same. 

Rejoinder  to  the  replication  to  the  second  plea. — That 
before  and  at  the  time  of  the  making  of  the  demise  herein- 
after next  mentioned,  TViUiam  Pitt  Earl  Amherst,  Henry 
Thomas  Earl  of  Chichester,  and  the  Beverend  William 
Alderson,  Clerk,  were  seised  in  their  demesne  as  of  fee  of 
and  in  the  said  close  called  May  Day  Oreen,  and  were  also 
seised  as  of  fee  of  the  said  market,  and  being  so  seised,  they 
the  said  William  Pitt  Earl  Amherst,  Henry  Thomas  Earl 
of  Chichester,  and  the  Reverend  William  Alderson,  Clerk, 
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before  the  said  time  when  &C9  to  wit,  on  &c,  demised  the  1850. 
said  close,  called  May  Day  Green,  to  the  defendant  Joseph  Towhbnd 
Woodruff,  for  one  whole  year  then  next  ensuing,  and  so  on^ 
from  year  to  year,  as  long  as  they  the  said  William  Pitt 
Earl  Amherst,  Ilenry  Thomas  Earl  of  Chichester,  and  the 
Reverend  William  Alderson,  Clerk,  and  the  said  Joseph 
Woodruff,  should  respectively  please;  by  virtue  of  which 
said  demise  the  said  Joseph  Woodruff,  afterwards  and  be- 
fore the  said  time  when  &e,  to  wit,  on  &c.,  entered  into  and 
upon  the  said  dose  called  May  Day  Green,  and  became  and 
was  possessed  thereof  as  in  the  said  second  plea  mentioned. 
That  the  defendant,  Joseph  Woodruff,  being  so  possessed  of 
the  said  dose  called  May  Day  Green,  the  plaintiff,  before 
the  said  time  when  &c,  had  wrongfully,  and  without  the 
leave  or  licence  and  against  the  will  of  the  said  Joseph 
Woodruff,  put,  placed,  and  set  down  the  goods  and  chattels 
in  the  declaration  mentioned,  and  because  the  same  were 
at  the  said  time  when  &c.,  without  the  leave  or  licence  and 
against  the  will  of  the  said  Joseph  Woodruff,  wrongfully  in 
and  upon  the  said  close,  and  set  down  and  standing,  lying, 
and  resting  in  and  upon  the  soil  and  groimd  thereof,  and  in- 
cumbering the  same  close,  and  doing  damage  there  to  the  said 
Joseph  Woodruff,  and  because  the  plaintiff,  when  requested 
so  to  do  by  the  said  Joseph  Woodruff  as  aforesaid,  refiised 
to  remove  the  said  goods  and  chattels,  he  the  defendant 
Joseph  Woodruff  in  his  own  right,  and  the  other  defendants 
as  his  servants  and  by  his  command,  seized  and  took  the 
said  goods  and  chattels  in  the  said  close  so  incumbering  the 
same  as  aforesaid,  and  removed  and  carried  away  the 
same  to  a  small  and  convenient  distance,  and  there  left 
the  same  for  the  use  of  the  plaintiff,  doing  no  unnecessary 
damage  &c.)  as  they  lawfully  might  for  the  cause  aforesaid. 
— ^Verification. 

The  rejoinder  to  the  replication  to  the  fifth  plea  stated, 
that  the  same  persons  ''were  seised  in  their  demesne  as 
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1850.        of  fee  of  and  in  the  laud  called  May  Day  Green,  In  the 
TowMEMD      ^^  P^®^  mentioned,  and  were  also  seised  as  of  fee  of  the 
V.  market  in  the  replication  to  the  fifth  plea  mentioned,  and 

which  said  market,  before  and  at  the  said  time  when  &c.,  was 
held  as  well  in  and  upon  the  said  close  in  the  fifth  plea  men- 
tioned, as  in  and  upon  other  parts  of  the  siud  land  called 
May  Day  Green."  It  then  stated,  as  in  the  other  rejoinder, 
a  demise  to  Joseph  Woodruff  of  **  the  said  close  in  the  fifth 
plea  mentioned,  and  the  said  other  parts  of  the  said  land 
called  May  Day  Green,  in  and  upon  which  the  sidd  mar- 
ket was  so  held  as  aforesaid ;''  by  virtue  of  which  said  de- 
mise Joseph  Woodruff  entered  and  was  possessed  thereof. 
That  Joseph  Woodruff,  being  so  possessed,  '^  before  the  said 
time  when  &c.,  to  wit,  on  &c,  demised  and  let  the  close  in 
the  fifth  plea  mentioned,  being  such  part  and  parcel  of  the 
said  land  called  May  Day  Green,  to  the  said  Mary  Thomp- 
son for  a  certain  term,  to  wit,  for  the  term  of  half  a  year, 
for  the  purpose  of  erecting  a  certain  stall  or  standing  in  and 
upon  the  said  close,  being  such  part  and  parcel  of  the  Bsid 
land  called  May  Day  Green,  and  in  the  said  market  so 
held  thereon,  and  on  the  said  other  parts  of  the  said  land 
called  May  Day  Green,  for  the  purpose  of  selling  and  dis- 
posing of  goods  and  chattels  at  such  stall  or  standing  in  the 
said  market,  the  said  close  so  being  such  part  and  parcel  of 
the  said  land  called  May  Day  Green,  not  being  an  unreason- 
able quantity  of  land  for  that  purpose,  and  there  being  suf- 
ficient market  ground  left  for  all  other  persons  resorting 
thereto,  and  for  all  the  purposes  of  the  said  market **  The 
rejoinder  then  stated  that  Mary  Thompson  entered  and  was 
possessed  of  the  said  close,  and  because  the  goods  were 
wrongfiilly  placed  thereon  without  the  leave  or  licence  of 
Mary  Thompson,  the  defendants  as  her  servants  took  the 
goods  and  removed  them  to  a  convenient  distance  &c — 
Verification. 

Special  demurrer  to  the  rejoinder  to  the  replication  to 
the  second  plea,  assigning  for  causes  (amongst  others),  that 
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tiie  rejoinder  is  either  a  denial  of  the  repiication,  in  which         1850. 
case  it  is  infornud,  and  also  should  have  concluded  to  the       Townbnd 
country;  or  it  confesses  the  replication,  and  avoids  it  by     ^voodruft. 
matter  which  is  either  immaterial  or  improperly  pleaded: 
also,  that  the  defendants  ought  to  have  shewn  by  what 
right  the  owners  in  fee  of  the  close  and  market  demised  the 
market,  freed  from  and  independent  of  the  right  to  hold 
the  market 

There  was  a  demurrer  on  similar  grounds  to  the  rejoin- 
der to  the  replication  to  the  fifth  plea. 

The  defendant's  points  were,  that  the  replications  were 
insufficient,  inasmuch  as  they  admitted  that  the  goods  were 
upon  the  locus  in  quo  incumbering  the  ground,  witliout 
shewing  any  right  to  stallage  or  standage  by  Ucence  from 
the  owners  of  the  soil  or  otherwise,  or  any  satis&ction 
made  to  the  owners  of  the  soil  for  the  use  of  it 

Cowlififf,  in  support  of  the  demurrers. — The  rejoinders  are 
bad  in  form  and  substance.  Their  meaning  is  ambiguous. 
If  intended  to  be  a  traverse  of  the  right  to  hold  the  mar- 
ket, the  traverse  is  informal;  but  if  they  admit  the  public 
right  of  market,  they  are  bad  in  substance,  for  then  it  be- 
comes immaterial  whether  or  no  the  goods  were  placed 
there  with  the  licence  of  Woodruff  or  his  lessee. 

The  main  question,  however,  is,  whether  the  replications 
are  good;  and  it  is  submitted  that  they  are.  Every  person 
who  brings  to  a  market  goods  for  sale  has  a  right  to  place 
them  on  the  ground,  subject  to  groundage.  The  plaintiff 
does  not  set  up  a  claim  of  piccage,  or  in  any  way  to  in- 
terfere with  the  soiL  The  Mayor  of  Lawnsoiis  case  {a\ 
and  Austin  v.  fVhittred{b)^  are  express  authorities  that  goods 
brought  to  a  market,  and  there  set  on  the  ground^  are  not 
damage  feasant,  and  cannot  be  distrained  as  such,  though 
the  owner  reAise  to  pay  toll:   Wifflu  v.  Peachy {c\  Mayor 

(a)  Cro.  Eliz.  75.        (h)  Willes,  623.        (c)  2  Ld.  Rayin.  1589. 
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1850.  of  Norvnch  v.  Swann(a)j  and  Mayor  of  Northampton  y. 
TowHSKD  Ward(b),  do  not  militate  against  this  view,  but  only  dedde 
that  trespass  lies  for  setting  tables  or  erecting  stalls  in  a 
market-place,  without  leave  of  the  owner  of  the  soiL  If 
the  plaintiff  has  occupied  more  ground  than  he  ought  to 
have  done,  the  owner's  remedy  is  not  by  distress,  but  by 
an  action  for  compensation  for  the  use  of  the  soiL 

TomKnsoTiy  contriL  ^The  question  is  best  raised  by  the 
last  replication  and  rejoinder.  The  goods  were  damage 
feasant  on  the  close  demised  to  Mary  Thompson.  A  per- 
son entitled  to  sell  goods  in  a  market  has  no  right  to  occupy 
the  ground  with  baskets  and  measures  to  the  ezclusicm  of 
others.  In  Austin  v.  fVhittredf  the  defendant  reUed  rather 
upon  his  title  to  the  market  than  on  his  title  to  the  soiL  In 
Mayor  of  Norvnch  y.  Swann,  the  right  to  occupy  ground 
in  a  market  was  construed  with  greater  strictness  than  in 
the  previous  cases.  In  Mayor  of  Northampton  v.  Ward, 
the  Court  said,  ^  that,  by  law,  every  man  has,  of  common 
right,  a  liberty  of  coming  into  any  public  market,  to  buy 
and  sell,  without  paying  any  toll,  if  it  be  not  due  by  custom 
or  prescription ;  but  if  he  requires  any  particular  easement 
or  convenience,  as  a  stall  in  the  market,  he  must  have  the 
licence  of  the  owner  of  the  soil  for  that  purpose,  if  there  be 
no  particular  smn  fixed  by  the  custom  of  the  market  for 
stallage ;  but  if  there  be  a  fixed  sum  or  duty  by  custom, 
that  cannot  be  exceeded,  but  still  he  mufit  agree  with  the 
owner  of  the  soiL"  [Alderson^  B. — Erecting  a  stall  is  very 
different  from  placing  goods  in  baskets  on  the  ground  for 
sale.  A  person  must  bring  his  produce  to  market  in  bas- 
kets or  sacks,  or  other  convenient  modes.  PoUock,  C.  B. 
— ^We  are  all  clearly  against  you  on  this  point] 

The  rejoinder  to  the  replication  to  the  fifth  plea  is  good. 
The  defendants  justify  the  removal  of  the  plaintiff's  goods 
as  inciunbering  a  close.     The  plaintiff  replies  that  a  public 

(fl)  2  W.  BL  1115.  (6)  2  Str.  1238;  1  Wils.  107. 
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market  was  held  in  the  close,  to  which  the  defendants  re-        I8JI0 
join  a  demise  of  a  portion  of  the  close  for  a  stall,  sufficient      Towhud 
room  in  the  market  being  left  for  other  peraonfl.     Prince  v.     ^^J;,„ 
Ijewis{a)  shews,  that  the  owner  of  a  market  is  not  bound 
to  appropriate  the  whole  space  to  the  piuposes  of  the  mar- 
ket, if  sufficient  remain  for  accommodation  of  the  persons 
resorting  to  it      He  also  referred  to  Benninyton  v.  Tay- 
lar(b)  and  Lackwood  v.  fVood{c). 

CawUtiff,  in  reply. — This  is  not  the  case  of  a  letting  of  a 
stall  to  Mary  Thompson.  The  defendant  Woodruff  had 
only  a  demise  of  the  close,  not  of  the  market,  and  he  de- 
mised a  part  of  the  close  to  Mary  Thompson,  but  the  right 
to  regulate  the  market  remained  in  the  lords. 

Pollock,  C.B. — Our  judgment  must  be  for  the  pltun- 
tiff.  The  defendant  Woodruff  justifies  under  a  demise  of 
the  dose  by  the  owners  in  fee,  but  that  is  subject  to  the 
right  of  market  stated  in  the  replication.  Mary  Thompson 
takes  under  a  demise  by  Woodruff  of  a  part  of  the  close, 
and  consequently  her  right  is  subject  to  the  same  right  of 
market. 

Aldebson,  B.,  Bolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  5  B.  &  C.  363.  (b)  2  Lutw.  1517.  (c)  6  Q.  B.  r?. 
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June  4.  *  Sleigh  v.  Sleigu. 


Assi 


The  drawer  of  jaLSSUMPSIT  for  money  paid  to  the  defendant's  use.— 

an  accomma'      -__  . 

daiion  bill  Flea,  non  assumpsit 

^ptor  for*^  At  the  trial,  before  Parke,  B.,  at  the  Middlesex  Sittings  in 

money  l^d  to  Trinity  Term,  1849,  it  appeared  that  the  action  was  brought 

holder  of  the  to  recover  the  sum  of  25iL  paid  by  the  plaintiff  under  the  fol- 

not'only  the  lowing  circumstances : — The  plaintiff  drew  and  indorsed  a 

money  paid  jjjn  ^f  exchange  for  lOOi  for  tiie  defendant's  accommod^ 
pro  tanto  dia-      ^  ^ 

charged  the  tion.      It  was  delivered  to  the  defendant,  and  he  n(^o- 

aooeptor,  but  tiated  it ;  when  due  it  was  not  paid  by  the  defendant,  but 

^J^y-  the  plaintiff  paid  25t  to  the  holder,  in  part,  and  that  sum 

made  at  his  he  sought  to  recover  from  the  defendant  in  this  form  of  ac- 

request,  either     ,  , 

exjprees  or  im-  tion.  The  bill,  not  being  taken  up,  remained  in  the  hands 
fore,  where  the  ^^  ^^  holder,  in  order  that  he  might  recover  the  remainder 
^^**d  rlaeir  ^^°^  ^®  defendant  and  other  parties,  and  there  was  no 
for  the  accom-  proof  of  due  presentment  to  the  defendant,  nor  of  notice  of 
the  defendant,  dishonour.  The  learned  judge  directed  a  verdict  for  the 
biU^ex-*^''*  pl^tiff,  reserving  leave  for  tiie  defendant  to  move  to  enter 

change,  which,  ^  nonsuit 
when  due,  was 
diahonoumi, 

t^  Idt^^*^  ^^^^^'^^9  "1  the  same  Term,  obtained  a  rule  nisi  accord- 
haying  re-        ingly.     Against  which — 

ceived  notice 
of  diahonour, 

and  without  Martin  and   Bernard  shewed   cause   in  the   following 

any  request  , 

from  the  de-  IVIichaelmas  Vacation  (Dec  Sy — This  was  not  a  volun- 
a^partof^e  **7  payment  by  the  plwntiff  in  his  own  wrong.  The 
h  Id***  -^        drawer  of  a  bill  of  exchange  is  under  a  moral  obligation  to 

Hdd,  that  he    pay  it,  especially  where  he  signs  his  name  as  a  surety,  and  if 

could  not  re---  ^  .,  j-i»j»i_  -l 

cover  the         he  chooses  to  waive  due  notice  of  dishonour,  he  may  never- 

STdrft^t  theless  recover  against  the  acceptor.  The  defendant  derived 
in  an  action      a  benefit  from  the  payment,  for  the  holder  of  the  bill  could 

for  money  paid  ^    *^ 

to  his  use;  for 

there  was  no  implied  undertaking  to  indemnify  against  a  payment  which  the  drawer  volun- 
tarily made,  with  full  knowledge  that  he  was  not  bound  to  pay. 

QtMTre,  whether  the  same  rule  applies  to  cases  where  the  legal  obligation  has  been  dis- 
cfajurged  by  circumstances  unknown  to  the  drawer. 
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only  recover  from  him  the  reddue:  Bacon  v.  Searles  (a).  ^  l^O- 
lParke,B. — No  doubt  this  was  money  paid  for  the  acceptor's 
use,  because  it  exonerated  him  pro  tanto;  but  how  was  it 
paid  at  his  request,  for  the  plaintiff  was  not  bound  to  pay 
the  bill?]  The  payment  was  a  benefit  to  the  defendant,  and 
therefore  the  law  will  imply  a  request  Inpointoflawthiswas 
a  contract  of  indemnity  against  any  expense  which  the  plain- 
tiff might  be  put  to  by  having  drawn  the  bill :  Pownal  v. 
Ferrand(h)y  Huntley  y.  Sanderson  (c).  The  defendant  cannot 
take  advantage  of  the  want  of  notice  of  dishonour.  As  soon  as 
he  made  default  in  the  performance  of  his  engagement,  the 
plaintiff  acquired  an  authority  to  pay  the  bill:  Alexander 
V.  Vane  (d),  Simpson  v.  Penton  (e).  In  Piiman  on  Prin- 
cipal and  Surety  (/),  it  is  said,  ^*  If  the  obligation  which  the 
surety  engaged  his  principal  should  perform  is  the  payment 
of  a  sum  of  money,  and  the  money  is  due  to  the  creditor 
under  the  contract,  the  surety  may  pay  the  creditor  the 
money  due  to  him,  even  though  he  did  not  pay  the  debt  by 
the  desire  of  the  creditor;  for  the  joint  obligation  of  the 
prindpal  and  surety  towards  the  creditor  is  suffident  to 
prove  the  principal's  consent  or  authority  to  making  that 
payment."  In  support  of  that  doctrine  reference  is  made  to 
thejudgmentof  Lord£i?iiyoit,  C.  J.,  in  JSxcJly,  Partridge{g\ 
BroughtarCs  case  (A),  and  the  judgment  of  Lord  Brougham^ 
C,  in  Hodgson  v.  Shaw(iy 

Crowder^  in  support  of  the  rule. — The  plaintiff  was  in  the 
same  position  as  a  drawer  for  value,  and  was  not  obliged  to 
pay  the  bill,  except  upon  the  receipt  of  due  notice  of  dis- 
honour. He  might  have  sued  the  defendant  on  the  bill,  but 
cannot  recover  for  money  paid  to  his  use ;  for  the  defend- 

(a)  1  H.  Bl.  88.  (/)  Page  130. 

(6)  6  B.  &  C.  439.  (g)  8  T.  R.  308. 

(c)  1  C.  &  M.  467.  (Jk)  6  Rep.  24. 

(rf)  1  M.  &  W.  511.  (i)  3  Mj.  &  K.  183. 
(e)  2  C.  &  M.  430. 
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1 850.  ant  never  requested  him  to  dispense  with  notice  of  dishonoar, 
or  to  pay  the  bill  or  any  part  of  it  This  was  a  voluntary 
payment  by  the  plaintiff  in  his  own  wrong.  In  all  the  cases 
where  a  drawer  has  recovered  against  an  acceptor  for  money 
paid  to  his  use,  the  payment  has  been  under  compulsion, 
or,  at  all  events,  there  has  been  a  l^al  obligation  to  pay. 
Here  the  omisedon  to  give  notice  of  dishonour  dischaiged 
the  phuntiff  from  all  liability  in  respect  of  the  bill:  Ex 
parte  Heath  (a),  Bayky  an  Bills  {b). 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — This  case  was  tried  before  me  in  the  Sittings 
in  Trinity  Term  last,  when  the  plaintiff  recovered  a  verdict, 
leave  being  reserved  to  the  defendant  to  enter  a  nonsuit 
Arule  nisi  was  granted^  and  argued  after  Michaelmas  Term. 

The  question  is,  whether  the  plaintiff  can  recover,  in  an 
action  for  money  paid  to  the  defendant's  use,  the  sum  of 
25£,  which  he  paid  under  these  circumstances.  [His  Lord- 
ship stated  the  facts  as  above  set  ferth.]  It  must  be  taken, 
therefore,  for  the  ptuposes  of  tiiis  suit,  that  the  plaintiff  has 
paid  the  money  without  being  compellable  at  law  to  do  sa 
Now,  to  make  a  person  liable  in  this  form  of  action  for 
money  paid  to  the  defendant's  use,  the  plaintiff  must  not 
merely  shew,  that  the  money  paid  pro  tanto  discharges  the 
liability  of  the  defendant  to  the  holder  of  the  bill,  but  also 
that  it  was  paid  at  tiie  request,  express  or  implied,  of  the 
defendant  Here  tiie  money  paid  clearly  discharges  pro 
tanto  the  liability  of  tiie  defendant,  as  acceptor,  to  the  holder; 
and  it  is  also  clear,  that  there  was  no  express  request  from 
the  defendant  to  the  plaintiff  to  pay  the  money. 

It  remains,  therefore,  to  be  seen  whether  there  was,  from 
the  circmnstances,  an  implied  request  for  him  to  do  so.  Now 

(a)  2  V.  &  B  240.  (h)  Page  295,  6th  ed. 
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there  is  no  doubt,  that,  if  a  person  lends  his  name  to  another  1850. 
for  his  accommodation,  the  party  accommodated  undertakes 
to  pay  the  bill  at  maturitj,  and  further,  to  indemnify  the  per- 
son accommodating  him,  in  case  that  person  is  compelled  to 
pay  the  bill  for  him  (Byks  an  BiOs,  p.  94);  and  this,  no  doubt, 
is  an  implied  authority  to  such  person  to  pay  it,  if  he  be  in 
that  situation  that  he  may  be  compelled  by  law  to  pay  the 
bill,  though  the  holder  do  not  actually  compel  him  to  do  so; 
and  after  payment  he  may  sue  the  party  accommodated  for 
money  paid  on  his  account;  for  such  payment  is,  in  [truth, 
under  the  implied  authority  given  by  the  contract  of  accom- 
modation between  the  parties ;  and  whether  this  be  a  pay- 
ment of  the  whole  bill,  or  of  only  a  part  of  it,  makes  no 
difference.  But  the  defendant,  as  the  person  accommodated, 
has  not,  we  think,  undertaJken  to  indemnify  the  plaintiff 
against  the  consequences  of  any  payment  which  the  plaintiff 
may  voluntarily  make  with  knowledge  of  the  circumstances. 
Whether  it  is  so  in  cases  in  which  the  legal  obligation  has 
been  discharged  by  circumstances  unknown  to  him,  as  for 
instance,  by  the  creditor  having  given  time  to  the  principal 
debtor  without  his  knowledge,  it  is  unnecessary  to  deter- 
mine; but  where  a  payment  is  made,  as  in  this  case,  with 
the  knowledge  on  the  part  of  the  plaintiff  that  he  was  not 
boimd  to  pay,  for  the  want  of  a  notice  of  dishonour,  to  which 
he  was  unquestionably  entitled,  we  think  the  payment  is 
not  made  ivith  the  imj^ed  authority  of  the  defendant  It 
is  very  true,  that,  if  the  plaintiff  here  had  voluntarily  paid 
the  whole  bill}  he  might  have  sued  the  defendant ;  but  this 
is  on  another  principle,  viz.,  that  the  plaintiff  becomes  the 
holder  of  the  bill  after  it  is  paid  by  him;  and  a  holder  so  si- 
tuated may,  according  to  the  law-merchant,  sue  the  acceptor 
upon  the  bill  itself;  for  the  holder  may  always  waive  the  want 
of  due  presentment  and  notice,  and  sue  the  acceptor,  who  is 
not  discharged  by  the  want  of  it,  but  not  a  collateral  party, 
who  is  discharged  by  the  same  laches.  But  the  holder  in 
such  case  does  not  sue  him  as  for  the  money  pud  to  his  use. 
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nor  is  a  request,  express  or  implied,  in  such  a  case  at  all  ma- 
terial to  his  recovering  the  amount  But  here  the  plaintiff 
cannot  sue  on  the  bill ;  for,  not  having  paid  it,  he  is  not 
the  holder;  and  he  has  on  these  facts  only  paid  money  to 
the  holder  voluntarily,  and  without  request,  express  or 
implied,  from  the  defendant  We  are,  therefore,  of  opinion 
that  the  defendant  is  entitled  to  a  rule  absolute  to  enter 

a  nonsuit 

Bule  absolute. 


June  5. 

Proceedings 
in  outlawry 
cannot  be 
founded  on  a 
ca.  aa.  retom- 
able  "  imme- 
diately after 
the  execution 
thereof 


Lett  v.  Hameb. 

JJiRROR  coram  vobis  to  reverse  proceedings  in  outlawry 
after  final  judgment  The  error  assigned  was,  that  tlie  writ 
of  capias  ad  satisfaciendum,  which  issued  in  vacation,  was 
made  returnable  *^  immediately  after  the  execution  thereof," 
whereas  it  ought  to  have  been  made  returnable  on  a  day 
certain  in  Term. 

Lushj  for  the  plaintiff  in  error. — ^Proceedings  in  outlawry 
cannot  be  founded  on  a  writ  of  capias  returnable  imme- 
diately after  the  execution  thereof.  At  conmion  law,  the 
capias  must  have  been  returnable  on  a  general  return  day, 
and  the  exi^  facias  tested  on  the  quarto  die  post  of  the 
return  of  the  capias:  Tidd.Prac.  129, 132.  The  2  Will  4, 
c.  39,  8. 6,  enacts,  **  that,  after  judgment  given  in  any  action 
commenced  by  writ  of  summons,  &c.,  under  the  authority 
of  this  Act,  proceedings  to  outlawry  or  waiver  may  be  had 
and  taken,  and  judgment  of  outlawry  or  waiver  given,  in  such 
manner  and  in  such  cases  as  may  now  be  lawfully  done  aft«r 
judgment  in  an  action  commenced  by  original  writ;"  that 
means  by  capias  returnable  on  a  day  certain.  The  3  &  4 
WiU.  4,  c.  67, 8.  2,  which  is  relied  on  by  the  plaintifi^  enacts, 
"that  all  writs  of  execution  maybe  tested  on  the  day  on  which 
the  same  are  issued,  and  be  made  returnable  immediately  after 
the  execution  thereof."    But  the  object  of  that  enactment 


Per  Curiam  (d) — 


Judgment  for  the  defendant. 


(a)  18  L.  J.,  Q.  B.,  227.  (d)  PoUock,  C.B.,  Aldersan,  B., 

(6)  1  M.  &  W.  58.  Roife,  B.,  Piatt,  B. 

(c)  10  Q.  B.  896. 
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was  to  facilitate  the  recovery  of  the  fruits  of  the  judgment,  1850. 
by  enabling  the  party  to  compel  the  sheriff  to  render  an  ac 
count  forthwith.  An  outlawry  cannot  be  founded  on  such 
a  writ,  for  it  never  can  be  returnable  until  after  it  is  execut- 
ed. A fi. fa. returnable  ^^immediately  after  the  execution 
thereof,  is  not  executed  until  the  whole  amount  indorsed  is 
levied  under  it:  Jordan  v.  Binckes{a)i  and  in  like  manner  a 
ca.  sa.  of  that  description  is  current  until  the  defendant  is 
arrested  upon  it  Bail  cannot  be  fixed  by  such  a  writ: 
Kemp  V.  Hi/slap  (J).  This  point  was  determined  by  the 
Court  of  Queen's  Bench  in  Lewis  v.  Holmes  (c\  where  Lord 
DenmaUy  C.  J.,  in  delivering  the  judgment  of  the  Court, 
says,  '^  First,  it  is  said  that  no  proceedings  to  outlawry  can 
be  grounded  on  a  ca.  sa.  returnable  immediately  after  exe- 
cution, as  such  writ  can  only  be  executed  by  arresting  the 
defendant,  in  which  case  there  is  no  ground  for  proceeding 
to  outiawry.  If  he  be  not  arrested,  the  writ  does  not  be- 
come returnable;  and  the  fact  of  its  being  returned  cannot 
help,  whether  it  is  done  by  a  Judge's  order  or  not;  for, 
strictiy  speaking,  no  writ  can  be  returned  before  it  is  re- 
turnable, although  a  Judge  may  order  the  sheriff  to  return 
what  he  has  done  upon  it,  and  so,  in  some  sense,  to  return 
the  writ" 

S.  Temple,  in  support  of  the  rule. — K  Leiois  v.  Holmes  was 
correctiy  decided,  no  doubt  this  case  must  be  governed  by 
it;  but  it  proceeded  on  the  authority  o£Kemp  v.  Hyslap,  and 
the  reasons  there  given  do  not  support  it — [^PoUock,  C.  B. — 
The  case  of  Leuns  v.  Holmes  is  in  point,  and,  if  incorrectiy 
decided,  must  be  set  right  by  a  Court  of  Error.] 
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nor  is  a  request^  express  or  implied^  in  such  a  case  at  all  nia« 

terial  to  his  recovering  the  amount     But  here  the  plaintiff 

cannot  sue  on  the  bill ;    for,  not  having  paid  it,  he  is  not 

the  holder;  and  he  has  on  these  facts  only  paid  money  to 

the  holder  voluntarily,   and  without  request,  express  or 

implied,  from  the  defendant     We  are,  therefore,  of  opinion 

that  the  defendant  is  entitled  to  a  rule  absolute  to  enter 

a  nonsuit 

Bule  absolute. 


JwM  5, 

Prooeedingi 
in  outlawry 
cannot  be 
founded  on  a 
ca.  sa.  retom- 
able  "  imme- 
diately after 
the  execution 
ihereot" 


Levy  v.  Hameb. 

JJiRROR  coram  vobis  to  reverse  proceedings  in  outlawry 
after  final  judgment  The  error  assigned  was,  that  the  writ 
of  capias  ad  satisfaciendum,  which  issued  in  vacation,  was 
made  returnable  *^  immediately  after  the  execution  thereof," 
whereas  it  ought  to  have  been  made  returnable  on  a  day 
certain  in  Term. 

Liuh,  for  the  plaintiff  in  error. — Proceedings  in  outkwry 
cannot  be  founded  on  a  writ  of  capias  returnable  inmic- 
diately  after  the  execution  thereof.  At  common  law,  the 
capias  must  have  been  returnable  on  a  general  return  day, 
and  the  exi^  facias  tested  on  the  quarto  die  post  of  the 
return  of  the  capias:  Tidd.  Prac.  129, 132.  The  2  Will  4, 
c.  39,  s.  6,  enacts,  ^'  that,  after  judgment  given  in  any  action 
commenced  by  writ  of  summons,  &c.,  under  the  authority 
of  this  Act,  proceedings  to  outiawry  or  waiver  may  be  had 
and  taken,  and  judgment  of  outlawry  or  waiver  ^ven,  in  such 
manner  and  in  such  cases  as  may  now  be  lawfully  done  after 
judgment  in  an  action  commenced  by  original  writ;"  that 
means  by  capias  returnable  on  a  day  certain.  The  3  &  4 
WilL  4,  c.  67,  s.  2,  which  is  relied  on  by  the  plaintiff,  enacts, 
'^that  all  writsof  execution  maybe  tested  on  the  day  on  which 
the  sameare  i8sued,andbe  maderetumable  immediately  after 
the  execution  thereof."    But  the  object  of  that  enactment 
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Per  Curiam  (d) — 


Judgment  for  the  defendant. 


(a)  18  L.  J.,  Q.  B.,  227.  (d)  PoUock,  C.B.,  AMerson,  B., 

(6)  1  M.  &  W.  58.  Rol/e,  B.,  Piatt,  B. 

(c)  10  Q.  B.  896. 
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was  to  facilitate  the  recovery  of  the  fruits  of  the  judgment,  1850. 
by  enabling  the  party  to  compel  the  sheriff  to  render  an  ac- 
count forthwith.  An  outlawry  cannot  be  founded  on  such 
a  writ,  for  it  never  can  be  returnable  imtil  after  it  is  execut- 
ed. A fi. fa. returnable  ^^immediately  after  the  execution 
thereof,  is  not  executed  until  the  whole  amount  indorsed  is 
levied  under  it:  Jordan  v.  Bincke8(a);  and  in  like  manner  a 
ca.  sa.  of  that  description  is  current  until  the  defendant  is 
arrested  upon  it  Bail  cannot  be  fixed  by  such  a  writ: 
Kemp  V.  Hi/slop  (b).  This  point  was  determined  by  the 
Court  of  Queen's  Bench  in  Lewis  v.  Holmes  (c\  where  Lord 
DenmoHy  C.  J.,  in  delivering  the  judgment  of  the  Court, 
says,  ^^  First,  it  is  said  that  no  proceedings  to  outlawry  can 
be  grounded  on  a  ca.  sa.  returnable  immediately  after  exe- 
cution, as  such  writ  can  only  be  executed  by  arresting  the 
defendant,  in  which  case  there  is  no  ground  for  proceeding 
to  outlawry.  If  he  be  not  arrested,  the  writ  does  not  be- 
come returnable;  and  the  fact  of  its  being  returned  cannot 
help,  whether  it  is  done  by  a  Judge's  order  or  not;  for, 
strictiy  speaking,  no  writ  can  be  returned  before  it  is  re- 
turnable, although  a  Judge  may  order  the  sheriff  to  return 
what  he  has  done  upon  it,  and  so,  in  some  sense,  to  return 
the  writ" 

S.  TempUy  in  support  of  the  rule. — If  Lewis  v.  Holmes  was 
correcdy  decided,  no  doubt  this  case  must  be  governed  by 
it;  but  it  proceeded  on  the  autiiority  of  Kemp  v.  Hyslop^  and 
the  reasons  there  given  do  not  support  it — [PoUochy  C.  B. — 
The  case  of  Lewis  v.  Holmes  is  in  point,  and,  if  incorrectly 
decided,  must  be  set  right  by  a  Court  of  Error.] 
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nor  18  a  request,  express  or  implied,  in  such  a  case  at  all  ma* 

terial  to  his  recovering  the  amount     But  here  the  plaintiff 

cannot  sue  on  the  bill ;    for,  not  having  p^d  it,  he  is  not 

the  holder;  and  he  has  on  these  facts  only  paid  monej  to 

the  holder  voluntarily,   and  without  request,  express  or 

implied,  from  the  defendant     We  are,  therefore,  of  opinion 

that  the  defendant  is  entitled  to  a  rule  absolute  to  enter 

a  nonsuit 

Rule  absolute. 


Jttfae5. 

Prooeedingi 
in  outlawry 
cannot  be 
founded  on  a 
ca.  Ba.  return- 
able "  imme- 
diately after 
the  execution 
thereof 


Levy  v.  Hameb. 

JJiRROR  coram  vobis  to  reverse  proceedings  in  outlawry 
after  final  judgment  The  error  assigned  was,  that  tlie  writ 
of  capias  ad  satisfaciendum,  which  issued  in  vacation,  wad 
made  returnable  '^  immediately  after  the  execution  thereof,'' 
whereas  it  ought  to  have  been  made  returnable  on  a  day 
certain  in  Term. 

Ltuh,  for  the  plaintiff  in  error. — Proceedings  in  outiawry 
cannot  be  founded  on  a  writ  of  capias  returnable  imme- 
diately after  tiie  execution  thereof.  At  common  law,  the 
capias  must  have  been  returnable  on  a  general  return  day, 
and  the  exi^  facias  tested  on  the  quarto  die  post  of  the 
return  of  tlie  capias:  TiddLPrac.  129, 132.  The  2  Will  4, 
c.  39,  s.  6,  enacts,  ^^  that,  after  judgment  given  in  any  action 
commenced  by  writ  of  summons,  &c,  under  the  authority 
of  this  Act,  proceedings  to  outlawry  or  waiver  may  be  had 
and  taken,  and  judgment  of  outlawry  or  waiver  given,  in  such 
manner  and  in  such  cases  as  may  now  be  lawfully  done  after 
judgment  in  an  action  commenced  by  original  writ:"  that 
means  by  capias  returnable  on  a  day  certain.  The  3  &  4 
WilL  4,  c.  67,  s.  2,  which  is  relied  on  by  the  plaintiff,  enacts, 
"that  all  writsof  execution  maybe  tested  on  the  day  onwhich 
the  same  are  issued,  and  be  made  returnable  immediately  after 
the  execution  thereof."    But  the  object  of  that  enactment 
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was  to  facilitate  the  recovery  of  the  fruits  of  the  judgment,  IS60. 
by  enabling  the  party  to  compel  the  sheriff  to  render  an  ac- 
count forthwitL  An  outlawry  cannot  be  founded  on  such 
a  writ,  for  it  never  can  be  returnable  until  after  it  is  execut- 
ed. A  fi.  fa.  returnable  <' immediately  after  the  execution 
thereof,  is  not  executed  until  the  whole  amount  indorsed  is 
levied  under  it:  Ji/rdan  v.  Bincke8(a);  and  in  like  manner  a 
ca.  sa.  of  that  description  is  current  until  the  defendant  is 
arrested  upon  it  Bail  cannot  be  fixed  by  such  a  writ: 
Kemp  y«  Hyshp  (b).  This  point  was  determined  by  the 
Court  of  Queen's  Bench  in  Lewis  v.  Holmes  {c)y  where  Lord 
Denmariy  C.  J.,  in  delivering  the  judgment  of  the  Court, 
says,  '^  First,  it  is  sud  that  no  proceedings  to  outlawry  can 
be  grounded  on  a  ca.  sa.  returnable  immediately  after  exe- 
cution, as  such  writ  can  only  be  executed  by  arresting  the 
defendant,  in  which  case  there  is  no  ground  for  proceeding 
to  outlawry.  If  he  be  not  arrested,  the  writ  does  not  be- 
come returnable;  and  the  fact  of  its  being  returned  cannot 
help,  whether  it  is  done  by  a  Judge's  order  or  not;  for, 
strictly  speaking,  no  writ  can  be  returned  before  it  is  re* 
tumable,  although  a  Judge  may  order  the  sheriff  to  return 
what  he  has  done  upon  it,  and  so,  in  some  sense,  to  return 
the  writ" 

S.  Tempk,  in  support  of  the  rule. — If  Lewis  v.  Holmes  was 
correctly  decided,  no  doubt  this  case  must  be  governed  by 
it;  but  it  proceeded  on  the  authority  oiKemp  v.  Hyslop^  and 
the  reasons  there  given  do  not  support  it — \PoUocky  C.  B. — 
The  case  of  Lewis  v.  Holmes  is  in  point,  and,  if  incorrectly 
decided,  must  be  set  right  by  a  Court  of  Error.] 

Per  Curiam  (d) — 

Judgment  for  the  defendant 

(a)  18  L.  J.,  Q.  B^  227.  (d)  PoOock,  C.B.,  AMerson,  B., 

(6)  1  M.  &  W.  68.  Rolfe,  B^  Piatt,  B. 

(r)  10  Q.  B.  896. 
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JimeS.      The  Attorney-General   v.    The  Great  Western 

Kailwat  Company. 

By  the  5  &  6  An  information  having  been  filed  by  the  Attorney 
th^^G^r''^'*  General  in  the  Court  of  Chancery  agwist  the  Great 
Western  Rail-  Western  Railway  Company,  for  charging^  for  the  convey- 
were  auiho-  ance  of  passengers  and  goods,  rates  exceeding  those  allowed 
certain  toll  for  by  law,  the  following  case  was  stated  by  order  of  Vice- 
theconveyance  Chancellor  fFiffram,  for  the  oianion  of  this  Court : 
and  goods.  By  By  the  5  &  6  WilL  4,  c.  cvii,  intituled  "An  Act  for  making 
c  cocxxxYii.  a  railway  firom  Bristol  to  join  the  London  and  Birmingham 
Tk  i^Vict.  Railway  near  London,  to  be  called  The  Great  Western 
c.  ocxxxxyiii.     Railwayi  with  branches  therefix)m/'  &c.,  the  subscribers 

whicD  Acts  ■' ' 

received  the      were  united  into  a  Company  for  making  such  railway,  and 

Royal  Assent 
on  the  3rd 

August,  1846,  a  Company  was  incorporated,  called  The  Birmingham  and  Oxford  Junction 
Riulway  Ck>mpany,  who  were  authorised  to  receive  toll  at  a  rate  less  than  the  scale  of  tolls  on 
the  Great  Western  Railway.  Those  Acts  empowered  the  Great  Western  Railway  Company 
to  purchase  the  Birmingham  and  Oxford  Junction  Line,  provided  that  no  such  puraiase 
should  take  effect  until  the  tolls  of  the  Great  Western  Railway  should  have  been  reduced  by 
Act  of  Parliament  to  the  same  sc&le  as  that  of  the  Birmingham  and  Oxford  Junction  Rail- 
way. On  the  same  8rd  of  August,  1846,  the  Royal  Assent  was  given  to  the  9  &  10  Vict.  c. 
cccxv.  whereby  a  Company  was  incorporated,  called  The  Birmingham,  Wolverhampton  and 
Dudley  Railway  Company,  who  were  authorised  to  receive  the  same  tolls  as  the  Birming- 
ham and  Oxford  Junction  Railway  Company.  By  an  agreement  dated  the  12th  November, 
1846,  the  Directors  of  the  Birmingham  and  Oxford  Railway  Company,  and  the  Directors  of 
the  Birmingham,  Wolverhampton  and  Dudley  Railway  Company,  agreed  to  sell  to  the  Great 
Western  Railway  Company,  and  that  Company  weed  to  purehase,  the  Birmingham  and 
Oxford  Junction  Railway,  and  the  Birmingham,  Wolverhampton  and  Dudley  Railway.  Af- 
terwards, 10  &  11  Vict  c.  cxlix.  passed,  which  empowered  the  Great  Western  Railway  to 
purehase  the  Birmingham,  Wolverhampton  and  Dudley  Railway ;  and  it  was  by  that  Act 
provided,  that  the  Great  Western  Railway  Company  might  demand  for  their  own  use,  or  of 
the  Birmingham,  Wolverhampton  and  Dudley  Railway  Company,  a  scale  of  toll,  being  ma- 
terially less  than  that  fixed  by  the  6  &  6  WilL  4,  o.  cvii  but  not  precisely  the  same  as  that 
authorised  by  the  9  &  10  Vict  c  cocxxxviL  and  9  &  10  Vict.  c.  oocxxxviii.  By  the  10  & 
11  Vict,  c  ccxxvi.  which  received  the  Royal  Assent  on  the  22nd  July,  1847,  the  Birming- 
ham, Wolverhampton  and  Dudley  Railway  Company  were  again  authorised  to  sell  their 
railway  to  the  Great  Western  Railway  Company,  and  it  was  enacted,  that  the  reduced  scale 
of  tolls  therein  contained,  and  which  is  precise^  the  same  as  that  contained  in  the  10  &  11 
Vict,  c  cxlix.  should  be  deemed  and  taken  to  be  the  reduced  scale  referred  to  in  tbe  9  &  10 
Vict.  c.  cocxxxviL — HM,  that,  until  the  purehase  of  one  or  both  of  the  lines  was  finally 
^ected,  the  Great  Western  Railway  Company  were  entitled  to  take  the  toll  authorised  by 
the  5  &  6  Will.  4,  c.  cvii.  but  Uiat,  after  the  completion  of  either  of  the  purehases,  the  scale 
of  tolls  to  be  taken  by  the  Great  Western  Railway,  as  well  on  their  original  line  aa  on  the 
purehased  line  or  lines,  must  be  reduced  to  the  scale  fixed  by  the  10  &  11  Vict  c.  ccxxvi. 
and  10  &  11  Vict  c.  cxlix. 
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for  the  other  purposes  therein  mentioned,  and  were  incor- 
porated by  the  name  and  style  of  The  Great  Western 
Railway  Company;  and  the  said  Act,  after  enactments 
enabling  the  Company  to  raise  the  capital  for  the  under- 
takingy  to  be  divided  into  shares,  and  enacting  that  the 
respective  shareholders  should  be  entitled  to  receive  in 
proportionable  parts,  according  to  the  sums  by  them  re* 
spectively  paid,  the  net  profits  and  advantages  which  should 
arise  or  accrue  firom  or  by  the  rates,  tolls,  and  other  sums 
of  money  to  be  received  by  the  said  Company,  as  and  when 
the  same  should  be  divided  by  the  authority  of  the  said 
act,  and  providing  for  the  application  of  the  money  to  be 
raised  thereby,  empowered  the  Company  to  make  the  rail* 
way  and  the  branch  railways  therein  mentioned,  in  the  line 
or  course  therein  described^  with  power  to  take  lands  and  to 
treat  for  the  purchase  thereof,  as  therein  set  forth.  (The 
case  then  set  out  sections  163,  164,  and  165  (ez).)  And  the 
siud  Act  contained  clauses  enabling  the  said  Company  to 
provide  and  charge  for  locomotive  or  other  propelling 
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(a)  Sect.  163  enacts,  '«That 
all  peraons  shall  have  free  liberty 
to  pass  along  and  upon  and  to 
use  and  employ  the  said  railway 
with  carriages  properly  construct- 
ed as  by  this  Act  directed,  upon 
payment  only  of  such  rates  and 
tolls  as  shall  be  demanded  by  the 
«ud  Company,  not  exceeding  the 
respective  rates  or  tolls  by  this 
Act  authorised,  and  subject  to 
the  provisions  of  this  Act,  and  to 
the  rules  and  regulations  which 
shall  £rom  time  to  time  be  made 
by  the  said  Company,  or  by  the  siud 
directors,  by  virtue  of  the  powers 
to  them  respectively  by  this  Act 
granted.** 

Sect.  164  enacts, ''  That  it  shall 
be  lawf^il  for  the  said  Company 


to  demand,  receive,  and  recover, 
to  and  for  the  use  and  benefit  of 
the  said  Company,  for  the  ton- 
nage of  all  articles,  matters,  and 
things  which  shall  be  conveyed 
upon  or  along  the  said  railway, 
any  rates  or  tolls  not  exceeding 
the  following:**  (Then  follows  a 
scale  of  charges  per  ton  per  mile.) 
Sect.  165  enacts,  ''That  it 
shall  be  lawful  for  the  said  Com- 
pany to  demand,  receive,  and  re- 
cover, to  and  for  the  use  and  be- 
nefit of  the  said  Company,  for  or 
in  respect  of  passengers,  beasts, 
cattle,  and  animals  conveyed  in 
carriages  upon  the  said  railway, 
any  tolls  not  exceeding  the  fol- 
lowing :  **  (Then  follows  a  scale 
of  charges  per  mile.) 
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Att.-Gxv.      nicating  therewith;  or  to  carry  passengers,  cattle^  or  goods 

Q^'  by  means  thereof,  and  to  chaise  for  the  same  the  rates 

WwrxRir      therein  referred  to;  and  the  Act  contained  regulations  for 

the  luggage  carried  by  passengers,  and  for  the  carriage  of 

small  parcels,  and  the  charges  for  small  distances.    (The 

case  then  set  out  the  174th  section  (a).) 

By  another  Act,  6  WilL  4,  c.  xxxviiL  intituled  "An 
Act  to  alter  the  line  of  the  Great  Western  Kailway,  and 
to  amend  the  Act  relating  thereto,"  certain  enactments 
were  made  and  passed,  whereby  the  Great  Western  Rail- 
way Company  were  authorised  to  alter  and  vary  the  line 
of  their  railway  in  the  particulars  therein  expressed;  and 
such  Act  contuns  various  clauses  and  provisions  relating 
thereto. 

By  another  Act,  1  Vict  c.  xcii,  intituled  "An  Act  to  en- 
able the  Great  Western  Railway  Company  to  extend  the 
line  of  such  nulway,  and  for  other  purposes  relating  there* 
to,"  the  said  Company  were  authorised,  in  the  manner  and 
subject  to  the  restrictions  and  regulations  therein  pro- 
vided, to  extend  the  line  of  the  said  railway  to  the  basia 
of  the  Paddington  Canal  at  Paddington,  and  to  levy  cer- 
tain additional  or  increased  rates  and  tolls  for  the  passen- 
gers and  goods  conveyed  upon  or  along  the  said  extended 
line  of  railway  or  any  part  thereof,  in  lieu  of  the  rates  or 
tolls  authorised  to  be  demanded  by  the  said  first- recited 
Act,  not  exceeding  the  rates  or  tolls  expressed  in  the  now 
stating  Act. 

Under  the  provisions  and  powers  contained  in  the  said 
Act  of  Parliament,  the  Great  Western  Railway,  with  such 

(a)  Sect.  174  enacts,  "•  That  it  afterwards  from  time  to  time 
sli^  be  lawful  for  the  sfdd  Com-  again  to  raise  the  same  or  anj  of 
pany,  from  time  to  time,  as  they  them,  and  then  to  take  such  higher 
shall  think  fit,  to  reduce  all  or  rates,  so  that  the  same  respect- 
anj  of  the  rates  or  tolls  by  this  ivelj  shall  not  at  any  time  ex- 
Act  authorised  to  be  taken,  and  ceed  the  amount  bj  this  Act  au- 
to take  the  reduced  rates;  and  thorised." 
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alteration  and  extension  of  the  line  thereof  as  autho- 
rised by  the  said  secondly  and  thirdly-mentioned  Acts, 
was  completed  and  has  been  carried  on  by  the  said 
Great  Western  Railway  Company,  from  time  to  time, 
down  to  the  present  time,  in  respect  of  the  carriage  of 
passengers  and  goods  carried  on  and  over  the  said  Great 
Western  Railway,  and  the  various  stages  or  parts  thereof, 
who  have  charged  and  taken  from  the  passengers  and 
other  persons  using  the  said  railway,  rates,  tolls,  and 
charges  not  exceeding  those  authorised  by  the  said  first 
and  thirdly-mentioned  Acts. 

The  Great  Western  Railway  Company,  prior  to  the 
passing  of  the  next  hereinafter-mentioned  Act,  had,  under 
the  authority  of  Parliament,  become  the  purchasers  of  the 
undertaking  known  as  the  Oxford  and  Rugby  Railway. 

By  the  9  &  10  Vict.  c.  cccxxxviL  which  received  the  Royal 
Assent  on  the  3rd  of  August,  1846,  and  was  intituled  ^^  An 
Act  for  making  a  Railway  frt)m  Birmingham  to  join  the  Lines 
of  the  proposed  Oxford  and  Rugby,  and  Oxford,  Worcester 
and  Wolverhampton  Railways,  and  to  be  called  The  Bir- 
mingham and  Oxford  Junction  Railway,"  after  enacting, 
amongst  other  things,  that  in  citing  that  Act  it  should 
be  sufiicient  to  use  the  expression  ^^  The  Birmingham  and 
Oxford  Junction  Railway  Act,  1846,"  it  was  enacted: — 
[The  case  then  set  out  sections  64,  65,  66,  67,  68,  69,  70, 
and  71  (a).] 
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(a)  Sect.  64  enacts,  *'  That  tlie 
maximnm  rate  of  charge  to  be 
made  by  the  Company,  for  the 
conveyance  of  passengers  upon 
the  said  railway  including  the 
tolls  for  the  use  of  the  railway 
and  of  carriages,  and  for  locomo- 
tive power,  and  every  other  ex- 
pense incidental  to  such  convey 
ance,  shall  not  exceed  the  follow- 


ing sums  :**  (Then  follows  a  scale 
of  charges.) 

Sect.  65.  "  And  with  respect 
to  the  conveyance  of  horses,  cat- 
tle, carriages,  and  goods,  be  it 
enacted,  that  the  maximum  rates 
of  charge  to  be  made  by  the  Com- 
pany, including  the  tolls  for  the 
use  of  the  railway  and  wagons 
or  trucks  and  locomotive  power, 
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The  several  rates,  by  the  last-stated  Act  authorised  to 
be  tak^i  in  respect  both  of  passengers  and  goods,  were 


and  every  expense  incidental  to 
such  conveyance,  except  the  load- 
ing and  unloading  of  goods,  where 
such  service  is  performed  by  the 
Company,  shall  not  exceed  the 
following  sums :"  (Then  follows  a 
scale  of  charges.) 

Sect.  66.  "Provided  always, 
and  be  it  enacted,  that  the  re- 
striction as  to  the  charges  to  be 
made  for  passengers  shall  not  ex- 
tend to  any  special  or  extra  train 
that  may  be  required  to  be  run 
upon  the  said  railway,  but  shall 
apply  only  to  the  ordinary  trains 
appointed  or  to  be  appointed 
from  time  to  time  by  the  said 
Company  for  the  conveyance  of 
passengers  and  goods  upon  the 
said  railway.** 

Sect.  67.  "Provided  further 
and  be  it  enacted,  that  nothing 
herein  oontuned  shall  be  held  to 
prevent  the  said  Company  from 
taking  any  increased  charge*  over 
and  above  the  charges  herein- 
before limited,  for  the  conveyance 
of  goods  of  any  description,  by 
agreement  with  the  owners  of,  or 
persons  in  charge  of,  such  goods, 
either  in  respect  of  the  convey- 
ance thereof  by  passei^er  triuns, 
or  by  reason  of  any  other  special 
service  performed  by  the  sfdd 
Company  in  relation  thereto.** 

Sect.  68  enacts, "  That  it  shallbe 
lawful  for  the  Company  to  let  on 
lease  the  railways  hereby  autho- 
rised to  be  made,  or  any  part 
thereof  respectively,  to  the  Great 
Western  Railway  Company,  for 
such  term  of  years  and  on  such 


conditions  as  may  be  mutually 
agreed  on;  and  it  shall  be  lawful 
for  the  said  Great  Western  Bail- 
way  Company,  with  the  approba- 
tion of  three-fifths  of  the  share- 
holders in  such  last-mentioned 
Company  present,  personally  or 
by  proxy,  in  general  meeting  es- 
pecially convened  for  the  purpose, 
to  accept  and  take  such  lease.** 

Sect.  69  enacts,  "  That  it  shall 
also  be  lawful  for  the  Company 
hereby  incorporated,  by  and  with 
the  authority  of  three-fifths  of  tbe 
votes  of  the  proprietors  who  may 
be  present,  either  personally  or  by 
proxy,  at  some  general  meeting 
specially  convened  for  the  pur- 
pose, to  sell  and  transfer  to  the  said 
Great  Western  Railway  Company, 
and  for  such  last-mentioned  Com- 
pany, by  and  with  the  like  autho- 
rity on  the  part  of  the  proprie- 
tors   thereof,    to    purchase    the 
railways  by  this  Act  authorised 
to  be  made,  or  any  part  thereof, 
or  any  share  or  interest  therein, 
and  whether    before    or    after 
the  completion  thereof;   and  on 
completion  of  such  purchase,  (of 
which  completion  a  transfer  or 
conveyance,  duly  stamped  for  de- 
noting the  payment  of  the  fiill 
and  proper  stamp  duty  by  lair 
payable  in  respect  of  the  pur- 
chase money,  and  under  the  cor- 
porate seal  of  the  Company  here- 
by incorporated,  shall  be  sufficient 
evidence),  the  said  Great  West- 
em  Railway  Company  may  have 
and  hold  the  said  railways,  or  the 
part  thereof,  or  the  share  therem 
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rates  in  most  instances  below  and  less  than  the  rates  which 
were  authorised  to  be  taken  by  the  Great  Western  Railway 


purchased    by    them,    and    use, 
exercise,  and  enjoy,  or  participate 
in  the  use,  exercise,  and  enjoy- 
ment of  all  or  any  of  the  rights, 
powers,  and  privileges,  conferred 
by    this  Act  on    the   Company 
hereby  incorporated  in   relation 
thereto ;  and  for  such  purpose  it 
shall  be   lawful   for    the  Great 
Western    Railway  Company,    if 
they  see  fit,  by  and  with  such  au- 
thority as  aforesaid,  to  create  such 
additional  number  of  shares  in 
the   undertaking  of   the    Great 
Western  Railway,  and  to  borrow 
upon    mortgage  such  a  sum  of 
money  as  may  be  necessary  for 
completing  such  purchase,  &c.; 
and  from  and  after  such  purchase 
as  aforesaid,  if  any  such  shall  take 
place,  the  railways  by  this  Act  au- 
thorised to  be  made,  or  such  of 
them,  or  such  part  or  parts  there- 
of respectively  as  may , be  so  pur- 
chased by  the  said  Great  Western 
Railway  Company,  shall  thence- 
forth be  and  become  amalgamated 
with,  and  shall  form  part  of  the 
undertaking    belonging  to  such 
last-named  Company;  and  from 
thenceforth  all  the  provisions,  di- 
rections,   penalties,     forfeitures, 
payments,  exemptions,  remedies, 
regulations,  rules,  clauses,  mat- 
ters, and  things  contained  in  this 
Act  or  the  said  recited  Acts  re- 
lating to  the  railways  hereby  au- 
thorised to  be  made,  which  may 
so  become  amalgamated  with  the 
Great  Western   Railway,    shall, 
with  reference  to  all  such  rail- 
ways, works,  matters,  and  things 


as  might  have  been  made  or  done 
by  the  Company  hereby  incorpo- 
rated, be  applied  and  applicable 
to  the  said  Great  Western  Rail- 
way Company,  their  officers, 
agents,  and  servants,  in  every 
respect  as  if  the  said  Great  West- 
ern Railway  Company  had  been 
in  every  case  in  this  Act  written 
or  referred  to  in  lieu  and  stead 
of  the  Birmingham  and  Oxford 
Junction  Railway  Company." 

Sect.  70.  "  Proidded  always  and 
be  it  enacted,  that  no  lease  or 
sale  of  the  said  railway  to  the 
Great  Western  Railway  Com- 
pany under  the  powers  herein- 
before contained  shall  take  effect, 
unless  and  until  the  maximum 
tolls  and  charges  on  the  said 
Great  Western  Railway  shall 
have  been  reduced  by  Parliament 
to  the  same  scale  as,  or  to  a  scale  not 
exceeding,  the  tolls  and  charges 
which  the  Company  hereby  incor- 
porated are  by  this  Act  empower- 
ed to  take  on  the  railway  hereby 
authorised.  Provided,  neverthe- 
less, that  if  the  said  railway  shall 
not  be  purchased  or  rented  by 
the  said  Great  Western  Railway 
Company,  under  the  provisions 
hereinbefore  contained,  it  shall  be 
lawful  for  the  said  last-mentioned 
Company  to  use  the  railway 
hereby  authorised,  on  such  terms 
and  subject  to  such  regulations, 
and  on  payment  of  such  rates  and 
toUs  not  exceeding  the  rates  and 
tolls  by  this  Act  directed,  as  may 
be  agreed  on  between  the  said 
Compaaies,  or,  in  the  event  of 
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Company,  in  respect  both  of  passengers  and  goods  on  the 
Great  Western  Railway,  under  the  said  hereinbefbre-Btated 
Acts  relating  to  the  Great  Western  Railway. 

By  the  9  &  10  Vict,  c.  cccxxxviiL  intituled,  "  An  Act  for 
making  a  Railway  into  Birmingham  in  extension  of  the  pro- 
posed Birmingham  and  Oxford  Junction  Railway ,"  which 
also  received  the  Royal  Assent  on  the  3rd  of  August,  1846, 
after  reciting  (among  other  things)  that  a  bill,  being  the  bill 
which  was  passed  into  law  under  the  title  of  the  said  **  Bir* 
mingham  and  Oxford  Junction  Railway  Act,  1846,"  was 
then  pending  before  Parliament,  and  that  the  making  of  a 
railway  diverging  from  the  proposed  line  of  the  Birming- 
ham and  Oxford  Junction  Railway,  at  or  near  Adderley- 
street,  in  the  borough  of  Birmingham  and  county  of  War- 
wick, and  terminating  at  or  near  Great  Charles-street  in 
the  parish  of  Birmingham,  would  be  of  public  advantage; 
it  was  thereby  enacted  (amongst  other  things),  that,  in  cit- 
ing that  Act,  it  should  be  su£Scient  to  use  the  expression 
^'  The  Birmingham  and  Oxford  Junction  (Birmingham  Ex- 
tension) Railway  Act,  1846;"  and  it  was  thereby  enacted, 
that  the  persons  therein  named,  and  all  other  persons  and 
corporations,  who  had  already  subscribed  or  should  there- 


difierence  between  them,  as  maj 
be  settled  by  arbitration,  &c.** 

Sect.  71  enacts,  "That  it  shall 
be  lawful  for  the  Company  hereby 
incorporated,  and  for  the  sud 
Great  Western  Railway  Company, 
to  make  and  enter  into  such  con- 
tracts or  agreements  for  effecting 
the  purposes  aforesaid,  or  for 
otherwise  working  or  using  the 
said  railways  or  any  part  thereof, 
or  for  the  maintenance  and  re- 
pair thereof  or  any  part  thereof, 
as  they  the  said  Companies  may 
respectiyely  deem  advisable,  and 
8ubje<;t  to  such  terms  and  condi- 


tions as  may  be  mutually  agreed 
on  between  them;  and  any  con- 
tract or  agreement  made  before 
the  passing  of  this  Act  for  all  or 
any  of  the  purposes  aforesaid  by 
the  provisional  committee  of  the 
Company    hereby     incorporated 
and  the  directors  of  the  stud  Great 
Western  Railway,  with  the  sanc- 
tion of  any  general  meeting  of 
the  said  last-mentioned  Company, 
shall  be  as  valid  and  binding  in 
every  respect  as  if  made  subse- 
quently to  the  passing  of  this  Act, 
and  in  conformity  with  the  provi- 
sions hereof." 
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after  subscribe  to  the  undertaking,  and  their  executors,  &c., 
should  be  united  into  a  Company,  for  the  purpose  of  mak- 
ing and  maintaining  such  railway,  and  should  be  incorpo- 
rated by  the  name  of  "The  Birmingham  and  Oxford 
Junction  Railway  Company." — [The  case  then  set  out  sec- 
tions 35,  36,  37,  38,  40(a).] 
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(a)  Sect.  SS  enacts,  ''  That  it 
shall  be  lawful  for  the  Company 
to  demand  any  tolls  for  the  use  of 
the  railway,  and  of  the  engines  and 
carriages  employed  by  them  there- 
on, not  exceeding  the  tolls  which, 
by  the  bill  relating  to  the  said 
Birmingham  and  Oxford  Junction 
Railway,  if  the  same  shall  pass 
into  a  law,  may  be  authorised  to 
be  demanded  in  respect  of  the 
use  of  that  railway,  and  of  the 
engines   and  carriages  employed 
thereon ;  and  all  the  provbions  of 
the  said  bill  when  passed  into  a 
law,  with  reference  to  the  regula* 
tions  of  such  last-mentioned  tolls, 
shall  be  applicable  to  the  regula- 
tion of  the  tolls  by  this  Act  au- 
thorised.'* 

Sect.  36  enacts,  ''  That  it  shall 
be  lawful  for  the  Company  to  let 
on  lease  the  railway  hereby  au- 
thorised to  be  made,  or  any  part 
thereof,  to  the  Great  Western 
Railway  Company,  for  such  term 
of  years,  and  on  such  conditions, 
as  may  be  mutually  agreed  on ; 
and  it  shall  be  lawful  for  the  said 
Ghreat  Western  Railway  Com- 
pany, with  the  approbation  of 
three-fifths  of  the  shareholders  in 
such  last-mentioned  Company 
present,  personally  or  by  proxy, 
in  general  meeting  especially  con- 
vened for  the  purpose,  to  accept 
and  take  such  lease.** 


Sect.  37  enacts,  '« That  it  shall 
also  be  lawful  for  the  Company 
hereby  incorporated,  by  and  with 
the  authority  of  three-fifths  of 
the  Totes  of  the  proprietors  who 
may  be  present,  either  personally 
or  by  proxy,  at  some  general 
meeting  especially  convened  for 
the  purpose,  to  sell  and  transfer 
to  the  said  Great  Western  Rail- 
way Company,  and  for  such  last- 
mentioned  Company,  by  and  with 
the  like  authority  on  the  part  of 
the  proprietors  thereof,  to  pur- 
chase the  railway  by  this  Act  au- 
thorised to  be  made,  or  any  part 
thereof,  or  any  share  or  interest 
therein,  and  whether  before  or 
after  the  completion  thereof;  and 
on  completion  of  such  purchase 
(of  which  completion  a  transfer  or 
conveyance,    duly    stamped  for 
denoting  the  payment  of  the  full 
and  proper  stamp  duty  by  law 
payable  in  respect  of  the  purchase 
money,  and  under  the  corporate 
seal  of  the  Company  hereby  in- 
corporated, shall  be  sufficient  evi- 
dence), the  said  Great  Western 
Railway  Company  may  have  and 
hold  the  said  rulway,  or  the  part 
thereof,  or  the  share  therein  pur- 
chased by  them,  and  use,  exer- 
cise, and  enjoy,  or  participate  in 
the  use,  exercise,  and  enjoyment 
of  all  or  any  of  the  rights,  pow- 
ers, and  privileges  conferred  by 
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By  another  Act  of  Parliamratit  of  the  8ame  8e88ion(a), 
which  also  received  the  Boyal  Aseent  on  the  3rd  of  August, 


this  Act  on  the  Company  hereby 
incorporated  in  relation  thereto,** 
&c.;  **and  from  and  after  such 
purchase  as  aforesaid,  if  any  such 
should  take  place,  the  ndlway  by 
this  Act  authorised  to  be  made, 
or  such  part  thereof  as  may  be  so 
purchased  by  the  said  Great 
Western  Railway  Company,  shall 
thenceforth  be  and  become  amal- 
gamated with  and  shall  form  part 
of  the  imdertaking  belonging  to 
such  last-mentioned  Company,** 
&c. 

Sect.  38.  "Provided  always 
and  be  it  enacted,  that  no  lease 
or  sale  of  the  said  railway  to 
the  Great  Western  Railway  Com- 
pany, omder  the  powers  here- 
inbefore contained,  shall  take 
effect,  unless  and  until  the  maxi- 
mum tolls  and  charges  on  the 
said  Great  Western  Railway 
Company  should  have  been  re- 
duced by  Parliament  to  the  same 
scale  as,  or  to  a  scale  not  exceed- 
ing, the  tolls  and  charges  which 
the  Company  hereby  incorporated 
are  by  this  Act  empowered  to 
take  on  the  railway  hereby  autho- 
rised,*' &c. 

Sect.  40.  "'And  whereas  the 
subscribers  towards  the  under- 
taking hereby  authorised  are 
also  subscribers  towards  the  said 
Birmingham  and  Oxford  Junc- 
tion Railway,  and  the  directors 
of  the  railway  hereby  authorised 
to  be  made  are  also  directors  of 
the  said  Birmingham  and  Oxford 


Junction  Riulway  and  the  Com- 
pany   hereby    incorporated,    as 
well  as  the  Company  engaged  in 
the  promotion  of  the  said  Bir- 
mingham and  Oxford  Junction 
Railway,    are  willing   that   tlie 
said  two  undertakings  should  be 
united  into  one  ;*  be  it,  therefore, 
enacted,  that  if  the  bill  for  mak- 
ing the  said  Binningham  and  Ox- 
ford Junction  Railway  shall  past 
into  a  law  in  the  present  session 
of  Parliament,  and  a  Company  be 
thereby  incorporated  for  carry- 
ing such  railway  into  effect,  tbe 
Company    hereby    incorporated 
shall  merge  in  and  become  unit- 
ed and  incorporated  with  the  said 
Birmingham  and  Oxford  Junc- 
tion Railway  Company,  and  the 
several  shareholders  in  the  Com- 
pany hereby   incorporated  shall 
be  and  become  shareholders  in 
the    Birmingham    and    Oxford 
Junction  Railway  Company,  with 
all  such  rights  and  privil^es  as 
the  other  shareholders   in  that 
Company,  and  all  the  capital  bj 
this  Act  authorised  to  be  raised 
shall  be  and  become  part  of  the 
capital  of  the  said  Birmingham 
and  Oxford  Junction  Railway; 
and  all  the  powers,  rights,  and 
privileges  by  this  Act  or  by  the 
recited  Acts    conferred  on  the 
Company    hereby   incorporated, 
shall  and  may  be  exercised  bj 
the  said  Birmingham  and  Oxford 
Junction   Railway  Company,  in 
like  manner  as  though  the  same 


(a)  9  &  10  Vict.  c.  cccxv. 
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1846,  and  which  is  known  by  the  title  of  ^^  The  Birming-        18^0. 
ham,  Wolverhampton  and  Dudley  Railway  Act,   1846/'      ATr.-Giir. 
another  Company  was  incorporated  under   the  name  of        Oj^, 
"  The  Birmingham,  Wolverhampton,  and  Dudley  Bailway      Wtsrwuf 
Company,"  for  the  purpose  of  making  a  railway  from  Bir- 
mingham to  Wolverhampton  and  Dudley,  to  be  called  the 
Birmingham,  Wolverhampton  and  Dudley  Sailway,  with 
power  to  take  and  levy,  for  the  use  of  the  said  nulway,  and 
in  respect  of  the  conveyance  of  passengers  and  goods 
thereon,  the  rates,  tolls,  and  charges  therein  set  forth,  the 
maximum  rates,  tolls,  and  charges  thereby  authorised  be- 
ing the  same  as  those  authorised  by  "  The  Birmingham  and 
Oxford  Junction  Railway  Act,  1846." 

"  The  Birmingham,  Wolverhampton  and  Dudley  Act, 
1846,"  did  not  contain  any  power  of  leasing  or  selling  the 
Birmingham,  Wolverhampton  and  Dudley  Railway  to  the 
Great  Western  Railway  Company,  or  any  other  Company. 

By  the  two  before-mentioned  Acts  incorporating  the 
Birmingham  and  Oxford  Jimction  Railway  Company,  the 
capital  of  that  Company  was  fixed  at  1,000,000/!.,  divided 
into  50,000  shares  of  20L  each ;  and  by  the  said  Act  in* 
corporating  the  Birmingham,  Wolverhampton  and  Dudley 
Railway  Company,  the  capital  of  such  Company  was  fixed 
at  700,000/.,  divided  into  35,000  shares  of  20L  each. 

On  the  12th  November,  1846,  an  a^eement  was  entered 
into  between  the  respective  directors  of  the  Great  Western 
Railway  Company,  and  the  directors  of  the  Birmingham 
and  Oxford  Railway  Company,  and  of  the  Birmingham, 
Wolverhampton  and  Dudley  Railway  Company,  for  the  pur- 


Iiad  been  specificallj  conferred  on  mingham  and  Oxford  Jimction 

the  said  last-mentioned  Company;  Railwaj  Company,  in  like  man- 

and  all  provisions  in  this  Act  or  in  ner  as  though  such  last-men tion- 

the  said  recited  Acts  contiuned  or  ed  Company  had  been  named  or 

referred  to  applicable  to  the  Com-  referred  to  in  such  provisions  in 

pany  hereby  incorporated,  shall  lieu  of  the  Company  hereby  in- 


be  applicable  to  the  said  Bir-      corporated/' 
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1850.        chase  of  the  said  two  lines  by  the  Great  Western  Ballway 
Ar.-Gkn.      Company.     [The  case  set  out  the  agreement,  the  terms 
Q  ^'  of  which,  however,  are  not  material  to  the  point  in  question.] 

WBSTKBir  This  agreement  of  the  12  th  of  November,  1846,  was  af- 

terwards confirmed  by  resolutions  passed  at  meetings  of  the 
shareholders  of  the  said  respective  Companies,  but,  subse- 
quently to  such  confirmation  thereof,  was  disputed  by  a 
majority  of  the  shareholders  in  t  he  Birmingham  and  Oxford 
Junction  Koilway  Company,  who  alleged  that  the  agree- 
ment was  not  warranted  by,  or  conformable  with,  the  pro- 
visions of  the  said  Birmingham  and  Oxford  Junction  Rail- 
way Acts,  and  caused  proceedings  to  be  instituted  in  the 
Court  of  Chancery  for  the  purpose  of  preventing  the  said 
agreement  from  being  carried  into  execution,  and  which 
proceedings  were  still  pending  at  the  times  of  the  passing 
of  the  two  several  Acts  next  hereinafter  mentioned,  and 
during  the  progress  thereof  through  Parliament. 

By  the  10  &  1 1  Vict.  c.  cxlix.  which  received  the  Royal  As- 
sent on  the  9th  of  July,  1847,  intituled  "An  Act  for  ena- 
bling the  Birmingham, Wolverhampton  and  Dudley  Railway 
Company  to  purchase  lands  for  additional  station  room  at 
Birmingham,  and  for  authorising  the  sale  of  the  undertaking 
of  the  said  Company  to  the  Great  Western  Railway  Com- 
pany,'' after  reciting,  amongst  other  things,  that  in  citing 
that  Act  it  should  be  sufficient  to  use  the  expression  "  The 
Birmingham,  Wolverhampton  and  Dudley  Railway  Amend- 
ment Act,  1847:"  it  was  by  the  13th  section  of  the  now 
stating  Act  enacted,  that  it  should  be  lawftd  for  the  said 
Great  Western  Railway  Company  to  demand  any  tolls  for  the 
use  of  the  Great  Western  Railway,  or  of  the  Birmingham, 
Wolverhampton  and  Dudley  Railway,  in  respect  of  passen- 
gers, cattle,  and  goods,  not  exceeding  the  sums  and  charges 
therein  specified  and  set  forth.     By  the  14th  sect  it  was  en- 
acted, that  the  toll  which  the  Great  Western  Railway  Com- 
pany might  demand  for  the  use  of  engines  for  propelling  the 
carriages  of  other  parties  on  the  said  railways  as  aforesaid 
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should  not  exceed  one  penny  per  mile  for  each  passenger         1850. 
or  animal,  or  for  each  ton  of  goods  or  other  articles,  in      Att.-Gkh. 
addition  to  the  several  other  tolls  or  sums  by  that  Act  au-        gmat 

thorised  to  be  taken  for  the  use  of  the  said  railways.     By       Weotibk 
,,-,..  ,11  •  n    Railway  Co. 

the  l5th  section  it  was  enacted,  that  the  maximum  rate  of 

charge  to  be  made  by  the  Great  Western  Hallway  Company 
for  the  conveyance  of  passengers  along  the  said  railways 
as  aforesaid,  including  the  tolls  for  the  use  of  the  said  rail- 
ways and  carriages,  and  for  locomotive  power,  and  every 
other  expense  incidental  to  such  conveyance  as  aforesaid, 
except  government  duty,  should  not  exceed  the  sums  there- 
in specified  and  set  forth,  being  the  same  sums  as  are  in 
that  behalf  specified  and  set  forth  in  the  schedule  annexed 
hereto  (a),  and  which  in  many  instances  are  less,  but  in  no 
instance  more,  than  the  sums  authorised  to  be  taken  on 
the  like  account  by  the  said  ^^  Birmingham,  Wolverhamp- 
ton and  Dudley  Railway  Act,  1846;"  and  with  respect  to 
the  conveyance  of  goods,  it  was  by  the  said  15th  section 
enacted,  that  the  maximum  rates  of  charge  to  be  made  by 
the  Great  Western  Railway  Company  for  the  conveyance 
thereof  along  the  said  railways  as  aforesaid,  including  the 
tolls  for  the  use  of  the  said  railways  and  wagons  or  trucks, 
and  locomotive  power,  and  every  expense  incidental  to 
such  conveyance,  except  a  reasonable  sum  for  loading, 
covering,  and  unloading  of  goods,  and  for  delivery  and  col- 
lection, and  any  other  services  incidental  to  the  business  or 
duty  of  a  carrier,  where  such  services,  or  any  of  them, 
were  or  was  performed  by  the  said  Company,  should  not 
exceed  the  sums  therein  specified  and  set  forth,  being  the 
same  sums  as  are  in  that  behalf  specified  and  set  forth  in 
tlie  schedule  annexed  hereto  (&),  and  which  also  in  many 
instances  are  less,  and  in  no  instance  more,  than  the  sums 
authorised  to  be  taken  on  the  like  accoimt  by  the  said 

(a)  See  post,  p.  530,  note.  (6)  See  post,  p.  540,  note. 
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"  Birminghamy  Wolverhampton  and  Dudley  Railway  Act, 
1846."     [The  case  then  set  out  sectionfl  16, 17, 22, 23, 24, 

25,  28(a).] 

(a)  Sect.  16  enacts,  ''Thatwhere 
any   such   articles,  matters,    or 
things  should  be  carried  a  (tis- 
tance  exceeding  fifteen  miles  or 
fifty  miles  respectively,  as  there- 
inbefore   provided,     the    Great 
Western  Railway  Company  are 
hereby  empowered    to    demand 
and  receive,  at  the   least,    the 
rates,  tolls,  or  charges,  herein- 
before specified,   as    for  fifteen 
miles  or  fifty  miles  respectively.** 

Sect.  17  enacts,  **  That  certain 
provisions  and  regulations  therein 
expressed,  in  respect  of  passen- 
gers and  goods  conveyed  on  the 
said  railways  for  short  distances, 
and  in  respect  of  fractional  dis- 
tance and  weights,  shall  be  appli- 
cable to  the  fixing  of  all  the  tolls 
and  charges  under  the  Act  au- 
thorised, and  with  respect  to 
small  packages  and  single  arti- 
cles of  great  weight,  it  is  enacted, 
that,  notwithstanding  the  rate  of 
toUs  provided  by  the  said  Act, 
the  Company  might  lawfully  de- 
maud  the  tolls  therein  mention- 
ed.*' 

Sect.   22.  "  Provided  always 
and    be    it    enacted,    that 


respect  of  the  conveyance  thereof 
by  passenger  or  other  trains,  or 
by  reason  of  any  other  special 
service  peformed  by  the  said 
Company  in  relation  thereto.** 

Sect.  23.  '*  Provided  also  and 
be  it  enacted,  that  the  restriction 
as  to  the  charges  to  be  made 
for  passengers  shall  not  extend 
to  any  special  or  extra  trains 
that  may  be  required  upon  the 
said  railways,  but  shall  apply 
only  to  the  ordinary  trains  ap- 
pointed or  to  be  appointed,  from 
time  to  time,  by  the  said  Com- 
pany, for  the  conveyance  of  pas- 
sengers and  goods  upon  the  said 
railways." 

Sect.  24. "  *And  whereas,  by  cer- 
tain articles  of  agreement,  bear- 
ing date  the  12th  day  of  No- 
vember, 1846,  and  entered  into 
between  the  directors  of  the 
Great  Western  Railway  Com- 
pany, the  directors  of  the  Bir- 
mingham and  Oxford  Junction 
Railway  Company,  and  the  di- 
rectors of  the  Company  incorpo- 
rated by  the  recited  Act,  and 
which  agreement  has  been  ap- 
proved of  and  confirmed  by  the 
thing  herein  contained  shall  be  .  shareholders  in  the  last-mcntion- 
held  to  prevent  the  said  Com-      ^  Company,    and  also  by  the 


no- 


pany  from  taking  any  increased 
charge,  over  and  above  the 
charges  hereinbefore  limited,  for 
the  conveyance  of  goods  of  any 
description,  by  agreement  with 
the  owners  of  or  persons  in 
charge  of  such  goods,  either  in 


shareholders  in  the  Great  West- 
em  Railway  Company  present  at 
meetings  of  those  Companies  re- 
spectively specially  convened  for 
the  purpose,  it  has  been  agreed 
that  the  undertaking  authorised 
by  the  recited  Act,  as  well  as  the 
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By  the  10  &  11  Vict  c  ccxxvL  which  received  the  Boyal 
Aesent  on  the  22nd  of  July,  1847,  and  was  intituled  ''  An 
Act  for  making  branch  railways  fix>m  the  Great  Western 


farther  works  which  may  be  au- 
thorised by  this  Act,  shall  be  sold 
and    transferred  to    the    Great 
Western  Railway  Company,  on 
the  terms  and  conditions  men- 
tioned in  the  said  agreement  ;*  be 
it  therefore  enacted,  that  it  shall 
be  lawful  for  the  Ck>mpan7  to 
sell  and  transfer  to  the  Great 
Western  Railway  Company,  and 
for  such  last-mentioned  Company 
to  purchase,  the  undertaking  au- 
thorised by  the  recited  Act  and 
by  this  Act ;  and  on  the*comple- 
tion  of  such  purchase  (of  which 
completion  a  transfer  or  convey- 
ance duly  stamped  for  denoting 
the  payment  of  the  full  and  pro- 
per stamp  duty  by  law  payable 
in  respect  of  the  purchase  money, 
and  under  the  corporate  seal  of 
the  Birmingham,   Wolverhamp- 
ton and  Dudley  Railway  Com- 
pany, shall  be  sufficient  evidence), 
the  Great  Western  Railway  Com- 
pany may  have  and  hold  the  said 
undertaking,  and  may  use,  exer- 
cise, and    enjoy  all  the  rights, 
powers,  and  privileges  conferred 
by  the  recited  Act  and  by  this 
Act  on  the  Birmingham,  Wol- 
verhampton   and  Dudley  Rail- 
way Company  in  relation  there- 
to; and  from  and  after  such  pur- 
chase aU  the    provisions,  direc- 
tions, penalties,  forfeitures,  pay- 
ments, exemptions,  remedies,  re- 
gulations, rules,  clauses,  matters, 
and  things  contained  in  this  Act 
or  the  recited  Act  relating  to  the 


undertaking  shall,  with  reference 
to  all  such  railways,  works,  mat- 
ters, and  things  as  might  have 
been  constructed,  maintained, 
used,  made,  or  done  by  the  said 
Birmingham,Wolverhampton  and 
Dudley  Railway  Company,  be 
applied  and  applicable  to  the 
Great  Western  Rsdlway  Com- 
pany, their  officers,  agents,  and 
servants,  in  every  respect  as  if 
the  Great  Western  Railway  Com- 
pany had  been  in  every  case  in 
this  Act  and  in  the  recited  Act 
written  or  referred  to  in  lieu  and 
stead  of  the  Birmingham,  Wol- 
verhampton and  Dudley  Rail- 
way Company." 

Sect.  25.    ^*  Provided  always, 
and  be  it  enacted,  that  it  shall 
not  be  lawful  for  the  said  Bir- 
mingham, Wolverhampton    and 
Dudley  Railway  Company,   by 
virtue  of  the  powers   hereinbe- 
fore contained,  to  transfer,  nor 
for  the  said  Great  Western  Rail- 
way   Company    to    accept    the 
transfer  of  the  said  undertaking, 
unless  it  shall  have  been  proved 
to  the  satbfaction  of  the  Com- 
missioners of  Railways,  and  cer- 
tified by  them  under  their  seal, 
previously  to  the  completion  of 
such  sale  by  transfer,  that  one- 
half  of  the  whole  amount  of  the 
capital,  exclusive  of  loans  by  the 
Act  or  Acts  relating  to  each  of 
the  said  Companies  authorised  to 
be  raised,  has  been  actually  paid 
up  and  expended  for  the   pur- 
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Bailway  to  Henby  and  to  Badstock,  to  widen  certain  por- 
tions of  the  Great  Western  Bailway,  to  enable  the  Great 
Western  K^  way  Company  to  purchase  or  amalgamate  with 
the  Birmingham,  Wolverhampton  and  Dudley  Bulway 
Company,  and  to  purchase  the  Wycombe  and  Great  West- 
em  Uxbridge  Bailways,  and  for  other  purposes,"  it  was  en- 
acted, that,  in  citing  that  Act,  it  should  be  sufficient  to  use 
the  expression,  ^^  The  Great  Western  Bailway  Amendment 
and  Extension  Act,  1847."  And  it  was  further  enacted, 
that  all  the  provisions,  matters,  and  things  contained  in  the 
said  several  Acts  relating  to  the  Crreat  Western  Bailway 
Company,  so  far  as  die  same  were  unrepealed  and  in  force, 
and  were  not  inconsistent  with  or  altered  by  the  pro\4sions 
of  that  Act,  and  save  in  so  £Eur  as  the  same  might  be  incon- 
dstent  with  the  provisions  of  the  Liands  Clauses  Consolida- 
tion  Act,  1845,  and  of  the  Bailways  Clauses  Consolidation 
Act,  1845,  should  extend  to  that  Act,  and  to  the  several 
purposes  thereof,  as  fully  and  effectually  as  if  the  same  pro- 
visions, matters,  and  things  were  rejieated  and  re-enacted  in 
that  Act,  and  had  specific  reference  thercta  [The  case 
tlien  set  out  sections  40,41, 47, 48  (a).  J — By  the  49th  section 


poses  authorised  by  such  Act  or 
Acts  respectively." 

Sect.  28  enacts,  '« That  it 
shall  be  lawful  for  the  Birming- 
ham, Wolverhampton  and  Dud- 
ley Railway  Company,  and  for 
the  Great  Western  Railway  Com- 
pany, to  make  and  enter  into  any 
contracts  or  agreements  relating 
to  the  sale  of  the  stud  undertak- 
ing to  the  last-mentioned  Com- 
pany, or  for  otherwise  working  or 
using  the  siud  undertaking  or  any 
part  thereof,  for  the  maintenance 
and  repair  thereof  or  any  part 
thereof,  as  the  said  Companies 
may  respectively  deem  advisable, 
and  subject  to  such  terms  and 


conditions  as  may  be  mutually 
agreed  on  between  them;  and 
the  said  articles  of  agreement  for 
sale  of  the  said  railway  herein- 
before referred  to,  shall  be  as 
valid  and  binding,  in  every  re- 
8}>ect,  as  if  the  same  had  been 
made  subsequently  to  the  passing 
of  this  Act,  and  in  conformity 
with  the  provisions  thereof.** 

(a)  Sect.  40.  ^  'And  whereas 
an  Act  was  passed  in  the  last 
session  of  Parliament,  called 
'  The  Birmingham,  Wolverhamp- 
ton and  Dudley  Railway  Act, 
1846  :*  and  whereas,  by  certain 
articles  of  agreement,  bearing 
date  the  12th  day  of  November, 
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it  was  enacted,  that  the  maximum  mte  of  charge  to  be 
made  by  the  Company  for  the  conveyance  of  passengers 


1846,  and  entered  into  between 
the  directors  of  the  Great  West- 
em  Railway  Company  and  the 
directors  of  the  said  Birmingham, 
Wolverhampton  and  Dadlej 
Railway  Company,  and  of  the 
Birmingham  and  Oxford  Junc- 
tion Railway  Company,  and  which 
agreement  has  been  confirmed  by 
the  proprietors  in  the  said  three 
Companies  respectively,  at  meet- 
ings specially  convened  for  the 
purpose,  it  has  been  agreed, 
amongst  other  objects,  and  sub- 
ject to  the  approval  of  Parlia- 
ment, that  the  Great  Western 
Railway  Company  shall  be  the 
purchasers  of  the  undertaking 
authorised  to  be  carried  into  ef- 
fect by  the  said  Birmingham, 
Wolverhampton  and  Dudley 
Railway  Company  ;*  be  it  there- 
fore enacted,  that  it  shall  be  law- 
ful for  the  Great  Western  Rail- 
way Company  to  purchase  the 
said  undertaking,  as  well  as  any 
works  which  the  Birmingham, 
Wolverhampton  and  Dudley 
Railway  Company  may  be  au- 
thorised to  carry  into  effect,  or 
any  undertaking  which  they  may 
be  authorised  to  purchase  by  any 
Act  or  Acts  which  may  be  passed 
in  the  present  session  of  Parlia- 
ment, together  with  all  their 
rights,  powers,  privileges,  and  au- 
thorities in  relation  thereto;  and 
it  shall  be  lawful  for  the  Great 
Western  Railway  Company  to 
purchase,  hold,  use,  exercise,  and 
enjoy  the  same;  and  the  agree- 
ment so  entered  into  as  afore- 


said shall  be  binding  on  the 
Great  Western  and  the  Bir- 
mingham Wolverhampton  and 
Dudley  Railway  Companies  re- 
spectively." 

Sect.  41  enacts,  <<  That  it  shall  be 
lawful  for  the  Birmingham,  Wol- 
verhampton, and  Dudley  Railway 
Company,  and  they  are  hereby 
required,  on  demand  made  by 
the  Great  Western  Railway  Com- 
pany, and  on  payment  or  tender 
by  them  of  the  price  or  consider- 
ation specified  in  the  siud  arti- 
cles of  agreement,  at  the  time 
and  in  manner  therein  mention- 
ed, to  transfer  to  the  Great  West- 
em  Railway  Company  the  under- 
taking which  they  are  by  the  said 
recited  Act  authorised  to  carry 
into  efiect,  or  which  they  may  be 
authorised  to  carry  into  efiect  by 
any  Act  or  Acts  which  may  be 
passed  in  the  present  session  of 
Parliament,  and  on  completion 
of  such  transfer  (of  which  com- 
pletion a  deed  of  transfer  or  con- 
veyance, duly  stamped  for  de- 
noting the  payment  of  the  AiU 
and  proper  stamp  duty  by  law 
payable  in  respect  of  the  pur- 
chase money,  and  under  the  cor- 
porate seal  of  the  said  Birming- 
ham, Wolverhampton  and  Dud- 
ley Railway  Company,  shall  be 
sufficient  evidence,)  the  Great 
Western  Railway  Company  may 
have  and  hold  the  undertaking  so 
transferred  to  them,  and  may  use, 
exercise,  and  enjoy  all  the  pow- 
ers and  privileges  which  the  said 
Birmingham,      Wolverhampton, 


1850. 
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along  the  said  railway,  including  the  tolls  for  the  uae  of 
the  said  railways  and  of  carriages,  and   for  locomotive 


and  Dudley  Railway  Company 
are  or  may  be  authorised  or  em- 
powered to  use,  exercise,  or  enjoy 
in  relation  thereto.** 

Sect.  47.  ^*  *And  whereas  two 
Acts  were  passed  in  the  last  ses- 
sion of  Parliament,  intituled  rc- 
spectivelj  '  The  Birmingham  and 
Oxford  Junction  Railway  Act, 
1846,*    and    'The    Birmingham 
and  Oxford  Junction  (Birming- 
ham   Extension)  Railway   Act, 
1846,*    by  which    Acts    it    was 
enacted  that  no  lease  or  sale  of 
such  last-mentioned  railways  Uy 
the    Great    Western     Railway 
Company,  under  the  powers  in 
the  said  Acts  contained,  should 
take  e£fect  unless  and  until  the 
wiaximum   tolls  and  charges   on 
the  said  Great  Western  Railway 
should   have   been   reduced  by 
Parliament    to    the  same    scale 
as,  or  to  a  scale  not  exceeding, 
the  tolls  and  charges  authorised 
to  be  taken  by  the  last-mention- 
ed Act;    and  whereas  a  bill  is 
now  pending  before  Parliament 
for  uniting  the  Birmingham  and 
Oxford  Junction  Railway  Com- 
pany, and  the  Birmingham,  Wol- 
verhampton  and   Dudley  Rail- 
way  Company  into    one  Com- 
pany,   and,  amongst  other   ob- 
jects, for  authorising  the  sale  of 
the    said  Birmingham,  Wolver- 
hampton, and  Dudley  Railway, 
and  other  new  works  to  the  Great 
Western  Railway  Company,  by 
which  bill  it  is  also  provided,  that 
the  sale  of  the  said  Birmingham, 
Wolverhampton,     and     Dudley 


Railway  to  the  Great  Western 
Railway  Company  shall  not  take 
e£fect  until  the  maximum  tolls 
and  charges  on  the  said  Great 
Western  Railway  have  been  re- 
duced by  Parliament  in  manner 
aforesaid ;  and  whereas  it  is  ex- 
pedient that  the  tolls  and  charges 
on  the  said  Great  Western  Rail- 
way iihould  be  reduced,  in  order 
that  the  purchase    of   the  said 
railways  by  the  said  Great  West- 
em  Railway  Company  shall  take 
effect  ;*   be  it  therefore  enacted, 
that  the  scale  of  tolls  and  chaiges 
by  this  Act  authorised  to  be  de- 
manded and  taken  on  the  said 
Great  Western  Railway,  shall  be 
and  be  deemed  and  held  to  be 
the  reduced  scale  referred  to  in 
the  said  Acts  relating  to  the  said 
Birmingham  and  Oxford  Jonc- 
tion  Railway,  and  in  the  said  re- 
cited bill  relating  to  the  amalga- 
mation of  the  said  Birmingham 
and  Oxford,    and  Birmingham, 
Wolverhampton,     and     Dudley 
Railway  Companies,  on  the  esta- 
blishment whereof  by  Parliament 
the  sale  of  the  said  undertak- 
ings   respectively    to    the    said 
Great  Western    Railway  Com- 
pany might  lawfully  take  effect, 
and  that  from  and  after  the  trans- 
fer of  the  said  undertakings,  or 
any    part  thereof,    to  the  said 
Great  Western  Railway    Com- 
pany, it  shall  not  be  lawful  for 
the  Great  Western  Railway  Com- 
pany to  donand  and  receive,  in 
respect  of  the  use  of  the  Great 
Western  Railway  and  the  Branch 
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power,  and  every  other  expense  incidental  to  such  convey- 
ance as  aforesaid,  except  Gx>vemment  duty,  should  not 
exceed  the  sums  therein  specified  and  set  forth,  being  the 
same  sums  as  are  in  that  behalf  specified  and  set  forth 
in  the  said  schedule  annexed  hereto  (a). — And  with  respect 
to  the  conveyance  of  goods,  the  maximum  rates  of  charge 
to  be  made  by  the  Company  for  the  conveyance  thereof 
along  the  said  railways,  including  the  tolls  for  the  use  of 
the  said  railways  and  wagons  or  trucks,  and  locomotive 
power,  and  every  expense  incidental  to  such  conveyance, 
except  a  reasonable  sum  for  loading,  covering,  and  unload- 
ing of  goods,  and  for  delivery  and  collection,  and  any  other 
services  incidental  to  the  business  or  duty  of  a  carrier, 
where  such  services,  or  any  of  them,  were  or  was  performed 
by  the  Company,  should  not  exceed  the  sums  therein  speci- 
fied and  set  forth,  being  the  same  sums  as  are  in  that  behalf 
specified  and  set  forth  in  the  said  schedule  annexed 
hereto  (A). 

The  bill  in  the  last-mentioned  Act  stated  to  be  pending 
before  Parliament,  for  uniting  the  Birmingham  and  Oxford 
Junction  Bailway  Company,  and  the  Birmingham,  Wol- 
verhampton and  Dudley  Bailway  Company  into  one  Com- 
pany, and  other  objects,  for  authorising  the  sale  of  the  Bir- 
mingham, Wolverhampton  and  Dudley  Ball  way,  and  other 


18SQ 

ATT.-Gsif. 
V. 

Qrbat 

Webtkkm 

Railway  Co. 


Byways  by  this  Act  authorised 
to  be  made,  by  parties  using  the 
same,  either  with  their  own  car- 
riages and  engines  employed  by 
them  thereon,  or  with  their  own 
engines  only  (in  eases  where  the 
Company  as  hereinafter  provided 
may  consent  to  supply  carriage), 
any  tolls  and  charges  exceeding 
the  toils  and  charges  following  :*' 
(Then  follows  a  scale  of  charges.) 
Sect.  48  enacts,  <'  That  the  toll 


which  the  Company  may  demand 
for  the  use  of  engines  for  propelling 
the  carriages  of  other  parties  on 
the  said  railways  shall  not  exceed 
one  penny  per  mile  for  each  pas- 
senger or  animal,  or  for  each  ton 
of  goods  or  other  articles,  in  ad- 
dition to  the  several  other  tolls 
or  sums  by  this  Act  authorised 
to  be  taken  for  the  use  of  the 
said  railways.** 


(a)  See  post,  p.  539,  note. 


(b)  See  post,  p.  540,  note. 


538 


EXCHEQUER  REPORTS. 


1850.        new  works,  to  the  Great  Western  Railway  Company,  did 
Att..Gkn.      ^^^  P^^^  ^^^  ^  ^w.     [The  case  then  set  out. the  11  &  12 
Vict  c.  budv.  "  The  Great  Western  Bailway,  Berks,  and 


V. 

Oriat 


Wkstebh  Hants  Extension  Act,  1848,"  ss.  24,  25,  26,  30;  the  11  & 
12  Vict  c  cxxxv.  "  The  Great  Western  Railway  (Slough 
and  Windsor)  Act,  1848,"  ss.  38,  39,  40;  and  the  11  &  12 
Vict.  c.  clix.  '^  An  Act  to  confer  additional  powers  on  the 
Great  Western  Railway  Company,  with  reference  to  an 
agreement  of  the  12th  November,  1846,  for  the  pnrcha^  by 
them  of  the  Birmingham  and  Oxford  Junction,  and  Bir- 
mingham, Wolverhampton  and  Dudley  Ridlways,"  ss.  1, 2, 
3, 4,  5,  10,  14,  18;  but  as  the  judgment  of  the  Court  did 
not  proceed  with  reference  to  these  enactments,  it  is  consi- 
dered unnecessary  to  state  them.] 

The  sale  to  the  Great  Western  Railway  Company  of  the 
Birmingham  and  Oxford  Junction  Railway,  or  of  the  Bir- 
mingham, Wolverhampton  and  Dudley  Railway,  mentioned 
or  referred  to  in  the  47  th  section  of  the  **  Great  Western 
Railway  Amendment  and  Extension  Act,  1847,"  has  not  yet 
been  completed,  nor  have  nor  has  the  said  two  last-men- 
tioned undertakings,  or  either  of  them,  or  any  part  thereof 
respectively,  been  transferred  to  the  Great  Western  Rail- 
way Company,  or  completed  and  opened  to  the  public;  nor 
has  any  portion  of  the  purchase  money  for  the  same  been 
paid,  nor  has  one-half  of  the  whole  amount  of  the  capital 
mentioned  or  referred  to  in  the  25ih  section  of  the  **  Birming- 
ham, Wolverhampton  and  Dudley  Railway  Amendment 
Act,  1847,"  exclusive  of  the  loans  in  the  same  section  re- 
spectively mentioned  or  referred  to,  been  paid  up  or  expended 
for  the  purposes  authorised  by  the  Act  or  Acts  in  the  same 
section  mentioned  or  referred  to,  nor  has  any  certificate  of 
such  payment  or  expenditure  been  given  by  the  Commis- 
sioners of  Railways,  nor  has  one-half  of  the  whole  amount 
of  the  capital,  exclusive  of  loans  authorised  to  be  raised  by 
the  Act  or  Acts  relating  to  the  Great  Western  Railway  Com- 
pany, and  the  Birmingham,  Wolverhampton  and  Dudley 
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fiailway  Company,  been  paid  up  or  expended  for  the  pur* 
posea  mentioned  or  referred  to  in  the  46th  sect,  of  the  Great 
Western  Railway  Amendment  and  Extensions  Act,  1847, 
nor  has  any  certificate  of  such  last-mentioned  payment  or 
expenditure  been  given  by  the  ConmiLssiouers  of  Kail  ways; 
and  the  Great  Western  Sailway  Company  have  not  at  the 
present  time  in  their  hands  monies  suflScient  for  the  comple- 
tion of  the  purchase,  either  of  the  Birmingham  and  Oxford 
Junction  Bailway,  or  of  tlie  Birmingham,  Wolverhampton 
and  Dudley  Bail  way;  and  such  monies  will  have  to  be 
raised  and  provided  either  by  the  creation  of  new  shares  or 
by  the  taking  up  of  money  on  loan. 

Ever  since  the  passing  of  the  Acts  respectively  intituled 
**'  The  Birmingham,  Wolverhampton  and  Dudley  Kail  way 
Amendment  Act,  1847,"  and  "  The  Grreat  Western  Kailway 
Amendment  and  Extensions  Act,  1847,"  the  Great  Western 
Riulway  Company  have  continued  to  charge  and  receive, 
and  they  do  now  charge  and  receive,  for  the  conveyance  of 
passengers  and  goods  along  the  said  Great  Western  Kail- 
way,  rates  of  charges  exceeding  the  said  rates  mentioned 
and  set  forth  in  the  schedule  hereto  annexed  (a),  but  not  ex- 
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(a)  The  schedule  was  as  fol- 
lows:— "For  the  conveyance  of 
passengers  along  the  said  rail- 
ways as  aforesaid,  including  the 
tolls  for  the  use  of  the  said  riul- 
ways  and  of  carriages,  and  for 
locomotive  power,  and  every 
other  expense  incidental  to  such 
conveyance  as  aforesaid,  except 
government  duty,  shall  not  ex- 
ceed the  following  sums ;  (that  is 
to  say) — 
•*  For  every  passenger  conveyed 

in  a  fibrst-class  carriage  by 

an  express  train,  the  sum  of 

2|<2.  per  mile. 
*'  For  every  passenger  conveyed 

in  a  second-class  carriage  by 


any  express  train,  the  sum 
of  l^d.  per  mile. 
"  For  every  passenger  conveyed 
in  a  first-class  carriage  by 
any  other  train,  the  sum  of 
2d,  per  mile. 
"  For  every  passenger  conveyed 
in  a  second-class  carriage  by 
any  such  other  train,  the  sum 
of  1^.  per  mile. 
"  For  every  passenger  conveyed 
in  a  third-class  carriage  by 
any  such    other  train,   the 
sum  of  Id*  per  mUe. 
"  And  with  respect  to  the  con- 
veyance of  goods,  the  maximum 
rates  of  charge  to  be  made  by  the 
Company    for    the    conveyance 
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eeeding  the  rates  authorised 
firstly-mentioned  Acts. 


thereof  along  the  said  railways, 

Railway  Co.    including  the  tolls  for  the  use  of 
the    said    railways  and  wagons 
or  trucks,  and  locomotiTe  power, 
and  every  expense  incidental  to 
such  oonyeyance,  except  a  rea- 
sonable sum  for  loading,  coTer- 
ing,  and  unloading  of  goods,  and 
for  deliTery  and  collection,  and 
any  other  services  incidental  to 
the  business  or  duty  of  a  carrier, 
where  such  services  or  any  of 
them  are  or  is  performed  by  the 
same  Company,  shall  not  exceed 
the  following  sums :  (that  is  to  say) 
"For  every  horse,  mule,  and 
other   beast  of  draught  or 
burden,  Sd,  per  mile. 
"  For  homed  cattle,  the  sum  of 

Ijrf.  per  head  per  mile. 
"For  cidves,  pigs,   sheep,  and 
small  animals,  jfd,  each  per 

mile. 

**  For  every  private  carriage,  4d, 
per  mile. 

**  For  all  coal,  coke,  ironstone,  and 
other  articles  hereinbefore 
classed  therewith,  conveyed 
any  distance  not  exceeding 
fifty  miles,  the  sum  of  Hd. 
per  ton  per  mile;  and  the 
sum  of  id,  per  ton  per  mile, 
for  the  whole  distance  tra- 
velled, if  conveyed  a  dis- 
tance exceeding  fifty  miles. 

**  For  all  dung,  compost,  and 
other  articles  hereinbefore 
classed  therewith,  conveyed 
any  distance  not  exceeding 
fifteen  miles,  the  sum  of 
1^.  per  ton  per  mile;  and 
.  the  sum  of  Hd,  per  ton  per 


to  be  taken  under  the  three 


mile  for  the  whole  distance 
travelled,  if  conveyed  a  dis- 
tance exceeding  fifteen  miles. 
"  For  all  sugar,  grain,  and  other 
articles  hereinbefore  daasi- 
fied  therewith,  conveyed  anj 
distance  not  exceeding  fifty 
miles,  the  sum  of  2^  per 
ton  per  mile;  and  the  sain 
of  2d,  per  ton  per  mile  for 
the  whole  distance  travelled, 
if  conveyed  a  distance  ex- 
ceeding fifty  miles. 
"  For  all  cotton  and  other  arti- 
cles  hereinbefore    classified 
therewith,  conveyed  any  dis- 
tance   not    exceeding    fifty 
miles,  the  sum  of  3^.  per  ton 
per  mile ;  and  the  sum  of 
2|(/.  per  ton  per  mile  for  the 
whole  distance  travelled,  if 
conveyed  a  distance  exceed- 
ing fifty  miles. 
"  For  fish  and  all  other  wares, 
merchandise,  articles,  mat- 
ters, and  things,  conveyed 
any  distance  not  exceeding 
fifty  miles,  the  sum  of  3^</. 
per  ton  per  mile;  and  the 
simi  of  3d,  per  ton  per  mile 
for  the  whole  distance  tra* 
veiled,  if  conveyed  a  distance 
exceeding  fifty  miles. 
*^  Where  any  such  articles,  mat- 
ters, or  things,  are  carried  a  dis- 
tance exceeding  fifteen  or  fifty 
miles  respectively,  as  above  pro- 
vided, the  Company  are  empow- 
ered to  demand  and  receive,  at 
the  least,  the  rates   of  charge 
above  specified,  as  for  fifteen  or 
fifty  miles  respectively." 
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The  question  for  the  opinion  of  the  Court  is,  whether  the         1850. 
Great  Western  Rulway  Company  are  entitled  by  kw  to      Att.-Gbk. 
cfaaige  and  receive,  for  the  conveyance  of  passengers  and        q^^ 
goods  along  the  said  Great  Western  Bailway^  any  rates  of      Webimw 
chaige  exceeding  the  rates  mentioned  and  set  forth  in  the 
schedule  hereunder  written,  save  in  respect  of  passengers  and 
goods  conveyed  on  the  Great  Western  Railway  for  short 
distances,  or  by  special  or  extra  trains,  or  in  respect  of  frac- 
tional distances  or  weights,  or  the  carriage  of  small  packages 
or  articles  of  great  weight,  or  in  cases  of  special  agreement. 

The  Attorney^GeneraK^Welsby  with  him)  argued  for  the 
Crown  (May  29  and  31). — The  effect  of  the  several  sta- 
tutes set  forth  in  the  case,  and  particularly  of  the  10  &  11 
Vict.  c.  cxlix.  and  10  &  11  Vict.  c.  ccxxvi.  is  to  impose 
on  the  Great  Western  Railway  Company  a  maximum  rate 
of  toll  for  passengers  and  goods,  which  they  have  exceeded. 
The  Company  was  originally  constituted  by  the  5  <Sb  6 
Will.  4,  c.  cvii.  which  received  the  Royal  Assent  on  the  31st 
of  August,  1835.  By  the  164th  section  they  areauthorised  to 
take  certain  rates  of  tonnage  on  goods.  The  165th  section 
provides  for  toU  in  respect  of  passengers  and  cattle.  The 
166th  section  empowers  the  Company  to  chaige  for  locomo- 
tive power.  The  167  th  section  enables  them  to  carry  passen- 
gers, cattle,  and  goods,  and  to  charge  for  such  conveyance, 
in  addition  to  the  rates  or  tolls  authorised  to  be  taken,  pro- 
vided the  charge  for  passengers  does  not  exceed  threepence 
halfpenny  per  mile,  including  the  rate  or  toll.  The  6  Will. 
4,  c  xxviiL  made  no  alteration  in  the  tolL  By  the  64th  sec- 
tion of  the  Birmingham  and  Oxford  Junction  Railway  Act, 
9  &  10  Vict.  c.  cccxxxvii.  (which  received  the  Royal  Assent 
on  the  3rd  August,  1846),  the  maximum  rate  of  chaige  for 
passengers  is  limited  to  twopence  halfpenny  per  mile.  The 
65th  section  relates  to  the  maximum  charges  for  goods. 
The  68th  and  69th  sections  empower  that  Company  to  lease 
or  sell  their  railway  to  the  Great  Western  Railway  Compi^ 
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1850.         ny;  but  the  70th  section  expressly  provides  that  no  lease  or 
Att.Gxv.      ^^^  ^^U  ^^  effect,  "  unless  and  until  the  maximum  tolls 
^  ^'  and  charges  on  the  Great  Western  Railway  shall  have  been 

Westbrn      reduced  by  Parliament  to  the  same  scale  as,  or  to  a  scale  not 
exceeding,  the  tolls  and  chaises  of  the  Birmingham  and 
Oxford  Junction  Railway."     That  section,read  in  contrast 
with  the  10  &  1 1  Vict.  c.  cxxvi.  affords  a  key  to  its  construc- 
tion.   By  the  Act  for  extending  the  Birmingham  and  Oxford 
Junction  Railway  to  Birmingham,  9  &  10  Vict.  c.  cccxxxviii. 
(which  also  received  the  Royal  Assent  on  the  3rd  August, 
1846),  the  tolls  are  to  be  the  same  as  those  on  the  Birming- 
ham and  Oxford  Junction  Railway,  (section  35)u    The  36th 
and  37th  sections  confer  a  similar  power  to  lease  or  sell  the 
railway  to  the  Great  Western  Railway;  and  the  38  th  section, 
in  like  manner,  provides  that  no  lease  or  sale  shall  take  effect 
until  the  rates  on  the  Great  Western  Railway  are  reduced. 
The  Birmingham,  Wolverhampton  and  Dudley  Railway 
Act,  9  &  10  Vict.  c.  cccxY.  limits  the  maximum  rate  of 
charge  for  passengers  and  goods  to  twopence  halfpenny  per 
mile,  (section  34) ;  but  that  Act  contains  no  power  to  lease 
or  sell  the  railway.    The  Birmingham,  Wolverhampton  and 
Dudley  Railway  Amendment  Act,  10  &  11  Vict  c  cxli3L 
{which  received  the  Royal  Assent  on  the  9th  of  July,  1847)> 
by  section  24,  after  reciting  the  agreement  between  the 
directors  of  the  Great  Western  Railway  Company  and  the 
directors  of  the  Birmingham  and  Oxford  Junction  Railway 
Company,  andof  the  Birmingham,  Wolverhampton  and  Dud- 
ley Railway  Company,  for  the  purchase  of  those  two  lines 
by  the  Great  Western  Railway  Company,  empowers  them 
and  the  Birmingham,  Wolverhampton  and  Dudley  Railway 
Company  to  carry  it  into  effect;  but  by  the  25th  section, 
the  power  of  sale  is  not  to  be  exercised  without  a  certificate 
from  the  Railway  Commissioners,  that  one-half  of  the  capi- 
tal has  been  actually  paid  up.     That  statute,  however,  con- 
tains no  provision  that  the  sale  shall  not  take  effect  until  the 
rates  on  the  Great  Western  Railway  are  reduced.     The 
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13th  section  empowers  the  Great  Western  Biulway  C!om-        1850. 
pany  "to  demand  tolls  for  the  use  of  the  Great  Western      xn^-Qn. 
Bailwaj,   or  of  the    Birmingham^    Wolverhampton  and  ^' 

Dudley  Kail  way."    The  15th  section  prescribes  the  max-    ^Wnruur 
imum  charge  "  for  the  conveyance  of  passengers  along  the 
said  rulways  as  aforesaid."    The  28th  section  empowers  the 
two  Companies  to  make  contracts  in  respect  of  the  sale  of 
the  Birmingham,  Wolverhampton  and  Dudley  Railway; 
and  the  29th  section  empowers  the  Great  Western  Bailway 
Company  to  hold  shares  in  the  other  nulway.     There  is  no 
allusion  to  anything  to  be  done  by  the  Great  Western  Rail- 
way Cozapuny  prospectivefyy  but  throughout  the  statute  they 
are  treated  as  if  they  had  actually  completed  the  purchase  of 
the  other  lines.    The  24th  section  does  not  attach  any  condi- 
tion to  the  positive  enactments  of  the  13th  and  15th  sections, 
but  only  enables  the  Great  Western  Railway  Company  to  do 
what  the  Birmingham,  Wolverhampton,and  Dudley  Railway 
Company  might  have  done  under  the  9  &  10  Vict  c.  cccxv. 
The  10  &  11  Vict  c.  ccxxvi.,  which  had  reference  entirely 
to  the  Great  Western  Railway  Company,  by  section  40, 
wliich  recites  the  agreement,  empowers  that  Company  to 
purchase  the  Birmingham,  Wolverhampton  and  Dudley 
Railway.     The  41st  section  contemplates  the  completion 
of  the  sale  by  a  deed  of  conveyance;  thus  treating  the  can- 
tract  as  perfected.  The  47  th  section  does  not  repeal  the  64th 
section  of  the  9  &  10  Vict,  c  cccxxxvii.,  but  limits  the  max- 
imum charge  for  passengers  conveyed  on  the  Great  Western 
Bailway  and  its  branches  to  twopence  per  mile. 

Peacock  (F.  Stevens  with  him)  for  the  defendants. — ^Read- 
ing these  statutes  as  one  entire  code,  the  Great  Western 
Bailway  Company  are  not  restricted  from  taking  the  toll 
originally  authorised  by  the  5  &  6  Will.  4,  c.  cvii.  until  the 
purchase  by  them  of  the  Birmingham  and  Oxford  Junction 
Bailway,  and  of  the  Birmingham,  Wolverhampton  and  Dud- 
Icy  Railway,  is  finally  completed.  By  the  70th  sect,  of  the  9  & 
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1850.        10  Vict  c.  cccxxxvL  the  Great  Western  Bailwaj  Company 
ATT.-OBir.     ^^^  obtain  an  Act  of  Parliament  to  reduce  the  maximnm 

.  ^'  of  their  toll  to  the  same  scale  as  the  maximnm  toll  of  the 

Obiat 

WisnBii  Birmingham  and  Oxford  Junction  Railway  before  the  sale 
of  that  railway  can  take  effect.  The  10  &  1 1  Vict,  a  czlix. 
passed  after  the  agreement  for  the  purchase  by  the  Grreat 
Western  Railway  Company  of  the  two  other  lines;  but  that 
statute  does  not  treat  the  Birmingham,  Wolverhampton  and 
Dudley  Railway  Company  as  already  amalgamated  with  the 
Great  Western ;  for  it  enables  the  former  to  raise  additional 
capital  by  the  creation  of  new  shares:  (Sections  4, 5).  The 
meaning  of  the  13th  and  15th  sections  is,  that  after  the 
two  Companies  are  amalgamated  the  Great  Western  shall 
not  take  any  tolls  exceeding  the  prescribed  amount;  but  they 
are  not  to  interfere  with  the  tolls  of  the  Birmingham,  Weir 
yerhampton  and  Dudley  Railway,  until  the  purchase  is 
complete.  The  maximum  clause  (section  15)  comes  by  way 
of  proviso  to  the  two  previous  sections,  and  was  not  in- 
tended to  operate  until  they  took  effect  That  such  is  liie 
true  construction  is  evident  from  the  47th  section  of  the 
10  &  11  Vict.  c.  ccxxvi. 

The  Attorney-General  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  case  for  the  purpose  of  de- 
ciding whether  the  Great  Western  Railway  Company  are 
bound  to  reduce  their  tolls  on  the  main  line  to  the  scale 
fixed  by  the  Act  of  Parliament  for  the  Birmingham  and 
Oxford  Junction  Railway. 

By  the  original  Grreat  Western  Railway  Act,  5  &  6  WilL 
4,  c.  cviL  ss.  164,  167,  and  by  6  &  7  WilL  4,  c.  xxxviiL 
and  1  Vict  c  xcii.  the  Company  are  authorised  to  take 
certidn  tolls.     The  Company  have  ever  since  taken  and  still 
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take  the  tolls  authorised  by  those  Acts.    The  question  is,        1850. 
whether  any  statute  that  has  mnce  passed  prevents  them      xtt^^ek. 
from  continuinfi:  to  do  so.  ^' 

By  two  Acts  which  received  the  Royal  Assent  on  the    ^Wvmm 
3rd  of  August,  1846,  that  is,  the  9  &  10  Vict  c.  cccxxxviL 
and  the  9  &  10  Yict.  c  cccxxxviii.  a  new  Company  was  ere* 
ated,  called  ^^  The  Birmingham  and  Oxford  Junction  Boil- 
way  Company,"  and  the  tolls  authorised  by  those  Acts  were 
less  than  those  of  the  Great  Western  Railway  Company. 
By  those  Acts  power  was  given  to  the  Great  Western  Rail- 
way Company  to  purchase  the  Birmingham  and  Oxford 
Junction  line  (see  ss.  69  and  70,  of  the  former  Act,  and 
"8.  37  and  38,  of  the  latter),  provided  that  no  such  sale 
should  take  effect  unless  and  until  the  toll  on  the  Great 
Western  line  shall  have  been  reduced  by  Act  of  Parlia- 
ment to  the  same  scale  as  that  of  the  Birmingham  and 
Oxford  Junction  Railway.    On  the  same  3rd  of  August, 
1846,  another  Act  received  the  Royal  Assent,  9  &  10 
Vict  c  cccxv.  called  "  The  Birmingham,  Wolverhampton 
and  Dudley  Railway  Act,**  whereby  a  new  Company  was 
formed  for  making  a  railway  from  Birmingham  through 
Wolverhampton  to  Dudley,  and  that  Company  was  author- 
ised to  receive  the  same  tolls  as  were  to  be  taken  by  the 
Birmingham  and  Oxford  Railway  Company.     This  Act 
contained  no  power  of  sale  to  the  Ghreat  Western  Railway. 
By  articles  of  agreement,  dated  the  12th  of  November,  1846, 
entered  into  by  the  directors  of  the  Gbreat  Western  Rail* 
way  Company,  the  directors  of  the  Birmingham  and  Ox- 
ford Railway  Company,  and  the  directors  of  the  Birming- 
ham, Wolverhampton  and  Dudley  Railway  Company,  the 
two  latter  sets  of  directOTS  agreed  to  sell  to  the  Great  West- 
emRailway  Company,  and  the  Great  Western  Rwl way  Com- 
pany agreed  to  purchase,  the  Birmingham  and  Oxfinrd  line^ 
and  the  Birmingham,  Wolverhampton  and  Dudley  line,  upcMH 
certain  terms  spedfied  in  the  agreement. 

It  must  be  observed,  that  this  contract,  so  far  as  relates 
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1850.         to  the  Birmingham  and  Oxford  line,  had  been  authorised  hw 

Att.Gbh.      ^^  9  &  10  Vict.  c.  cccxxxii.;  but  as  to  the  Birmingham, 

Omat        Wolverhampton  and  Dudley  Railway  there  was  not,  at  the 

WsanRif      date  of  the  contract,  any  parliamentary  autkority  to  make  it. 

^""^^  ^'-    This  authority,  however,  was  given  by  an  Act  passed  in  the 

next  session,  10  &  1  lYict  c.  cxiix.  called  ^'  The  Birmingham, 

Wolverhampton  and  Dudley  Amendment  Act."    By  section 

24,  the  contract  of  the  12th  of  November,  1846,  is  there 
recited,  and  power  is  given  to  the  Great  Western  Bailway 
Company,  and  the  Birmingham, Wolverhampton  and  Dudley 
Bail  way  Company,  to  carry  it  into  effect;  but  by  section 

25,  no  sale  to  the  Great  Western  Bailway  Company  is  to  be 
made  until  a  certificate  has  been  obtained  from  the  Bailway 
Commissioners,  that  one  half  of  the  capital  has  been  duly 
paid  up.  By  this  Act  it  is  provided  (sections  13, 14  &  15) 
that  the  Great  Western  Bailway  Company  may  demand  for 
the  use  of  the  Grreat  Western  Bailway  Company,  or  of  the 
Birmingham,  Wolverhampton  and  Dudley  Bailway,  the 
tolls  therein  enumerated,  being  a  scale  of  toll  materially  less 
than  those  of  the  original  Grreat  Western  Bailway  Acts,  but 
not  precisely  the  same  as  those  contained  in  the  Birming- 
ham and  Oxford  Acts.  By  section  15,  certain  sums  are 
fixed  as  the  maximum  to  be  taken  by  the  Grreat  Western 
Bailway  Company,  for  the  conveyance  of  passengers,  catde, 
and  goods  along  the  said  railways^  that  is,  along  the  Great 
Western  BarOway,  and  the  Birmingham,  Wolverhampton 
and  Dudley  Bailway. 

The  only  other  Act  to  which  it  appears  to  us  material  to 
refer  is  the  10  &  11  Vict  c.  ccxxvL,  which  received  the 
Boyal  Assent  on  the  2nd  of  July,  1847.  That  was  an  Act 
for  enabling  the  Great  Western  Bailway  to  make  certdn 
branch  lines,  and  to  purchase  the  Birmingham,  Wolver- 
hampton and  Dudley  Bailway,  and  for  other  purposes;  and 
by  section  41  the  last-named  Company  are  again  authorised 
to  sell  their  railway  to  the  Great  Western  Company,  and, 
on  tender  to  them  by  the  Great  Western  Company  of  the 
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purchase-money,  are  required  to  execute  a  proper  convey-        1850. 
ance;  and  by  section  47,  it  is  enacted  (inter  alia)  that  the      An.-GiN. 
reduced  scale  of  tolls  therein  contained  (and  which  is  pre-        ^^' 
cisely  the  same  as  that  contained  in  the  Act  of  the  same      Wssnui 
session,  10  <Sb  11  Vict.  c.  cxlix.  being  the  Birmingham, 
Wolverhampton  and  Dudley  Act),  should  be  deemed  and 
taken  to  be  the  reduced  scale  referred  to  in  the  Birmingham 
and  Oxford  Junction  Act,  the  9  &  10  Vict.  c.  cccxxxvii. 

The  result  of  these  acts  is,  that,  by  the  9  &  10  Vict.  c. 
cccxxxvii.  the  Great  Western  Railway  Company  were  em- 
powered to  purchase  the  Birmingham  and  Oxford  line, 
their  own  tolls  on  the  Great  Western  line  being  first  re- 
duced by  Act  of  Parliament  to  a  scale  not  exceeding  that 
of  the  Oxford  line.  By  the  10  &  11  Vict  c.  cxlix.  the 
Great  Western  Bailway  Company  were  empowered  to 
purchase  the  Birmingham,  Wolverhampton  and  Dudley 
line,  and  to  take  on  that  line  and  their  own  ori^nal  line  a 
reduced  scale  of  tolls  not  precisely  the  same  as  that  of  the 
Birmingham  and  Oxford  scale;  and  there  was  in  that  Act,  as 
in  the  other  Acts,  a  maximum  clause,  that  is,  a  clause  limit- 
ing the  sum  which  the  Company  could  take  for  the  railway, 
and  for  the  supply  of  locomotive  power,  and  the  use  of  car- 
riages, and  so  on. 

The  Attorney-General  contended,  that  immediately  after 
the  passing  of  this  Act,  the  Gbreat  Western  Railway  Com- 
pany were  precluded  from  taking  on  their  own  line  more 
than  the  reduced  toll.  But  we  are  clearly  of  opinion  that 
this  is  not  the  true  construction  of  the  Act.  The  reduction 
of  toll  was  clearly  only  to  take  effect  when  the  purchase  of 
the  Birmingham,  Wolverhampton  and  Dudley  line  was  com- 
pleted. Under  any  other  construction,  the  Great  Western 
Riulway  Company  would  be  at  liberty  to  take  tolls  on  the 
Birmingham,  Wolverhampton  and  Dudley  Railway  before 
it  belongs  to  them,  and  while  the  Birmingham,  Wolver- 
hampton and  Dudley  Railway  Company  may  be  themselves 
using  and  taking  tolls  on  it  for  their  own  purposes ;  which 
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18M.  appears  to  us  a  manifiest  abeurdhy.  Then  follows  tlie  Act 
An.-OBir.      10  <Sb  11  Vict.  c  oczzvL  which  eubetitutes  the  scale  pro- 

^  ^'  vided  by  the  10  &  11  Vict  c.  cxlix.  for  the  Binniiiffham 

Wbribii  and  Oxford  scale,  maJdng  the  scale  to  be  taken  on  com- 
pleting of  both  lines,  that  is,  the  Birmingham  and  Oxford 
line,  and  the  Birmingham,  Wolverhampton  and  Dudley  line, 
the  same ;  so  that  when  either  of  the  purchases  shall  have 
been  finally  effected,  the  scale  of  tolls  to  be  taken  by  the 
Great  Western  Railway  Company,  as  well  on  their  original 
as  on  the  purchased  line  or  lines,  will  be  the  reduced  scale; 
but  until  the  purchase  of  one  or  both  of  the  lines  has  been 
effected,  the  right  of  the  Great  Western  Siulway  Company 
to  take  the  tolls  authorised  by  their  original  Act  remains 
unaffected.  Our  certificate  will,  therefore,  be  for  the  de* 
fendants. 

A  certificate  in  conformity  with  the  above  opinion  was 
afterwards  sent  to  the  Vioe-Chancellor. 


June  12.      In  the  Matter  of  the  Land  Tax  Asssssimxnt  for  the 

HoLBOBN  Division  of  the  County  of  MiDDUfiSSX. 

The  Conrtof  ^  SIS  was  a  rule  calling  on  the  Commissioners  of  Land 
Exchequer  ha*  Tax  for  the  Holbom  Division  of  the  County  of  Middlesex 
to  order  the  to  shew  cause  why  they  should  not  meet  and  cause  the  pro- 
■ionereof  Land  portion  charged  upon  that  division,  for  and  towards  the  land 
th^PTOTOr^n  **^  *^'  ^^  current  year,  to  be  equally  taxed  and  assessed 
charged  upon    within  sudi  division,  and  williin  every  parish  and  place 

adiviaionto        ,        .  -^   ^  * 

be  equally  tiiereUL 

The  rule  was  obtained  on  behalf  of  certain  persons  rated 
to  the  land  tax  within  that  division;  and  the  affidavits  in 
support  of  it  stated  that  the  proportion  assessed  on  the  Hol- 
bom division,  towards  the  sum  to  be  raised  in  the  county  of 
Middlesex,  is  13,6292.  ISs.  5d.     That  the  amount  of  land 
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tax  i^deemed  in  that  diTision  is  2846/.  lOs,  Sd.,  which  1850. 
leaves  10,783il  3s.  2dl  to  be  raised  as  such  proportion.  That  /^^^ 
the  Holbom  division  consists  of  the  United  Parishes  of  St      Holborh 

Lakd  Tax 

Andrew  Holbom  and  St.  George  the  Martyr,  the  Liberty 
of  the  Bolls,  the  Parish  of  St  Marylebone,  the  Parish  of 
St  Pancras,  the  Parish  of  St  John,  Hampstead,  and  the 
Parish  of  Paddington.  That  the  annual  value  of  the  pro- 
perty now  rateable  in  the  said  parishes  to  the  land  tax  is  as 
follows: — St  Andrew  and  St  George,  158,8077.;  the  Li- 
berty of  the  Rolls,  9160/.;  St  Marylebone,  910,680i;  St 
Pancras,  186,1047.;  St  John,  Hampstead,  ll,296i;  Pad- 
dington, 88857. :  making  together  1,284,3327.  That  on  the 
19th  April  last,  the  commissioners  taxed  and  assessed,  upon 
the  United  Parishes  of  St  Andrew  and  St  George,  towards 
the  said  proportion  of  13,6297.  13^.  5d.y  the  sum  of  9018/L 
13*.  4rf.,  giving  credit  for  ll,181i  10*.  6Jrf.,  being  the 
amount  of  land  tax  redeemed,  leaving  78377.  25.  9|J.  to  be 
raised,  which  required  a  rate  of  l5.  in  the  pound;  upon  the 
Parish  of  St  Pancras,  the  smn  of  13997. 5*.  2^7.,  ^ving  cre- 
dit for  3947.  11*.  4|J.,  being  the  amount  redeemed,  leaving 
10047.  13*.  9}^.  to  be  raised,  which  required  a  rate  of  |(f. 
in  the  pound;  upon  the  Parish  of  St  John,  Hampstead, 
8557.  17*.  4rf.,  giving  credit  for  5657.  1*.  8rf.,  the  amount 
redeemed,  leaving  2997. 155.  Sd.  to  be  raised,  which  required 
a  rate  of  6ld,  in  the  pound;  upon  the  Parish  of  Paddington, 
the  sum  of  354£  6s.  lOi,  giving  credit  for  2547. 195.  2|rf., 
the  amount  redeemed,  leaving  1097.  75.  7^<7.  to  be  raised, 
which  required  a  rate  of  S^d.  in  the  pound;  upon  the  Par- 
ish of  St  Marylebone,  56421  55.  1  J.,  giving  credit  for  90^ 
75.  9dl,  the  amount  redeemed,  leaving  473il  175.  ^d,  to  be 
raised,  which  required  a  rate  of  half  a  farthing  in  the  pound. 
That  no  assessment  had  yet  been  made  for  the  current  year 
in  respect  of  the  Liberty  of  the  Bolls.  The  affidavits  also 
stated,  that  the  applicants  had  required  the  commissioners 
to  assess  them  in  respect  of  their  property  at  and  after  an 
equal  pound  rate  to  be  assessed  on  the  annual  value  of  all 
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1850.        the  property  rateable  to  the  land  tax  within  the  Holbom 

In  re        division,  but  the  commissioners  reftised  to  do  so.     That  if 

HoLB^      the  amount  directed  to  be  raised  was  equally  taxed  and 

UsiMMxvT.    assessed  throughout  that  division,  the  same  might  be  raised 

by  a  rate  of  five  farthings  in  the  pound. 

The  Attomey-Generdl  shewed  cause. — There  is  no  prece- 
dent for  this  application.  The  only  authorities  on  the  sub- 
ject are  the  case  of  The  Commissioners  of  the  Westminster 
Land  Tcu:  (a\  And  Lord  AylesforcPs  Case(b);  but  they  bear 
no  analogy  to  the  present  case.  In  the  former,  the  Com- 
missioners had  reftised  to  levy  the  full  quota  upon  the  seve- 
ral divisions,  in  proportion  to  the  sums  assessed  upon  them 
respectively,  by  the  4  W.  &  IVL  In  the  latter  case,  the  ob- 
ject of  the  application  was  to  compel  the  Commissioners  of 
Land  Tax  for  the  Hundred  of  East  Goscote,  in  the  county  of 
Leicester,  to  transmit  into  the  Queen's  Remembrancer's 
Office  duplicates  of  the  sum  assessed  on  each  parish  within 
that  hundred.  In  this  case  the  total  amount  of  the  assess- 
ment  has  been  levied;  and  the  application  is  in  the  nature  of 
an  appeal  against  the  judgment  and  discretion  of  the  Com- 
missioners, as  to  the  mode  of  apportioning  the  quota  charged 
on  the  division  in  question.  [FoZfocA,  C.  B. — K  we  are  to 
entertain  this  application,  there  seems  no  reason  why  we 
should  not  interfere  with  the  Commissioners  of  the  Income 
Tax  or  Assessed  Taxes.] 

The  Court  then  called  on 

Peacock  and  S.  Miller  to  support  the  rule. — The  Court 
is  only  prevented  from  interpomng  where  the  jurisdiction  of 
the  Commissioners  is  finaL  In  the  case  of  The  Commis- 
sioners of  the  Westminster  Land  Taxy  this  Court  ordered 
the  Commissioners  to  alter  the  quotas  assessed  by  them  on 

(a)  Parker,  74.  fore  a  Select  Committee  of  the 

(6)  This  case  is  not  reported.  House  of  Lords  on  the  Burdens 

but  was  cited  from  the  "Appen-  affecting  Real  Property,"  p.  44. 

dix  to  Minutes  of  Evidence  be- 
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particular  parishee,  and  the  same  was  done  in  Ltord  Aylea-        1850. 
foT^s  case.    [PoUoch,  C.  B. — If  the  Commissioners  had        j^^^ 
omitted  to  assess  any  parish  division  or,  or  had  charged    -^^^^^ 
any  parish  or  division  with  a  wrong  sum,  we  might  call  on 
them  to  amend  their  return,  and  do  justice  by  making  the 
return  correspond  in  amount  with  the  sum  required  by  the 
Act  of  Parliament  to  be  levied.     That  seems  to  me  all  that 
the  case  of    T?ie  Commissumers   of  the  Wiestminster  Land 
Tax  imports.     With  respect  to  Lord  AyksforcPs  case,  at 
the  time  that  was  decided,  the  Commissioners  of  Land  Tax 
were  required  by  the  38  Geo.  3,  c.  5,  s.  8,  to  transmit  a 
schedule  of  their  assessments  to  the  office  of  the  Queen's 
Remembrancer;  and  assuming  that  decision  to  be  correct^ 
the  foundation  of  the  authority  which  the  Court  exercised 
was  this,  that  the  Commissioners  being  bound  to  deliver 
these  public  documents  into  the  office  of  this  Court  as 
master  of  the  revenue,  it  was  the  duty  of  the  Court  to  see 
that  the  returns  were  correct.     But  now  the  duplicates  are 
transmitted  to  the  Commissioners  of  Stamps  and  Taxes, 
under  the  provisions  of  the  5  &  6  Will.  4,  c  20,  s.  14.]   That 
statute  has  not  deprived  this  Court  of  its  power  to  inter- 
fere where  the  Commissioners  have  neglected  or  exceeded 
their  duty.     The  38  Geo.  3,  c.  5,  s.  8,  requires  the  Commis- 
sioners to  cause  the  several  proportions  charged  on  the  se- 
veral hundreds  or  other  divisions,  (in  the  manner  directed 
by  the  7th  section)  to  be  equally  taxed  and  assessed  within 
every  such  hundred  and  other  division,  and  within  every 
parish  and  place  therein,  according  to  the  best  of  their  judg* 
ment  and  discretion.     So  that  this  is  not  a  mere  question 
between  the  individual  ratepayers,  whether  the  assessment 
is  right  or  wrong,  but  whether  the  Commissioners  have 
placed  themselves  in  a  situation  which  authorises  them  to 
collect  the  tax.     This  case  differs  from  that  of  an  improper 
assessment  under  the  Income  Tax  Act,  because  there  the 
party  grieved  may  appeal.     ^Pollock,  C.  B.— Suppose  the 
Income    Tax  Commissioners   made   no  assessment  what- 
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1850.        ever  ?]     If  the  tax  could  not  be  collected,  lUs  Court  would 

/„  j.^        compel  them  to  perform  their  duty.     In  Lard  Jylesfar^Ts 

SmTax      ^^^^  the  jurisdiction  which  the  Ck)urt  exercised  was  not 

merely  with  reference  to  the  duplicates,  but  also  to  an 

equality  of  assessment. 

Pollock,  C.B. — There  does  not  appear  to  be  any  pre- 
cedent for  such  an  application  as  this,  and  I  am  not  disposed 
to  assume  a  jurisdiction  never  before  exercised. 

SOLFE,  B. — The  rule  caUs  on  the  Commissioners  to 
shew  cause  why  they  should  not  cause  the  proportion 
charged  upon  the  Holbom  division  of  the  county  of  IViiddle- 
sex  to  be  equally  taxed  and  assessed  within  such  division. 
The  answer  is,  that  they  have  done  that  according  to  what 
they  think  right,  and  their  judgment  is  final 

Platt,  B.,  concurred. 

Rule  discharged,  with  costs  (a). 

(a)  In  Ex  parte  Pjfmj  in  re  The  there  was  no  remedy  by  moiu&i- 
Land  Tax  CamnmsianerSy  Q-  B.,  nuu  to  Land  Tax  Commissioners 
Jan.  80, 1851,  it  was  held  that      to  make  snch  equal  assessment. 


^xt^tqntt  Ut^nt&. 
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Lowe  v.  Boss.  June  20. 

JLf  EBT  for  the  use  and  occupation  of  a  house  and  pre-  An  action  for 
mises.    Plea,  never  indebted.    Issue  thereon.  Stionfi^r 

At  the  trial,  before  Mauley  J.,  at  the  last  Summer  As-  thestAt 

/.  ^  .  -.11-1       llGeo.2,cl», 

Sizes  for  the  county  of  Surrey,  it  appeared  that  the  de-  s.  14,  does  not 
fendant  had  taken  the  premises  from  the  plaintiff  under  a  h^^otbeen 
lease  for  a  year;  but  it  was  objected  on  the  part  of  the  de-  u^^^'^iifSe^ 
fendant,  that  the  facts  did  not  amount  to  an  entry  by  the 
defendant  upon  the  premises,  and  therefore  that  he  was  not 
liable  in  this  form  of  action.     The  learned  Judge  was  in- 
clined to  be  of  that  opinion,  and  it  was  then  contended  for 
the  plaintiff  that  an  entry  was  not  necessary.     The  learned 
Judge,  however,  nonsuited  the  plaintiff,  reserving  leave  to 
him  to  move  to  set  that  nonsuit  aside,  and  to  enter  a  verdict 
for  him,  if  the  Court  should  be  of  a  different  opinion. 

Shee,  Seijt,  having  obtained  a  rule  nisi  accordingly, 

DawdesweU  (^Montagu  Chambers  with  him)  now  shewed 
cause. — The  only  point  reserved  at  the  trial  was,  whether 
an  action  for  use  and  occupation  under  the  statute  1 1  Geo.  2, 
c  19,  s.  14,  can  be  maintiuned,  without  an  actual  entry 
upon  the  premises  demised.     It  is  perfectly  clear  upon  the 
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\M0,        authoritiea  that  an  entry  is  necessary  to  support  the  ac- 
tion. 

The  Court  then  called  upon 

S^iee,  Serjt.,  and  BaviU  to  support  the  rule  (a). — An  actual 
entry  is  not  necessary.     The  14th  section  provides  that 
^'it  shall  be  lawful  for  the  landlord  and  landlords,  where 
the  agreement  is  not  by  deed,  to  recover  a  reasonable  satis- 
fisu^tion  for  the  lands,  tenements,  or  hereditaments  held 
or  occupied  by  the  defendant  or  defendants,  in  an  acUon  on 
the  case  for  the  use  and  occupation  of  what  was  so  held 
and  enjoyed."    The  defendant  here  held  the  premises  from 
the  date  of  the  lease;  and  according  to  the  authority  of 
Pinero  v.  Judson  (b)y  actual  occupation  is  not  necessary,  but 
legal  possession  alone  is  sufficient,  although  the  rule  is  dif- 
ferent where  there  is  a  future  demise:  fFooky  v.  WatKng  (c). 
In  the  recent  case  of  Atkins  v.  Humphrey{d\  Tindalj  C.  J., 
in  observing  upon  the  language  of  the  14th  section,  says, 
^*  As  fiur,  therefore,  as  the  letter  of  the  Act  goes,  the  words 
being  in  the  alternative,  ^held  or  enjoyed,'  there  is  no  nece^- 
aty  that  the  land  should  be  occupied  as  well  as  held ;"  and 
the  learned  Chief  Justice  proceeds,  ^^One  may  conceive  cases 
of  land  taken,  but  not  entered  upon :  in  such  a  case,  there  is 
no  reason  why  the  party  so  taking,  inasmuch  as  he  keeps 
another  from  the  occupation,  should  not  be  liable  under  the 
statute."     \Parkey  B. — That  dictum  is  certainly  at  variance 
with  the  cases  o(  Nation  v.  Tozer{e\  sxi'SiEdge  v.  Strafford{f\ 
in  the  latter  of  which  it  was  expressly  held  that  an  entiy 
is  necessary.     The  effect  of  the  lease  is  to  create  an  inter- 
esse  termini  in  the  lessee,  but  he  has  nothing  in  the  land 
imtil  entry;  no  doubt  an  action  would  lie  on  the  agreement, 
but  the  statute  applies  only  to  cases  where  there  has  been 

(a)  Thej  contended  in  the  first  (h)  6  Bing.  206. 

instance,  that,  in  point  of  fact,  (c)  7  C.  &  P.  610. 

there  had  been  an  entry;  but  the  {d)  2  C.  B.  654. 

Ck>urt  Baid  that  point  was  not  open  (e)  1  C.  M.  &  R.  172. 

to  them.  (/)  1  C.  &  J.  391. 
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an  enjoTmenty  the  words  being  '^  held  and  enjoyed."  [Al"  1850. 
derson,  B. — The  question  in  Atkyns  y.  Humphrey  turned 
upon  the  meaning  of  the  word  A«2tf  upon  general  demurrer, 
and  that  word  would  of  necessity  imply  an  entry.  Parke,  B. 
— The  defendant  there  could  not  properly  be  said  to  have 
held  the  land,  unless  he  had  entered  upon  it,  as  appears  by 
the  language  of  Mr.  Justice  Bayley  in  Edge  v.  Strafford.'] 
It  would  seem,  from  the  case  of  Smith  v.  Twoart(a)y  that 
an  entry  is  not  necessary.  Erskiney  J.,  there  said,  ^^  When 
a  party  takes  premises,  and  has  an  opportunity  to  occupy, 
the  mere  fact  that  he  does  not  occupy  them  does  not  de- 
prive the  landlord  of  his  remedy  by  this  form  of  action." 
[Flatty  B. — It  was  there  held,  that  there  was  some  evidence 
for  the  jury  of  the  defendant's  possession.]  Where  the  assign- 
ment is  to  take  effect  instanter,  the  doctrine  of  interesse  ter- 
mini does  not  arise:  BeUasis  v.  Burbriche {b).  In  WiUiams 
V.  Bosanquet  (c),  it  was  held,  that  when  a  party  takes  an 
assignment  of  a  lease  by  way  of  mortgage,  the  whole  in- 
terest passes  to  him,  and  he  becomes  liable  upon  the  cove- 
nant for  payment  of  rent,  though  he  has  never  occupied  or 
become  possessed  in  fact. 

Parke,  B. — The  only  question  in  the  present  case  which 
was  reserved  for  discus^on  by  my  Brother  Maule  is,  whe- 
ther the  defendant  is  liable  for  use  and  occupation,  not  hav- 
ing entered  upon  the  demised  premises;  for  I  assume  that 
my  Brother  Mavle  was  satisfied  that  there  was  a  complete 
lease  for  a  year  to  take  effect  in  praesenti,  and  also  that 
there  was  no  actual  entry;  for  if  it  had  been  questionable 
whether  the  facts  relied  upon  by  the  plaintiff  amounted  to 
an  entry,  a  request  should  have  been  made  to  the  learned 
Judge  by  the  plaintiff's  counsel,  that  the  question  should  be 
left  to  the  jury.  But  upon  the  facts  of  this  case  we  must 
assume  that  no  entry  was  proved.  Now,  I  have  always 
considered  that  Edge  v.  Strafford,  followed  by  other  cases, 

(d)  8  Scott,  N.  R.  172.      (b)  1  Ld.  Raym.  170.      (r)  1  B.  &  B.  2S8. 
VOL.  T.  O  O  EXCH. 
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1650.  ^  had  laid  down  the  law  expressly,  that  an  action  for  use  and 
occupation  could  not  be  maintained  until  after  entry  by  the 
lessee.  That  case  was  followed  by  How  v.  Kennett(a\  where 
it  was  held,  that  an  action  for  use  and  occupation  cannot  be 
maintained  against  a  trustee  to  whom  the  term  has  been 
assigned  by  the  termor,  unless  he  has  actually  occupied;  al- 
though the  assignment  be  sufficient  to  vest  the  term  in  the 
trustee,  unless  he  disclaims.  LittledeJe,  J.,  there  says,  ^^I 
agree  with  IVir.  Manning  that  an  assignment  at  conunon 
law  charges  the  assignee  with  the  premises,  unless  he  dis- 
claims. But  the  question  here  is,  whether  an  action  for  use 
and  occupation  lies."  And  then  he  adds,  ^^  Perhaps  an  action 
of  debt  might  lie,  the  declaration  stating  that  the  term  was 
assigned  to  the  defendants;  but  in  an  action  for  use  and  oc- 
cupation it  must  be  shewn  that  the  defendants  in  iact  oc- 
cupied." The  same  law  is  laid  down  in  Nation  v.  Tozer. 
Against  these  decisions  there  is  nothing  to  be  found  but  the 
dictum  of  Tindalf  C.  J.,  in  Atkins  v.  Humphrey ,  which  I  may 
observe  was  unnecessary  for  the  decision  of  the  case,  for 
the  executors  there  were  liable  as  assignees.  The  other 
Judges  in  that  case  say  nothing  of  the  sort  I  have  always 
considered  no  point  of  law  to  be  clearer  than  this — ^that  in 
actions  of  debt  or  covenant  on  a  lease  to  recover  rent,  al- 
though the  declaration  usually  contains  a  statement  that  the 
lessee  had  entered,  the  averment  need  not  be  proved;  but 
when  the  question  is,  whether  the  estate  has  vested,  then 
proof  of  an  actual  entry  is  necessary.  The  statute  may 
apply  to  cases  in  which  the  relation  of  landlord  and  tenant 
does  not  exist;  but  where  the  case  is  put,  as  it  is  here,  on  a 
supposed  lease  between  the  parties,  it  is  essential  to  shew 
that  the  lessee  has  entered,  before  the  landlord  can  main- 
tain an  action  for  use  and  occupation.  The  rule,  therefore, 
ought  to  be  discharged. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Bule  dischaiged. 

(a)  3  A.  &  E.  659. 
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July  6. 

Wiles  v.  Woodward. 

X  ROVER  for  reams  of  paper. — Pleas,    not  guilty  and   In  trover 
not  possessed.  a^i^d^  that 

At  the  trial  before  PattesoUy  J.,  at  the  Yorkshire  Sum-   ^®  PJT^i^  * 

'      '  ^  and  defendant 

mer  Assizes,  1849,  it  appeared  that  the  plaintiff  and  de-  bad  been  in 
fendant  had  carried  on  business  in  partnership  as  paper  together  as 
manufacturers  and  iron  merchants,  and  that  the  partnership  ^turere^d 
was  dissolved  by  a  deed,  dated  the  14th  of  Febniary,  1844,   ^r^'^/^^, 
which,  so  far  as  material,  is  as  follows : — ''  Whereas  the  pro-  partnership 
perty  belonging  to  the  said  Joshua  Woodward  (the  de-  by  a  deed, 
fendant)  and  William  Wiles  (the  plaintiff),  in  respect  of  SS^'^u  h^*^' 
their  partnership  in  the  said  businesses,  consists  of  a  lease-  ^®«^  agreed 

,  .    ^  .  /       .  that  the  buBi- 

hold  paper-mill,  called  "  The  Olive  Mill,"  in  the  chapelry  of  ness  of  a  pa- 

Bradficld,  &c.,  and  of  the  goodwill,  stock  in  trade,  and  ma-  ^\^r " 

chinery  of  the  said  business  of  paper  manufacturers  carried  ^^^^^,  ^}^^ 

on  upon  the  said  premises,  and  also  of  book  debts  due  and  ^^^  defendant, 

owing  unto  the  said  J.  Woodward  and  W.  Wiles  in  respect  ness  of  an  iron 

thereof,    and  the  leasehold  warehouses  situate  in  Joiner-  the^h^tiff 

lane,  in  Sheffield,  and  of  the  goodwill,  stock  in  trade,  and  ^"*  *^  *^® 

,  ,  plaintin 

effects  of  the  business  of  iron  merchants  carried  on  upon  should  receive 
the  said  premises,  and  also  of  book  debts  due  unto  the  said  stock,  paper  to 
J.  Woodward  and  W.  Wiles   in   respect  thereof.     And  fJL7T\'il 

*  ovbC.  4«.  lla., 

whereas^  as  part  of  the  arrangement  for  the  said  dissolution  ^^ch  should 
of  partnership,  it  hath  been  agreed  that  the  said  leasehold  paper  mill  for 
paper-miD,  and  the  goodwill,  stock  in  trade,  and  machinery  opti^'  *The 

deed  also  re- 
cited, that  in  performance  of  that  arrangement  paper  to  the  value  o/S9Bl.  is.  lid.  had  been  deli' 
vered  to  the  plaintiff,  and  the  same  was  then  in  the  mill,  as  the  plaintiff  acknowledged.     It 
was  then  witnessed,  that  in  performance  of  the  arrangement  the  plaintiff  and  defendant 


dissolved  partnership,  and  the  plaintiff  assigned  to  the  defendant  the  stock  in  trade  of  the 
business  of  a  paper  manufacturer,  except  the  898/.  4«.  llrf.  worth  of  paper  so  delivered  to  the 
^itU^as  (foresaid,  and  the  defendant  assigned  to  the  plaintiff  the  stock  in  trade  of  the 
business  of  iron  merchants :  there  were  also  mutual  releasee.  No  paper  whatever  was  set 
apart  or  delivered  to  the  plaintiff,  but  the  jury  found  that  the  defendant  had  converted  the 
whole  stock : — Held,  first,  that  the  parties  were  estopped  by  the  deed,  to  say  that  no  such 
delivery  had  taken  place;  secondly,  that  as  the  defendant  had  converted  the  whole,  the 
plaintiff  might  maintain  trover  for  his  share  of  the  stock,  although  no  specific  portion  had 
been  set  api^  for  him. 

O  O  2 
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1850.        of  the  said  business  of  a  paper  manuiacturery  and  also  the 
book  debts  of,  belongings  due,  or  owing  or  relating  to  both 
the  said  businesses,  shall  be  taken  by  and  belong  exclufflTclj 
to  the  said  J.  Woodward,  and  that  the  said  leasehold  ware- 
house, and  the  goodwill,  stock  in  trade,  and  effects  (except- 
ing the  book  debts)  of  the  said  bufidness  of  an  iron  merchant, 
shall  be  taken  by  and  belong  exdusively  to  the  said  W. 
Wiles;  but  that  inasmuch  as  the  property  to  be  so  exclu- 
sively taken  by  the  sud  J.  Woodward  on  such  dissolution 
exceeds  in  value  the  said  property  to  be  so  taken  by  the 
said  W.  Wiles  exclusively,  it  was  further  agreed  that  the 
said  W.  Wiles  should  receive  out  of  the  stock  in  trade  of 
the  said  business  of  a  paper  manufacturer,  paper  to  the  va- 
lue of  898/.  48.  llcL,  which  should  remun  upon  the  premises 
of  the  said  mill  for  the  term  of  one  year  or  not,  at  the  op- 
tion of  the  said  W.  Wiles,  who  should  pay  the  excise  duty 
thereon.     And  whereas  it  is  also  intended  and  agreed,  that 
the  said  leasehold  paper-mill  shall  be  forthwith  assigned  to^ 
and  be  absolutely  and  exclusively  vested  in,  the  said  J. 
Woodward,  his  executors  and  administrators;  and  also,  that 
the  said  leasehold  warehouse  and  premises  in  Joiner-lane, 
in  Sheffield,  aforesaid,  whereon  the  said  business  of  an  iron 
merchant  was  carried  on  as  aforesaid,  shall  be  forthwith  as- 
signed to,  and  be  absolutely  and  exclusively  vested  in,  the 
said  W,  Wiles,  his  executors,  &c.;  and  whereas,  in  further 
performance  of  the  said  arrangement,  paper  to  the  vidue  of 
S9SL  4«.  lid.  fiath  been  delivered  to  the  said  W.  Wiles,  and 
the  same  is  now  in  and  upon  the  said  mill  and  premises,  as  he 
doth  hereby  acknowledge.     Now  this  indenture  witnesseth, 
that  in  pursuance  and  further  performance  of  the  said  ar- 
rangement, they  the  said  J.WoodwardandW.Wilesdo,and 
each  of  them  doth,  by  these  presents  dissolve,  determine,  and 
put  an  end  to  the  partnership  which  so  formerly  subsisted 
between  them  the  said  J.  Woodward  and  W.  Wiles,  in  the 
said  business  of  paper  manufacturers  and  also  in  the  said 
business  of  iron  merchants,  and  in  all  dealings  and  transac- 
tions connected  with  or  relating  to  the  said  respective  busi- 


V, 
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neesee  or  any  of  them;  and  this  indenture  further  witness-  is^o. 
eth^  thaty  in  pursuance  and  further  performance  of  the  said  y^iiM 
arrangement,  he  the  said  W.  Wiles  doth,  by  these  presents, 
assign,  release,  and  transfer  unto  the  sud  J.  Woodward,  his 
executors,  &c.,  all  and  singular  the  stock  in  trade,  goods, 
fixtures,  implements,  and  articles  of  or  belonging  to  or  used 
in  the  said  trade  or  business  of  paper  manufacturers,  here* 
tofore  carried  on  in  co-partnership  by  the  said  J.  Wood- 
ward and  W.  Wiles  (other  than  and  except  the  said  sum  of 
898i  4*.  lid  worth  of  paper  so  delivered  to  the  said  W* 
WUes  as  aforesaid;  and  also  all  the  goodwill,  benefit,  and 
advantage  of  the  stud  business,  and  all  debts  due  to  them 
the  said  J.  Woodward  and  W,  Wiles,  or  either  of  them, 
in  respect  or  on  account  of  the  said  businesses  of  paper 
manufacturers  and  iron  merchants  respectively  (so  hitherto 
carried  on  in  partnership  by  them);  and  all  books  of  ac- 
counts, invoices,  vouchers,  and  documents  relating  to  the 
said  businesses  of  paper  manufacturers  and  iron  merchants 
respectively,  or  to  the  dealings  and  transactions  of  the  said 
J.  Woodward  and  W.  Wiles  therein,  and  all  the  rights 
title,  interest,  trust,  property,  benefit,  claim  and  demand 
whatsoever  or  howsoever  of  him  the  said  W.  Wiles,  of,  in, 
to,  out  of,  or  upon  the  said  stock  in  trade,  goods,  effects^ 
goodwill,  debts,  and  premises,  hereinbefore  assigned  and 
released  or  intended  so  to  be."  The  deed  contained  a  similar 
assignment  by  J.  Woodward  to  W.  Wiles,  **  of  the  stock  in 
trade,  goods,  fixtures,  implements,  and  articles  of  or  be- 
longing to  or  used  in  the  said  trade  or  business  of  iron 
merchants,"  &c.  The  deed  also  contained  mutual  releases. 
No  paper  whatever  was  set  apart  or  delivered  to  the 
plaintifi^,  but  some  of  it  was  sold  by  the  defendant  The 
plaintiff  had  demanded  the  quantity  he  was  entitled  to  un- 
der the  deed,  and  the  defendant  refused  to  give  him  any. 
The  defendant's  counsel  objected  that  the  action  would  not 
lie,  inasmuch  as  no  certain  definite  quantity  of  paper  be- 
longed to  the  plaintiff;  that  either  the  whole  property  in  it 
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1850.  passed  to  the  defendanty  or,  if  not,  it  was  the  joint  propotj 
WiLu  ^^  botL  It  was  contended  on  behalf  of  the  plaintifi^  that 
both  parties  were  estopped  by  the  deed  fipom  saying  that  no 
such  delivery  had  taken  place.  The  learned  Judge  left  it  to 
the  jury  to  say,  whether  there  was  a  conversion  of  the  whole 
of  the  paper;  and  the  jury  having  found  in  the  aflbnnative, 
his  Lordship  directed  a  verdict  for  the  plaintiff,  reserving 
leave  for  the  defendant  to  move  to  enter  a  nonsuit. 
A  rule  nisi  having  been  obtained  accordingly — 

Martin  and  7.  Joms  shewed  cause,  in  last  Hilary  Vaca- 
tion (Feb.  8).  The  recital  in  the  deed,  that  paper  to  the 
value  of  8982.  45. 11  J.  has  been  delivered  to  the  plaintiff,  is 
an  estoppel  between  the  parties.  The  plaintiff  could  not 
have  sued  on  the  deed  for  a  breach  of  covenant  in  not  de- 
livering the  paper,  for  he  is  estopped  by  the  recital  finom 
saying  that  no  delivery  has  taken  place.  [Parhej  B. — ^An 
estoppel  is  not  binding  in  an  action  founded  on  a  matter 
collateral  to  the  deed:  Carpenter  y,  BuUer (a).']  This  case 
falls  within  the  principle  of  the  decisions,  that  where  a  party, 
by  his  words  or  conduct,  wilfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief,  the  former  is  concluded  from  averring 
against  the  latter  that  a  different  state  of  things  existed  at 
the  time:  Pickard  v.  Sears (b\  Freeman  v.  Cooke  (c).  Here 
both  parties  have  agreed  upon  a  given  state  of  circum- 
stances, and  the  plaintiff  has  a  right,  as  against  the  defend- 
ant, to  treat  the  paper  as  actually  delivered.  Where  the  de- 
fendant, a  wharfinger,  had  accepted,  without  restriction,  a 
delivery  order  for  twenty  sacks  of  flour,  given  to  the  plain- 
tiff by  a  person  from  whom  he  had  purchased  them,  that 
was  held  an  admission  that  the  defendant  had  twenty  sacks 
which  he  would  appropriate  to  that  order:  Gilhttv.  Hill(d). 
This  deed  does  not  create  a  joint  tenancy,  or  a  tenancy  in 

(a)  8  M.  &  W.  209.  (c)  2  Exch.  654. 

(()  6  A.  &  £.  469.  (<0  2  C.  &  M.  530. 


V, 

Woodward. 
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common  in  the  papery  but  it  is  an  agreement  between  the  1850. 
parties,  that  a  portion  of  the  paper  has  become  the  property  Wilbs 
of  the  plaintiff;  and  the  refusal  to  deliver  any  paper  what- 
ever was  evidence  of  a  conversion,  although  none  in  parti* 
cular  was  set  apart*  [Parhe^  B. — ^In  a  contract  of  sale 
the  parties  must  agree  on  the  specific  goods,  otlierwise  no 
property  passes.  Thus,  in  If  kite  v.  Wilks{a)y  where  the 
agreement  was  for  the  sale  of  twenty  tons  of  oil  in  the 
vendor^s  cisterns,  and  in  point  of  fact  the  vendor  had  many 
cisterns  with  more  than  twenty  tons  in  them :  Sir  J.  ManS" 
field  ruled  that  no  property  passed  to  the  purchaser,  because 
the  contract  did  not  attach  on  any  particular  portion  of  the 
oil;  and  that  ruling  was  upheld  by  the  Court  of  Common 
Pleas.  Other  authorities  are  collected  in  Blackburn  on  Con" 
tract  and  Sale^  p.  123.]  Jackson  v.  Anderson{b)  is  identical 
with  the  present  case.  There  the  plaintiffi'  agent  advised 
them  that  he  had  remitted  to  them  1969  dollars,  consigned 
toL.  L.received  4700  dollars,  and  pledged  the  bill  of  lading 
to  the  defendant,  who  received  the  price  of  the  dollars  at  the 
Bank  of  England,  where  they  were  deposited  for  safe  cus- 
tody, on  a  sale  of  them  to  the  Bank;  and  it  was  held,  that 
although  no  specific  dollars  had  been  severed  for  the  plain- 
tiffs, yet,  as  the  defendant  had  converted  all  the  plaintiffs' 
and  all  his  own,  trover  would  lie  for  the  plaintiffs'  share. 
[They  also  argued  that  there  was  evidence  of  a  conversion 
of  the  whole  of  the  paper,  and  the  Court  intimated  an  opin- 
ion that  there  was  ample  evidence.] 

Watson  and  Pashley,  in  support  of  the  rule. — ^It  is  clear 
that  one  joint  tenant  cannot  maintain  trover  against  an- 
other, unless  there  hafi  been  a  destruction  of  the  chattel : 
Co.  Lit,  323.  Now,  at  the  time  this  deed  was  executed, 
the  paper  was  the  joint  property  of  the  plaintiff  and  defend- 
ant, and  no  severance  has  ever  taken  place.     In  order  to 

(a)  5  Taunt.  176.  (b)  4  Taunt.  24. 
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1850.       divest  the  joint  property,  it  was  necessary  that  there  should 
^-^      be  an  appropriation  of  a  speciBc  portion  to  the  plaintiff: 

WoopwABi)  ^'^^  ^*  ^^^'^(^)i  Laidler  y.  BurKmon(b).  If  half  of  the 
paper  had  been  accidentally  burnt,  on  whom  would  the  loss 
fidl?  Or,  suppose  it  were  stolen,  how  would  the  property 
be  laid  in  an  indictment?  There  is  no  estoppel,  for  this  is 
a  claim  collateral  to  the  deed;  and  eyen  if  it  were  not,  nu- 
merous authorities  establish  that  estoppels  by  deed  in  or* 
der  to  be  binding  must  be  pleaded,  if  there  has  been  an 
opportunity,  otherwise  the  matter  is  at  large:  D§e  v.  Hudr 
dart(c)y  Doe  d.  Strode  v.  Se(Uan(d),  Treviban  \.LatDrence(e)f 
Magraihy.  Hardy  {f)y  Doe  v.  Wright {g\  Sanderson  v.  CoU- 
man(h)y  Vooghtv.  Winch  (i).  [P«rfc,  B.,  referred  to -^<rm- 
strong  v.  Norton  (A),  Doe  v.  WeUsman  (/).]  The  doctrine 
laid  down  in  IHckard  v.  Sears  (m)^  and  which  is  explained  in 
Freeman  v.  Cooke  (n)y  has  no  application  here;  for  this  is  not 
the  case  of  a  wilfiil  misrepresentation  by  one  person,  where- 
by another  is  induced  to  alter  his  position,  but  it  is  a  recital 
by  deed  of  a  &ct  false  to  the  knowledge  of  both  parties. — 
They  also  referred  to  the  2  &  3  Vict.  c.  23. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by — 

Pahke,  B. — The  principal  question  involved  in  this  case 
is  one  of  some  nicety.  The  plaintiff  brought  an  action  of 
trover  for  a  quantity  of  paper;  there  were  the  pleas  of  "  not 
guilty"  and  "not  possessed."  It  appeared  on  the  trial,  be- 
fore my  Brother  Fatteson,  at  York,  that  the  plamtiff  and 


(a)  2  Exch  1.  (g)  10  A.  &  E.  763. 

(5)  2  M.  &  W.  602.  (h)  4  M.  &  Gr.  209. 

(c)  2  Cr.  M.  &  R.  316.  (t)  2  B.  &  Aid.  662. 

(d)  2  Cr.  M.  &  R.  728.  (A)  2  Ir.  L.  Rep.  96. 
(c)  2  Ld.  Raym.  1048 ;  S.  C,  1  (/)  2  Exch.  368. 

Salk.  276.  (m)  6  A.  &  £.  469. 

(/)  4  Ring.  N.  C.  782.  (n)  2  Exch.  654. 
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defendant  had  been  in  partnership  together,  as  paper  makers      ^^1850^ 
and  iron  merchants,  and  that  the  partnership  was  dissolved        wiueb 
by  a  deed  on  the  14th  of  February,  1844,  by  which  it  was    ^<j^,JIJ;^,u,, 
recited,  that  an  agreement  had  been  made  that  the  defendant 
should  have  all  the  stock  in  trade  of  the  business  of  paper 
merchants,  but  that  the  plaintiff  should  receive  paper  out 
of  that  stock  to  the  value  of  S9SL  4s.  1  Idl,  which  was  to 
remain  in  the  paper-mill  for  a  year.  On  the  other  hand,  the 
plaintiff  was  to  have  all  the  stock  in  trade  in  the  iron  busi- 
ness.    The  deed  further  recited,  that,  in    pursuance  of 
that  arrangement,  paper  of  that  value  had  been  actually 
delivered  to  the  plaintiff,  and  that  the  same  then  was  in  the 
paper-mill,  as  the  plaintiff  acknowledged.     The  deed  then 
contains  an  assignment  by  the  defendant  to  the  plaintiff  of 
all  the  stock  in  trade  in  the  iron  business,  and  by  the  plain- 
tiff to  the  defendant,  of  all  the  stock  in  trade  in  the  papers 
making  business,  except  the  89821  4s.  lid.  worth  of  paper 
delivered  to  the  plaintiff;  and  mutual  releases,  and  a  disso- 
lution of  the  old  partnership. 

It  also  appeared,  on  the  trial,  that  in  fact  no  paper  what- 
ever was  set  apart  or  delivered  to  the  plaintiff;  and  the 
counsel  for  the  defendant,  on  the  trial,  contended,  therefore, 
that  the  plaintiff  could  not  nuuntain  an  action  of  trover,  as 
no  certain  definite  quantity  of  paper  belonged  to  him; 
that,  as  all  the  paper  was  assigned  to  the  defendant  by  the 
plaintiff  except  that  delivered  to  the  plaintiff,  the  whole 
was  the  defendant's;  and  if  not,  that  it  was  still  the  joint 
property  of  both,  and  therefore  no  action  of  trover  could  be 
maintained  by  the  plaintiff,  being  one  joint  tenant,  against 
the  defendant,  who  was  another.  To  this  it  was  answered 
for  the  plaintiff,  that  both  parties  were  estopped  by  the  deed 
to  say  that  no  such  deUvery  had  taken  place  to  the  plaintiff; 
and  this  not  merely  in  an  action  on  the  deed,  but  in  this 
proceeding,  which  it  was  said  was  to  enforce  the  rights 
arising  out  of  it,  and  not  collateral  to  the  deed.  And  we 
think  that  this  was  the  position  of  the  parties.     A  recital. 


V. 
WOODWABD. 
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1850.  when  it  is  of  a  iact  agreed  upon  by  both,  binds  both,  a^ 
WiLw  wa*  lield  in  Carpeviter  y.  Bulkr  (a)  and  in  Young  v.  Rcdn- 
cock  (b)y  Stronffhill  v.  Buck(c) ;  and  the  present  claim  is  not 
collateral  to  the  deed,  as  was  the  case  in  Carpenter  y.  BuBer. 
It  is,  therefore,  an  estoppel  on  both.  The  parties  hare 
agreed  with  respect  to  the  stock  in  trade  in  the  paper  busi- 
ness, that  they  should  stand  precisely  in  the  same  situation 
as  if  the  stock  had  been  divided,  and  part  to  the  stipuhited 
amount  delivered  to  the  plaintiff;  and  being  in  that  situa- 
tion, the  question  is  what  their  respective  rights  are. 

If  there  had  been  a  conversion  of  part  only  by  the  defen- 
dant, it  would  have  been  impossible,  notwithstanding  that 
agreement,  to  have  said  that  the  particular  j>ortion  men- 
tioned in  the  declaration  was  set  apart  for  the  plaintiff,  and 
the  plaintiff  could  not  have  recovered;  he  would  have  been 
in  the  same  position  as  if,  after  the  paper  had  been  deliver- 
ed, he  had  so  confused  it  with  the  rest  of  the  stock  of  paper 
as  to  make  it  impossible  to  ascertain  it,  and  he  could  not 
have  recovered  for  that  conversion;  but  if  the  whole  of  the 
paper  is  converted  the  same  difficulty  does  not  arise,  for 
there  the  part  belonging  to  the  plaintiff,  whatever  it  is,  must 
have  been  converted.  Now,  in  the  present  case,  we  have  be- 
fore intimated  our  opinion  that  there  was  evidence  of  a  con- 
version by  the  defendant  of  the  whole  stock  of  paper;  the 
jury  have  found  that  conversion,  and  we  think  the  plamtiff 
is  therefore  entitled  to  his  verdict. 

Rule  discharged. 
{a)  8  M.  &  W.  209.  (h)  7  C.  B.  310.  (e)  14  Q.  B. 
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1650. 

SOUTHGATE  V.  SaUNDERS.  J^^g  22. 

±N  this  case  a  rule  had  been  obtained,  calling  on  the  plain-  in  July,  1849, 
tiff  to  shew  cause  why  the  defendant  should  not  be  dis-  ^  action"^  ^ 
chars:ed  out  of  the  custody  of  the  sheriff  of  Middlesex,  on  ^^  ^-  ^'> 

D  •^  and  the  cause 

the  ground  that  he  was  protected  from  arrest  from  the  debt  wae  tried  on 

and  costs  for  which  he  had  been  taken  in  execution,  by  a  November  fol- 

protection  granted  under  the  Bankrupt  Law  Consohdation  ^3^^^" 

Act,  12  &  13  Vict  C.  106.  found  for  the 

.  1       n  -kT       plaintiff,  with 

It  appeared  on  the  affidavits,  that,  on  the  12th  of  ^o-  22/.  daxnages; 
vember,   1849,  the  defendant  presented  his  petition  in  the  loth^of  De- 
Court  of  Bankruptcy  for  protection  under  the  21 1th  section  cember  coete 

*     •'  *  ,  were  taxed  for 

of  that  Act,  and  on  the  same  day  had  a  protection  granted  79/.,  and 
to  him.    A  private  meeting  was  appointed,  pursuant  to  the  i^g^f^  oJf* 
213th  section,  for  the  20th  of  December,  of  which  fourteen  ^®  ^^t^  of 

'  ^  ^     ^       '  November  the 

days'  notice  was  given  to  the  plaintiff,  and  on  the  7th  of  defendant  had 
December,  the  account  of  debts  due  from  him,  and  of  his  tection  under 
estate  and  effects,  with  the  proposal  for  compromise  re-  j^^^co^F* 
quired  by  the  214th  section,  was  filed;  and  on  the  8th  a  dation  Act, 

^  "^    .  .  .  12  &  13  Vict. 

copy  was  finven  to  the  official  assignee.  c.  106.    A 

^^  ^  ^  private  meetr 

ing  was  ap- 
pointed for  the  20th  of  December,  and  notice  was  given  to  all  the  creditors,  including  the 
plaintiff.  On  the  7th  of  December,  the  defendant  filed  his  account,  proposing  to  pay  his 
ereditoTB  7a  fid,  in  the  pound,  with  a  satis&ctory  guarantee  for  due  payment.  The  plain- 
tiff's debt  was  entered  in  the  account  so  filed  thus,  "  A.  B."  (the  plaintiff)  "  disputed,  has 
got  judgment  for  22^.  and  costs  estimated  at  50/.*'  On  the  20th  of  December,  the  defendant 
swore  te  the  truth  of  his  account;  and  at  a  second  meeting  of  his  creditors,  on  the  31st  of 
January,  1850,  three-fifths  of  the  creditors,  but  of  whom  the  plaintiff  was  not  one,  assented 
to  the  compromise,  subject  to  a  guarantee  te  be  given  by  S.  S.;  and  this  arrangement  was 
subsequently  confirmed  by  the  Court,  and  S.  S.  gave  a  guarantee,  in  which  the  consideration 
was  stated  thus,  "In  consideration  of  your  having  consented,  &c."  The  defendant  was 
arrested  on  a  ca.  sa.  after  the  protection  had  been  granted,  and  whilst  it  remained  in  force. 

On  motion  to  discharge  the  defendant  out  of  custody,  on  the  ground  that  he  was  protected 
firom  arrest  as  te  the  debt  and  coste: — Hdd,  that  he  was  entitled  to  his  discharge; 
first,  that  the  debt  was  truly  specified  in  the  account;  that  although  the  sum  of  22/.  was 
inconrectly  described  as  disputed,  the  verdict  shewing  it  to  be  then  due,  inasmuch  as 
the  admission  of  the  insolvent  would  not  dispense  with  the  proof  of  the  debt  under  the 
statute,  this  description  was  immaterial;  ana  that  the  amount  was  correct,  as  it  was  to 
be  taken  that  the  correctness  of  the  account  was  sworn  to  at  the  time  it  was  filed,  which 
took  place  before  the  costs  were  ascertained. 

Secondly,  ih&i  the  protection  extended  to  the  costs  as  well  as  the  debt,  which  were  merely 
accessory  to  the  principal  debt;  and, 

Thirdly,  that  assuming  the  guarantee  so  given  to  be  void,  as  not  disclosing  any  sufficient 
consideration,  and,  therefore,  as  incapable  of  being  enforced,  still  that  the  protection  was 
valid. 
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1850.  The  proposal  was  as  follows  : 

SOUTHGATB 

Sauhmiw.  "  '  propose  to  pay  my  respective  creditors  the  sum  of 

7s.  6(L  in  the  pound  by  way  of  composition  upon  the 
amount  of  their  respective  claims^  in  three  equal  instal- 
ments of  28,  6d*  each;  the  first  instalment  at  four  months, 
the  second  at  eight  months,  and  the  third  at  twelve  months 
from  the  date  of  the  petition,  with  a  satisfactory  guarantee 
for  the  due  payment  of  the  same. 

^'  George  Saunders." 

On  the  20th  of  December  the  defendant  was  examined 
on  oath  at  the  private  meeting,  and  proved  the  truth  of  his 
account;  three-fifths  of  the  creditors  assented  to  the  pro- 
posed compromise  by  the  following  document : — 

**  The  Bankrupt  Law  Consolidation  Act,  1849. 

"  In  the  Coml  of  Bankruptcy,  London,  the  dlst  of 
January,  1860.    Before  Mr.  Commissioner  Fane. 

'^  In  the  matter  of  the  petition  of  Greoige  Saunders,  for 
arrangement  under  the  superintendance  and  control  of  the 
Court 

^<  At  a  meeting  held  this  day,  we  the  underngned  credi- 
tors of  the  above-named  petitioner,  who  have  proved  our 
respective  debts  under  the  above  petition,  do  hereby  con- 
sent and  agree  to  the  proposal  agreed  to  at  the  last  meet- 
ing, namely,  to  accept  the  sum  of  7s,  6d.  in  the  pound,  by 
way  of  composition,  upon  the  amount  of  our  respective 
claims,  in  three  equal  instalments  of  2s,  6d,  each;  the  first 
instalment  at  four  months,  the  second  at  eight  months, 
and  the  third  at  twelve  montiis  from  the  date  of  the  filing 
of  the  said  petition,  in  full  discharge  of  our  respective 
debts,  provided  the  amount  of  such  composition  be  guaran- 
teed by  S.  S.,  of  &c" 

This  was  confirmed  on  the  12th  of  February,  1850,  and 
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the  protection  extended  to  the  12th  of  April,  1850*     On        1850. 
the  17th  of  May  it  was  again  extended  to  July.    In  pursu*     BouTHaAn 
ance  of  this  compromifle  a  guarantee  was  given  by  S.  &,      q^tombs. 
and  a  copy  was  sent  to  each  creditor.     The  consideration 
was  stated  in  the  guarantee  in  the  following  terms: — **  In 
consideration  of  your  having  consented^  ftc"    Whilst  such 
protection  was  in  force  the  defendant  was  arrested  on  a 
ca.  sa.  issued  in  this  action  for  221  debt,  and  191  14«.  3d 
costs. 

The  debt  for  221  was  due  from  the  defendant  to  the 
plaintiff  at  the  time  of  the  defendant's  petition,  and  issue 
had  been  tiien  joined  in  this  action.  The  cause  was  tried 
on  the  28th  of  November,  when  a  verdict  was  foimd  for 
the  plaintiff,  and  costs  were  taxed  on  the  19th  of  Decem- 
ber, at  79il  14«.  3c2L,  and  judgment  signed  for  tiie  debt 
and  costs. 

The  account  filed  by  the  defendant,  on  tiie  7th  of  De* 
cember,  of  his  debts  and  effects,  stated  those  due  to  the 
plaintiff  as  follows: — **  Southgate,  William,  disputed,  has  got 
judgment  for  22L  and  costs  estimated  at  &0V* 

In  last  Trinity  Term  (June  4), 

Humfrey  shewed  cause. — Several  questions  arise  in  the 
present  case  on  the  true  construction  of  the  Bankrupt  Act, 
12  &  13  Vict  c.  106.  The  sections  of  the  Act  which  relate 
to  arrangements  made  with  creditors  under  the  control  of 
the  Court,  are  contained  in  the  211th  and  223rd  sections, 
including  the  intermediate  sections.  There  are  three  prin* 
cipal  objections  to  this  application.  First,  tiie  debt  is  not 
truly  specified  in  the  account  filed  by  the  petitioner,  for  it 
is  described  as  a  disputed  debt;  but  that  is  not  a  correct 
statement,  as  a  verdict  had  been  obtained  against  him. 
Moreover,  the  judgment  was  not  for  22il  In  the  next  place, 
the  amount  is  described  as  being  5021,  whereas,  in  truth, 
the  debt  and  costs  amounted  to  nearly  80JL,  and  conse- 
quently there  is  a  complete  omission  of  30/.   He  must  have 


t'. 

Sauhobbs. 
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1850.        known  that  this  was  incorrect,  as  the  taxation  of  the  costs 
SotjTHOATfe     ^^  made  on  the  previous  day.     At  all  events,  he  would 
not  be  entitled  to  be  discharged  as  to  those  debts  which  are 
not  included  in  his  account 

Secondly,  he  is  not  protected  as  to  the  costs,  which  did 
not  become  due  until  the  taxation,  which  did  not  take  place 
until  after  the  protection  was  granted.  This  is  not  like  a 
proceeding  under  the  1  &  2  Vict  c  110,  which  provides  for 
costs,  but  is  an  arrangement  made  by  the  petitioner  with 
the  creditors  upon  his  own  proposal  These  costs  were 
neither  due  nor  even  ascertained  at  the  time  of  the  petition 
and  when  the  schedule  was  filed ;  and  the  petitioner  could 
not,  at  that  time,  have  entered  into  a  compromise  with  the 
creditor  with  regard  to  the  costs.  Under  the  22l8t  section, 
the  certificate  operates  ^'  to  all  intents  and  purposes  as  fully 
as  if  the  same  were  a  certificate  of  conformity  under  a  bank- 
ruptcy;" and  the  200th  section  states  the  effect  of  the  certi- 
ficate under  the  bankruptcy  to  be  to  discharge  the  bankrupt 
^^  from  all  debts  due  by  him  when  he  became  bankrupt,  and 
from  all  claims  and  demands  made  proveable  under  the 
bankruptcy." 

Thirdly,  the  certificate  given  by  the  Commissioner  is  in- 
valid, and  consequently  the  protection  founded  upon  it  falls 
with  it  By  the  216th  section  the  creditors  may,  at  the 
second  meeting,  prove  their  debts;  '^  and  if  three-fiflhs  in 
niunber  and  value  of  those  who  have  proved  debts  to  the 
amount  of  lOil  shall  agree  to  accept  such  proposal  as  was 
assented  to  at  the  first  sitting,  the  terms  thereof  shall  be  re- 
duced into  writing,  and  the  creditors  shall  sign  the  same ;" 
and  the  Court  is  then  empowered  "  to  approve  and  confirm 
the  same."  Now,  the  proposal  of  the  petitioner,  and  the 
acceptance  of  the  creditors,  are  not  ad  idem,  for  the  original 
proposal  is  unconditional,  whereas  the  acceptance  is  subject 
to  a  proviso,  that  the  amount  of  the  compomtion  is  to  be 
guaranteed. 

Lastly,  the  guarantee  is  void,  for  it  purports  to  be  in  con- 
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dideration  of  oiZ  the  creditors  haying  consented  to  the  ar-        IS50. 
mngement,  but  as  the  plaintiff  did  not,  it  is  Toid.  Southqatb 


Bramwelly  in  support  of  the  rule. — First,  it  is  objected 
that  the  description  of  the  debt  is  inaccurate ;  but  it  is  sub- 
stantially correct  Where  the  debtor  gives  substantial  in- 
formation to  the  creditor,  in  the  absence  of  all  fraud,  it  is 
submitted  that  such  account  is  sufficient  If  the  rule  were 
otherwise,  a  debtor  might  lose  the  benefit  of  the  Act  by 
the  merest  inaccuracy.  Here  the  costs  were  not  ascer- 
tained at  the  time  the  accoimt  was  sworn  to,  and  therefore 
he  could  not  make  a  distinct  statement  as  to  their  amount 

Secondly,  the  defendant  is  protected  against  the  costs, 
whici)  are  to  be  considered  as  a  mere  accessory  to  the  prin- 
cipal debt,  and  cannot  be  distinguished  from  it  The  de- 
fendant is  taken  in  execution  for  the  whole  sum.  Z^ewis  v. 
Piercy{a)  and  Brind  v.  Bacon  (b)y  are  authorities  to  shew, 
that,  in  a  case  like  the  present,  the  debt  and  costs  are  in- 
separable. In  Harris  v.  James  (c)^  Lord  EUenborotyhy  C.  J., 
in  delivering  the  judgment  of  the  Court,  says: — **  It  ap- 
pears to  us,  on  reference  to  the  different  provisions  of  the 
Act,  to  have  been  the  object  of  it,  that  every  bankrupt 
who  had  obtained  his  certificate  of  conformity,  and  which 
had  been  duly  allowed,  should  be  thereupon  (that  is  upon 
pleading  such  plea  and  producing  such  certificate)  dischaig- 
ed  from  all  his  debts,  due  or  owing  at  the  time  that  he  did 
become  bankrupt,  for  which  he  should  have  been  implead- 
ed after  his  bankruptcy ;  and  that  the  discharge  given  him 
was  meant  to  be  a  bar  to  all  remedy  by  suit  against  him 
commenced  after  his  bankruptcy  for  debts  due  antecedent 
to  his  bankruptcy."  [^Parhey  B. — Under  the  old  bankrupt 
law  that  was  so;  for  there  the  certificate  operated  as  a 
statutable  release,  as  was  held  in  Van  Sandau  v.  Corsbie{d)y 


(a)  1  H.  Bl.  29.  (c)  9  East,  82. 

(fr)  5  Taunt.  183.  \d)  3  B.  &  Aid.  13. 


V. 

Sauxdus. 
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1850.  which,  by  releadng  the  principal  debt,  released  all  the  ac- 
SouTHOATB  cessoriea  But  this  is  a  protection^  and  the  question  is, 
SAITOKB8.  whether  it  stands  upon  the  same  footing — ^whether  it  is  to 
operate  upon  the  costs  as  well  as  the  debt,  and  to  protect 
the  party  beyond  those  debts  which  are  correctly  described 
in  his  account]  There  is  no  good  reason  why  the  same 
rule  should  not  apply  to  the  costs,  as  the  costs  are  mere  ac- 
cessories to  the  debt. 

Thirdly,  the  terms  of  the  proposal  and  acceptance,  though 
not  expressly  identical,  are  sufficiently  so.  It  may  be  ob- 
served that,  by  the  211th  section,  the  Court  may,  indepen- 
dentiy  of  the  agreement  with  the  creditors,  review  the  pro- 
tection from  time  to  time,  and  therefore  the  defendant  is  still 
entitled  to  his  discharge.  But  independentiy  of  that  grotmd^ 
the  objection  is  of  no  weight,  for  by  the  215th  section  the 
creditors  may  '^  assent  to  the  proposal  of  the  petitioner,  or 
to  any  modification  thereof."  It  may  therefore  be  presum- 
ed that  the  proposal  was  accepted  as  modified.  The  objec- 
tion to  the  guarantee  also  fails;  for  the  acceptance  of  the 
proposal  is  tiiat  upon  which  the  protection  is  to  be  con- 
sidered as  founded;  but  the  guarantee  is  good,  for  tiie  con- 
sideration of  the  guarantee  may  be  legally  described  as 
proceeding  firom  all  the  creditors,  as  by  the  terms  of  tiie  Act 
the  agreement  of  three-fifihs  is  the  agreement  of  alL 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by — 

Pabsj3,  B. — In  this  case  a  rule  nidi  was  obtained  to  dis- 
charge the  defendant  out  of  custody,  on  the  ground  tiiat  he 
was  protected  firom  arrest  for  the  debt  and  costs  for  which 
he  was  taken  in  execution,  by  a  protection  granted  under 
the  statute  12  &  13  Vict.  c.  106;  and  cause  was  shewn,  and 
the  case  was  fully  argued  before  my  Brothers  Akkrson, 
Rolfe^  Piatt  J  and  myself.  [After  stating  the  facts  of  the 
case  his  Lordship  proceeded:]    Tlie  question  on  these  facta 
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ifly  whether  the  defendant  is  entitled  to  be  discharged  as  to 
the  claim  of  22/.  and  the  costs,  or  either.  We  think  he  is 
entitled  to  his  discharge  from  both. 

This  depends  on  the  construction  of  the  12  &  13  Vict, 
c  106,  SB.  211  to  223.  The  211th  section  enables  the 
debtor  to  petition.  The  214th  section  requires  him  ^^to 
file  a  full  account  of  his  debts,  and  the  consideration  there- 
of." The  215th  section  requires  the  creditors  to  prove  their 
debts  at  the  first  sitting  of  the  Court;  and  the  petitioner  is 
to  attend  and  make  oath  of  the  truth  of  his  account  already 
filed,  and  may  be  examined  thereon;  and  then  three-fifths 
of  the  creditors  to  the  amount  of  10/.  are  to  have  the  op- 
tion of  assenting  to  or  dissenting  from  the  proposed  arrange- 
ment. By  the  216th  section,  the  arrangement^  if  approved, 
shall  be  reduced  into  writing  and  signed,  and  then  becomes 
binding  on  all  persons  who  were  creditors  at  the  date  of  the 
petition,  who  had  notice  of  the  sitting;  and  the  Court  may 
approve  and  confirm  it,  and  enter  it  of  record,  and  shall 
grant  to  the  petitioner  a  certificate  of  the  filing  and  enter- 
ing of  record,  and  shall  indorse  on  such  certificate  a  protec- 
tion firom  arrest;  and  the  petitioner  shall  be  free  from  ar- 
rest at  the  suit  of  any  person  being  a  creditor  at  the  time 
of  the  petition,  and  having  had  such  several  notices ;  with  a 
proviso  that  no  such  protection  shall  be  valid,  inter  alia, 
against  any  creditor  whose  debt  is  not  truly  specified  in  the 
account  filed  by  the  petitioner.  By  the  221st  section,  as 
soon  as  the  agreement  has  been  carried  into  effect,  and  the 
creditors  satisfied  according  to  its  tenor,  the  Court  shall 
give  a  certificate,  which  shall  operate  to  all  intents  and  pur- 
poses as  fully  as  a  certificate  of  conformity  under  a  bank- 
ruptcy, with  certain  exceptions  not  material  now  to  be  no- 
ticed. 

Upon  the  facts  as  above  stated,  several  objections  were 
taken  to  the  defendant's  right  to  be  disoharged. 

First.  That  the  debt  was  not  truly  specified  in  the  ac- 
count. 

VOL.  V.  P  P  EXCH. 
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1850.  Secondly.  That  the  defendant  was  not  protected  against 

SouTBGATB     the  claim  for  costs^  because  they  had  not  ansen  nntil  the 
SAui^asfl.      ta^*tioi^  ^^^  after  the  account  was  filed. 

Thirdly.  That  the  certificate  was  given  upon  an  imper- 
fect agreement  of  the  insolvent  with  his  creditCHBy  which 
could  not  be  enforced,  and  therefore  that  the  protection  in* 
dorsed  on  the  certificate  was  void. 

As  to  the  first  objection,  the  debt  of  22/.  is  no  doubt  cor- 
rectly described  as  to  amount;  but  it  is  represented  to  be 
disputed,  whereas  the  verdict  shews  it  to  have  been  due. 
We  think  this  makes  no  difference.  The  admission  of  the  hi- 
solvent  would  not  dispense  with  the  proof  of  the  debt  under 
the  215th  section,  nor  his  disputing  it  render  such  proof  ne- 
cessary. It  was  also  contended,  that  the  debt  was  not  truly 
q>ecified,  because,  at  the  time  the  defendant  swore  to  the 
truth  of  the  account)  the  judgment  had  been  signed  and  the 
costs  taxed,  and  therefore  the  statement  that  the  costs  were 
uncertain  was  incorrect  But  it  is  clear  that  the  oath  is 
talven  to  the  correctness  of  the  account  as  it  stood  when  it 
was  filed. 

The  second  was  the  most  important  objection*  No  debt 
accrued  with  respect  to  the  costs  until  they  were  taxed  on 
the  19th  of  December,  and  that  debt  was  not  comprised  in 
the  account;  and  the  question  is,  whether  the  protection 
extends  to  this  debt,  which  did  not  accrue  until  after  the 
protection.  Certainly  it  could  not,  if  this  were  a  new  and 
distinct  debt  arising  aft;er  the  petition.  But  it  is  an  acces- 
sory only  to  the  principal  debt,  and  the  claim  for  costs  would 
certainly  have  been  barred  by  a  certificate  under  the  22l6t 
section,  as  it  certainly  would  by  a  certificate  in  bankruptcy, 
although  it  could  not  be  proved  under  the  fiat.  The  certi- 
ficate under  that  section  would  be  granted  when  the  reso- 
lution  or  agreement  should  be  carried  c<xnpletely  into  efi^t; 
and  in  the  mean  time  it  is  highly  reasonable  that  the  insol- 
vent should  have  bis  person  at  liberty  to  enable  him  to  ma- 
iMge  ^  aAdffl,  mid  to  secure  the  completion  of  the  arrange- 
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ment.     We  think  that  the  protection  granted  under  the        1^0. 

21lth  section  has  this  effect.     The  power  of  the  commis-     SorrBOAn 

sioner  is  to  grant  a  protection  of  the  person  and  property  of     g^^^y. 

the  petitioner  from  all  process;  but  that,  of  course,  is  limited 

to  existing  creditors  at  the  time  of  the  petition,  as  the  form 

of  the  petition  given  in  the  schedule  to  the  statute  (A  a) 

implies;  and  the  form  of  the  protection  given  in  this  case  is 

from  arrest  ^^at  the  suit  of  any  person  being  a  creditor  at  the 

date  of  the  petition."   Of  course  it  applies  only  to  an  action 

by  him  as  such  creditor  for  the  then  existing  debt,  but  it 

precludes  him  from  exercising  his  right  to  arrest  in  such  an 

action,  and  it  is  only  in  such  arrest,  and  in  that  action  only 

that  he  could  arrest  for  the  costs — the  remedy  is  entire  for 

both.     We  are  therefore  of  opinion  that  the  insolvent  is 

entitled  to  be  discharged  from  arrest  as  to  both  debt  and 

costs. 

The  last  objection  is,  that  the  certificate^  being  founded 
on  an  incomplete  arrangement  for  the  guarantee  sanctioned 
by  the  creditors,  is  void,  as  it  expresses  no  sufficient  consider- 
ation. 

The  form  adopted  is  certainly  imfortunate,  and  it  is 
open  to  considerable  doubt  whether  it  would  be  valid.  Pos- 
nbly  it  may  be  supported  by  considering  the  meaning  of 
the  terms  as  addressed  to  all  the  creditors,  and  in  consider- 
ation of  the  consent  of  three-fifths  of  them;  but  be  this  as 
it  may,  the  protection  of  the  commissioner  is  still  valid,  un- 
der the  211th  section,  whatever  difficulties  the  form  of  gua- 
rantee may  create  as  to  enforcing  it.  The  form  should  cer- 
tainly be  altered  for  the  future.  The  rule  must,  therefore, 
be  absolute  to  discharge  the  defendant 

Rule  absolute. 


p  F  2 
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June  24.  MATTHEWS  and  Another  w.  Lowtheb. 

In  an  action  -^SSUMPSIT  on  a  charter-party.    The  declaration  stat- 

party%he  '  ^>  ^^^  ^7  ^  certain  charter-party  of  affireightment,  of  the 

^f^iS*Vw  u  ^^^  January,  1849,  made  between  the  defendant,  the  owner 

a  charter-party  of  the  ship  "  Yandew,"  then  on  her  way  to  Messina,  and 

the  defendant,  ^^  plaintiffs,  it  was  mutually  agreed  that  the  ship  should 

and^^^K^^'  with  all  convenient  speed  sail  and  proceed  to  two  ports  in 

tiffs,  it  was  Sicily  or  usual  place  of  loading,  on  and  after  the  delivery 

ship  should  of  her  outward  cargo  (which  was  to  form  no  part  of  that 

porte^B  ^c*ily  agreement),  and  there  load  from  the  fectors  of  the  plaintiffi 

or  usual  place  a  full  carffo  of  merchandise,  and  should  then  proceed  to 

of  loading,  on  ,  °  ,  '  *^ 

and  after  the  Bristol,  &c. ;  and  it  was  mutually  agreed  that  the  vessel 
outward  ou^^  should  have  her  orders  before  leaving  Messma,  and  also  that 
ftom*^?h<r  uT*  ^^^  should  be  advanced  for  ship's  use  free  of  commission, 
tiflfe' factors  a  paying  insurance  only;  and  that  thirty  mnning  days  were 
thence  proceed  to  be  allowed  the  plaintiffs,  if  the  ship  were  not  sooner  dis- 
that"he*v«8el  pa-^^^d?  &c.  The  declaration,  after  containing  an  aver- 
riiould  have       ment  of  mutual  promises,  proceeded  to  alle&:e  that  the  ves- 

her  orders  b^     .  .  ,  .  . 

fore  leaying       sel  did  arrive  at  Messina  with  her  outward  cargo,  and  after 

Messina.    The  .   •   •        .i.  i  ^     /•  i       _/•  i. 

deciaration,  containing  the  usual  averment  of  a  general  pertormance  by 
t^a^^nts   *^®   plaintiffs   of  their  part  of  the  agreement,   laid  as  a 

that  the  ship 
arrived  at  Mes- 
sina, and  a  general  allegation  of  performance  by  the  plaintifin,  laid  as  a  breach,  that  the 
defendant,  within  a  reasonable  time  after  the  delivery  of  her  outward  ca^o,  and  befoze  the 
plaintiffs  could  have  given  orders  for  the  ship  to  proceed  to  the  said  ports,  made  a  oontiact 
with  a  third  party  for  the  conveyance  of  goods  from  Messina,  and  therewith  and  within  such 
reasonable  time  as  aforesaid,  and  before  such  reasonable  time  had  elapsed,  loaded  his  ship, 
and  afterwards  proceeded  to  London,  without  taking  on  board  the  cai^  agreed  to  be  taken 
from -the  plaintifis,  and  thereby  wholly  incapacitated  and  deprived  himseUTof  the  power  of 
fulfilling  the  charter-party,  although  the  pUuntiffs  within  such  reasonable  time  as  aforesaid 
provided  merchandise,  and  were  ready  and  willing  to  load  on  board  tJie  said  ship  the  said 
merchandise;  and  although  the  plaintiffs  would  have  been  ready  and  willing  to  have  named 
and  appointed  and  given  orders  to  the  defendant  to  proceed  to  two  porta,  and  to  have  ^eie 
loaded  a  full  cargo : — Held,  on  general  demurrer,  that  the  declaration  was  bad,  as  it  did  not 
shew  that  the  vessel  had  sailed  before  the  lapse  of  a  reasonable  time  for  the  performance  by 
the  plaintifis  of  their  part  of  the  contract,  and  so  did  not  sliew  that  the  defendant  had  inca- 
pacitated himself  from  performing  his  part  6f  the  contract;  and  that  it  ought  to  have  con- 
tained an  averment  that  the  plaintiffs  had  performed  their  part  by  giving  orders,  &c.,  and  by 
tendering  a  cargo  within  such  reasonable  time. 
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breach,  that  after  the  delivery  of  the  outward  oai^,  and         1850. 
within  a  reasonable  time  after  the  delivery  of  the  said  out-     Matthews 
ward  cargo,  and  before  such  reasonable  time  after  the  ar-      Lowthb*. 
rival  of  the  vessel  and  the  delivery  of  the  outward  cargo 
had  elapsed,  and  before  the  plaintiffs  could  or  ought  to  have 
given  orders  for  the  ship  to  proceed  to  the  said  ports,  and 
before  the  plaintiffs  could,  might,  or  ought  to  have  deliver- 
ed the  siud  cargo,  to  wit,  on  &c.,  wrongfully,  and  contrary 
to  the  charter-party,  made  a  certain  other  charter-party 
with  other  persons,  to  wit,  &c.,  for  the  conveyance  of  goods 
from  Messina  to  London;  and  with  such  last-nientioned 
goods,  then  and  within  such  reasonable  time  as  aforesaid, 
and  before  such  reasonable  time  as  aforesaid  had  elapsed, 
loaded  his  ship,  and  therewith  afterwards,  to  wit,  on  &c., 
wrongfully,  and  contrary  &c.,  proceeded  to  London,  with- 
out receiving  or  taking  on  board  the  cargo  agreed  to  be 
taken  from  the  plaintiffs,  and  thereby  &c.,  wholly  incapa- 
citated and  deprived  himself  of  the  power  of  fiilfilling  the 
smd  charter-party;  and  so  the  plaintiffs  say  that  the  defen- 
dant, from  the  time  of  the  said  arrival  of  the  said  ship  as 
aforesaid,  neglected  and  refused  to  perform  and  keep  the 
charter-party,  although  the  plaintiffs,  within  such  reasonable 
time  as  aforesaid,  to  wit,  &c.,  provided  large  quantities  of 
merchandise,  to  wit,  &c. ;  and  although  the  plaintiffs,  with- 
in a  reasonable  time  after  the  arrival  of  the  ship  and  the 
delivery  of  the  said  outward  cargo  as  aforesaid,  and  during 
all  the  time  aforesaid,  were  ready  and  willing  to  load  on 
board  the  said  ship  at  the  said  port  in  Sicily,  to  wit,  at  &c., 
the  said  merchandise,  of  which  the  defendant  had  notice; 
and  although  the  plaintiffs  would  otherwise,  and  but  for 
the  premises,  have  been  ready  and  willing  to  have  named 
and  appointed  and  given  orders  to  the  defendant  to  pro- 
ceed to  two  ports  in  Sicily  after  the  delivery  of  the  outward 
cargo,  and  there  to  have  loaded  a  fiill  cargo,  &c. 

The  defendant  pleaded  several  pleas  to  this  declaration, 
and  to  these  pleas  the  plaintiffs  replied,  and  to  the  replica- 
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1S50.        lions  the  defendant  demnri^  ^^oially,  and  the  plainliir 
Matthiwi     joined  in  demurrer;  but  as  the  question  turoed  upon  the 
LowTHnu     sufficiency  of  the  declaration,  the  subsequent  pleadnigB  are 
omitted 

KarMlakBy  in  support  of  the  demurrer. — ^The  dedaration 
16  bad  in  substance,  as  it  does  not  contain  any  aDegation 
that  the  pkuntift  tendered  a  cai^  in  pursnaaoe  of  the 
terms  of  the  contract,  or  that  they  gave  any  oxders  or 
directions,  as  they  were  bound  to  give;  nor  does  the  declar- 
ation contain  any  excuse  for  such  omission.  It  does  not 
appear  at  what  time  the  vessel  saOed  from  Messina;  it  may 
be,  that  it  was  after  a  reasonable  time,  within  which  it  was 
the  plaintiflb'  duty  to  perform  their  part  of  the  contract 
The  mere  fiu^t  that  at  some  time  after  the  delivery  of  the 
outward  cargo  the  defendant  entered  into  another  charter- 
party,  cannot  be  taken  as  having  incapacitated  him  froHi 
pfenning  the  contract. — ^The  Court  then  called  upon 

Cowling  to  support  the  declaration. — ^The  defendant  in- 
capacitated himself  from  performing  the  contract  under 
which  he  was  bound  to  the  plaintiffs  by  loading  the  vessel 
with  a  third  person's  goods,  and  by  leaving  Messina  with 
them.  [Phtty  B.  —But  then  it  does  not  appear  that  the 
vessel  set  sail  within  a  reasonable  time  after  the  unloading 
of  the  outward  cargo.]  It  appears  that  the  charter-party 
upon  which  the  action  is  brought  was  entered  into  whilst 
the  vessel  was  on  her  passage  to  Sicily,  and'it  follows  that 
Bome  time  would  be  necesaary  for  the  purpose  of  transmit- 
ting  orders  to  the  plaintiffs'  agents  at  the  port  of  loading; 
and  the  declaration  states,  that  before  the  pliuntiffs  ^' could 
or  ought"  to  have  given  such  orders^  the  defendant  entered 
into  the  second  contract,  and  loaded  his  vessel  \Alder$on^ 
B. — The  defendant  did  not,  by  loading  his  vessel  vdth  a 
third  party's  goods,  incapacitate  himself  from  perfprming 


TBINITT  VACATION,  14  VICT.  ^77 

the  original  charter-partyy  for  he  might  have  unloaded  the  18^0. 
vessel)  and  have  been  ready  within  a  reasonable  time  to  HAnBiwa 
perform  his  engagement  with  the  plaintiffs,]  In  Ford  v.  Lowimb. 
Tiley  (a),  the  defendant  agreed  with  the  plaintiff,  that  as 
eoon  as  he  became  possessed  of  a  house,  he  would  execute 
a  lease  of  it  to  the  plaintiff  firom  the  2 1st  of  December,  1825, 
ibr  fourteen  or  twenty-one  years.  At  the  time  the  agree* 
ment  was  made  the  house  was  on  lease,  which  did  not 
expire  till  Midsummer,  1827.  In  June,  1825,  the  defend- 
ant executed  a  lease  of  the  house  in  question  to  a  thii4 
party  for  twenty-one  years.  The  Coiui;  of  King's  Bench 
there  held,  that  the  defendant  having  put  it  out  of  his  power, 
so  long  as  the  second  lease  lasted,  to  perform  his  contract 
with  the  plaintiff,  was  liable  in  an  action  for  the  breach  of 
it  [Aldersan,  B. — ^In  that  case  the  defendant  had  actually 
transferred  his  interest  in  the  estate  by  the  exectition  of 
the  lease;  if  he  had  merely  agreed  to  execute  the  lea£(e, 
the  case  would  have  been  more  like  the  present.  There  the 
two  contracts  would,  no  doubt,  be  inconsistent;  but  upon 
finding  that  his  liability  to  the  plaintiffs  might  be  the  more 
onerous  of  the  two,  he  might  shift  his  liability  by  not 
performing  the  second  contract.  Here  the  defendant  has 
not^  from  ai^ht  that  appears  on  the  face  of  this  declaration, 
incapacitated  himself  from  performing  his  contract  with  the 
plaintiffs.  He  has  not  refused  to  perform  the  contract,  nor 
has  he  done  any  act  which  has  prevented  him  from  complet- 
ing it.  It  is  very  dear  that  there  is  no  averment  that  the 
vessel  set  sail  for  London  vdthin  a  reasonable  time  for  the 
plaintiffs  to  perform  their  part  of  the  contract.] 

Per  Curiam  (6). — The  plaintiffs  may,  if  they  please, 

amend  within  a  month  on  the  usual  terms,  otherwise  there 

must  be 

Judgment  for  the  defendant. 

(A)  6  B.  &  C.  935.  (b)  Alderson,  B.,  and  Piatt,  B. 
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18  JO. 

j^j^^  24.  Stanton  r.  Styles. 

To  a  dcclara-  jJeBT  for  goods  sold  and  delivered, 

for  gooda  sold.  The  defendant  pleaded,  first,  that  the  pltuntiff  ought  not 

plei^ed  firrt^  to  be  admitted  to  say  that  the  defendant  is  indebted  to  him, 

that  in  an  ac-  q^  \^i  the  defendant  contracted  the  said  debt  as  in  the  de- 

tion  broagfat 

by  the  now  de-  claration^mentioned,  because  the  defendant  says,  that  before 
Munty  ocrartof  the  commencement  of  this  suit,  and  at  the  time  of  the  enter- 

W.  against  the  ingof  the  plaint  and  of  the  issuinir  of  the  summons  hereinafter 
now  plamtiff,  .  . 

the  now  plain-  mentioned,  to  wit,  on  &c.,  a  county  court,  for  the  recovery 

aset^oflTasa  of  debts  and  demands,  according  to  the  proiisions  of  the 

S^ro-r^  9  &  10  Vict  c.  95,    intitlecl  &c     was  estabUahed  and 

the  now  de-  holdcn  in  and  for  the  county  of  Essex,  and  which  Court 

fendant  that  ii. 

he  woald  claim  was  held  at  W altham  Abbey  m  the  said  county,  and  the 
isT-  that^it  plaintiff  dwelt  within  the  district  within  which  the  sdd 
was  adjudged     Court  was  then  and  still  is  holden,  and  within  the  lurisdic- 

that  the  now         ^  '  •'       ^     ^ 

defendant  was  tion  of  that  Court,  and  the  defendant  then  dwelt  within 

to  the  now  twenty  miles  from  the  pliuntiff,  and  neither  the  plaintiff  nor 

S?d°um^f*^^  the  defendant  was  an  officer  of  that  Court;  and  the  plain- 

15/.,  or  any  tiff  was  then  indebted  to  the  defendant  in  a  sum  less  than 

part  thereof, 

and  that  the  202.,  to  wit,  102.  6s,  8d.  for  the  price  and  value  of  goods 
had  nocbim     ^^^  ^^^  delivered  by  the  defendant  to  the  plaintiff  at  his 

againat  the  request,  within  the  lurisdiction  of  the  said  Court;  and 
now  defendant;        i       ^  J  ^  ' 

--averring  the  thereupon,  for  the  recovery  of  the  said  debt  so  due  to  the 
twodebta.  Re-  defendant,  to  wit,  on  &c.,  the  defendant  brought  a  suit 
Sy^e  TOl^f   against  the  plaintiff  in  the   said  county  court;   and  for 

the  county 

court,  made  in  purBoance  of  the  statute,  any  defendant  desirous  of  setting-off  a  debt  was 
bound  to  give  notice  of  set-  off  to  the  derk  of  the  Court,  and  that  the  now  plaintiff  did  not 
give  such  notice : — Held,  on  demurrer,  that  the  plea  was  bad. 

The  defendant  pleaded,  secondly,  that  in  the  county  court  of  £.,  holden  at  W.,  before  J.  H.  K., 
the  Judge  of  the  Court,  and  within  the  jurisdiction  of  the  sud  Court,  the  now  defendant 
lecoTered  against  the  now  plaintiff  a  certain  debt  of  10/.  6s.  bd.  due  to  the  now  defendant 
from  the  now  plaintiff,  within  the  jurisdiction  of  and  recoverable  in  the  said  Court,  and 
il.  16«.  4d.  for  his  costs,  by  which  judgment  it  was  ordered  that  the  now  plaintiff  should 
immediately  pay  the  debt  and  costs  to  the  now  defendant,  as  by  the  said  record  appeared.-- 
Verification  by  the  record,  and  ofler  to  set  off  the  above  sums : — Held,  on  special  demunrer 
to  the  plea,  that  it  yntH  bad  in  not  properly  shewing  that  the  county  court  had  jurisdiction 
over  the  subject  matter. 
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that  purpose  the  defendant  then  entered  in  a  book  kept      ^50. 
for  that  purpose  at  the  office  of  I.  I.,  the  clerk  of  the  said 
Court,  a  pltunt  in  writing,  stating  the  names  and  last  known 
place  of  abode  of  the  plaintiff  and  the  defendant,  and  the 
substance  of  the  action  intended  to  be  brought  by  the  de- 
fendant against  the  plaintiff  in  the  said  Court,  according  to 
the  statute  in  such  case  &c.;  and  the  defendant  therein 
stated  that  the  said  action  was  brought  for  the  recovery  of 
the  said  102.  Ss.  6d.;  and  the  plaint  was  then  numbered 
B  263,  according  to  the  order  in  which  it  was  entered;  and 
the  said  plaint  being  so  entered,  thereupon,  to  wit,  on  &c., 
a  summons,  stating  the  substance  of  the  said  action,  and 
bearing  in  the  margin  thereof  the  same  number  as  the  said 
plaint  was  numbered,  was  within  the  jurisdiction  of  the  said 
Court,  to  wit,  issued  out  of  that  Court,  under  the  seal  there- 
of,   at   the  suit   of  the   defendant  against   the   plaintiff^ 
whereby  the   plaintiff  was  summoned  to  appear  at  the 
county  court  of  Essex,  to  be  held  at  Waltham   Abbey 
aforesaid,   in  the  said  county,   on   the  19th  of  October, 
1849,  at  the  hour  of  twelve  at  noon,  to  answer  the  de- 
fendant in  an  action  on  contract  for  the  recovery  of  the 
said  sum  of  10/.  6^.  ScL ;  and  further,  that  the  now  plaintiff 
having  appeared  in  the  sidd  action  in  that  Court,  at  the 
said  Court  so  held  as  aforesaid,  according  to  and  as  required 
by  the  said  summons,  set  up  as  a  defence  to  the  said  action, 
that  the  now  defendant  was  indebted  to  the  now  plaintiff  in 
the  sum  of  15/.  0*.  6d  for  goods  sold  and  delivered  by  the 
now  plaintiff  to  the  now  defendant,  at  his  request,  and  gave 
notice  to  the  defendant  that  he  would,  at  the  hearing  of  the 
said   action,  claim  a  set-off  for  the   said  alleged  debt  of 
15/.  0^.  6dl,  against  the  said  debt  so  due  to  the  defendant 
as  aforesaid,  and  for  which  the  siud  action  was  brought; 
and  further,  that  such  proceedings  were  thereupon  had  in 
that  action,  and  upon  the  said  plaint  and  defence  in  that 
Court,  that  afterwards,  to  wit,  on  the  19th  day  of  October, 
1849,  the  said  action  and  defence  and  claim  of  set-off  came 
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IMO.        on  to  be  and  was  tried  in  the  aaad  Court  kolden  at  Waltham 
Abbey,  in  the  said  county,  within  the  jnriadiction  of  the  said 
Court,  before  J.  IL  K.,  Esq.,  then  Judge  of  the  said  Court,  at 
which  time  and  place  the  now  phdntiff  was  duly,  as  requir- 
ed by  law,  called  upon  to  appear,  and  did  appear;  and  there- 
upon it  was  then  adjudged  by  the  said  Court  that  the  now 
defendant  was  not  indebted  to  the  now  plaintiff  in  the  sum 
of  \5L  0$.  6d,  or  any  part  thereof,  and  that  the  now  plain- 
tiff had  no  claim  against  the  defendant  in  respect  thereof; 
and  that  the  now  defendant  should  recover  against  the  now 
plaintiff  the  said  sum  c^  lOL  6s.  %d,  &r  his  said  debt,  toge- 
tiner  with  the  costs  of  the  said  suit,  amounting  to  ^L  \5u  4dL ; 
and  it  was  then  (»dered  by  the  said  Court  that  the  now 
plaintiff  should  immediately  pay  the  same  to  the  now  de- 
fendant, as  by  the  record  and  (Mxxseedings  thereof  still  re- 
maining in  the  said  county  court  more  fully  appears^  and 
which  said  judgment  is  in  inll  force  and  effect,  and  not  i^ 
versed,  annulled,  diachai^ed,  satisfied,  or  made  void.     The 
plea  then  averred,  that  the  said  supposed  debt  and  cause  of 
set  off,  so  set  up  as  a  defence  to  the  said  action  in  the  said 
county  court,  and  the  said  debt  and  cause  of  action  in  the 
said  first  count  mentioned,  were  and  are  one  and  the  same 
debt  and  cause  of  action,  &c ;  and  this  the  defendant  is  ready 
to  verify  by  the  said  record.     Wherefore  the  now  defend- 
ant prays  judgment  if  the  now  plaintiff  ought  to  be  admitted 
to  say  tiiat  the  now  defendant  is  indebted  to  him,  or  that  the 
defendant  contracted  the  said  debt  in  the  said  declaration 
mentioned. 

The  defendant  pleaded,  secondly,  as  to  16£  2&,  par- 
eel  &&,  that  before  the  commencement  of  this  suit,  to 
wit,  in  the  county  court  of  Essex,  held  at  Waltham  Ab- 
bey, in  llie  sud  county,  on  the  day  and  year  last  aforesaid* 
before  J.  H.  K*^  Esq.,  the  Judge  of  the  said  Court,  accord- 
ing to  the  statute,  &&,  and  within  the  jurisdiction  of  the 
said  Court,  the  now  defendant  recovered  against  the  now 
pliuntiff,  as  well  a  certain  debt  of  101  65.  8dL,  due  and 
owing  to  the  now  defendant  from  the  now  plaintiff,  within 
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tlie  juritdictim  of  9v4  r«oov«K»bl«  in  the  eaid  Covort,  m  >tta 
also  the  budx  of  5^  I5s.  4d,  coets;  by  which  aaid  judg- 
sient  it  waa  ordered  that  the  now  plaintiff  should  immedi- 
fktely  pay  the  eaid  debt  and  coets  to  the  now  defendant  aa 
by  the  lecoidt  &e. ;  and  which  said  judgment  is  in  fiili 
force  and  effect,  &c;  which  the  now  defendant  is  ready 
to  verify  by  the  said  record;  and  further,  that  the  now 
plainti£&  before  and  at  the  time  of  the  commenoement  of 
this  suit,  was  and  still  is  indebted  to  the  now  defendant  in 
the  said  two  sums  of  lOJl  6«.  Sdl,  and  5/.  I5&  4cf.,  making 
together  the  sum  of  \6L  2».9  upon  and  by  virtue  of  the  said 
judgment,  which  sum  ao  due  to  the  defendant  equals  the 
4um  of  16/L  29^  parcel,  &c.,  and  all  damages  sustained  by 
the  plaintiff.  The  plea  concluded  by  offering  to  set  that 
sum  off  against  the  plaintiff's  debt. 

Replication  to  the  first  plea. — Tliat  the  {daintiff  ought  to 
be  admitted  to  say  that  the  defendant  was  and  is  indebted  to 
him  as  in  the  declaration  mentioned,  and  that  he  contracted 
the  debt  as  in  that  count  mentioned,  because  he  says  that, 
after  the  passing  of  the  said  Act,  and  before  the  defendant 
oommenced  his  suit  against  the  plaintiff  in  the  said  county 
court  (to  wit)  on  &c.,  five  of  the  Judges  of  the  Superior 
Courts  of  Common  Law  at  Westminster,  to  wit,  (naming 
them),  duly  made  and  issued  certain  general  rules  for  regu- 
lating the  practice  and  proceedings  of  the  county  courts 
holden  under  the  said  Act,  according  to.  the  said  Aet»  aiad 
thereby  directed  that  where  a  defendant  desired  to  setoff 
any  debt  or  demand  alleged  to  be  due  to  him  by  the  phdn"* 
tiff,  he  must  give  notice  thereof  in  writing  to  the  dedc  of 
the  Court,  and  deliver  to  such  clerk  two  copies  of  a  state- 
ment of  thc:  particulars  of  such  setoff,  S.v«  dear  days  be- 
fore the  return  of  the  summons.  The  plea^  a£fcer  alleging 
that  the  rule  was  in  full  force  at  the  time  of  the  decision  of 
the  Court  in  the  first  plea  mwtioned,  averred:  that  tiie 
plaintiff  did  not  give  the  notice  to  the  clerA^  of  the  county 
court;  and  this  the  plaintiff*  is  ready  to.  vejdfy;  whecefore 
he  prays  judgment,  and  his  debt  in  the  said  first  count  men- 
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1850..^      tioned,  together  with  his  damages  by  him  suatained  oa  oc- 
casion of  the  detention  thereof  to  be  adjudged  to  him,  &c. 

Special  demurrer  to  the  second  plea,  on  the  ground  that 
it  did  not  sufficiently  appear  thereby  that  the  said  Court 
mentioned  therein  had  jurisdiction  to  give  the  judgment, 
or  that  the  debt  claimed  in  that  action  was  not  more  than 
20L,  or  that  the  action  was  not  within  the  exceptions  of 
the  statute,  or  that  the  cause  of  action  arose  within  the 
district. 

Special  demurrer  to  the  replication  to  the  first  plea,  ally- 
ing for  cause,  that  it  did  not  contain  the  proper  verification 
and  prayer  of  judgment  to  the  plea,  being  a  plea  in  estt^pel; 
and  that  the  conclusion  ought  to  have  been  with  a  prayer  of 
judgment  if  the  defendant  ought  to  be  admitted  to  his  said 
plea^  and  that  he  might  answer  over  &c. 

Joinders  in  demurrer. 

Lush  for  the  plaintiff,  in  support  of  the  replication  to  the 
first  plea. — The  replication  is  good,  and  shews  that  the  plea 
is  no  answer  to  the  plaintifi*'s  claiuL  The  plea  in  substance 
states,  that  in  a  plaint  brought  by  the  present  defendant 
against  the  present  plaintifi^  in  the  county  court,  the  pre- 
sent plaintiff  intended  to  set  off  the  debt  alleged  to  be  due 
to  him,  and  gave  notice  to  the  present  defendant;  but  by 
the  76th  section  of  the  9  &  10  Vict  c.  95,  the  then  defend- 
ant should  have  given  such  notice  to  the  clerk  of  the  county 
court,  and  not  to  the  then  plaintiff.  No  sufficient  notice, 
therefore,  having  been  given  in  pursuance  of  the  provisions 
of  the  Act,  the  adjudication  of  the  county  court  is  of  no  avail 
to  the  present  defendant 

In  the  next  place,  the  second  plea  is  bad.  The  defence 
is  founded  upon  the  judgment  of  the  county  court  on  the 
set  off,  but  no  action  could  be  maintained  upon  such  a  judg- 
ment It  therefore  cannot  be  considered  as  a  debt  The 
plea  is  also  bad,  as  it  does  not  shew  that  the  county  court 
had  jurisdiction  over  the  subject  matter  of  the  plea.     It 
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does  not  even  appear  that  the  Court  was  established  under        1850. 
and  in  pursuance  of  the  9  &  10  Vict.  c.  95.     The  rule  is, 
that  in  all  proceedings  in  inferior  courts  it  is  necessary  to 
shew  that  the  matter  adjudicated  upon  was  within  the  juris- 
diction of  the  particular  Court 

BooiU  contra. — The  first  plea  is  good,  and  the  replication 
to  it  is  bad.  The  judgment  of  a  county  court,  being  a 
court  of  record,  is  conclusive.  The  mere  fact  that  the  no- 
tice is  not  sufficient  does  not  invalidate  the  whole  proceed- 
ing. It  was  held  in  Eastmure  v.  Laws{a\  that  when  a  ver- 
dict is  found  agunst  a  defendant  on  a  plea  of  set  off,  he  is 
estopped  from  suing  the  plaintiff  for  the  demand  specified 
in  the  plea  of  set  off.  [Aldersony  B. — In  the  county  court 
there  is  no  plea  of  set  off,  but  the  notice  only.  There  has 
been  no  notice  here,  and  therefore  the  matter  has  never 
been  properly  in  issue,  and  a  jury  would  not  be  warranted 
in  finding  a  verdict  upon  the  matter.] 

Secondly,  the  last  plea  is  good.  The  defendant  relies 
upon  the  judgment  of  a  Court  of  record,  which  is  prim&  facie 
good,  and  it  lies  upon  the  plaintiff  to  impeach  it.  The  plea 
is  by  way  of  estoppel,  and  it  is  therefore  not  necessary  to 
set  out  the  jurisdiction  of  the  Court. 

Aldebson,  B. — The  plaintiff  is  entitled  to  judgment  on 
the  demurrer  to  the  replication  to  the  first  plea,  and  on  the 
demurrer  to  the  second  plea ;  but  the  defendant  may  have 
liberty  to  amend  the  second  plea,  as  he  ought  to  have  an 
opportunity  of  pleading  the  set-off.  The  objections  to  that 
plea,  which  are  made  the  subject  of  special  demurrer,  are 
good,  as  it  is  necessary  for  a  party  who  relies  upon  the  de- 
cision of  an  inferior  tribunal  to  shew  that  the  proceedings 
were  within  the  jurisdiction  of  the  Court.  The  defendant 
may,  therefore,  amend  within  a  week;  otherwise  there  will  be 

fJudgmcnt  for  the  plaintiff. 

(a)  5  Bing.  N.  C.  444. 
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Jy^tf  8-  Fkiar  »-  GnEY  und  Others. 

The  plaintiff  (^  OVEN  ANT  on  an  indenture  of  lease,  by  the  deTuee 
d^dant  a  ^  <>^  ^  reTersion  against  the  lessees.    Breach,  non-payment 

coal  mine  for      of  rent 
forty-twoyeaiB, 

at  a  certain  The  plea  commenced  by  setting  out  on  oyer  the  inden- 

The  lease  con-  ture,  wheteby  John  Friar,  the  plaintiff's  testator,  demised 
r^^y^mte  ^  ^  defendants  a  certain  "  coUiery,  coal  mine,  and  seam 
on  the  part  of    gj^j  geams  of  coal,  as  well  opened  as  not  opened,*  with 

theleeaeefor  ..!/.«  i  r        -» 

payment  of  liberty  to  dig  pits,  shafts,  &c.;  ^'and  also  a  certain  tene- 

T(^>ec?of^e  ^oe^t  or  farmhold,  with  the  fields,  closes,  and  parcels  of 

worki^  oH^  ground  enjoyed  therewith,*  for  a  term  of  forty-two  yean, 

a  proYiiio  for  <«  yielding  and  paying  unto  J.  Friar,  his  heirs  and  asengns, 

breach  of  any  for  and  in  respect  of  the  colliery,  coal  mines,  seam  and 

alBoa^ro^,  ^*^*^  ^f  ^^>  liberties  and  privileges,  yeariy  and  every 

that  if  the  l«j-  year,  durinc^  the  continuance  of  the  said  term,  the  rent  or 

sees  should  be    "^  ^ 

desirous  to  sum  of  2S0Lf  for  the  yearly  number  of  134,588  bolls  (each 

ndses  at  tht  boll  to  Contain  twenty-four  imperial  gallons),  of  coal,  to  be 

^\f  SSs^*  wrought  and  gotten  forth  and  out  of  the  said  colliery  and 

the  term,  and  coal  mines,  and  there  vended  or  removed  from  and  out  of 

desire  should  the  hereditaments  hereby  demised,  the  said  yearly  rent  of 

notic^L^^^'^  280t,  to  be  paid  whether  such  number  or  quantity  of  coal 

writing  eight-  \yQ  yearly  wrought  and  gotten  forth  or  out  of  the  said  cd- 

months  before  liery  and  coal  mines,  and  there  vended  or  thence  removed 

of  BucS^eighth  ^  aforesaid,  or  not;  and  also  yielding  and  paying  unto 

year,  then,  aU  j^  Friar,  his  heirs,  &C.,  in  respect  thereof,  over  and  above 

arrears  of  rent  '  '         »  i- 

being  wnd,  the  yearly  rent  of  2802.,  a  further  rent  or  sum  of  money 
singuiar  the  for  each  and  every  boll  of  coal  which  shall  be  had  and  ob- 
^^^^^1^^^  tained  out  of  the  said  pits  and  mine8»  and  there  vended  or 

ike  pari  of  due 

ieaeee  having  been  obeened  and  performed,  the  lease  should,  at  the  expiration  of  the  etcfath 
year,  be  utterly  void;  but,  ney^theleas,  without  pr^udioe  to  any  claim  or  xemedy  which 
any  of  the  parties  might  then  be  entitled  to  for  breach  of  any  of  the  oovenants: — Heid,  in 
the  Exchequer  Chamber,  (retersinff  the  judgment  of  the  Court  of  Exchequer),  that  the  per^ 
fonnance  of  oJ{  the  covenants  by  &e  lessee  was  a  condition  precedent  to  his  right  to  deter- 
mine the  lease. 
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thence  removed,  over  ftnd  above  the  annual  quantity  above  1850. 
specified,  at  and  aiW  the  rate  and  in  the  proportion  of 
200L  for  130,208  bolls;  and  also  yielding  and  paying  for 
or  in  respect  of  the  said  tenement  or  farmhold  and  lands^ 
and  other  the  premises  hereby  demised,  yearly  and  every 
year,  during  the  continuance  of  the  said  term  of  forty-two 
years,  unto  J.  Friar,  his  heirs,  &a,  the  rent  or  sum  of  5121 ; 
the  several  and  respective  rents  hereinbefore  reserved  and 
made  payable,  to  be  paid  at  two  days  or  times  in  the  year 
(that  is  to  say),  the  11th  of  November  and  the  I2th  of 
May,  in  each  year,"  &c. ;  ^^  and  it  is  hereby  declared  and 
mutually  agreed  by  and  amongst  the  parties  hereto,  that  if 
the  quantity  of  coals  wrought  in  the  said  colliery  and  coal 
Biines  by  the  said  lessees,  their  executors,  &c,  shall,  in  any 
year,  fall  short  of  or  be  less  than  the  quantity  specified  to 
be  wrought  in  each  year  for  or  in  respect  of  the  said  rent 
of  28OZ1,  then  it  shaU  be  lawful  for  the  lessees,  their  execu- 
tors, &c.,  to  make  up  tiie  deficiency  within  three  years 
next  after  such  deficiency  shall  hi^pen,  but  not  after  the 
end  or  other  sooner  determination  of  the  term  hereby 
granted,  on  any  account  whatever."  Then  foUowed  affir- 
mative and  negative  covenants  on  the  part  of  the  lessees, 
in  respect  of  the  several  matters  mentioned  in  the  following 
proviso : — **  Provided  always,  and  it  is  hereby  dedared  and 
agreed  between  the  parties  hereto^  that  if  the  said  several 
rents  or  sums  of  money  hereby  reserved  or  made  payable, 
or  any  of  them  or  any  part  thereof  reepectivdly,  shall  be  in 
arrear  and  unpaid  for  the  space  of  forty  days  next  aflter  the 
said  days  or  times  of  payment;  or  if  the  lessees,  their  exe- 
cutors^  &c,  shall  reiiise  or  n^lect  to  make  and  pay  tuvto 
J.  Friar,  his  heirsy  Ac,  or  their  tenants  or  fiurmers^  for  the 
time  being,  all  and  every  or  any  sum  or  sums  of  money 
which  shall  be  adjudged  or  awarded  to  be  paid  to  him  or 
tliem  for  damage,  for  the  exercise  of  any  of  the  powers  and 
liberties  hereby  granted ;  or  shall  neglect  or  refuse  to  obey 
or  perform  any  award  which  shall  be  made  of  or  conoemin^ 


586  BXCHBQUER   REPORTS. 

1850.  any  other  cause,  matter,  or  thing,  under  or  pursuant  to  the 
clause  or  provudon  for  arbitration  hereinafter  contained; 
or  if  the  said  lessees,  their  executors,  &c,  shall  neglect  to 
fill  up  such  pits  as  shall  not  be  needed  for  air,  or  water- 
courses, or  drawing  coal ;  or  shall  neglect  to  carry  on  and 
manage  the  sud  colliery  and  lands  in  the  manner  herein- 
before specified;  or  shall  not  leave  good  and  sufficient  walk 
and  pillars  of  coal,  as  well  to  support  the  roof  and  remaining 
part  of  the  seam  as  to  prevent  any  creep  or  thrust  coming 
in  upon  the  said  colliery ;  or  shall  do  or  sufier  to  be  done 
any  neglect  or  wilftd  matter  or  thing,  whereby  the  same 
may  be  drowned  or  overburthened  with  water  or  sythe, 
or  whereby  any  creep  or  thrust  may  be  brought  there- 
on, or  the  same  may  be  otherwise  damnified;  or  shall  not 
leave  a  barrier  of  twenty  yards  against  the  adjoining  cdi- 
lieries,  imless  authorised  as  aforesaid  to  do  otherwise ;  or 
shall  work  or  win  any  coal  or  otherwise  disturb  the  strata 
underneath  the  edte  of  any  of  the  said  dwelling  houses,  offi- 
ces, or  other  buildings,  or  underneath  any  part  of  the  said 
land,  situate  within  twenty  yards  from  any  such  site;  or 
shall  at  any  time  neglect  or  refuse,  after  having  been 
thereunto  required,  to  give  and  present  to  the  said  J.  Friar, 
his  heirs,  or  assigns,  or  his  or  their  agent  or  agents,  such 
monthly  account  of  the  quantities  of  coal  wrought  and  won 
as  aforesaid ;  or  shall  hinder  or  obstruct  the  said  J.  Friar, 
his  heirs,  &c.,  from  perusing,  inspecting,  or  examining  the 
overseer's  book  of  presentments,  or  from  measuring  or 
gauging  the  corves,  tubs,  or  baskets^  as  aforesaid,  or  from 
entering,  viewing,  and  inspecting  the  said  colliery;  or  shall 
not  keep  and  maintain  in  such  repair  as  aforesaid,  all  and 
every  the  houses,  buildings,  erections,  water-levels,  drains, 
water-courses,  and  other  matters  and  things  belonging  to 
the  said  premises;  or  shall  at  anytime  or  times  demise,  as-: 
sign,  or  otherwise  dispose  of  or  part  with  the  possession  of 
the  said  colliery,  coal  mines,  lands,  and  premises,  or  any 
part  thereof,  or  do,  commit,  or  suffer  any  act  whereby  the 
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same,  or  any  part  thereof,  may  be  assigned  or  otherwise  1850. 
disposed  of,  or  the  possession  thereof  parted  with  to  any 
other  person  or  persons  whomsoever  (save  only  as  regards 
such  partnership  as  hereinbefore  is  excepted),  without  such 
express  licence  and  consent  for  that  purpose  as  hereinbefore 
is  required;  or  shall  enter  into  partnership  with  any  other 
person  or  persons  in  the  said  colliery  or  coal  mines  (save  as 
aforesaid) ;  or  shall  neglect  or  omit  to  manage  and  culti- 
vate the  said  lands  hereby  demised  in  the  manner  here- 
inbefore appointed  and  laid  down;  or  shall  obstruct  and 
prevent  the  said  J.  Friar,  his  heirs,  &c.,  from  making  trials 
towards  or  for  the  purpose  of  a  future  provision  for  work- 
ing of  coal  in  manner  hereinbefore  expressed;  or  if  the 
said  lessees^  or  the  survivors  or  survivor  of  them,  or  the 
persons  or  person  whomsoever  in  whom  this  present  lease 
shall  be  beneficially  vested  for  the  time  being,  shall  be- 
csome  and  be  adjudged  bankrupts  or  bankrupt  within  the 
laws  concerning  bankruptcy:  then,  and  in  any  or  either  of 
the  said  cases,  the  covenant  for  quiet  enjoyment  hereinafter 
contained  shall  cease  and  be  void,  and  it  shall  and  will  be 
lawful  for  the  sidd  J.  Friar,  lus  heirs  or  assigns,  at  any  time 
thereafter  to  enter  into  and  upon  the  said  colliery,  lands, 
mines,  and  other  premises  hereby  demised,  or  any  part 
thereof  in  the  name  of  the  whole,  and  the  same  to  have 
again,  re-possess,  and  re-enjoy  as  of  his  or  their  former 
estate,  right,  and  interest,  anything  herein  contained  to  the 
contrary  thereof  notwithstanding;  and  then  also,  and  in  any 
or  either  of  the  said  cases,  it  shall  be  lawful  for  the  said 
J.  Friar,  his  heirs,  &c,  to  enter  into  and  upon  all  or  any 
port  of  the  said  premises,  and  there  seize,  have,  and  take 
possession  of  all  or  any  of  the  engines,  bands,  ropes,  tackle, 
utensils,  railways^  goods»  chattels,  and  effects  used  and  em- 
ployed in  carrying  on  the  said  colliery,  and  to  put  out  and 
remove  the  said  lessees,  their  executors,  Ac,  from  the  pos- 
session thereof,  and  to  sell  and  dispose  of  the  said  goods, 
chattels,  effects,  and  premises,  in  and  towards  the  payment 
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I960.  ^  of  all  <«  any  of  the  flaid  respective  rests  which  may  be  in 
anear.  Provided  alao,  that  if  the  said  lessees,  their  execa- 
tors  or  administrators  shall  be  desirous  to  quit  the  said 
premises  hereby  demised  at  the  end  of  the  first  eight  yens 
of  the  said  term,  or  at  the  end  of  the  first  or  any  safase- 
quent  three  years  after  the  expiratioa  of  the  said  &^t  years, 
and  of  such  their  deore  shall  give  to  the  said  J.  Friar,  his 
hdrs  or  asngns,  notice  in  writing  eighteen  calendar  months 
before  the  exjnnition  c£  saeh  ei^th  year,  and  thereaf- 
ter before  the  expiration  of  any  such  three  years  (as  the 
case  may  be),  then  and  in  sndi  case  (all  arrears  of  rent 
being  pud),  and  all  and  singular  the  covenants  and  agree* 
ments  on  the  part  of  the  said  lessees  having  been  duly  ob- 
served and  performed,  this  lease,  and  every  clause  and  thii^ 
herein  contained,  shall,  at  the  expration  of  the  first  eighth 
year,  and  thereafter  at  the  expiration  of  any  sudi  third 
year,  (whichever  in  the  said  notice  shall  be  espressed,) 
cease,  determine,  and  be  utterly  vdd,  to  all  intents  and  pur- 
poses, in  like  manner  as  if  tiie  whole  of  the  said  term  of 
forty-two  years  had  then  run  out  and  expired:  but  ne- 
vertheless without  prejudice  to  any  claim  or  remedy  which 
any  of  tiie  parties  hereto  or  their  respective  representatives 
may  then  be  entitled  to  for  breach  of  any  of  the  covenants 
or  agreements  herdnbefore  contained.''  Then  followed  a 
covenant  for  quiet  enjoyment,  tiie  lessees  paying  tiie  rents 
and  performing  the  covenants.  <<  And  further  that  it  shall 
and  may  be  lawfiil  to  and  for  the  lessees,  tiieir  executon, 
&&,  at  any  time  or  times  within  tiie  space  of  six  calendar 
months  next  after  the  expiration  or  other  sooner  determin- 
ation of  the  term  hereby  granted  or  demised,  to  lead,  take, 
and  carry  away  all  and  every  such  quantities  of  coal  as  shall 
have  been  brought  and  gotten  out  of  the  said  colliery  and 
coal  mines,  and  laid  above  ground,  and  be  then  remaining 
at  any  of  tiie  pits :  Provided  that  the  said  lessees,  their  exe* 
cutors,  &c,  shall  and  do  in  the  first  place  well  and  truly  pay 
and  satisfy  all  such  rents  as  shall  be  then  in  arrear  and 
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unpaid.  And  fnrther,  that  it  shall  and  may  be  lawful  to  1950. 
and  for  the  lesseed,  their  executors,  &c.,  (paying  the  rentd 
and  performing  the  covenants  as  aforesaid,)  in  the  harvest 
time  next  after  the  end  and  expiration  of  the  said  term, 
peaceably  atid  quietly  to  have,  cut  down,  reap,  and  carry 
away  the  way-^oing  crop  of  com  or  grain  by  tixem  sown 
upon  thirty-four  acres  and  no  more  of  the  lands,  which,  ac* 
cording  to  the  covenants  hereinbefore  contained  and  the 
true  intent  and  meaning  of  these  presents,  shall  then  be  in 
ploughing  or  tillage,  and  that  they  shall  have  the  use  of  the 
stack,  garth,  bam,  and  granary,  and  also  of  one  cottage 
belonging  to  the  said  premises,  until  the  12th  day  of  May 
next  after  the  determination  of  this  demise."  There  was 
also  a  covenant  for  reference  to  arbitration  of  disputes  con- 
cerning any  covenant,  clause,  word,  matter,  or  thing  therein 
contained. 

The  plea  then  stated,  that  the  whole  of  the  rent  in  the 
declaration  aSeged  to  have  become  due  and  payable,  was 
due  and  payable,  and  the  supposed  breaches  of  covenant 
in  the  declaration  mentioned  respectively  arose  and  hap- 
pened after  the  12th  of  May,  1846,  and  after  the  expir- 
ation of  the  first  eight  years  of  the  sidd  term,  and  after  the 
said  lease  and  every  clause  and  thing  therein  contained  had 
ceased,  determined,  and  become  void,  as  hereinafter  men- 
tioned. And  the  defendants  ftirther  say,  that  after  the  mak- 
ing of  the  said  indenture,  and  aftier  the  death  of  the  said 
J.  Friar,  and  after  the  plaintiff  became  so  seised  as  afore- 
sidd,  and  eighteen  calendar  months  before  the  expiration  of 
the  first  eight  years  of  the  said  term,  to  wit,  on  £c.,  the  de- 
fendants, being  desirous  to  quit  the  said  demised  premises  at 
the  end  of  the  first  eight  yciirs  of  the  said  term,  gave  to  the 
pluntiff  notice  in  writing  of  such  their  desire,  and  thereby 
gave  the  plaintiff  notice  that  they  would  quit  and  deliver  up 
possession  of  the  said  demised  premises  on  the  12<h  of  May, 
1846,  being  the  end  of  the  first  eight  years  of  the  said  term. 
That  at  the  expiration  of  those  eight  years,  all  .irrears  of  the 

QQ2 
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L850.        Baid  rents  so  reserved  and  made  payable  by  the  said  indeo* 
tare  haying  been  paid,  and  all  and  singular  the  coyenants 
and  agreements  in  the  said  indenture  contained  on  the  part 
of  the  defendants  having  been  duly  observed  and  performed 
at  the  expiration  of  the  said  first  eighth  year  of  the  said 
term  (and  which  happened  before  the  commencement  of 
this  suit),  the  said  lease  and  every  clause  and  thing  therein 
contained  ceased,  determined,  and  were  utterly  void,  to  all 
intents  and  purposes,  in  like  manner  as  if  the  whole  of  the 
said  term  of  forty-two  years  had  then  run  out  and  expired, 
according  to  the  said  indenture  and  the  said  proviso  in  that 
behalf  so  therein  contained  as  aforesaid. — Verification. 

Replication. — That  all  and  singular  the  covenants  and 
agreements  in  the  said  indenture  contained  on  the  part  of 
the  defendants  had  not  been  and  were  not  duly  observed 
and  performed  at  the  expiration  of  the  said  first  eighth  year, 
modo  et  forma;  but  on  the  contrary  thereof  the  phdntifi' 
saith,  that  after  the  making  of  the  said  indenture,  and  dur- 
ing the  term  thereby  granted,  and  before  the  expiration  of 
the  first  eight  years  of  the  term,  and  after  the  plaintifif  be* 
came  so  seised  as  aforesaid,  to  wit,  on  &c.,  and  on  divers 
other  days  and  times  afterwards  and  before  the  expiration 
of  the  first  eight  years  of  the  said  term,  the  defendants  wil- 
fully and  negligently  omitted  to  draw  and  pump  out  of  the 
said  colliery  and  coal  mines  divers  large  quantities  of  water, 
which  during  and  on  each  of  those  days  and  times  was 
standing,  remaining,  and  being  therein,  and  which  they  then 
might  and  ought  to  have  drawn  and  pumped  thereout;  and 
by  reason  and  in  consequence  of  such  neglect  and  omission, 
the  scud  collieries  and  coal  mines  then  became  and  were 
drowned  and  overburthened  with  water  irom  waters  in  the 
said  colliery,  contrary  to  the  said  indenture  and  the  cove- 
nant of  the  defendants  in  that  behalf;  and  that,  at  the  ex- 
piration of  the  first  eight  years  of  the  said  term,  the  last- 
mentioned  breach  of  covenant  was  still  subsisting  and  con- 
tinuing.— Verification. 
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Demurrer  (a),  and  joinder  therein.  ^  1850. 

Hugh  mn  argued  in  support  of  the  demurrer  (June  5 
and  8.) — The  question  is,  whether  the  performance  of  the 
covenants  on  the  part  of  the  lessees  constitutes  a  condition 
precedent  to  their  right  to  determine  the  lease;  and  it  is 
submitted  that  it  does  not  In  the  case  of  Friar  v.  Orey(b)f 
the  same  point  was  discussed  in  the   Court  of  Queen's 
Bench,  who  held  that  the  performance  of  the  covenants  was 
a  condition  precedent ;  but  that  judgment  was  reversed  hj 
the  Court  of  Exchequer  Chamber,  Orey  v.  Friar  (c);  and,  al- 
though their  decision  proceeded  on  the  ground  that  the  repli- 
cation was  bad,  yet  on  this  point  also  they  expressed  a  strong 
opnion  at  variance  with  that  of  the  Court  of  Queen's  Bench. 
The  question  is  one  of  construction,  and  the  intention  of 
the  parties  must  be  collected  fix)m  the  contract  itself.    The 
proviso  immediately  preceding  explains  this.     It  could 
hardly  be  argued  that  any  breach  of  covenant,  however 
trifling,  would  entitle  the  lessor  to  re-enter;  but  according 
to  the  plaintiiTs  construction,  the  slightest  breach  would 
prevent  the  lessees  from  determining  the  lease.     Such  a 
construction  would  be  productive  of  the  greatest  incon- 
venience in  leases  like  the  present,  which,  of  necessity,  con- 
tain very  numerous  and  minute  covenants.   [Aldersan,  B.— 
The  words  *^  all  arrears  of  rent  being  paid"  contemplate 
some  breach  of  covenant]   The  case  o{  Porter  v.  8hephard{d)y 
which  is  relied  upon  by  the  plaintiff  is  distinguishable 
firom  the  present  case;  there  the  lease  contained  a  proviso, 
that  the  lessee  might  determine  the  term  at  tiie  end  of  the 
first  three  or  five  years,  giving  six  months  previous  notice, 
and  that  then,  *^from  and  after  the  expiration  of  the  first 
three  or  five  years,  and  payment  of  all  rents  and  arrears  of 

(o)  The  defendants  demurred  (h)  17  L.  J.,  Q.  B.,  301. 

apecialljr,  bat  the  argument  and  (c)  19  L.  J.,  Q.  B.,  393. 

judgment  proceeded  on  the  gene-  {d)  6  T.  R.  665. 
ral  ground. 
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1830.        rent  and  duties  on  the  tenant's  port  to  be  paid,  uul  per- 
p.„,       foimancQ  of  the  covenants  contiuned  on  the  part  of  the  les- 
"■  see,  the  indenture  and  e^erj  clause  therein  should  cease  and 

be  utterly  void,"    The  ground  of  that  deci^on  was,  that  the 
words  "&om  sod  siter"  created  a  condition  precedent; 
and  that,  if  it  were  not  so,  the  landlord  would  be  left  with- 
out remedy  for  existing  breaches  of  covenant,  inasnmch  as 
tha  sdpulaticHi  was  that,  after  the  expiratioa  of  the  nodce, 
tiie  lease  should  be  void.    Here  the  words  used  are,  "  all 
arrears  of  rent  bdng  ptud,"  &c ;  and  there  is  an  express 
reservation  of  any  chum  or  remedy  which  either  party  may 
be  entitled  to  for  breach  of  any  covenant.     The  wcods 
"  bota  and  after"  indicate  aa  intention  to  create  a  conditaop 
preced«9it:  BoU.  Abridg.  "  Condition"  (T.V  [d.  11;  Com. 
Dig.  "Condition"  (B.  1);    Shep.  Touch.  122;  but  the 
wcsds  "paying  rent"  do  not  make  a  covenant  conditional: 
Hm/M  V.  Bkherstafe  (a),  fVarrm  v.  Attert  {b),  AMtJt  y.  Bab- 
\f  DauiMfm  V.  Zh/er  {d).     That  distinction  seema  to 
1  understood  by  the  parties;  fox  whenever  they 
cre^t^  a  condition  precedent  t^t  words  are  osed. 
;  can  be  given  to  the  latter  part  of  the  proviso, 
tvas  intended  to  preserve  the  remedy  f<n  ln«aches 
Lut  existing  at  the  end  of  the  term.    It  wiU  be 
liat  its  ol^ect  was  to  preserve  the  lessor's  rig^  of 
breadies  which  he  would  otherwise  waive  by  ac- 
he notice ;  but  a  contract  under  seal  cannot  be 
f  matter  in  pais :    Tkomjuon  v.  Brown  (e),  Littler 
{(/),  Leslie  v.De  La  Torre  (g).     Therefore,  if  this 
lied  as  a  condition  precedent,  the  lessor  could  not 
ipect  of  breaches  of  covenant  existing  at  the  time 
was  put  an  end  to;  for  it  would  be  nfioessaiy  to 
the  declaration  either  that  the  concUtion  had  been 


)d.34. 

(0  7  Tftunt.  656. 

.  Jonei,  205. 

(/)  3  T.  E.  590. 

!80. 

(g)  Cited  in  WMU  v 

ParMn 

&  Ad.  S84. 

IQEwUSSS. 
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performed  or  waiyecL  The  sttpulationsy  that,  after  the  de-  IMO. 
termination  of  the  term,  the  lesaeee  shall  be  at  liberty  to 
carry  away  coal  wrought,  and  to  reap  the  way-^ing  erop^ 
and  that  they  shall  have  the  use  of  the  &nn»  &c,  (paying 
the  rents  and  performing  the  covenants,)  shew  that  the 
parties  c<»itemplated  some  covenants  of  which  there  would 
he  breaches  when  the  lease  was  determined  The  reserva- 
tion of  the  rent  is  nmilar  to  that  in  the  case  of  The  Mar^ 
quis  of  Bute  Y.  Thompson  (a),  and  the  proviso  was  no  doubt 
inserted  for  the  purpose  of  enabling  the  lessees  to  deter- 
miae  the  lease  if  the  coal  was  exhausted. 

Manistyf  contrL — The  doctrine  applicaUe  to  covenants 
has  no  relation  to  this  proviso^  which  is  a  power  dependent 
on  a  condition  for  the  lessees  to  determine  a  term  absolute 
in  the  first  instance  for  forty-two  yeac&  The  language  of 
the  proviso  is  conostent  witib  the  intention  of  the  parties; 
but  in  order  to  give  effect  to  the  defendants'  eonstructioa, 
the  Court  must  strike  out  the  words  ''all  arrears  of  rent 
being  paid,"  &c  The  proviso  next  preceding  the  one  in 
question  empoweis  the  lessor  to  re«-enter  upon  breach  of  any 
of  the  covenants,  and  on  the  other  hand  the  perfoimance  of 
ea^and  every  covenant  is  a  ccmdition  precedent  to  the  les- 
sees' right  to  determine  the  lease.  The  eases  relied  on  by 
the  defendants  proceed  on  the  principle,  that  the  covenants 
go  only  to  a  part  of  the  consideration,  and  that  is  different 
from  a  power  dependent  on  a  oonditicMi.  In  the  latter  case, 
there  is  no  instance  in  whidi  the  words  ''  hadng  been  per- 
formed" have  not  constituted  a  condition  precedent.  A  pro- 
viso or  power  in  discharge  of  a  liability  is  always  construed 
strictly:  MarsbaU  v.  PoweU{b).  The  true  doctrine  as  to  the 
effect  of  the  words  "  provided  always,"  is  found  in  Simpson 
V.  TittereU{c\  where  Periam,  J.,  said,  «  Promso  always  im- 
plieth  a  condition,  if  there  be  not  words  subsequent  which 

(a)  13  M.  &  W.  487.       (6)  9  Q.  B.  779.       (c)  Cro.  Eliz.  24SL 
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1850.        may  peradventure  change  it  into  a  covenant,  as  where  there 
is  another  penalty  annexed  to  it  for  non-performance,  aa 
Dockwray's  Case,  27  Hen,  VIII.  pL  14.     But  it  is  a  rule  b 
provisoes,  that  where  the  proviso  is,  that  the  leasee  diall 
perform  or  not  perform  a  thing,  and  no  penalty  to  it,  this 
is  a  condition,  otherwise  it  is  void;  but  if  a  penalty  is  an- 
nexed aliter  est,  to  which  the  rest  of  the  justices  agreed." 
Covenants  which  go  to  the  whok  of  the  consideration  have 
always  been  held  to  be  conditions  precedent;   Biickie  v. 
Atkin8m(a\  Hie  Duke  of  St  Albans  v-  Share{b),  Siavers 
v.  Curlinff(c).      In  Porter  v.  Shephard(d)  the  coyenants 
were  as  minute  as  in  the  present  case;  and  there  is  no 
real  difference  between  the  words  "  firom  and  after,"  there 
used,  and  "but  nevertheless"  as  in  this  provisa      The 
Court  will  so  lead  those  words  as  to  give  effect  to  the  pro- 
viso: fValker  v.  Gile8(e).    Perhaps  that  hitter  ckuse  was 
introduced  pro  majore  cautela;  or  posmbly  its  object  was 
to  preserve  the  lessor's  right  to  sue  for  breaches  of  covenant 
not  known  to  him  at  the  time  he  took  possession.  It  is  true, 
that  a  person  who  seeks  to  enforce  a  covenant  subject  to  the 
performance  on  his  part  of  a  condition  precedent,  cannot 
aver  that  such  condition  was  discharged  by  parol;  but  tiiere 
is  no  authority  for  saying  that  a  person  in  whose  favour 
there  is  a  condition  precedent  may  not  waive  it    Here  the 
lessor  might  accept  the  notice  and  determine  the  lease  by 
taking  possesion,  although  the  covenants  were  not  pei^ 
formed.    If,  when  the  notice  ejqnred,  the  lessees  satisfied 
all  the  lessor's  claims  in  respect  of  the  covenants,  tiiat 
would  be  a  performance  within  the  terms  of  the  proviso. 
Should  any  question  then  arise,  tiiere  is  a  stipulation  by 
which  the  lessees  could  require  it  to  be  determined  by 
arbitration. 


(a)  10  East,  295.  (d)  6  T.  R.  665. 

(b)  1  H.  Black.  270.  (e)  6  C.  B.  662. 
(r)  3  Bing.  N.  C.  355. 
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Hugh  HUl,  in  reply,  referred  to  Dawson  v.  Dyer  (a).  ^  1850. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B. — The  question  in  this  case  arose  on  a  de« 
murrer  to  the  replication.  [His  Lordship  stated  the  plead- 
ings.] The  only  question  is,  whether  the  payment  of  rent 
and  performance  of  all  the  covenants  are,  according  to  the 
true  construction  of  this  lease,  a  condition  precedent  to  the 
tenant's  right  of  determining  it  at  the  end  of  the  first  eight 
years.  Now,  but  for  the  words  at  the  end  of  the  proviso  in 
question,  "nevertheless  without  prejudice,  ftc,"  we  should 
not  have  hesitated  to  treat  the  performance  of  all  covenants 
as  a  condition  precedent  to  the  tenants'  right  of  putting  an 
end  to  the  term.  Indeed,  the  case  would  then  have  been 
undistinguishable  from  Porter  v.  Shephard.  But  the  words 
to  which  we  have  just  referred,  and  which  did  not  occur  in 
Porter  v.  Shephard,  appear  to  us  materially  to  vary  the 
case.  To  hold  that  the  literal  performance  of  every  cove* 
nant  is  a  condition  precedent  to  the  right  given  to  the 
tenant  to  put  an  end  to  his  term,  will  practically  be,  in 
almost  every  case  of  mining  leases,  to  render  the  exercise 
of  that  right  impossible.  It  can  rarely  happen  that  in  a 
lease  of  this  description  some  covenant  should  not,  at  some 
time  or  other,  have  been  broken.  Still,  if  the  language  of 
the  lease  is  unambiguous,  and  the  strict  and  literal  per- 
formance of  every  covenant  is  made  a  condition  precedent 
to  the  right  ^ven  to  the  tenant,  we  are  not  at  liberty  to 
give  to  the  instrument  a  sense  different  from  what  its  lan- 
guage imports,  and  to  say  that  the  parties  could  not  have 
meant  what  they  have  said.  But  the  extreme  inconve- 
nience of  a  particular  construction  may  well  justify  us  in 
looking  at  all  the  accompanying  language,  in  order  to  dis- 
cover, if  it  be  possible,  expressions  which  may  warrant  an 
inference  that  the  words  leading  to  the  inconvenience  were 

(a)  5  B.  &  Ad.  584. 
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18M.  not  intended  by  the  parties  in  their  natmal  and  obvious 
sense ;  and  in  this  case  we  think  that  the  words  to  which 
we  have  ahready  alluded  do  enable  us  to  say,  that  the  per- 
formance of  all  the  covenants  could  not  have  been  intended 
by  the  parties  to  be  a  condition  precedent  to  the  right  of 
determining  the  lease,  for  if  that  had  been  the  meaning, 
the  reservation  of  a  right  to  sue  on  any  broken  covenants 
would  have  been  absurd. 

We  do  not  go  fiirther  into  the  questicm,  for  the  very 
point  has  already  been  twice  discussed  on  this  veiy  case, 
once  in  the  Court  of  Queen's  Bench,  and  once  on  writ  of 
error  to  the  Exchequer  Chamber,  not  indeed  on  the  present 
record,  but  in  an  action  for  previous  arrears  of  rent.  In 
that  case  the  Court  of  Queen's  Bench  held  the  condition  to 
be  a  condition  precedent,  and  gave  judgment  for  the  plain- 
tiff That  judgment  was  reversed  in  the  Exchequer  Cham- 
ber, on  the  ground  of  a  defect  in  the  mode  of  pleading, 
which  defect  does  not  exist  in  the  case  before  us.  The 
reversal,  therefore,  does  not  govern  the  present  case.  But 
the  Court  of  Error,  though  it  proceeded  on  the  defective 
mode  of  pleading,  yet  expressed  also  a  strong  opinion  that 
there  was  no  condition  precedent,  relying  on  the  qualifying 
words  to  which  we  have  alluded.  The  case,  therefore,  is 
not  strictly  governed  by  authority  as  to  cither  mode  of 
construction.  We  have,  on  the  one  hand,  a  decision  of 
the  Court  of  Queen's  Bench;  but  that  decision,  having  been 
reversed,  though  on  another  point,  can  be  treated  as  no  more 
than  an  extrajudicial  expression  of  opinion,  entitled  certainly 
to  great  weight,  but  not  as  decisive.  On  the  other  hand, 
there  is  the  unanimous  judgment  of  the  Exchequer  Cham- 
hex,  expressing  a  strong  opinion,  but  also»  under  the  cii^ 
cumstance%  extrajudicial,  the  other  way.  With  this  latter 
qpinion  we  coincide,  and  must,  therefore,  give  our  judgment 
for  the  defendants,  leaving  it  to  the  plaintiff  to  carry  the 
case,  if  he  shall  be  advised  so  to  do,  to  the  Coui't  of  Error. 

Judgment  ibr  the  dcfondauLs. 
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1S50. 

-A.  WRIT  of  enx)r  having  been  brought  upon  the  above  ^"^* 
judgment  in  the  Exchequer  Chamber,  it  was  argued  in  Onnc. 
the  Vacation  Sittings  after  Easter  Term,  1851  (May 
16)  (a)f  by  Manisty  for  the  plaintiff  in  error,  and  by  Hugh 
HUl  for  the  defendants  in  error.  The  plaintiff's  point  for 
argument  was^  ^^  that  observance  and  performance  of  the 
covenants  and  agreements  of  the  lessees  were  a  condition 
precedent  to  their  power  to  determine  the  lease."  The 
arguments  were  in  substance  the  same  as  in  the  Court  be- 
low. The  following  additional  cases  were  cited: — Booik 
v.  BlundeU  (b\  Grover  v.  Bumingham  (c),  Bengough  v. 
Edridge(d)j  Kemble  v.  Farren(e\  Homer  v.  Flintoff  {f)^ 
Heard  v.  Wadham  (g),  and  West  v.  Blakeway  (A). 

The  Court  said  that  they  would  call  upon  Manisty  to 
reply»  if  they  should  think  it  necessary  to  hear  any  further 
argument  for  the  plaintiff  in  error ;  but  he  was  not  called 

upon. 

Cur.  adv.  vult. 

The  judgment  jof  the  Court  was  delivered  (May  19, 
1851)  by 

Patteson,  J. — ^This  case  turns  upon  the  construction 
which  ought  to  be  put  upon  the  proviso  for  determining  the 
lease ;  and  that  construction  must  undoubtedly  be  put  which 
the  Court,  by  examination  of  the  lease,  finds  to  be  accord- 
ing to  the  meaning  of  the  parties  to  the  contract. 

The  proviso  is  inserted  solely  for  the  benefit  of  the  lessees, 
apparently  to  enable  them  to  determine  the  lease  and  get 
rid  of  the  fixed  rent  at  the  end  of  the  first  eight  years,  if 

(a)  Before  PaUewny  J.,  Mayle^  (d)  1  Sim.  173. 

J.,  Wightman^  J.,  Erie,  J.,  and  <«)  6  Bing.  141. 

Wmiams,  J.  (/)  9  M.  &  W.  678. 

{b)  19  Yes.  421.  (g)  1  East,  619. 

(c)  6  Exch.  184.  (h)  2  M.  &  Gr.  729. 

•QQ7 
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1850.^  they  shall  be  desirous  to  do  so;  probably  contemplating  that 
the  lessees  might  in  that  time  either  have  ezhauated  the 
mines,  or  have  found  that  it  was  not  worth  their  while  to 
continue  to  work  them.  The  proviso  does  not  give  the 
lessor  any  power  of  determining  the  lease,  nor  does  any 
other  clause  in  the  lease  give  him  such  power. 

The  proviso  runs  in  these  terms :  **  Then  and  in  such 
case,  all  arrears  of  rent  being  paid,  and  all  and  singular 
the  covenants  and  agreements  on  the  part  of  the  lessees 
having  been  duly  observed  and  performed,  this  lease  and 
every  clause  and  thing  therein  contained  shall  cease,  deter- 
mine, and  be  utterly  void  to  aU  intents  and  purposes,  in 
like  manner  as  if  the  whole  of  the  said  term  of  forty  years 
had  then  run  out  and  expired.  But  nevertheless  without 
prejudice  to  any  claim  or  remedy  which  any  of  (he  parties 
heretOj  or  their  respective  representatives,  may  then  be  en- 
titled to  for  breach  of  any  of  the  covenants  and  agreements 
hereinbefore  contained.'* 

It  seems  to  be  clear  that  this  proviso,  but  for  the  last 
clause  of  it,  would  make  the  due  performance  of  all  the 
covenants  on  the  part  of  the  lessees  a  condition  precedent 
to  their  right  to  determine  the  lease.  The  words  are  (as 
regards  the  covenants)  ^*  having  been  duly  observed  and 
performed,"  and  they  are  inserted  in  the  middle  of  the  pro- 
viso. Unless  they  were  intended  to  qualify  and  limit  the 
power,  one  cannot  see  what  possible  sense  they  can  have. 
They  can  hardly  have  been  intended  to  preserve  the  right 
of  the  lessor  to  recover  for  breaches  of  covenant,  for  that 
right  is  preserved  by  the  last  clause  in  much  more  ample 
and  significant  terms.  Not  that  it  was  necessary  to  in- 
sert any  words  expressly  reserving  such  right,  for  the  right 
would  exist  in  point  of  law  without  any  such  clause,  though 
a  contrary  rule  was  formerly  attempted  to  be  established, 
which  circumstance  may  in  some  way  account  for  the  in- 
sertion of  the  latter  clause  of  this  proviso,  ex  majore  cautela. 
The  case  of  Porter  v.  Shephardy  decided  first  by  the  CJourt 
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of  Common  Pleas,  and  afterwards  by  the  Court  of  Ejng^s  ^  1850. 
Bench  on  error,  is  directly  in  point,  though  the  learned 
counsel  for  the  defendants  in  error  attempted  to  distinguish 
it  by  reason  of  the  words  ^^  from  and  after"  which  are  found 
in  that  case;  but  those  words  really  make  no  difference  in 
the  sense  of  the  proviso. 

The  multiplicity  and  minuteness  of  the  covenants  on  the 
part  of  the  lessees  was  urged  to  shew  the  improbability  of 
the  parties  meaning  that  any  the  slightest  breach  of  them 
should  deprive  the  lessees  of  the  benefit  of  this  proviso,  and 
the  inconvenience  of  such  a  construction  in  regard  to  simi- 
lar leases  was  also  urged.     But  these  reasons  do  not  jus- 
tify the  Court  in  refusing  to  put  such  construction  on  the 
words  as  they  plainly  require,  and  in  effect  rejecting  them 
altogether,  which  we  must  do  if  we  hold  them  not  to  be  a 
condition  precedent.    Again,  it  is  by  no  means  dear  that 
every  minute  breach  of  the  covenants  would  deprive  the 
lessees  of  the  benefit  of  the  proviso,  for  there  are  clauses 
respecting  reference  to  arbitration  which^  if  complied  with, 
might  well  be  held  to  be  a  due  observance  and  performance 
of  the  covenants  within  the  meaning  of  this  proviso.    But 
it  is  said  that  the  latter  clause  is  inconsistent  with  the  con- 
struction of  the  former  as  a  condition  precedent,  for  that  it 
manifestly  contemplates  that  the  lease  might  be  determined, 
notwithstanding  existing  breaches  of  covenant  on  the  part 
of  the  lessees,  whereas,  if  it  could  only  be  determined  in 
case  all  the  covenants  were  duly  observed  and  performed, 
no  such  breaches  could  exist,  and  yet  the  lease  be  deter- 
mined. 

There  are  many  answers  to  this  argument 
First.  It  might  happen  that  the  lessor  was  ignorant  of 
the  existence  of  breaches  of  covenant  till  after  he  had  acted 
on  the  notice  to  determine  the  lease,  and  taken  possession 
of  the  mines  at  the  expiration  of  it;  and  the  clause  may 
have  been  inserted  for  greater  caution,  to  enable  him  to  re- 
cover for  such  breaches  so  subsequently  discovered;  and  the 
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l»50.        clause  may  apply  to  otHef  mncfdies  than  by  aetion^  snch  a« 
re-entry  and  distress. 

Secondly.  The  clause  might  apply  where  the  ksdor  had 
waived  the  oonditioii  pr«iedent  by  acceptliig  the  notice 
and  taking  possession,  aithongh  he  might  be  aware  of  some 
breaches  of  covenant.  For  wc  do  not  think  the  axgnment 
sound,  that  althongh  a  deed  would  be  neeesBuy  to  do 
away  with  the  condition  prreeeldent,  as  such,  before  breadi^ 
ther^ore  that  after  breach  the  lessor  might  not  waive  the 
condition  without  deed. 

Thirdly.  The  ckuse  appUes  to  both  parlies,  lessees  atf 
well  as  lessor,  so  that  it  preserves  the  right  of  the  lessees 
to  sue  the  lessor  for  breaches  of  covenant,  if  any,  thou^ 
they  have  themsrives,  by  their  own  act,  determined  die 
lease. 

All  these  views  of  the  latter  clause  enable  the  Court 
to  give  eflfect  to  the  words  of  that  clause  consistentty  with 
the  construction  of  the  former  as  a  condition  precedent,  and 
so  all  the  words  are  made  to  have  some  effect;  whereas,  by 
a  different  construction,  as  we  have  ahready  observed^  the 
words  in  the  former  part  of  the  proviso  would  in  effect  be 
struck  out. 

For  these  reasons,  we  are  of  opinion  that  the  proviso 
must  be  construed  as  containing  a  condition  {precedent,  and 
that  the  judgment  of  the  Court  below  must  be  reversed. 

Judgment  reversed. 
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18  JO. 

Malcolm  v,  Scott  and  Others.  June  17. 

X  HIS  was  an  action  brou£:ht  in  pursuance  of  an  order  A  mercantile 
of  Lord  Chancellor  Cottenham(a),     The  declaration  was  in  cutta,bylet- 
assumpsit  for  money  had  and  received  by  the  defend-  i^^tW»DUMy 

ants  for  the  plaintiff's  use.     The  defendants  pleaded  non  18*^  request- 
ed the  defend- 
assumpserunt.  antB,  their  oor- 

At  the  trial,  before  Rolfe,  B.,  at  the  Liverpool  Spring  i^^on^to  "* 
Assizes,  1849,  it  appeared  that  the  action  was  brought  to  l^oWaaumof 

^  '  rr  ^  o  money,  pay- 

recover  the  sum  of  10,625/1  (equivalent  to  a  lac  of  rupees),  aWe  on  the 
under  the  folio wdng  circumstances: — The  plaintiff  was  a  ber  following 
merchant,  carrying  on  business  at  Liverpool,   under  the  tanoeaandoon. 
nani^e  of  George  Malcolm  &  Co.     The  defendants,  Scott,  8|gnmenta  on 

°  .  7^7  their  general 

Bell,  &  Co.,  were  merchants  m  London,  and  the  corre-  aocount«atthe 
spondents  of  Adam,  Scott,  &  Co.,  merchants  at  Calcutta,  piSStiff,°a 
who,  at  the  time  of  the  transaction  in  question,  were  con-  ™?^*>*^'  ** 
siderably  indebted  to  the  plaintiff.     The  claim  of  the  plain-  *  creditor  of 

-i-xr-      Jl-         X-  r       J    1  J  1       the  Calcutta 

tin  m  this  action  was  lounaed  on  a  correspondence,  the  firm.    On  the 
material  part  of  which  is  comprised  in  the  following  let-  cScuUa^firm 

ters.  wrote  to  Sie 

_^  plaintiff  in- 

On  the  16th  January,  1841,  the  Calcutta  firm  wrote  to  forming  him 
the  defendants  as  follows :—  tionB^thi^had 

g^yen  to  the 

"  Calcutta,  16th  January,  1841.       defendants. 

-  "^  On  the  12th  of 

^*  Dear  Sirs — Ere  this  reaches  we  hope  you  will  have  Mareh,  1841, 

realised  a  large  portion  of  our  consignments  and  remittan-  ^^  ^  ^^ 

plaintiff 
"  to  adyifie  **  him  of  the  request  of  the  Calcutta  finn,  adding — "  at  the  present  time  we 
are  considerably  in  cash  advance  for  the  firm,  and  the  consigpiments  and  remittances  hi- 
therto advised  will,  we  think,  fall  short  of  the  engagements  we  are  under  on  their  account. 
We  have,  however,  registered  the  above,  and  should  remittances  or  consignments  come  for- 
ward to  enable  us  to  meet  their  wishes,  we  shall  lose  no  time  in  advising  you."  On  the  14th 
Mareh,  1841,  the  defendants  wrote  to  the  Calcutta  firm  in  answer  to  their  letter,  that  the 
state  of  their  account  would  not  warrant  the  defendants  in  meeting  the  requisition  for  the 
present ;  but  should  they  be  in  a  position  to  meet  it  before  November  they  would  do  so.  By 
letter  of  the  18th  January,  1842,  the  Calcutta  firm  revoked  their  order  for  the  appropriation 
of  the  monev : — Held,  that  the  correspondence  did  not  create  an  absolute  contract  on  the 
part  of  the  defendants  to  pay  to  the  plaintiff  the  amount  in  question  out  of  tiie  remittances 
and  consignments;  and  that,  consequently,  he  could  not  sue  them  for  money  had  and  re- 
ceived for  his  use. 

(a)  See  Malcolm  y.  Scott,  3  Mao.  &  G.  29 ;  S.  C,  2  H.  &  T.  440. 
VOL.  V.  R  R  EXCH. 
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1850.^  ces  yi&  Colombo,  China,  and  Mauritius,  to  enable  jou  to 
dispose  of  the  following  sums  from  our  general  account 
with  you.  Although  we  are  pretty  confident  you  will  be 
in  possession  of  funds,  we  are  not  certain,  and  do  not,  in 
consequence,  grant  drafts.  We  are  desirous  of  remitting 
Cs.  Bs.  100,000  to  Mr.  George  Malcobn,  as  if  by  a  draft 
to-day  at  ten  months  date,  at  exchange  2s.  l^dL  per 
Cs.  Ks.  10,625/.,  which  would  fall  due  in  London  19th 
November  next;  Cs.  Rs.  50,000,  to  your  Mr.  W.  Scott  for 
his  loan  to  the  writer,  dated  as  above,  at  exchange  2s.  1^., 
537.  125.  I0d.y  together  15,937/1  lOs.  Should  you  be  in 
possession  of  funds,  we  have  to  request  the  fiivour  of  your 
holding  these  sums  at  Mr.  Malcolm's  and  your  own  dis- 
posal, respectively,  under  the  discount  of  the  Bank  of  Eng- 
land rate.  We  shall  know  to  a  certainty,  in  a  short  time, 
whether  funds  sufficient  will  be  transmitted  to  you  to  meet 
these  sums  on  or  before  the  19th  of  November  next;  and 
should  it  appear  to  us  that  there  will  not  be  enough,  we 
shall  send  you  a  remittance  from  this  to  go  to   credit  of 

your  general  account. 

"Adam,  Scott,  &  Co." 

On  the  same  day  the  Calcutta  firm  also  wrote  to  the 
plaintiff  as  follows : — 

"Calcutta,  16th  January,  1841. 
"  My  dear  Sir, — Before  we  can  make  up  our  accounts 
here  we  must  be  put  in  possession  of  all  the  accounts  firom 
you,  relative  to  the  transactions  of  the  Calcutta  firm  up  to 
30th  April  last,  and  I  am  unable,  in  consequence,  to  say 
how  our  cash  account  will  stand,  so  as  to  enable  me  to  re- 
gulate the  remittance  of  your  stock  and  that  standing  in 
my  own  name;  but  being  anxious  to  make  some  funds 
available  to  you,  I  have  written  officially  to  Messrs.  Scott, 
Bell,  &  Co.  to  hold  at  your  disposal,  on  or  before  the  19th 
of  November  next,  10,625/.,  being  the  equivalent  of  Cs. 
Es.  100,000,  exchange  25.  l^d.     Our  friends  will  hold  this 
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amount  at  your  disposal  under  discount  immediately  after        1850. 
the  receipt  of  this,  or  as  soon  as  they  are  in  possession  of      HiiooLM 
fimds.  "J.S.B.  Scott/'  ^ 

In  consequence  of  the  letter  written  by  the  Calcutta 
firm  to  the  defendants,  the  defendants  wrote  the  following 
letter  to  the  plaintiff: — 

''London,  12th  March,  1841. 
"  We  b^  to  advise  you  that,  by  the  overland  letters 
from  India,  received  yesterday,  we  are  requested  by  Messrs. 
Adam,  Scott,  &  Co.,  to  accoimt  to  you  for  the  equivalent 
of  Cs.  Bs.  100,000,  at  28.  l^d.  per  rupee,  ten  months  after 
the  date  of  their  letter  (16th  January  last),  or  to  hold  the 
amount  at  your  disposal  under  discount  at  the  Bank  of 
England  rates,  if  convenient  to  us,  and  provided  we  are  in 
funds  firom  their  consignments  and  remittances  v]&  Co- 
lombo, China,  and  the  Mauritius.  At  the  present  time  we 
are  considerably  in  cash  advance  for  the  firm,  and  the  con- 
signments and  remittances  hitherto  advised  will,  we  think, 
fidl  short  of  the  engagements  we  are  under  on  their  ac- 
count. We  have,  however,  registered  the  above,  and 
should  remittances  or  consignments  come  forward  to  en- 
able us  to  meet  their  wishes,  we  shall  lose  no  time  in  ad- 
viw^g  yo^*  "  Scott,  Bell,  &  Co." 

On  the  12th  of  March,  1841,  the  pbuntiff  wrote  to  the 
defendants  a  letter,  of  which  the  following  is  alone  material 
to  the  present  question: — 

^  Messrs.  Adam,  Scott  &  Co.  inform  us,  in  their  letter  of 
the  16th  January  last,  received  this  morning  by  the  over- 
land mail,  that  they  had  written  to  you  to  hold  at  our  dis- 
posal on  or  before  the  19th  November  next,  10,625 A,  and 
that  you  would  hold  this  amount  at  our  disposal  under  dis- 
coimt,  immediately  after  receipt  of  their  letter,  or  as  soon 

br2 
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1850.        as  you  were  in  poeseseion  of  funds.     Would  jou  have  the 

goodness  to  let  us  know  whether  you  will  aUow  ua  to  draw 

on  you  for  the  whole  amount  due  on  the  above  date,  or  for 

a  part  at  a  shorter  date? 

^^  Geoboe  Malcoijc  &  Co.^ 

On  the  13th  of  March,  1841,  the  plaintiff  wrote  as  fol- 
lows to  the  defendants,  inclosing  the  letter  of  the  16th 
January,  from  Mr.  J.  S.  B.  Scott  to  him: — 

"Liverpool,  13th  March,  1841. 
"  I  am  favoured  with  your  letter  of  yesterday.  It  may  be 
proper  to  inform  you,  that  the  money  which  Messrs.  Adam, 
Scott,  &  Co.  request  you  to  hold  at  my  disposal,  namely, 
Cs.  Rs.  100,000  or  10,6252.  cash,  19th  of  November  next, 
is  a  portion  of  my  own  fimds,  which  I  expected  to  have  re- 
ceived direct.  In  ordering  the  pajrment  through  you,  they 
will,  of  course,  make  due  provision  for  it;  and  although  they 
could  not  know  how  much  of  the  amount  might  be  realis- 
ed by  you  at  dates  prior  to  the  19  November,  there  is  no 
doubt  expressed  at  your  being,  ere  that  time,  in  fimds  for 
the  whole.  There  is  evidently  no  reason  to  suppose  any- 
thing else  than  that  ample  remittances  are  on  the  way,  or 
that  they  will  be  received  in  good  time;  but  in  order  to 
prevent  any  uncertainty  or  mistake  on  this  point,  Alessrs. 
Adam,  Scott  &  Cc's  attention  may  be  drawn  to  the  sub- 
ject by  letters  by  next  overland  mail,  so  that  there  may  be 
a  timely  coirection  of  any  oversight  or  miscalculation  on 
their  part  The  inclosed  letter  from  J.  S.  B.  Scott  (which 
please  return;  will  shew  that  he  intended  to  make  the 
money  available  to  me;  and  indeed  he  could  not  but  know 
that  it  must  be  both  inconvenient  and  disadvantageous  to 
me  to  be  deprived  of  the  use  of  so  considerable  a  sum  for 
eight  months  longer.  Should  you  be  disposed  to  give  effect 
to  his  views  and  arrangements,  by  granting  acceptances 
due  19th  November,  as  proposed  in  G.  Malcolm  &  Co.'6 
letter  of  yesterday,  they  will  engage  to  make  due  refiind  of 
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ny  part  of  the  money  short  remitted  from  Calcutta;  but  I        ^^^' 
have  no  apprehension  of  any  such  short  remittance.  Maloolm 

"  Geobge  Malcolm."  q^,^ 

On  the  14th  of  March,  184 1,  the  defendants  wrote  to 
the  Calcutta  firm  as  follows : — 

« London,  14th  March,  1841. 
<*  Dear  Sirs, — ^Acknowledging  the  receipt  of  various  let- 
ters, and  amongst  others  the  following,  16th  January,  re- 
questing us  to  account  to  Mr.  Malcolm  for  the  equivalent 
of  100,000  rupees,  at  28.  l^cf.,  10,6252^,  ten  months  from 
the  date  of  your  letter,  or  should  we  possess  funds  of 
yours,  arising  from  your  consignments  or  remittances  vi& 
Colombo,  China,  and  the  Mauritius,  to  discount  the  same 
at  Bank  rates,  you  will  be  aware  before  you  receive  this, 
that  the  present  state  of  your  account,  and  of  the  ad- 
vices of  consignments  and  remittances  coming  forward 
from  other  quarters,  added  to  the  liabilities  we  may  be 
under  on  account  of  your  silk  piece  goods  speculation,  will 
not  warrant  our  meeting  this  requisition  for  the  present; 
but  should  we  be  in  a  position  to  meet  it  before  November 
next,  we  shall  have  pleasure  in  doing  so,  and  have  written 
to  Mr.  Malcolm  accordingly.  The  other  transfer  alluded 
to  in  your  letter  was  made  on  the  31st  of  December  last, 
agreeably  to  instructions  from  Mr.  Adam  in  July  last,  ac- 
knowledged by  your  No.  100,  of  27th  October. 

"  Scott,  Bell  &  Co." 

On  the  15th  March,  1841,  the  defendants  wrote  to  the 

plwxtiff  as  follows: — 

'^London,  15th  March,  1841. 

**  Dear  Sir, — Replying  to  your  letter  of  the  13th  instant, 

we  beg  to  state  that  we  have  no  specific  knowledge  of  the 

remittances  vi&  China  and  the  IVIauritius,  referred  to  by 

Messrs.  Adam,  Scott  &  Co. ;  but  as  a  series  of  about  a 

dozen  of  their  letters  are  not  yet  come  forward,  they  may, 

perhaps,  contain  the  necessary  information;   and  we  can 
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ISSO.  only  repeat  what  we  said  on  the  12th,  that  when  remit- 
tances or  consignments  come  forward,  we  shall  lose  no  time 
in  advising  you.  Meanwhile  it  would  not  be  convenient 
for  us  to  lend  our  names  to  acceptances  in  the  manner  yoa 
propose.  "  Scott,  Bell  &  Co.* 

On  the  3rd  of  April,  1841,  the  pkdntiff  wrote  to  the  Cal- 
cutta firm  the  following  letter: — 

"Liverpool,  3rd  April,  1841. 
"  On  receipt  of  your  Mr.  Scott's  letter  to  Mr.  Malc^ihn, 
dated  16th  January,  we  addressed  Messrs.  Scott,  Bell  & 
Co.  on  the  subject  of  your  order  to  them  to  hold  at  our  dis- 
posal, on  or  before  the  19th  November  next,  10,6252.,  being 
the  equivalent  of  the  Company's  rupees  100,000,  at  the 
exchange  of  2^.  1^  They  informed  us  in  reply,  that,  with 
reference  to  the  state  of  your  account  ¥rith  them,  they  must 
decline  for  the  present  making  any  payment  or  granting 
any  acceptance  on  accoimt  of  your  said  order.  You  will 
readily  conceive  the  disappointment  and  the  serious  incon- 
venience it  is  to  us  to  be  deprived  of  the  use  of  so  consider- 
able a  sum  of  money.  We  rely  on  your  taking  immediate 
measures  to  make  the  above  sum,  together  with  any  other 
money  due  on  Mr.  Malcolm's  account,  or  on  our  general 
account,  available  to  us,  by  remittances  to  ourselves  direct, 
and  not  to  make  the  payment  to  us  dependent  on  the  posi- 
tion of  your  London  account,  which  it  must  be  difficult  for 
you  to  estimate  exactly,  owing  to  the  uncertainty  as  to  the 
out-turn  of  your  produce  remittances. 

^'OEOBas  Malcolbc" 

On  the  20th  April,  1841,  the  Calcutta  firm  wrote  to  the 
defendants  a  letter,  the  material  part  of  which  is  as  fol- 
lows:— 

'<  Calcutta,  20th  April,  1841. 

"  We  have  now  made  our  entries  in  conformity  with  the 
statements  of  our  account-current,  forwarded  in  your  let- 
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ters  Nos.  5  and  6,  both  of  which  appear  to  be  correct;  and  ^^^' 
we  b^  to  wait  upon  you  with  further  statement  of  our 
London  exchange  account  up  to  this  date,  shewing  at  cre- 
dit side  57,205^  12«.  4dL;  at  debit  side,  39,690/.  17 s.  4d.f 
ditto  dependencies  34,9192.  6^.  lldLss 74,610/1  4s.  3dl;  ba- 
lance in  our  &vour,  17,404/.  11  jr.  lit/.,  against  which  will 
come  our  conditional  order  of  10,000/.  in  favour  of  Mr. 
Malcolm.  ^<  Adam,  Scott  &  Co." 

On  the  1st  June  the  Calcutta  firm  wrote  to  the  plamtiff 
as  follows :— 

*♦  Dear  Sir,— Your  letter,  No.  438,  of  the  3rd  April,  in- 
forms us  that  our  London  fiiends,  Messrs.  Scott,  Bell  & 
(.  o.,  on  being  applied  to  by  you  on  the  subject  of  our  order 
to  them  to  hold  at  your  disposal,  on  or  before  19th  No- 
vember next,  10,625/L,  had  declined,  for  the  present,  mak- 
hig  any  payment  or  grantmg  any  acceptances  on  account  of 
such  order,  and  conveyed  to  us  the  expression  of  your  dis- 
appointment, and  a  request  that  we  may  immediately  make 
remitfances  to  yourselves  direct  of  the  above  amount, 
with  any  other  money  due  to  your  Mr.  Malcolm  and 
on  your  general  account.  We  are  ourselves  much  dis- 
appointed at  this  proceeding  on  the  part  of  our  London 
friends,  who  have  likewise  advised  us  of  it,  and  stated  their 
wish  to  meet  the  order  before  November,  should  they  find 
themselves  warranted  by  the  state  of  our  account  in  doing 
so.  We  do  not  doubt  in  the  least  they  will  be  in  a  position 
to  pay  the  amount  fi:x>m  the  proceeds  of  our  shipments  to 
them ;  and  were  it  even  otherwise,  the  presence  of  Mr.  Scott 
would,  we  are  assured,  accommodate  the  matter;  so  that  we 
do  not  think  it  necessary  to  notice  further  your  request  for 

remittances  to  yourselves  direct. 

Adam,  Scott,  &  Co." 

By  a  letter,  dated  the  1 8th  Januaiy,  1842,  fiom  the  Cal- 
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1850.  cutta  firm  to  the  defendants,  and  received  by  them  on  the 
10th  March,  1842,  the  former  revoked  the  order  for  the  ap- 
propriation of  their  general  remittances  in  payment  of  the 
10,625Z.  to  the  plaintiff. 

It  was  ordered  by  the  Lord  Chancellor,  that,  for  the  pur- 
poses of  this  action,  the  defendants  should  admit  that  the 
amount  realised  by  them  from  the  consignments  and  remit- 
tances of  the  Calcutta  firm,  made  before  the  18th  January, 
1842,  after  liquidating  claims  existing  on  the  12th  March, 
1841,  exceeded  the  amount  of  the  plaintiff's  demand;  and 
that  the  plaintiff  should  admit  that  the  engagements  and 
liabilities  of  the  defendants  on  account  of  the  Calcutta  firm 
were  such  as  at  all  times  to  exceed  the  amount  realised  hy 
them  from  such  consignments  and  remittances. 

It  was  submitted  on  the  part  of  the  defendants,  that  the 
correspondence  did  not  create  any  contract  by  them  to  pay 
the  amount  claimed  to  the  plaintiff;  and  the  learned  Judge 
being  of  that  opinion,  nonsuited  the  plaintiff,  reserving  leave 
for  him  to  move  to  enter  a  verdict,  if  the  Court  should  be 
of  opinion  that  he  was  entitled  to  recover.  In  the  following 
Easter  Term  the  Attorney^  General  obtained  a  rule  nisi  ac* 
cordingly;  against  which 

Martin  (with  whom  was  Watson  and  C&wUng)  for  the  de- 
fendants, now  shewed  cause,  and  submitted,  that  it  was 
evident  from  the  terms  of  the  correspondence,  that  the  de- 
fendants never  intended  to  bind  themselves  at  all  events  to 
pay  the  amount  in  question  to  the  plaintiff  out  of  the  re- 
mittances and  consignments;  but  that  they  reserved  to 
themselves  the  option  of  paying,  when  there  was,  on  the  ge- 
neral account,  a  balance  in  favour  of  the  Calcutta  firm. 

The  Court  then  called  on 

The  Attorney- Generaly  Crompton^  and  MelHshy  to  support 
the  rule. — ^The  plaintiff  is  not  bound  to  prove  a  positive 
contract  on  the  part  of  the  defendants  to  pay  over  the  mo- 
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nbj;  it  is  enough  to  shew  an  attornment  by  the  defendants  ^  1850. 
to  the  order  of  the  Calcutta  firm.  By  their  letter  of  the 
16th  January,  1841,  the  Calcutta  firm  request  the  defend- 
ants to  hold  the  sum  in  question  at  the  plaintifl's  disposal, 
on  or  before  the  19th  November;  and  they  add,  that  if  the 
defendants  are  not  in  fimds,  they  will  send  a  remittance  to 
go  to  the  credit  of  the  general  account.  The  defendants, 
by  their  letter  to  the  plaintiff  of  the  12th  March,  1841, 
adopt  the  order  of  the  Calcutta  firm,  the  terms  used  at  the 
commencement  being,  ^^  We  beg  to  advise  you,"  not 
<*  When  we  are  in  fimds  we  will  advise  you."  Upon  the 
fiiith  of  that  attornment,  the  defendants  obtain  consignments 
and  receive  remittances.  That  the  Calcutta  firm  intended 
that  there  should  be  a  binding  engagement  entered  into  by 
the  defendants  in  favour  of  the  plaintiff,  is  shewn  by  the 
letters  firom  that  firm  to  the  plaintiff  of  the  16th  January, 
1841,  and  1st  June,  1841.  Then  the  defendants,  by  their 
letter  to  the  Calcutta  firm  of  the  14th  March,  1841,  say: 
*'  But  should  we  be  in  a  position  to  meet  it  before  Novem- 
ber next,  we  shall  have  pleasure  in  doing  so,  and  have 
written  to  Mr.  Malcolm  accordingly."  [Parhej  B. — ^The' 
language  is  vague,  and  may  mean,  '^  if  we  have  fimds  we 
wiU  comply  with  your  demand."]  It  has  reference  to  the 
defendants'  letter  to  the  plaintiff  of  the  12th  March,  1841, 
in  which,  after  stating  that  at  present  they  were  considera- 
bly in  cash  advances  for  the  firm,  they  add,  *'  We  have 
however  registered  the  above,  and  should  remittances  or 
consignments  come  forward  to  enable  us  to  meet  their 
wishes,  we  shall  lose  no  time  in  advising  you."  The  cor- 
respondence shews  an  appropriation  of  certain  fimds,  which 
might  or  might  not  come  to  the  defendants'  hands,  in  liqui- 
dation of  the  plaintifi^s  debt;  but  when  the  fimds  were  re- 
ceived, they  became  the  money  of  the  plaintiff,  and  were 
held  by  the  defendants  for  his  use.  If  the  plaintiff  had 
drawn  upon  the  defendants  for  the  amount,  and  they  had 
accepted  the  draft,  the  case  would  have  been  clear.    Then 
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1850.  all  that  the  defendants  say  by  their  letter  of  the  15th  March, 
1841,  is,  that  having  no  specific  knowledge  of  the  reaatr 
tances,  they  do  not  wish  to  lend  their  name  to  acceptances; 
that,  however,  does  not  affect  their  engagement  to  pay  over 
the  money  when  received  from  the  consignments^ — ^They 
referred  to  the  judgment  of  Vice-Chancellor  ff^fram  in 
Malcolm  v.  Scott  (a). 

Pabxe,  B. — ^The  rule  must  be  dischaiged.  All  the  let- 
ters which  form  the  subject  of  this  case  having  been  Ixoogfat 
before  us,  and  having  had  an  opportunity  of  reading  the 
judgment  of  Yice-Chencellor  Wigram^  I  r^ret  that  I  can- 
not concur  in  the  construction  put  upon  the  correspondence 
by  that  learned  Judge.  In  my  opinion  it  does  not  amount 
to  a  binding  engagement  by  the  defendants,  at  aU  events^  to 
pay  over  this  money  to  the  plaintiff,  when  tibey  recdved  it 
from  the  consignments  and  remittances.  The  law  is  clear. 
The  defendants  are  under  no  obligation  to  pay  over  the  mo- 
ney to  the  plaintiff,  unless  they  have  made  a  binding  agree* 
ment  vrith  him  to  do  so;  and  there  being  a  power  to  the  Cal- 
'cutta  firm  to  countermand  the  CHrder,  this  is  not  money  had 
and  received  by  the  defendants  for  the  use  of  the  plainlifi^  un*- 
til  they  have  bound  themselves  to  pay  it  over.  The  questwn 
then  is,  whether  they  have  made  a  binding  agreement  to 
that  effect,  and  that  turns,  as  the  Vice-Chancellor  properiy 
observed,  chiefly  on  the  construction  of  two  of  the  letterB, 
that  of  the  16th  January,  1841,  fix>m  tiie  Calcutta  firm  to 
the  defendants,  and  that  of  the  12th  March,  1841,  firom  the 
defendants  to  the  plaintiff  In  the  first  instance,  the  Cal« 
outta  firm  wrote  to  the  defendants,  requesling  them  to  hold 
the  amount  in  question  at  the  plaintiff's  disposal,  if  sufficient 
fimds  should  be  transmitted.  [His  Lordship  read  the  above- 
mentioned  letter  of  the  16th  January,  1841.]  That  was 
followed  by  the  letter  of  the  12th  March,  1841,  in  which 

(a)  6  Hare,  570. 
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the  defendants  ^^  beg  to  advise"  the  pliuntiff,  that  they  are  ^  1850. 
requested  by  the  Calcutta  firm  to  hold  this  money  at  his 
disposal,  provided  they  *^  are  in  fimds  fix>m  consignments 
and  remittances  vi&  Colombo,  China,  and  the  Mauritius." 
[His  Lordship  read  that  portion  of  the  letter  of  the  12th 
March,  1841.]  That  is  the  order  which  the  Calcutta  finn 
gave  to  the  defendants;  and  they  were  under  no  obligation 
to  pay  over  the  money  until  they  bound  themselves  by  a 
contract  with  the  plaintiff  to  do  so.  The  question  then  is| 
whether  what  subsequently  occurs  in  this  letter  amounts  to 
a  contract  by  the  defendants,  that  they  will  hold  absolutely 
for  the  plainti&'  use  all  sums  received  by  them  from  con- 
signments and  remittances  vi&  Colombo^  China,  and  the 
Mauritius.  I  am  clearly  of  opinion  that  it  does  not.  The 
letter  is  very  cautiously  worded,  and  from  the  tenns  of  it 
it  is  CTident  the  defendants  did  not  mean  to  bind  themselves 
at  all  events.  As  to  the  precise  meaning  of  the  expression 
^registered  the  above,"  I  do  not  think  it  means  anything 
more  than  that  they  had  taken  a  note  of  it.  Then  what  is  the 
effect  of  the  subsequent  words,  "  and  should  remittances  or 
consignments  come  forward  to  enable  us  to  meet  their  wishes, 
we  shall  lose  no  time  in  advising  you"?  They  are  some- 
what vague,  but  the  defendants  say  that  they  will  lose  no 
time  ^^  in  advisingy^  not  that  they  will  pay  it.  They  in  effect 
say,  we  do  not  bind  ouselves  at  all,  until  we  have  considered 
the  matter,  and  then  we  will  advise  you.  It  seems  to  me, 
that,  upon  the  true  construction  of  these  letters,  the  defend- 
ants have  not  entered  into  any  positive  engagement,  but 
have  reserved  to  themselves  the  power  of  paying  over  the 
money  or  not,  on  a  future  occasion  when  the  consignments 
and  remittances  arrived.  The  question  is  purely  one  for  the 
Court  and  not  for  a  jury,  and  the  learned  Judge  who  tried 
the  case  was  right  in  nonsuiting  the  plaintiff. 

Alberson,  B. — I  am  of  the  same  opinion.     It  seems  to 
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1850.  me  that  the  letter  of  the  12th  March^  1841,  contains  no 
contract,  but  only  a  statement  that  the  defendants  had  been 
requested  by  the  Calcutta  firm  to  hold  a  certain  amount  at 
the  plaintifiTs  disposal,  and  they  then  proceed  to  give  a  civil 
excuse  for  their  not  doing  it,  viz. — "  At  the  present  time 
we  are  considerably  in  cash  advance  for  the  firm,  and  the 
consignments  and  remittances  hitherto  advised  wOl,  we 
think,  &11  short  of  the  engagements  we  are  under  on  their 
account.  We  have,  however,  registered  the  above;  and 
should  remittances  or  consignments  come  forward  to  enable 
us  to  meet  their  wishes,  we  shall  lose  no  time  in  advising 
you."  Therefore  they,  in  effect,  say,  "  we  cannot  do  it  now; 
we  do  not  mean  to  make  an  absolute  refusal  to  do  it  un- 
der any  circumstances;  but  we  will  register  the  request  on 
the  part  of  the  Calcutta  firm,  and  if  remittances  or  consign- 
ments enable  us,  we  will  inform  you,  and  will  hold  the 
amount  at  your  disposal;  but  until  that  event  happens,  and 
we  intimate  our  intention  of  acting,  we  make  no  contract  at 
alL" 

BOLFE,  B.,  and  Platt,  B.,  concurred. 

Bule  dischai^ged. 
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1850. 

Richardson  and  Others^  Executors  of  Harrall,  v.         June  is. 

WORSLEY. 

JLIEBT  on  an  award.     Flea,  never  indebted.  An  agreement 

At  the  trial,  before  Lord  Campben,  C.  J.,  at  the  last  War^  mu^""! 
wickshire  Spring  Assizes,  it  appeared  that  J.  Harrall,  the  f/jP^*^°"   . 
plaintiff's  testator,  and  the  defendant  had  entered  into  an  oftheagree- 
agreement  of  reference,  by  which,  after  reciting  that  differ-  ^i^^  reference 
ences  and  disputes  had  arisen  between  the  parties  relating  ^*^^*J^' 
to  certain  accounts  for  building  materials,  work  and  labour,  the  dlBcietion 
&C.,  it  was  agreed  that  all  the  differences,  acts,  matters,  tor,  and  be  de- 
things,  and  disputes  should  be  referred  to  the  award  of  an  ^^JwdSrect." 
arbitrator  named,  to  the  end  that  the  parties  mic^ht  be  finally  The  arbitrator 

.        ,  ^  ^  "^    awarded  that 

concluded  by  the  arbitration  and  award,  *<  and  that  the  costs  the  defendant 
thereof,  and  of  this  agreement,  and  of  the  reference  and  ^Jtain  Sm^ 

award,  shall  be  in  the  discretion  of  the  said  arbitrator,  and  *^®  plaintiff, 
'  ,  ^  but  made  no 

be  de&ayed  as  he  shall  direct."    The  arbitrator  awarded  mention  of 
that  the  defendants  should  pay  to  J.  Harrall  the  sum  of  that  tike  award 
483i  18*.  7Ji,  but  made  no  award  as  to  the  costs.     It  ^  ^^f^on 
was  submitted  on  the  part  of  the  defendant,  that  the  award 
was  on  that  account  bad.     The  learned  judge  directed  a 
verdict  for  the  plaintiffs,  reserving  leave  for  the  defendant 
to  move  to  enter  a  nonsuit. 

A  rule  niai  having  been  obtained  accordingly, 

Whitehurst  and  MeUor  now  shewed  cause. — The  award  is 
good.  The  terms  of  the  submission  do  not  render  it  obliga- 
tory on  the  arbitrator  to  award  respecting  the  costs,  but  leave 
it  to  his  discretion;  and  as  he  has  made  no  mention  of  them, 
each  party  will  have  to  pay  his  own  costs.  Where,  by  an 
order  of  reference,  the  arbitrator  was  to  determine  what  he 
should  think  fit  to  be  done  by  either  of  the  parties,  it  was  held 
by  a  majority  of  this  Court,  that  he  was  not  bound  to  direct 
affirmatively  that  something  should  be  done,  unless  he  should 
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1850.  80  think  fit:  Angtisy.  Bedford  {a).  [AldersoUy^. — There  it 
BicHABD6o>  ^^  i^ot  clear  that  anything  was  to  be  done;  here  there  must 
WoMLiT  ^^  necessity  be  some  costs.]  Where  an  action  by  a  rever- 
sioner for  incmnbering  his  dose  was  referred  to  an  arbi- 
trator^ who  was  to  direct  how  the  yerdict  was  to  be  entered, 
and  to  say  what  should  be  done  between  the  parties  respect- 
ing the  land  or  premises,  it  was  held  that  the  arbitrator  was 
not  bound  to  direct  anything  to  be  done:  GrenfeU  y.  Ed^ 
come(b).  But  the  arbitrator  has  in  eiSect  ordered  the  costs 
to  be  paid  to  Harrall,  for  a  sum  is  awarded  to  him,  which 
must  be  taken  to  include  costs.  It  is  objected  that  the 
award  leayes  it  uncertain  which  party  is  to  pay  the  arbi- 
trator; but  the  answer  is,  either  that  is  the  affair  of  the 
arbitrator  only,  or,  as  it  was  in  the  power  of  the  arbitra- 
tor to  say  in  what  manner  he  was  to  be  paid,  he  has,  by 
omitting  all  directions  on  that  point,  disentitled  himself  to 
receive  anything.  [Piatt,  B.,  referred  to  George  y.  Lous- 
ley  (c).  Aldersouy  B. — The  meaning  of  the  agreement  of 
reference  is,  that  the  arbitrator  shall  award  respecting  the 
costs;  but  that  it  shall  be  in  his  discretion  to  direct  in  what 
manner  they  shall  be  paid.]  The  costs  formed  no  part  of 
the  consideration  for  the  reference.  In  Morgan  y.  Smith  (d), 
the  language  of  the  submission  imported  a  distinct  condition 
that  the  arbitrator  should  ascertain  the  costs;  here,  the  word 
"  discretion"  goyems  the  whole  sentence.  [Bolfcy  B. — The 
parties  certainly  intended  that  there  should  be  an  adjudica- 
tion as  to  the  costs;  who  is  to  pay  the  expense  of  the  award?] 
The  party  who  takes  it  up.  [Aldenan,  B. — He  does  that 
upon  the  faith  that  the  arbitrator  will  inform  him  in  what 
manner  the  costs  are  to  be  paid.] 

Humfrey  appeared  to  support  the  rule,  but  was  not  called 
upon. 

(a)  11  M.  &  W.  69.  (r)  8  But,  13. 

(6;  7  a  B.  661.  (rf)  9  M.  &  W.  427. 
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P£B  CuBiAM  (a). — The  rule  must  be  abeolute  to  enter  a        1850. 

nonsuit.  Richabmov 

Rule  absolute.  v. 

WOMUT. 

(a)  Alierson,  B.,  Rt^fe,  B.,  and  PUxtt,  B. 


Hakslip  V.  Padwick.  ^^y  ®- 

V^OVENANT.— The  declaration  stated,  that  on  the  22nd  Covenaat  on 
November,  1847,  by  a  certain  agreement  then  made  between  madftiS^imh 
the  defendant  of  the  one  part,  and  the  plaintiff  and  one  J.  flJ^^J^^by 
Borsley  of  the  other  part  (profert),  after  reciting  that  it  was  the  defendant 
intended  to  form  a  joint-stock  association,  to  be  called  *^  The  mise  to  the 
Hayling  Island  Investment  Association,"  for  the  purpose  ^^^^^0*292 
of  erecting  houses  and  other  buildings,  and  establishing  a  November 
market,  for  erecting  a  pier,  enlarging,  improving,  and  con-  ferry  and  cer- 
ducting  and  managing  the  ferry  and  ferry-house,  and  making  ^^  ^^^^^^^ 

at  yearly  rents; 
and  the  defendant  thereby  agreed,  within  fourteen  days  from  the  date  thereof,  to  fiirniah  an 
abstnet  of  his  title  to  Uie  several  premises,  and  deduce  a  good  title  thereto;  and  the  plain- 
tiff agreed  to  pay  to  the  defendant,  on  or  before  the  29th  November,  8160/.  and  interest. 
Averment,  Uiat  the  nlidntiff  was  always  ready  and  willing  to  perform  all  things  in  the  agree- 
ment on  lus  part  to  oe  perfonned.    Breach,  that  the  defendant  did  not  within  fourteen  days^ 
or  at  any  time,  deduce  a  good  title.    Pleas,  that  the  plaintiff  was  not  ready  and  willing  to 
perform  all  things  on  his  part  to  be  performed;  and  that  the  defendant  did  deduce  a  good 
title.    It  app^red  that,  on  the  17th  September,  1850,  the  plaintiff,  who  was  a  solicitor  and 
the  promoter  of  a  Company,  for  making  a  ferry,  erecting  gas-works,  bathing-houses,  &e., 
at  ^yling  Island,  entered  into  an  agreement  with  the  defendant,  the  owner  of  land  there, 
for  a  demise  to  the  plaintiff  of  a  ferry,  land,  houses,  and  premises ;  and  the  defendant  agreed, 
within  fourteen  days  from  the  date  thereof,  to  furnish  an  abstract  of  his  title  to  the  premises, 
and  deduce  a  good  title  thereto;  and  the  plaintiff  agreed  to  pay  the  defendant,  on  or  bcdTore 
the  29th  November,  81602.    After  the  agreement,  the  Company  was  provisionally  registered 
bT  the  plaintiff  as  its  promoter.    Two  abstracts  of  tiUe  were  sent  by  the  defendant  to  the 
plaintiff,  which  being  objected  to,  on  the  10th  November  the  defendant  sent  a  further  ab- 
stract, whidh  discloseid  a  mortgage  of  the  premises  intended  to  be  demised  to  the  trustees  of 
the  defendant's  marriage  settlement,  one  of  whom  was  imbecile :  there  were  also  two  judg- 
ments entered  up  ag^nst  the  defendant    In  consequence  of  these  objections  to  the  title, 
the  association  could  not  proceed  with  its  objects,  and  was  finally  dissolved.  The  8160/.  was 
not  paid  to  Hie  defendant : — Held,  that  the  plaintiff  was  entitled  to  a  verdict  on  the  above 
issues,  and  to  recover  as  damages  the  costs  of  preparing,  stamping,  and  entering  into  the 
agreement;  the  expenses  of  investigating  the  title,  and  endeavouring  to  procure  a  good  title, 
and  procure  the  lease  to  be  granted ;  but  not  the  expenses  of  raising  the  81602.,  and  loss  of 
interest;  nor  the  expenses  of  preparing  the  Company^s  deed  of  settlement,  and  registering 
it  provisionally,  nor  the  loss  of  profits  from  the  granting  of  the  lease  and  the  establishment 
of  the  association,  nor  the  profits  he  would  have  derived  from  being  employed  as  solicitor  by 
the  association,  nor  as  to  any  advantage  which  he  might  have  deprived  from  his  time,  labour, 
&c,  bestowed  in  the  formation  of  the  association. 
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1850.^  other  public  worlcB  and  improyementdy  at  Hayling  hhud; 
and  that  the  defendant  was  lord  of  the  manor  of  Hajling, 
and  was  also  seised  to  himself  and  his  heirs  for  an  estate  of 
inheritance  in  fee  simple  in  possession  of  the  ferry  and  right 
of  ferry  and  conveyance  unto  and  from  the  said  island  acrofls 
Langston  Harbour,  and  as  such  lord  was  also  entitled  to  the 
collecting  of  tolls  and  dues  for  passengers;  and  that  the  parties 
to  the  agreement  of  the  second  part,  in  consideration  of  the 
defendant  entering  into  the  contract  and  agreement  with  them 
thereinafter  contained,  and  granting  to  them  or  their  nomi- 
nees the  lease  or  leases  and  privileges  thereinafter  mendoned, 
were  desirous  and  were  determined  forthwith,  or  as  soon  as 
conveniently  might  be,  to  form  the  said  association,  or  other- 
wise to  carry  into  effect  the  contemplated  objects  thereof;  it 
was  by  the  sdd  agreement  witnessed,  and  the  defendant  for 
himself,  his  heirs,  &c,  agreed  with  the  plaintiff  and  Borsley, 
their  nominees,  &c.,  to  enter  into  an  agreement  under  his 
hand  and  seal,  whereby  the  defendant,  his  heirs,  &c.,  should 
covenant  with  the  parties  to  the  agreement  of  the  second 
part,  their  nominees,  &c.,  to  the  purport  and  effect  that  the 
defendant  would,  on  or  before  the  29th  September  then 
next,  upon  the  payment  to  the  defendant,  his  heirs,  &c,  of 
8250/.,  grant,  demise,  and  lease  to  the  parties  of  the  second 
part,  for  a  term  of  ninety-six  years  from  the  25th  December, 
1848,  the  said  ferry,  and  certain  messuages  and  premises, 
&c,  particularly  described. — The  declaration  then  set  out  a 
second  agreement  between  the  same  parties,  and  of  the  same 
date,  whereby,  after  similar  recitals,  the  defendant  agreed 
to  demise  to  the  parties  of  the  second  part,  for  the  same 
term,  certain  parcels  of  land,  situate  at  South  Hayling. 
The  declaration  then  set  out  a  third  agreement,  dated  the 
27th  September,  1848,  between  the  defendant  of  the  first 
part,  the  plaintiff  of  the  second  part,  and  Bordey  of  the  third 
part  (profert),  by  which,  after  reciting  the  above  two  agree- 
ments, and  that  the  defendant  and  plaintiff  had  mutually 
agreed  to  abandon  so  much  of  them  as  related  to  certain 
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meesuages,  &c,  therein  mentioned,  it  was  witnessed,  that        1850. 
the    defendant,  for  the  consideration  therein  mentioned, 
a^eed  that  he  would,  on  or  before  the  29th  November  then 
next,  demise  to  the  plaintiff,  his  nominees,  &a,  the  ferry- 
house  and  feny,  a  certain  dwelling-house,  a  bathing-house, 
the  privilege  of  erecting  a  pier,  of  holding  a  market,  &c., 
for  the  term  in  the  first  two  agreements  mentioned,  at  cer- 
tain yearly  rents  and  payments.  And  the  defendant,  by  the 
third  agreement,  agreed  within  fourteen  days  from  the  date 
thereof,  to  fiimish  an  abstract  of  his  title  to  the  said  several 
premises,  and  deduce  a  good  title  thereto;  and  for  the  con- 
siderations aforesaid,  the  plaintiff  on  his  part  thereby  agreed 
that  he  would,  in  consideration  of  the  covenants  and  agree- 
ments of  the  defendant  therein  contained,  pay  or  cause  to  be 
paid  to  him,  or  his  heirs,  &c.,  on  or  before  the  29th  of  No- 
vember then  next,  3150Z.,  and  interest  at  5L  per  cent. — 
Averments,  that  the  plaintiff  was  always  ready  and  willing 
to  perform  all  things  in  the  three  agreements  mentioned  on 
his  part  to  be  performed,  and  to  pay  the  defendant  3150/. 
and  interest,  upon  having  a  good  title  deduced  by  the  de- 
fendant to  the  premises.    Breach,  that  the  defendant  did  not 
nor  woidd,  within  fourteen  days  from  the  date  of  the  third 
agreement,  Aimish  to  the  plaintiff  an  abstract  of  the  defend- 
ant's title  to  the  said  ferry-house,  ferry,  buildings,  messu- 
ages, &C.,  but  whoUy  neglected  and  refused  so  to  do. — The 
declaration  then  alleged  special  damage,  in  the  terms  men- 
tioned in  the  questions  as  below  stated  for  the  opinion  of 
this  Court 

Second  plea. — That  the  plaintiff  was  not  ready  and  will- 
ing to  perform  all  things  to  be  performed,  modo  et  forma; 
concluding  to  the  country. 

Third  plea. — As  to  so  much  of  the  declaration  as  relates 
to  the  defendant's  not  deducing  a  good  title  to  tiie  premises 
in  the  declaration  mentioned — that  the  defendant  did  deduce 
a  good  titie  to  the  premises  in  the  declaration  mentioned, 

VOL.  V.  8  8  EXCH. 
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1850.        according  to  the  tenns  of  the  said  agreement; 

to  the  conntrj. — Upon  which  pleaa  iasuea  were  joined. 

The  cause  came  on  for  trial  before  Lord  Deaman,  C.  J.9 
at  the  Hampshire  Smnmer  Assizesy  18499  when  a  verdict 
by  consent  was  taken  for  the  plaintiff  for  the  full  amount  of 
the  damage  stated  in  the  declaration,  subject  to  the  opinion 
of  the  Court  upon  a  case,  in  substance  as  follows: — 

After  the  making  of  the  third  agreement,  dated  the  27tfa 
of  September,  1848,  the  Company  was  formed,  and  on  the 
25th  of  October,  1848,  it  was  provisionally  registered  by 
the  plaintiff  as  its  promoter,  its  purpose  being  roistered  to 
be,  ''To  make  a  ferry  between  the  Island  of  Hayling 
(Hampshire)  and  Cumberland  Fort  Point,  by  means  of  a 
floating  or  other  bridge  over  the  creek  leading  into  Lang- 
ston  Harbour.  To  erect  gas  works  to  supply  any  part  of 
the  island  with  gas-lights,  as  may  be  required.  To  erect 
water-works  in  the  island,  to  supply  the  inhabitants  with 
fresh  water.  To  purchase  lands  and  buildings  by  licence 
from  the  Board  of  Trade,  where  required.  To  enable  mem- 
bers and  other  persons,  by  loans  or  otherwise,  to  purchase 
or  build  houses  and  buildings,  and  take  lands  for  building 
and  other  purposes  at  Hayling  Island.  To  erect  boarding 
and  bathing  houses  and  baths.  To  erect  a  market;  also  a 
quay  and  piers,  and  to  make  other  improvements  along  the 
esplanade  ranging  along  the  front  of  the  sea  beach  of  the 
said  island."  In  October,  1848,  the  plaintiff  caused  to  be 
sent  to  the  defendant  a  prospectus  of  the  plan  and  purposes 
of  the  association,  which  prospectus  had  been  prepared 
some  time  previously.  The  prospectus  was  then  submitted  to 
the  defendant,  who  made  certain  alterations  therein,  which 
alterations  were  not  adopted  by  the  plaintiff. 

On  the  14th  October,  1848,  the  first  abstract  of  title  was 
delivered  by  the  defendant  to  the  plaintiff.  This  abstract 
contained  the  Act  of  Parliament  (6  Gea  4,  c.  IxviL,  passed 
in  1825)  enabling  the  Duke  of  Norfolk  to  sell  to  the  defendant, 
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and  statiiig  a  compliance  with  the  terms  of  the  Act>  but  no  1850. 
abstract  was  given,  or  mention  made  of  any  title  deeds, 
mortgagee,  or  incumbrances.  The  plaintiff  laid  this  ab- 
stract before  counsel,  who  made  certain  requisitions  and  ob- 
jections as  to  the  title.  On  the  9th  November  the  defen- 
dant sent  to  the  plaintiff  a  second  abstract,  which  consisted 
of  a  copy  of  an  agreement  between  the  Board  of  Ordnance 
and  the  defendant  On  the  10th  November  the  defendant 
sent  to  the  plaintiff  a  third  abstract  of  title,  which  consisted  of 
an  abstract  of  the  mortgage  to  the  trustees  of  the  defendant's 
marriage  settlement  of  the  premises  intended  to  be  demised 
to  the  plaintiff.  The  plaintiff  laid  these  further  abstracts 
before  counsel,  who  were  still  of  opinion  that  the  title  was 
not  marketable.  One  of  the  trustees  of  the  defendant's  mar- 
liage  settlement  was  imbecile,  and  it  appeared  that  two 
judgments  had  been  obtained  against  the  defendant.  A 
long  negotiation  and  correspondence  took  place,  with  a 
Tiew  to  obviate  the  objections,  in  the  course  of  which  the 
defendant  declined  to  apply  to  the  Court  of  Chancery  for  a 
conveyance  under  the  direction  of  the  Court  from  the  im- 
becile trustee.  On  the  30th  November  a  meeting  of  the 
persons  interested  in  the  proposed  Company  was  held,  when 
a  resolution  was  unanimously  passed,  that  the  promoters 
could  not  proceed  with  the  objects  of  the  association.  On 
the  same  day  the  plaintiff  gave  the  defendant  notice  of  this 
resolution,  and  that  he  abandoned  the  contract,  and  looked  to 
him  for  damages.  Some  further  correspondence  took  place, 
and  on  the  Ist  of  December  the  defendant  proposed  to  pay 
off  the  mortgage,  but  on  the  5th  of  December  the  Company 
was  finally  dissolved,  and  the  provisional  registration  can- 
celled. 

Upon  the  above  facts  the  first  question  for  the  opinion  of 
the  Court  is,  whether  the  plaintiff  has  or  has  not  establish- 
ed the  affirmative  of  the  issue  joined  upon  the  second  plea  of 
the  defendant.     The  second  question  is,  whether  the  defen- 

s  s  2 
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1850.        dant  has  or  has  not  established  the  affirmatiye  of  the  issue 
Hahslip      joined  on  the  third  plea  of  the  defendant. 
Padwiok.  ^  ^^  Court  is  of  opinion  that  the  plaintiff  is  entitled  to 

recover,  either  by  reason  of  his  haying  established  the  affir- 
mative of  the  issue  joined  upon  the  second  plea,  and  the  de- 
fendant's having  failed  to  establish  the  affirmative  of  the  is- 
sue joined  upon  the  third  plea;  or  by  reason  of  the  insuffi- 
ciency of  the  second  and  third  pleas,  or  either  of  sudi  pleas, 
to  bar  the  plaintiff's  right  of  action;  or  by  reason  of 
having  established  the  affirmative  of  the  issue  upon  the 
cond  plea,  or  of  the  defendant's  having  failed  in  establishing 
the  issue  joined  on  the  third  plea,  and  the  insuffidency  of 
the  other  of  such  pleas,  then  the  Court  is  requested  and 
empowered  to  determine  the  principles  upon  which  the  da- 
mages to  which  the  plaintiff  is  Entitled  shall  be  assessed  by 
tha  Master. 

If  the  Court  is  of  opinion  that  the  plaintiff  has  not  esta- 
blished the  affirmative  of  the  issue  joined  upon  the  second 
plea,  and  that  the  defendant  has  established  the  affirmative 
of  the  issue  joined  upon  the  third  plea,  and  the  Coiurt  is  also 
of  opinion  that  the  plea  or  pleas  upon  which  the  plaintiff 
has  failed  and  the  defendant  has  succeeded,  is  or  are  suffi- 
cient in  law  to  bar  the  plaintifi^  then  a  nonsuit  is  to  be  en- 
tered. 

The  plaintiff  claims,  First — The  costs  and  expenses  incur- 
red by  him  in  and  about  the  preparing,  stamping,  and  en- 
tering into  the  several  agreements  mentioned  in  the  declar- 
ation. 

Secondly — The  expenses  in  and  about  investigating  the 
alleged  title  of  the  defendant  to  the  said  premises^  and  in 
endeavouring  to  procure  a  good  title  thereto,  and  to  pro- 
cure the  leases  to  be  granted. 

Thirdly — His  expenses  in  and  about  obtaining,  raising, 
and  procuring  the  sum  of  3150^  and  interest,  and  loss  of 
interest  thereon;  which  sum  was  to  have  been  paid  to  the 
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defendant  on  the  gmntiiig  of  the  said  leasee  at  the  time  ape-      ^18M. 
cified  in  the  agreements. 

Fourthly — His  expenses  in  and  aboat  preparing  the  deed 
of  settlement  for  the  intended  association,  and  making  the 
same  public,  and  which  expenses  were  incurred  by  him 
subsequently  to  the  execution  of  the  last-mentioned  agree- 
ment, and  in  reliance  upon  the  faithful  fulfilment  thereof, 
the  contract  being,  as  appears  by  the  said  agreements,  for 
the  purpose  of  forming  a  joint-stock  Company,  to  be  called 
'*  The  Hayling  Island  Improvement  Associatioiu'* 

Fifthly — The  debts  incurred  and  money  expended  in  and 
about  the  formation  of  the  assodation,  and  incidental  there- 
to, and  in  registering  the  same  provisionally  on  the  faith  of 
the  performance  by  the  defendant  of  his  covenants  in  the 
agreements,  incurred  subsequently  to  the  execution  thereof. 

Sixthly — The  loss  of  the  profits  which  he  would  reason- 
ably have  derived  from  the  granting  of  the  lease  by  the  de- 
fendant and  the  establishment  of  the  association,  and  of  all 
profits  he  would  have  derived  from  being  employed  by  the 
said  proposed  association  to  carry  out  the  intended  objects 
thereof  as  an  attorney  and  solicitor;  and  all  the  use,  bene- 
fit, and  advantage  which  he  otherwise  might  and  would 
have  derived  from  the  time,  labour,  trouble,  care,  journeys, 
and  attendances  by  him  given,  expended,  performed,  and 
bestowed  in,  upon,  and  about  the  formation  of  the  associa- 
tion, and  in  preparing  to  carry  the  same  and  the  objects  of 
the  agreement  into  effect 

Butt  argued  for  the  plaintifi^  (June  28). — The  plaintiff  is 
entitled  to  judgment.  The  defendant  has  clearly  failed  to 
deduce  a  good  title,  for  his  abstract  shews  that  the  premises 
were  mortgaged  to  two  trustees,  one  of  whom  was  imbecile. 
It  is  true  that,  on  the  1st  of  December,  the  defendant  pro- 
posed to  pay  off  the  mortgage,  but  he  was  bound  to  fur- 
nish an  abstract  and  deduce  a  good  title  on  the  11th  of 
October.    Besides,  there  were  two  judgments  standing 
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T850.  against  the  defendant,  and  the  concurrence  oi  the  judgment 
Hahslip  creditors  to  the  conveyance  was  never  obtained.  [Alder-- 
Padwick.  ^^»  ^" — Th^re  is  no  distinction  in  Courts  of  law  between 
matter  of  title  and  matter  of  conveyance.]  Then  widi  re- 
spect  to  the  damages,  they  are  to  be  assessed  on  the  prin- 
ciple that  the  plaintiff  is  entitled  to  be  reimbursed  for  all 
loss  resulting  from  the  defendant's  breach  of  contract. 

Shapter  for  the  defendant — The  argument  on  behalf  of 
the  plaintiff  confounds  the  question  of  title  with  that  of 
conveyance.  The  defendant  was  ready  to  pay  off  the  mort- 
gage, and  to  give  such  a  title  as  a  reasonable  person  would 
accept.     The  11  Geo.  4  &  1  Will  4,  cc.  60,  65,  pro- 
vides  for  the  case  of  a  conveyance  by  a  lunatic  mortgagee. 
[Rolfsy  B. — The  &ct  of  the  defendant  having  the  power  to 
do  something  which  has  not  been  done,  does  not  remove 
the  objection  to  the  title.]     The  question  of  title  is  a  ques- 
tion of  dominion  over  the  estate.     In  Shaw  v.  Rowley  (a), 
the  plaintiff,  who  had  sold  shares  on  which  calls  were  due, 
and   which  by  the  8  &  9  Yict  c.  16,  s.  16,  could  not  be 
transferred  until  the  calls  were  paid,  was  held  entitled  to 
recover  the  price  of  them,  as  he  was  in  a  condition  to  make 
a  transfer  of  them  by  paying  the  calls  before  the  purchase- 
money  became  due.     [Alderson^  B. — The  title  there  was 
not  in  a  third  person.]     Stowell  v.  Sobmsan(b)  dedded  that 
the  fiEulure  to  procure  from  the  lessor  a  licence  to  assign,  or 
to  register  previous  assignments  before  the  day  on  which  it 
was  agreed  to  assign  and  give  possession  of  leasehold  pre- 
mises, was  not  a  breach  of  the  agreement.     In  Avame  v. 
Browne(c\  Sir  L.  Shadwelly  Y.  C,  held,  *^  that  where  an 
abstract  shews  that  the  equitable  title  is  vested  in  the  ven- 
dor, and  that  the  legal  estate  in  fee  and  a  mortgage  term 
are  outstanding  in  certain  persons,  it  shews  a  good  title;  and 
though  the  owner  of  the  l^al  estate  in  fee,  or  the  termor 

(a)  16  M.  &  W.  SIO.     (b)  3  Bing.  N.  C.  928.    (c)  14  Sim.  308. 
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and  the  person  representing  him,  may  subsequently  die,  yet        1850. 
that  a  good  title  is  shewn  when  it  is  shewn  that  the  vendor      Hansup 
has  the  whole  equity,  and  in  what  person  the  outstanding      p^d^ick. 
portion  of  the  legal  estate  is  vested."    [^Aldersariy  B. — Is 
there  any  case  at  law  where,  the  legal  estate  being  outstand- 
ing, it  has  been  held  that  the  abstract  shewed  a  good  title?] 
A  Court  of  law  takes  notice  of  an  equitable  interest.     In 
Tempest  v.  Kil7ier{a)y  Mauky  J.,  says,  **  Suppose  a  man  con- 
tracts to  assign  to  another  an  equitable  interest  in  land, 
could  not  the  latter  maintain  an  action  on  that  contract? 
A  contract  of  this  kind  must  be  construed  in  the  same  way 
at  law  and  in  equity.     The  title  was  complete  on  the  10th 
November,  when  the  defendant  delivered  the  last  abstract 
[Rolfe^  B. — The  contract  was  to  deduce  a  good  title  on  the 
11th  October.]     [AldersoUy  B. — At  law,  time  is  always  of 
the  essence  of  the  contract;  in  equity,  the  contract  is  con- 
ffidered  as  a  purchase  of  land  for  money,  without  reference 
to  the  time  at  which  the  title  is  to  be  made  out.]     Then, 
with  respect  to  the  damages,  the  plaintiff  is  only  entitled  to 
recover  such  as  are  immediately  consequential.     In  De 
Visme  v.  De  Visme(b)y  Lord   Cottenham^  C,  says,  "The 
purchaser  is  to  have  compensation  for  the  loss  and  injury 
which  he  sustained  by  the  non-perfonuance  of  the  contract 
by  the  vendors;  but  they,  the  vendors,  are  not  therefore  to 
make  compensation  for  any  loss  not  arising  out  of  their  con- 
tract."   In  this  case,  it  was  no  part  of  the  contract  that  a 
Company  should  be  formed,     \Rolfey  B. — The  plaintiff  ig 
proceeding  for  a  breach  of  contract  which  took  place  on  the 
1 1th  October,  and  cannot  recover  for  any  damages  result- 
ing from  his  endeavours  to  form  the  Company  after  that 
period.] 

Butt  replied. 

(o)  2  C.  B.  300.  (h)  1  Macn.  &  G.  353. 
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1850.  Aldebson,  B. — ^We  have  no  difficulty  as  to  the  way  in 

which  the  issues  should  be  entered,  for  the  plaintiff  is  clearly 
entitled  to  a  verdict  upon  both.  We  will  take  time  to  con- 
sider how  the  damages  are  to  be  assessed.  According  to 
my  present  impression,  the  plaintiff  is  entitled  only  to  the 
two  first  heads. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  B. — ^We  intimated  at  the  time  of  the  aigu- 
ment  our  opinion,  that  on  the  facts  of  this  case  the  plaintiff 
was  entitied  to  recover;  but  we  reserved  our  opinion  as  to 
the  damages.  We  have  since  considered  this  point,  and  we 
tldnk  the  damages  must  be  confined  to  the  two  first  heads 
mentioned  in  the  case,  which  are  these: — ''The  costs  and 
expenses  of  the  plaintiff,  incurred  by  him  in  and  about  pre- 
paring, stamping,  and  entering  into  the  several  agreements 
mentioned  in  the  declaration.  The  expenses  incurred  in 
and  about  investigating  the  alleged  titie  of  the  defendant 
to  the  premises,  and  in  endeavouring  to  procure  a  good  title 
thereto,  and  to  procure  the  leases  to  be  granted."  The 
third,  fourth  and  fifth  items  are  damages  incurred  by  the 
pkdntiff  by  his  own  imprudence  in  beginning  to  act  before 
he  had  ascertained  whether  the  defendant  could  or  could 
not  complete  his  contract;  and  the  sixth,  which  is  loss  of 
profit,  is  too  remote  a  subject  of  damage  to  be  allowed  at 
all  under  any  circumstances  like  those  in  this  case. 

Judgment  for  the  plaintiff  accordingly. 


TRINITY   VACATION,   14  VICT.  625 

1850. 

Abcher  V.  Baynes.  Jufy  8. 

Assumpsit  for  goods  sold  and  delivered. — ^Plea,  non  The  defendant 

.,  verbally 

assumpsit.  agreed  to  pnr- 

At  the  trial,  before  Alderson^  B.,  at  the  last  Liverpool  ^t^^^ 
Spring  Assizes,  it  appeared  that,  in  September,  1849,  the  tembarreiaof 
defendant,  who  was  a  flour  dealer  at  Lancaster,  verbally  fendant  after- 
agreed  to  purchase,  by  sample,  of  the  plaintiff,  a  com-mer-  2e  plaintiff*^ 
chant  at  Liverpool,  thirty-three  barrels  of  flour,  at  21*.  6d,  ^^*  **?* 
per  barrel,  to  be  sent  to  the  defendant  at  Lancaster  by  the  some  baneLay 
London  and  North  Western  Railway.     The  flour  was  ac-  not  bo  fin^aa 
cordingly  sent,  and  the  plaintiff  afterwards  received  the  fol-  J^d^^^*'  t 
lowing  letter  from  the  defendant :  ^^  barreia  he 

"  had  bought^ 

and  that  he 

«  Lancaster,  October  2nd,  1849.       u^^ih^ 
"  Dear  Sir, — This  is  to  say  that  I  have  received  thirty-  ^  answer  the 
three  K.  H.  barrels,  per  London  and  North  Western  Bail-  aa  foUowa  :— 
way,  but  from  whom  I  cannot  tell,  and  have  enclosed  sam-  yon  have^- 
ple,  say  No.  1  is  of  the  barrels  received,  and  No.  2  is  of  JoJceof  the 

.  ,  flonr  sold  yon 

the  sample  I  bought  the  barrels  by,  by  which  you  will  see  last  Friday. 
the  barrels  is  not  near  as  fine  as  the  sample ;  beside,  they  much^to- 
are  very  hard  in  the  barrels.     I  hope  you  have  not  sent  ^^^  *&^h"^ 
them  for  what  I  bought,  as  they  are  not  the  barrels  I  with  the  flonr. 
bought,  nor  shall  I  have  them.     Will  you  please  write  me  yon  subject  to 
per  first  mail  to-morrow  about  them,  and  say  if  you  havefjj^'^f^^' 
sent  them.    Yours  truly,  E.  Baynes."      ^^/}^  ^^  "^o* 

until  after  yon 
had  examined 

«  The  barrels  I  saw  was  not  hard,  same  as  what  I  have  yi^J^bSSb^ 

received.'*  of  quality  and 

condition,  that 

you  confirmed 

the  purchase.    What  was  forwarded  you  was  the  same  you  saw.   Under  these  dnmmstances 

you  cannot,  therefore,  object  to  fulfil  your  agreement"   The  defendant  replied  as  follows : 

"I  beg  to  say  the  barrels  I  have  received  is  not  the  same  I  saw.  I  took  a  sample  with  me 
from  the  sample  I  have,  and  the  barrels  I  saw  was  quite  as  fine  as  I  compared  them  with,  nor 
was  they  lumpy.  Now  the  barrels  I  have  received  is  all  veiy  lumpy,  and  none  of  them  so 
fine  as  the  came.  If  you  will  take  them  back  and  pay  charges,  I  will  with  pleasure  send  them. 
There  must  be  some  mistake  about  them:'* — Held,  that  the  letters  did  not  constitute  asufii- 
cicnt  note  or  memorandum  in  writing  of  the  contract  within  the  17th  section  of  the  Statute 
of  Fnuds. 


626  BXOHEQVBB  REPOBTa 

1850^  To  that  the  plaintiff  replied^   mdosing  an  invoice,  as 

follows : 

"  Liverpool,  October  3rd,  1849. 

"  Sir, — ^Annexed  you  have  invoice  of  the  flour  sold  you 
last  Friday,  and  which  was  forwarded  per  railway  to  your 
address  same  day,   agreeably   to  your  instructions.      In 
reply  to  your  letter  of  this,  or  rather  last  post,  I  am,  I 
must  say,  very  much  astonished  at  your  finding  any  fault 
with  the  flour.     It  was  sold  to  you,  subject  to  your  ex- 
amining the  bulk ;  and  it  was  not  until  after  you  had  ex- 
amined it  and  satisfied  yourself  both  of  quality  and  condi- 
tion, that  you  confirmed  the  purchase.     The  flour  was  in 
Messrs.  Gregg's  warehouse  when  you  saw  it,  and  under 
their  care,  and  their  warehouseman  says  you  saw  as  many 
barrels  as  you  wished  to  look  at,  and  that  what  was  for- 
warded to  you  was  the  same  you  saw*    Under  these  cir- 
ciunstances,   you  cannot  therefore  object  to  fulfil  your 
agreement ;  but  in  order  that  no  unpleasantness  may  arise 
out  of  the  transaction,  I  am  satisfied  to  cancel  the  sale, 
provided  you  will  place  the  flour  in  the  same  warehouse 
here  that  it  was  sent  from,  firee  of  any  expense  to  me ;  this 
without  prejudice  to  my  claim  or  any  part  thereof,  and 
subject  to  your  reply  in  course. 

*^  I  am.  Sir,  yours  respectfully, 

"  William  Archer." 

c 

"  Liverpool,  28th  September,  1849. 
"  Mr.  Edward  Bajnies. 

^^  Bought  of  William  Archer,  payment  cash,  less  three 

months'  interest 

<<  Thirty-three  barrels  Ohio  flour,  at  21«.  6d. 

per  196  lbs.  .  .  £35     9    6 

Less  47  lbs.  short  weight  .  .052 

£35     4    4" 
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The  defendant  wrote  in  answer  as  follows : —  1850. 

<^  Lancaster,  October  lOth,  1849. 
"  Dear  Sir, — ^This  is  to  say  that  I  duly  received  yours 
in  reply ;  beg  to  say  that  the  barrels  I  have  received  is 
not  the  same  as  I  saw ;  I  took  a  sample  with  me  from  the 
sample  I  have,  and  the  barrels  I  saw  was  quite  as  fine  as  I 
compared  them,  nor  was  they  lumpy.  Now  the  barrels  I 
have  received  is  all  very  lumpy,  and  none  of  them  so  fine 
as  the  sample.  Any  person  you  may  appoint  is  at  Uberty 
to  come  and  examine  them ;  if  you  will  take  them  back 
and  pay  carriage,  I  will  vnth  pleasure  send  them*  There 
must  be  some  mistake  about  them.  I  cannot  tell  what* 
ever  to  do  with  them.  Yours  truly, 

"  E.  Baynes." 

It  was  objected,  on  behalf  of  the  defendant,  that  there 
was  no  sufficient  note  or  memorandum  in  writing  to  satisfy 
the  Statute  of  Frauds ;  and  the  learned  Judge,  being  of 
that  opinion,  directed  a  nonsuit,  reserving  leave  for  the 
plaintiff  to  move  to  enter  a  verdict  for  the  amount  churned. 
A  rule  nisi  having  been  obtained  accordingly, 

Wtlles  and  Hugh  Hill  shewed  cause  (June  21). — ^The  let- 
ters and  invoice  do  not  constitute  a  sufficient  note  or  memo- 
randum in  writing  of  the  contract  to  satisfy  the  17th  section 
of  the  29  Car.  2,  c.  3.  Egertan  v.  Mathews  (a),  and  Wain  v, 
WarUers  (6),  establish  the  distinction  between  the  4th  and 
17th  sections  of  that  statute.  By  the  former,  the  whole 
contract  must  be  in  writing,  including  the  consideration ; 
but  by  the  latter  it  is  sufficient  if  all  the  terms  by  which 
the  vendee  is  bound  are  stated  in  writing.  Now  here, 
though  the  plaintiff's  letter  of  the  3rd  of  October,  coupled 
with  the  invoice,  does  contain  a  statement  of  the  terms  of 
a  contract,  yet  that  is  not  adopted  by  the  defendant.     A 

(a)  6  East,  307.  (6)  5  East,  10. 
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1860.  disclaimer  of  a  contract  has  neyer  been  held  to  be  a  memo- 
randum within  that  statute:  Cooper  y.  SmiA(a\  This 
case  is  governed  by  Richards  y.  Porter  (b),  where  the  phdn- 
tiff  sent  to  the  defendant  an  invoice  of  hops,  and  delivered 
the  invoice  to  a  carrier  to  be  conveyed  to  the  defendant. 
In  the  invoice  the  plaintiff  was  described  as  the  seller,  and 
the  defendant  as  the  purchaser,  of  the  hops.  The  defend- 
ant afterwards  wrote  to  the  plaintiff  as  follows: — ^''The 
hops  which  I  bought  of  Mr.  Richards  (the  plaintiff),  on  the 
23rd  of  last  month,  are  not  yet  arrived,  nor  have  I  heard 
of  them.  I  received  the  invoice.  The  last  was  much 
longer  than  they  ought  to  have  been  on  the  road ;  however, 
if  they  do  not  arrive  in  a  few  days,  I  must  get  some  else- 
where,  and  consequently  cannot  accept  them;"  and  it 
was  held,  that  the  invoice  and  letter  taken  together  did  not 
constitute  a  sufficient  note  in  writing  within  the  statute. 
Where,  indeed,  the  vendee,  by  his  letter  in  answer,  recog- 
nises and  adopts  the  terms  of  a  contract  specified  in  the 
vendor^s  letter,  that,  no  doubt,  is  a  sufficient  memorandum 
to  satisfy  the  statute :  Jackson  v.  Lowe  (c).  Smith  v.  Sur- 
man  (d) ;  but  that  is  not  the  case  here. 

Watson  and  T.  Jonesy  in  support  of  the  rule. — It  is  ne- 
cessary to  keep  in  view  the  distinction  between  the  con- 
tract itself  and  the  performance  of  it  The  defendant,  by 
his  letter  of  the  10th  of  October,  admits  that  there  was  a 
contract,  but  complains  that  the  flour  sent  was  not  accord- 
ing to  sample.  The  statute  does  not  absolutely  exclude 
parol  evidence,  and  it  may  be  introduced  to  shew  that  the 
contract  between  the  parties  was  that  contained  in  the  in- 
voice and  letter  of  the  3rd  of  October :  Johnson  v.  Dodff' 
son  (e).  The  true  principle  is  stated  by  Lord  Denmauy 
C.  J.,  in  D^bett  v.  Hutchinson  (/),  viz.  "  that  where  a  con- 

(a)  15  East,  103.  (d)  9  B.  &  C.  561. 

(ft)  6  B.  &  C.  437.  {e)  2  M.  &  W.  658. 

(c)  1  Bing.  9.  (/)  3  A.  &  E.  371. 
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tract  in  writing,  or  note,  exists,  which  binds  one  party,  any  1850. 
subsequent  note  in  writing,  signed  by  the  other,  is  suffi- 
cient to  bind  him,  provided  it  either  contains  in  itself  the 
terms  of  the  contract,  or  refers  to  any  writing  which  con- 
tains them."  Saunderson  v.  Jackson  (a)  shews  that  these 
letters  connected  together  coni^titute  a  sufficient  note  in 
writing.  Jackson  v.  Lowe  (b)  is  not  distinguishable  from 
the  present  case.  The  parties  do  not  differ  as  to  the  terms 
of  the  contract,  but  only  as  to  whether  the  flour  sent  is  that 
which  has  been  sold.  Upon  every  principle  of  construc- 
tion, that  imports  the  fact  of  a  sale. 

Cur.  adv.  vult. 

Aldebson,  B.,  now  said — There  was  a  case  of  Archer  v. 
Baynes,  tried  before  me  at  the  last  Liverpool  Assizes,  in 
which  a  motion  was  made  to  enter  a  verdict  for  the  plamtiff 
for  35/1  4^.  4^?.,  the  admitted  amount  of  the  damages.  At 
the  trial,  the  plaintiff  was  nonsuited  on  the  ground  that  there 
was  no  sufficient  note  or  memorandum  in  writing  of  any 
contract  to  take  the  case  out  of  the  Statute  of  Frauds;  and 
that  question,  having  been  reserved,  was  argued  before  the 
three  Judges  who  are  now  present  in  Court  (c),  and  we  are 
of  opinion  that  the  rule  must  be  discharged.  No  doubt,  if 
the  letter  of  the  plaintiff  of  the  3rd  of  October,  and  of  the 
defendant  in  answer,  taken  together,  contained  a  suffident 
contract,  namely,  one  that  would  express  all  its  terms,  they 
would  constitute  a  memorandum  in  writing  within  the  sta- 
tute. We  have  no  difficulty,  therefore,  in  coming  to  the 
conclusion  that  these  letters  may  be  looked  at  for  the  pur- 
pose of  seeing  whether  or  not  they  contain  a  sufficient  con- 
tract to  take  the  case  out  of  the  statute;  but  looking  at 
them,  we  do  not  think  they  do.  They  do  not  express  all  the 
terms  of  the  contract;  and  the  case  is  in  truth  governed  by 


(a)  2  B.  &  P.  238.  (c)  Alderson,  B.,  Rolfe,  B.,  and 

(b)  1  Bing.  9.  PlaU,  B. 
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Richards  v.  Porter^  which  was  cited  in  the  course  <^  the 
argumenty  and  in  which  Lord  Tenterden  gave  a  simihu'  ded- 
Bion  as  to  a  document  of  a  simihir  nature  whieh  was  then 
before  him.  There  is  a  distinct  refusal  on  the  part  of  the 
defendant  to  accept  iike  flour  which  he  had  bought  of  tiie 
plaintiff.  It  is  clear  from  the  letters  that  he  had  bought 
llie  flour  from  the  plaintiff  upon  some  contract  or  other; 
but  whether  he  bought  it  on  a  contract  to  take  the  particular 
barrels  of  flour  which  he  had  seen  at  the  warehouse,  or 
whellier  he  had  bought  them  on  a  particular  sample  whidi 
had  been  delivered  to  him,  on  the  condition  that  they  should 
agree  with  that  sample,  does  not  appear;  and  that  which  is 
in  truth  the  dispute  between  the  parties  is  not  settled  by  the 
contract  in  writing;  and  therefore  the  rule  must  be  dis- 
charged. 

Rule  dischaiged. 


In  the  Matter  of  Gorham  v.  The  Bishop  of  Exeter. 

OlR  F.  KELLVj  in  last  Term,  (June  6,)  obtained  a  role, 
calling  on  Sir  Herbert  Jenner  Fust,  Knight,  Dean  of  the 
Arches^  and  Official  Principal  of  the  Arches  Court  of 
Canterbury,  and  the  Archbishop  of  Canterbury,  to  shew 
cause  why  a  ymt  of  prohibition  should  not  issue,  to  pro- 
Sertou^^   hibit  them  and  each  of  them  from  admonishing,  or  requir- 

the  King  or 
not;  ana, 
therefore,  _b7 
t]ie2&8Will. 
4,  c.  92,  there 
!■  now  an  ap- 
peal, in  Buch 


Under  the 
26  Hen.  8,  c 
19,  an  appeal 
lay  from  the 
Archbishop's 
Court  to  the 
Bele^tes  in 
all  spiritual 
causes,  whe- 


ing  by  monition,  citation,  or  otherwise,  Henry  Lord  Bishop 
of  Exeter,  Balph  Barnes,  Gent,  the  secretary  of  the  said 
bishop,  and  deputy  registrar  of  the  principal  registry  of  the 
diocese  of  Exeter,  or  any  other  officer  of  the  said  bishop, 

,  to  the 
Judicial  Committee  of  the  PriTy  Council,  whose  decision  is  final 

SefMe,  that  the  9th  section  of  24  Hen.  8,  c  12,  which,  in  matten  touching  the  King,  girei 
an  appeal  from  certain  Ecclesiastical  Courts  to  the  Upper  House  of  Conyocation,  is  repealed 
by  the  25  Hen.  8,  c.  19. 

Quare, — ^Whether  a  proceeding  by  duplex  querela  is  a  "matter  touching  the  King'*  within 
the24Hen.  8,c.l2,  8.9. 
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or  of  his  episcopal  or  coneistoriBl  court,  or  iGrom  proceeding  ^  1850. 
to  enforce  or  give  effect  to  any  monition,  citation,  or  other 
process  requiring  the  said  bishop  or  officers  aforesaid  to 
transmit  or  cause  to  be  transmitted  to  the  registry  of  the 
said  Arches  Court  or  elsewhere,  the  letters  of  presentation 
of  her  Majesty,  under  the  Great  Seal,  bearing  date  the  2nd 
of  November,  1847,  addressed  to  the  said  Lord  Bishop  of 
Exeter,  and  presenting  the  Bev.  George  Cornelius  Gorham, 
clerk,  for  admission,  institution,  and  induction,  by  or  under 
the  authority  of  the  said  bishop,  to  the  vicarage  of  Bramp- 
ford  Speke,  in  the  county  of  Devon  and  in  the  diocese  of 
Exeter;  and  also  to  prohibit  the  said  Sir  Herbert  Jenner 
Fust  and  the  said  Archbishop  of  Canterbury,  and  each  of 
them,  finom  admitting,  instituting,  or  inducting,  or  author- 
ising the  admission,  institution,  or  induction  of  the  sud 
Geoige  Cornelius  Gorham  to  the  said  vicarage,  or  other- 
wise observing,  complying  with,  or  in  any  way  proceeding 
to  give  effect  to  or  carrying  into  execution  a  certain  order 
of  her  said  Majesty  in  Council,  on  or  about  the  9th  of 
March,  1850,  upon  a  certain  report  or  recommendation  of 
the  Judicial  Committee  of  the  Privy  Council,  in  a  certain 
cause  or  alleged  cause  of  appeal  from  the  judgment  of  the 
said  Arches  Court  in  a  suit  of  duplex  querela  between  the 
said  George  Cornelius  Gorham,  clerk,  and  the  said  Lord 
Bishop  of  Exeter,  and  which  said  report  or  recommenda- 
tion was  made  to  her  said  Majesty  by  the  said  Judicial 
Committee  of  the  Privy  Council  on  or  about  the  8th  of 
March,  1850. 

The  affidavits  in  support  of  the  application  stated  the 
following  facts :  —The  vicarage  of  Brampford  Speke,  in 
Devonshire,  is  a  benefice  with  cure  of  souls  in  the  diocese 
of  Exeter.  The  patronage  and  right  of  presentation  belong 
to  the  Queen,  who,  in  right  of  her  Crown,  is  seised  in  fee 
of  the  advowson  as  one  in  gross.  On  the  3rd  of  March, 
1847,  the  vicarage  became  void  by  death;  and  on  the  2nd 
of  November,  1847,  the  benefice  remaining  so  void,  the 
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1850^  Queen,  as  patron,  in  right  of  the  Crown,  did,  hj  letters 
patent  of  that  date,  present  to  the  Bishop  of  Exeter  llie 
Beverend  George  Cornelius  Gorham  as  her  Majesty's  clerk 
appointed  to  the  said  vicarage,  commanding  the  bishop  to 
admit  the  said  G.  C.  Gorham  thereto,  and  to  institate, 
induct,  and  invest  him,  and  do  all  other  matters  concerning 
the  admission,  institution,  and  induction  which  to  the 
bishop's  pastoral  office  belonged* 

The  bishop,  by  his  affidavit,  stated,  that  he  as  such 
bishop  as  aforesaid  is  the  ordinary,  and  hath  full  ecclesi- 
astical and  spiritual  jurisdiction  in  and  over  the  said  vicarage 
and  the  vicar  thereof  for  the  time  being;  and  that,  as  such 
bishop  and  ordinary,  he  has  fiill  and  sole  right  and  autho- 
rity by  law  to  admit,  institute,  and  induct,  or  to  authorise 
the  admission,  institution  and  induction  of,  each  and  every 
person  firom  time  to  time  presented  by  her  Majesty,  as  such 
patron  as  aforesaid,  for  admission  &c.  into  the  said  vicarage 
as  the  vicar  thereof;  and  that,  before  such  admission  &c., 
he,  as  such  bishop  and  ordinary,  has  also  the  full  and  sole 
right  and  authority  by  law,  and  it  is  moreover  his  bounden 
duty  and  obligation,  to  examine  the  person  so  presented, 
and  to  ascertain  and  determine,  as  the  spiritual  judge,  the 
fitness  and  qualifications  of  such  person  for  such  admission 
&c.,  with  reference  as  well  to  his  fidth  and  doctrine  as  to  his 
learning,  morals,  ability,  and  sufficiency,  according  to  the 
laws  ecclesiastical  of  this  reahn;  and  in  the  event  of  his 
finding  and  determining,  upon  such  examination,  that  the 
person  so  presented  is  unfit  or  disqualified,  by  reason  of  his 
insufficiency  in  any  of  the  matters  aforesaid,  then  to  refiise 
to  admit,  institute,  or  induct  such  person.  That,  on  the 
presentation  by  her  Majesty  of  the  said  G.  C.  Gorham,  and 
after  receipt  of  the  said  letters  patent,  the  bishop,  as  such 
bishop  and  ordinary,  according  to  his  said  right  and  duty  in 
that  behalf,  examined  the  said  G.  C.  Gorham,  in  order  to 
ascertain  and  determine  whether  he  was  fit  and  qualified,  ac- 
cording to  the  laws  ecclesiastical  of  this  realm,  to  be  admit- 
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ted  &c  to  the  said  vicarage;  and  that  upon  such  examination 
deponent  ascertained  and  determined,  according  to  his  con- 
cientioua  judgment  and  belief,  that  the  said  G.  C.  Gorham 
did  then  hold,  maintain,  and  affirm  certain  unsound  doctrines 
and  opinions,  contrary  to  the  true  christian  faith,  and  con. 
trary  to  and  inconsistent  with  the  doctrines  of  the  Church  of 
Englajid,  the  Thirty-nine  Articles  of  Religion,  and  the  Book 
of  Common  Prayer,  authorised  and  injoined  by  the  Act  of 
Uniformity  (13  &  14  Car.  2,  c.  4) ;  and  that,  by  reason  and 
in  consequence  of  the  said  G.  C.  Gorham  so  holding,  main- 
taining, and  affirming  such  doctrines  and  opinions,  the  de* 
ponent  as  such  bishop  and  ordinary  did  then  adjudge  and 
determine  that  the  said  G.  C.  Gorham  was^  as  the  depo-* 
nent  still  believes  him  to  be,  a  person  unfit  and  unqualified 
to  be  admitted  &c.  to  the  said  vicarage;  and  that  such 
holding,  maintaining,  and  affirming  such  doctrines  and  opin-* 
ions  as  aforesaid  was  a  lawfiil  and  sufficient  cause  for  the 
deponent's  refusing  to  admit  &c.  the  said  G.  C.  Gorham  to 
the  said  vicarage;  and,  by  reason  thereof,  the  deponent,  afl 
such  bishop,  &c.  thereupon  refused  to  admit  the  said  G.  C* 
Gorham  to  the  said  vicarage,  or  to  institute,  induct,  or  in* 
vest  him  &c. 

The  bishop  gave  notice  to  her  Majesty  of  his  refusal;  and 
in  Trinity  Term,  1848,  the  s^d  G.  C.  Gorham  commenced 
a  suit  of  duplex  querela  against  the  bishop  in  the  Arches 
Court  of  Canterbury  (a),  such  suit  being  in  the  nature  of 
an  appeal  from  the  said  judgment  and  determination  of  the 
bishop  as  such  bishop  and  ordinary.  The  suit  was  heard 
by  the  Dean  of  the  Arches  and  Official  Principal,  Sir  Her- 
bert Jenner  Fust;  and  on  the  2nd  of  August,  1849,  he  gave 
judgment,  that  the  said  G.  C.  Gorham  did  hold  and  main- 
tiun  such  unsound  doctrines  and  opinions  as  aforesaid,  and 
that,  by  reason  thereof,  he  was  unfit  and  unqualified  to  be 


1S60. 

In  re 
Gorham 

V, 

BiflBOP  or 

EXETIB. 


YOL.  r. 


(a)  2  Rob.  Eccl.  Cas.  I. 
TT 
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1850.  ^  admitted  &c.  to  the  said  vicarage;  and  that  the  lushop  had 
shewn  sufficient  reason  for  refusing  to  admit,  &c. :  and  the 
defendant  was  dismissed  with  costs. 

The  said  G.  C.  Gk>rham  appealed  fix»n  that  judgment  to 
the  Queen  in  Council,  and  petitioned  her  Majesty,  •*  that  the 
said  judgment  might  be  reversed  and  annulled;  and  that  the 
said  G.  C.  Gorham  might  be  declared  to  be  fit  and  qualified 
to  be,  and  might  be,  admitted,  &c.  to  the  said  vicarage." 
Her  Majesty  referred  the  petition  to  the  Judicial  Com- 
mittee, and  they  heard  counsel  on  both  sides  on  the  peti- 
tioD,  and  on  or  about  the  8th  of  March,  1850,  reported  to 
the  Queen  that  the  judgment  of  Sir  Herbert  Jenner  Fust 
ought  to  be  reversed;  and  that  it  ought  to  be  dedared  that 
the  bishop  had  not  shewn  sufficient  cause  why  the  said  G.  C. 
Gorham  should  not  be  admitted,  &c;  and  that  the  prindpal 
cause  ought  to  be  remitted  to  the  Court  of  Arches,  in  order 
that  right  might  be  there  done. 

The  Queen,  by  order  in  Council,  9th  of  Murch,  1850, 
approved  of  the  report,  and  durected  that  it  should  be  car- 
ried into  execution.  In  pursuance  of  that  order,  the  cause 
was  remitted  tot  he  Arches  Court;  and  the  Official  Princi- 
pal, in  order  to  carry  the  reconmiendation  of  the  Judicial 
Comnnttee  of  the  Privy  Council  into  effect,  caused  the 
registrar  of  the  Episcopal  Court  to  be  served  with  a  mo- 
nition to  return  into  the  Arches  Court  the  letters  patent 
by  which  the  said  G.  C.  Gorham  was  presented  to  the 
bishop  for  admisdon,  &c.  A  copy  of  the  monition  was 
also  served  upon  the  bishop,  who  now  deposed  that  he  was 
informed  and  believed,  that  the  last-mentioned  Order  in 
Council  was  about  to  be  enforced,  and  the  admission  to  take 
place,  unless  a  prohibition  were  granted* 

The  bishop's  affidavit  also  stated,  that  mnce  the  hearing 
of  the  said  appeal  by  the  said  Judicial  Comnnttee,  he  had 
been  advised  by  counsel  that  the  said  G.  C.  Gorham  was 
not  entitled  to  appeal  from  the  said  judgment  of  the  Arches 
Court  to  the  Queen  in  Council,  nor  had  her  Majesty  power 
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or  authority  by  law  to  refer  the  petition  to  the  Judicial 
Committee,  nor  had  the  Judicial  Committee  power  to  hear  or 
report  thereon;  and  that  her  Majesty  had  not  power,  &c., 
to  make  the  said  Order  in  Council  of  the  9th  March,  1850, 
nor  the  Official  Principal  to  give  it  effect,  nor  the  Archbishop 
of  Canterbury  to  admit,  &c.;  but  that  the  appeal  and  all 
the  proceedings  thereon  were  void,  and  the  judgment  of 
the  Arches  Court  still  in  force.  That  he  was  not,  before  or 
at  the  time  of  the  hearing  of  the  said  appeal  before  the 
Judicial  Committee  of  the  Privy  Council,  nor  for  some  time 
afterwards,  informed  or  aware  that  the  said  G.  C.  Gorham 
was  not  entitled  or  allowed  by  law  to  appeal  to  her  Ma- 
jesty in  Council  against  the  said  judgment,  or  that  the  said 
matters  and  proceedings  had,  or  likely  to  be  had  thereon, 
were  or  would  be  nuU  and  void  in  law;  and  that  he  had  no 
opportunity,  and  was  not  able,  at  any  time  before  or  during 
the  hearing  of  the  said  appeal,  to  object  to  or  protest  against 
the  jurisdiction  or  authority  of  her  Majesty,  or  of  the  said 
Judicial  Committee,  in  the  matters  aforesdd." 

In  last  Easter  Term  (April  25th),  the  Bishop  of  Exeter 
made  a  similar  application  for  a  prohibition  to  the  Court  of 
Queen's  Bench  (a);  and  that  Court,  after  taking  time  for 
consideration,  refused  to  grant  a  rule.  Later  in  the  same 
Term  (May  2),  application  was  made  to  the  Court  of  Com- 
mon Pleas  (b);  and  that  Court  also,  after  conaderation,  re- 
fused to  grant  a  rule. 
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The  Attomey-GcTieralj  Greenwood,  and  CowUnff,  shewed 
cause  (c). — The  case  involves  two  questions:  First,  whether 
the  9th  section  of  the  24th  Hen.  8,  c.  12,  is  incorporated 
with  the  25th  Hen.  8,  c  19 :  Secondly,  if  it  be,  whether  this 
is  a  cause,  matter,  or  contention  touching  the  Queen.    The 


(a)  15  Q.  B.  52.  29tli,  and  July  Ist  and  2nd,  be- 

(h)  9  C.  B.  fore  Pollock,  C.B.,  AldersoUy  B., 

(c)  The  rule  was  argued  June     Ito^fe,  B.,  and  PUOt^  B. 

T  T  2 


636 


1850. 


Inr€ 

GOBHAK 
V, 

Bishop  or 

EZXTXE. 


BXCHEQUER  REPORTS. 

Court  cannot  fi»il  to  see  that  the  object  of  this  appUcatioii 
is  to  revive  the  authority  of  the  Convocation,  a  proceeding 
which  is  thus  denounced  as  a  dangerous  experiment  by 
Burke,  m  his  Letter  to  the  Sheriffs  of  Bristol:  "  We  know 
that  the  Convocation  of  the  clergy  had  formerly  been  called, 
and  sat  with  nearly  as  much  regularity  to  buoness  as  Par- 
liament itself.  It  is  now  called  for  form  only.  It  sits  for 
the  purpose  of  making  some  polite  ecclesiastical  compli- 
ments to  the  king;  and  when  that  grace  is  said,  retires,  and 
is  heard  of  no  more.  It  is,  however,  a  part  of  the  consti- 
tution, and  may  be  called  out  into  act  and  energy  whenever 
there  is  occasion,  and  whenever  those  who  conjure  up  that 
spirit,  will  choose  to  abide  the  consequences.  It  is  wise  to 
permit  its  legal  existence;  it  is  much  wiser  to  continue  it  a 
legal  existence  only."  In  considering  these  questions,  it  is 
important  to  observe  the  discrepancy  between  the  arrange- 
ment of  the  sections  of  the  24  Hen.  8,  c.  12,  on  the  origi- 
nal record,  and  as  usually  printed.  That  statute,  as  en* 
grossed  on  the  original  record,  consists  of  four  sections 
only(a) :  the  first  comprises  the  1st,  2nd,  and  3rd  sections 


(a)  In  the  edition  of  the  Sta- 
tutes printed  by  command  of  his 
Majesty  King  George  the  Third, 
in  pursuance  of  an  address  of  the 
House  of  Commons,  the  24  Hen. 
8,  c.  12,  stands  thus  : — "  An  Act 
that  the  appeals  in  such  cases  as 
have  been  used  to  be  pursued  to 
the  See  of  Rome  shall  not  be  from 
henceforth  had  ne  used  but 
within  this  realm." — '  Where,  by 
divers  sundry  old  authentic  his- 
tories and  chronicles,  it  is  mani- 
festly declared  and  expressed, 
that  this  realm  of  England  is  an 
empire,  and  so  hath  been  accept- 
ed in  the  world,  governed  by  one 
supreme  head  and  king,  having 
the  dignity  and  royal  estate  of 


the  imperial  crown  of  the  same, 
unto  whom  a  body  politic,  com- 
pact of  all  sorts  and  degrees  of 
people,  divided  in  terms  and  by 
names  of  spirituality  and  tempo- 
ralty,  been  bounden  and  owen  to 
bear,  next  to  God,  a  natural  and 
humble  obedience ;  he  being  also 
institute  and  furnished,  by  the 
goodness  and  sufferance  of  Al« 
mighty  God,  with  plenary,  whole, 
and  entire  power,  pre-eminence, 
authority,  prerogative,  and  juris- 
diction, to  render  and  yield  jus- 
tice and  final  determination  to  all 
manner  of  folk,  resiants  or  sub- 
jects within  this  his  realm,  in  all 
causes,  matters,  debates,  and  con- 
tentions happening  to  occur,  in- 
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of  the  statute  as  printed  in  the  ordinary  editions;  the  second 
is  the  same  as  the  4th;   the  third  comprises  the  5th,  Gth, 


surge,  or  begin  within  the  limits 
thereof,  without  restraint  or  pro- 
▼ocation  to  any  foreign  princes 
or  potentates  of  the  world :  The 
bodj  spiritual  whereof  having 
power,  when  any  cause  of  the 
law  divine  happened  to  come  in 
question,  or  of  spiritual  learning, 
then  it  was  declared,  interprete, 
and  shewed  by  that  part  of  the 
said  body  politic  called  the  spiri- 
tuality, now  being  usually  called 
the  English  church,  which  always 
hath  been  reputed  and  also  found 
of  that  sort,  that  both  for  know- 
ledge, int^rity,  and  sufficiency 
of  number,  it  hath  been  always 
thought,  and  is  also  at  this  hour, 
sufficient  and  meet  of  itself,  with- 
out the  intermeddling  of  any  ex- 
terior person  or  persons,  to  de- 
clare and  determine  all  such 
doubts,  and  to  administer  all  such 
offices  and  duties,  as  to  their 
rooms  spiritual  doth  appertain ; 
For  the  due  administration  where- 
of, and  to  keep  them  from  cor- 
ruption and  sinister  affection,  the 
king's  most  noble  progenitors, 
and  the  antecessors  of  the  nobles 
of  this  realm,  have  sufficiently  en- 
dowed the  said  church  both  with 
honour  and  possessions  :  And  the 
laws  temporal,  for  trial  of  pro- 
perty of  lands  and  goods,  and  for 
the  conservalion  of  the  people  of 
this  realm  in  unity  and  peace 
without  ravyn  or  spoil,  was  and 
yet  is  administered,  adjudged,  and 
executed  by  sundry  judgesand  ad- 
ministers of  the  other  part  of  the 
said  body  politic,  called  the  tem- 


poralty ;  and  both  their  authori- 
ties and  jurisdictions  do  conjoin 
together  in  the  due  administra- 
tion of  justice,  the  one  to  help 
the  other :  And  whereas  the  king, 
his  most  noble  progenitors,  and 
the  nobility  and  commons  of  this 
said  realm,  at  divers  and  sundry 
Parliaments,  as  well  in  the  time 
of  King  Edward  the  First,  Ed- 
ward the  Third,  Richard  the  Se- 
cond, Henry  the  Fourth,  and 
other  noble  kings  of  this  realm, 
made  sundry  ordinances,  laws, 
statutes,  and  provisions  for  the 
entire  and  sure  conservation  of 
the  prerogatives,  liberties,  and 
pre-eminences  of  the  said  imperi- 
al crown  of  this  realm,  and  of  the 
jurisdictions  spiritual  and  tem- 
poral of  the  same,  to  keep  it  from 
the  annoyance  as  well  of  the  see 
of  Rome,  as  from  the  authority 
of  other  foreign  potentates,  at- 
tempting the  diminution  or  viola- 
tion thereof,  as  often,  and  from 
time  to  time,  as  any  such  annoy- 
ance or  attempt  might  be  known 
or  espied :  And  notwithstanding 
the  said  good  statutes  and  ordi- 
nances made  in  the  time  of  the 
king*s  most  noble  progenitors,  in 
preservation  of  the  authority  and 
prerogative  of  the  said  imperial 
crown,  as  is  aforesaid;  yet,  ne- 
vertheless, siihen  the  making  of 
the  said  good  statutes  and  ordi- 
nances divers  and  sundry  incon- 
veniences and  dangers,  not  pro- 
vided for  plainly  by  the  said  for- 
mer acts,  statutes,  and  ordinan- 
ces, have  arisen  and  sprung  by 
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and  7ih;  and  the  fourth  includes  the  8tb,  9tb,  and  lOth* 
The  Ist  section  prohibits  appeals  to  the  see  of  Some,  in 


reason  of  appeals  saed  out  of  this 
realm  to   the  see  of  Rome  in 
causes  testamentary,   causes  of 
matrimon J  and  dlTorces,  right  of 
tithes,  oblations  and  obventions, 
not  only  to  the  great  inquieta- 
tion,  vexation,  trouble,  costs,  and 
charges  of  the  king*s  highness, 
and  manj  of  his  subjects  and  re- 
siants  in  this  his  realm,  but  also 
to  the  great  delay  and  let  to  the 
true  and  speedy  determination  of 
the  said  causes,  for  so  much  as 
the  parties  appealing  to  the  said 
court  of  Rome  most  commonly  do 
the  same  for  the  delay  of  justice: 
And  forasmuch  as  the  great  dis- 
tance of  way  is  so  far  out  of  thb 
realm,    so   that   the   necessary 
proofi,  nor  the  true  knowledge  of 
the  cause,  can  neither  there  be  so 
well  known,    ne   the  witnesses 
there  so  well  examined,  as  within 
this  realm,  so  that   the  parties 
grieved  by  means  of  the  said  ap- 
peals be  most  times  without  re- 
medy :*  *  ^  In  consideration  where- 
of, the  king*s  highness,  his  nobles 
and   commoDs,    considering  the 
great  enormities,  dangers,  long 
delays  and  hurts,  that  as  well  to 
his  highness  as  to  his  said  nobles, 
subjects,  commons,  and  resiants 
of  this  his  realm,  in  the  said  causes 
testamentary,  causes  of  matrimo- 
ny and  divorces,  tithes,  oblations 
and  obventions,  do  daily  ensue, 
doth  therefore  by  his  royal  as- 
sent, and  by  the  assent  of  the 
lords  spiritual  and  temporal,  and 
the  commons,  in  this  present  Par- 
liament assembled,  and  by  autho- 


rity of  the  same,  enact,  estaUisbv 
and  ordain,  that  all  causes  testa- 
mentary, causes   of  matrimoDy 
and  divorces,  rights  of  tttliea,  ob- 
lations and  obventions,  the  know- 
ledge whereof,  by  the  goodness  of 
princes  of  thb  realm,  and  by  the 
laws  and  customs  of  the  uane^ 
appertaineth  to  the  sfHritoal  ju- 
risdiction of  this  realm,  already 
commenced,  moved,  depoiding, 
being,  haj^ning,   or   hereafter 
coming  in  contention,  debate,  oir 
question  within  thb  realm,  or 
within  any  the  king's  dominions 
or  marches  of  the  same,  or  dae- 
where,  whether  they  concern  the 
king  our  sovereign  lord,  hb  hem 
or  successors,  or  any  other  sub- 
jects or  resiants  within  the  same^ 
of  what  degree  soever  they  be, 
shall  be  from  henceforth  heard, 
examined,  discussed,  clearly,  fi- 
nally, and  definitively  adjudged 
and  determined  within  the  king's 
jurisdiction  and  authority,   and 
not  elsewhere,   in   such   courts 
spiritual   and   temporal  of  the 
same  as  the  natures,  conditions, 
and  qualities  of  the  causes  and 
matters  aforesaid  in  contention, 
or  hereafter  happening  in  con- 
tention,   shall  reqiure,   without 
having  any  respect  to  any  custom, 
use,  or  sufferance,  in  hindrance, 
let,  or  prejudice  of  the  same,  or 
to  any  other  thing  used  or  suf- 
fered to  the  contrary  thereof  by 
any  other  manner  of  person  or 
persons  in  any  manner  of  wise; 
any  foreign  inhibitions,  a{^)ea]8, 
sentences,    summons,    citations. 
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siupenalons,  interdictions,  excom- 
munications, restraints,  judg- 
ments, or  any  other  process  or 
Impediments,  of  what  natures, 
names,  qualities,  or  conditions 
soeTer  they  be,  from  the  see  of 
Bome,  or  any  other  foreign  courts 
or  potentates  of  the  world,  or 
from  and  out  of  this  realm,  or 
any  other  the  king's  dominions 
or  marches  of  the  same,  to  the 
see  of  Rome,  or  to  any  other  fo- 
reign courts  or  potentates,  to  the 
let  or  hnpediment  thereof  in  any- 
wise notwithstanding.  And  that 
it  shall  be  lawful  to  the  king  our 
soTereign  lord,  and  to  his  heirs 
and  successors,  and  to  all  other 
subjects  or  resiants  within  this 
realm,  or  within  any  of  the  king's 
dominions  or  marches  of  tlie 
same,  notwithstanding  that  here- 
after it  should  happen  any  ex- 
commengements,  excommunica- 
tions, interdictions,  citations,  or 
any  other  censures  or  foreign 
process  out  of  any  outward  parts, 
to  be  fulminate,  promulged,  de- 
clared, or  put  in  execution  with- 
in this  said  realm,  or  in  any  other 
place  or  places,  for  any  of  the 
causes  before  rehearsed,  in  preju- 
dice, derogation,  or  contempt  of 
this  said  Act,  and  the  very  true 
meaning  and  execution  thereof, 
may  and  shall  nevertheless  as 
well  pursue,  execute,  have,  and 
enjoy  the  effects,  profits,  benefits, 
and  commodities  of  all  such  pro- 
cesses, sentences,  judgments,  and 
determinations  done,  or  hereafter 
to  be  done,  in  any  of  the  said 


courts  spiritual  or  temporal,  as 
the  cases  shall   require,  within 
the  limits,  power,  and  authority 
of  this  the  king's  said  realm  and 
dominions  and  marches  of  the 
same,  and  those  only  and  none 
other  to  take  place,  and  to  be 
firmly  observed  and  obeyed  with- 
in the  same:  As  also,  that  all 
the  spiritual   prelates,    pastors, 
ministers,  and  curates  within  this 
realm  and  the  dominions  of  the 
same,  shall  and  may  use,  minis- 
ter, execute,  and  do,  or  cause  to 
be  used,  executed,    ministered, 
and  done,  all  sacraments,  sacra- 
mentals,  divine  services,  and  all 
other  things  within  the  said  realm 
and  dominions,  unto  all  the  sub- 
jects of  the  same,  as  Catholic  and 
Christian  men  owen  to  do;  any 
former  citations,  processes,  inhi- 
bitions, suspensions,  interdictions, 
excommunications,    or   appeals, 
for  or  touching  the  causes  afore- 
said, from  or  to  the  see  of  Rome, 
or  any  other  foreign  prince  or 
foreign  courts,  to  the  let  or  con- 
trary thereof  in  any  wise  not- 
withstanding.   And  if  any  of  the 
sud  spiritual  persons,  by  the  oc- 
casion of  the  said  fulminations  of 
any  of  the    same  interdictions, 
censures,  inhibitions,  excommu- 
nications,   appeals,    suspensions, 
summons,  or  other  foreign  cita- 
tions for  the  causes  beforesaid,  or 
for  any  of  them,  do  at  any  time 
hereafter  refiise  to  minister  or 
cause  to  be  ministered  the  said 
sacraments  and  sacramentals  and 
other  divine  services  in  form  as 
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2nd  section  enforces  that  enactment  by  the  impositian 
of  penalties.    The  3rd  section  provides  for  the  mode  of  ap- 


is aforesaid,  shall  for  erery  suck 
time  or  times  that  they  or  any  of 
them  do  refuse  so  to  do  or  cause 
to  be  done,  have  one  yearns  im- 
prisonment, and  to  make  fine 
and  ransom  at  the  king's  plea- 
sure. 

2.  ''*'  And  it  is  further  enacted 
by  the  authority  aforesaid,  that  if 
any  person  or  persons  inhabiting 
or  resiant  within  this  realm,  or 
within  any  of  the  king*s  said  do- 
minions, or  marches  of  the  same, 
or  any  other  person  or  persons, 
of  what  estate,  condition,  or  de- 
gree soever  he  or  they  be,  at  any 
time  hereafter,  for  or  in  any  of 
the  causes  aforesaid,  do  attempt, 
moTe,  purchase,  or  procure,  firom 
or  to  the  see  of  Rome,  or  from  or 
to  any  other  foreign  court  or 
courts  out  of  this  realm,  any  man- 
ner of  foreign  process,  inhibitions, 
appeals,  sentences,  summons,  ci- 
tations, suspensions,  interdictions, 
excommunications,  restraints,  or 
judgments,  of  what  nature,  kind, 
or  quality  soever  they  may  be,  or 
execute  any  of  the  same  process, 
or  do  any  act  or  acts  to  the  let, 
impediment,  hindrance,  or  dero- 
gation of  any  process,  sentence, 
judgment,  or  determination  had, 
made,  done,  or  hereafter  to  be 
had,  done,  or  made,  in  any  courts 
of  this  realm,  or  the  king's  said 
dominions  or  marches  of  the 
same,  for  any  of  the  causes  afore- 
said, contrary  to  the  true  mean- 
ing of  this  present  Act  and  the 
execution  of  the  same,  that  then 
every  such  person  or  persons  so 


doing,  and  their  fimtors,  com- 
forters, abettors,  procareTs,  ex- 
ecutors, and  counseDoTs,  and 
every  of  them,  being  convict  of 
the  same,  for  every  such  default 
shall  incur  and  run  in  the  same 
pains,  penalties,  and  forfeitares 
ordained  and  provided  by  the 
Statute  of  Provision  and  Fraemn- 
nire,  made  in  the  sixteenth  year 
of  the  reign  of  the  ri^t  noble 
prince  King  Richard  11.,  against 
such  as  attempt,  procure,  or  make 
provision  to  the  see  of  Rome,  or 
elsewhere,  for  any  thing  or  things 
to  the  derogation  or  contrary  to 
the  prerogative  or  jurisdiction 
of  the  crown  and  dignity  of  thn 
realm. 

3.  ^*And  furthermore,  in  es- 
chewing the  said  great  enormi- 
ties, inquietations,  dekys,  charges, 
and  expenses  hereafter  to  be  sus- 
tained in  pursuing  of  such  ap- 
peals and  foreign  process,  for 
and  concemmg  the  causes  afore- 
said or  any  of  them,  do  there- 
fore by  authority  aforesud  or- 
dain and  enact,  that  in  such 
cases  where  heretofore  any  of 
the  king's  subjects  or  resiants 
have  used  to  pursue,  provoke,  or 
procure  any  appeal  to  the  see  of 
Rome,  and  in  all  other  cases  of 
appeals,  in  or  for  any  of  the 
causes  aforesaid,  they  may  and 
shall  from  henceforth  take,  have, 
and  use  their  appeals  within  this 
realm,  and  not  elsewhere,  in  man- 
ner and  form  as  hereafter  en- 
sueth,  and  not  otherwise;  that  is 
to  say,  first  from  the  archdeacon 


.^ 
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peak  within  this  realm,  viz.  firom  the  archdeacon^  if  the  cause 
began  there,  to  the  bishop  diocesan;  from  the  bishop  dio- 


or  his  official,  if  the  matter  or 
cause  be  there  begun,  to  the 
bishop  diocesan  of  the  •  said  see, 
if  in  case  an  j  of  the  parties  be 
grieved;  And  like  wise  if  it  be 
commenced  before  the  bishop 
diocesan  or  his  commissary,  from 
the  bishop  diocesan  or  his  com- 
missary, within  fifteen  days  next 
ensuing  the  judgment  or  sentence 
thereof  there  given,  to  the  Arch- 
bishop of  the  province  of  Canter- 
bury, if  it  be  within  his  province, 
And  if  it  be  within  the  province 
of  York,  then  to  the  Archbishop 
of  York,  and  so  likewise  to  all 
other  archbishops  in  other  the 
king's  domintons,^a8  the  case  by 
the  order  of  justice  shall  require; 
and  there  to  be  definitively  and 
finally  ordered,  decreed,  and  ad- 
judged, according  to  justice, 
without  any  other  appellation  or 
provocation  to  any  other  person 
or  persons,  court  or  courts :  And 
if  the  matter  or  contention  for 
any  of  the  causes  aforesaid  be  or 
shall  be  conmienced,  by  any  of 
the  king's  subjects  or  resiants, 
before  the  archdeacon  of  any 
archbishop,  or  his  commissary, 
then  the  party  grieved  shall  or 
may  take  lus  appeal,  within  fif- 
teen days  next  after  judgment  or 
sentence  there  given,  to  the  Court 
of  the  Arches  or  audience  of  the 
same  archbishop  or  archbishops; 
and  from  the  said  Court  of  the 
Arclies  or  audience,  within  fifteen 
days  then  next  ensuing  after 
judgment  or  sentence  there  given, 
to  the  archbishop  of  the  same 


province,  there  to  be  definitely 
and  finally  determined,  without 
any  other  or  further  process  or 
appeal  thereupon  to  be  had  or 
sued. 

4.  ^^  And  it  is  further  enacted 
by  the  authority  aforesaid,  that  all 
and  every  matter,  cause,  and 
contention  now  depending,  or  that 
hereafter  shall  be  commenced  by 
any  of  the  king's  subjects  or  re- 
siants for  ukjof  the  causes  afore- 
said, before  any  of  the  said  arch- 
bishops, that  then  the  same  mat- 
ter or  matters,  contention  or  con- 
tentions, shall  be  before  the  same 
archbishop  where  the  sud  matter, 
cause,  orprocess^shall  be  so  com- 
menced, definitively  determine!, 
decreed,  or  adjudged,  without 
any  other  appeal,  provocation,  or 
any  other  foreign  process  out  of 
this  realm,  to  be  sued  to  the  let 
or  derogation  of  the  said  judg- 
ment, sentence,  or  decree,  other- 
wise than  is  by  this  Act  limited 
and  appointed.  Saving  always  the 
prerogative  of  the  Archbishop  and 
church  of  Canterbury,  in  all  the 
foresaid  causes  of  appeals  to  him 
and  to  his  successors,  to  be  sued 
within  this  realm,  in  such  and 
like  wise  as  they  have  been  ac- 
customed and  used  to  have  here- 
tofore: And  in  case  any  cause, 
matter,  or  contention  now  de- 
pending for  the  causes  before  re- 
hearsed, or  any  of  them,  or  that 
hereafter  shall  come  in  contention 
for  any  of  the  same  causes,  in  any 
of  the  foresaid  courts,  which  hath, 
doth,  shall,  or  may  touch  the 
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cesan^  if  commenced  before  him,  then  within  fifteen  days 
to  the  archbishop,  and  there  to  be  definitely  adjudged;  or  if 
commenced  before  the  archdeacon  of  any  archbishop,  to  the 
Court  of  Arches,  and  from  that  Court  to  the  archbishop  of 
the  province,  there  to  be  definitively  adjudged.  The  4th  sec- 
tion, in  that  part  which  corresponds  with  the  8th  of  the  ordi- 
nary editions,  enacts,  that  causes  commenced  before  any 
archbishop  shall  be  by  him  ^^  definitely  determined."    Then 


king,   his    h^rs   or   successors, 
kings  of  this  realm,  that  in  all 
and  every  such  case  or  cases  the 
party  grieved,  as  before  is  sidd, 
shall  or  may  appeal  from   any 
of  the  said  Courts  of  this  realm, 
where     the    said    matter    now 
being  in    contention,    or   here- 
after  shall  come  in  contention, 
touching  the  king,  his  heirs  or 
successors,  as  is  aforesaid,  shall 
happen    to   be   yentilate,    com- 
menced, or  begun,  to  the  spiritual 
prelates  and  other    abbots  and 
priors  of  the  Upper  House,  as- 
sembled and  convocate  by   the 
king*8  writ  in  the  Convocation 
being  or  next  ensuing  within  the 
province  or  provinces  where  the 
same  matter  of  contention  is  or 
shall  be  begun;    So  that  every 
such  appeal  be  taken  by  the  party 
grieved  within  fifteen  days  next 
after  the  judgment  or  sentence 
thereupon  given  or  to  be  given. 
And  that  whatsoever  be  done,  or 
shall  be  done  and  affirmed,  deter- 
mined, decreed,  and  adjudged  by 
the  foresaid  prelates,  abbots,  and 
priors  of  the  Upper  House  of  the 
said  convocation,  as  is  aforesaid, 
appertaining,  concerning,  or  be- 
longing to  the  king,  his  heirs  and 
successors,  in  any  of  these  fore- 


Bud  causes  of  appeals,  shall  stand 
and  be  taken  for  a  final  deoree, 
sentence,   judgment,     definition, 
and  determination,  and  the  same 
matter,    so    determined,     never 
after  to  come  in  question  and  de- 
bate, to  be  examined  in  any  other 
court  or  courts:  And  if  it  shall 
happen  any  person  or    persons 
hereafter  to  pursue  or  provoke 
any  appeal  contrary  to  the  efiect 
of  this  Act,  or  refuse  to  obey*  exe- 
cute, and  observe  all  things  com- 
prised within  the  same,  concern- 
ing the  said  appeals,  provocations, 
and  other  foreign  proceaaea  to  be 
sued  out  of  this  realm,  for  any 
the  causes  aforesaid,  tliat  then 
every  such  person  or  persons  so 
doing,  refusing  or  offending,  con- 
trary to  the  true  meaning  of  this 
Act,  their  procurers,  fautors,  ad- 
vocates, counseUors,  and  abettors, 
and  every  of  them,  shall  incur 
into   the  puns,  forfeitures,  and 
penalties  ordained  and  provided 
in  the  said  statute  made  in  the 
said   sixteenth    year    of    King 
Richard  IL,  and  with  like  pro- 
cess to  be  made  against  the  said 
offenders  as  in  the  same  statute 
made  in  the  said  sixteenth  year 
more  plainly  appeareth." 
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the  portion  coirespondiog  vdth  the  9tli  section  says,  that 
in  an  J  cause  depending  '^  in  any  of  the  aforesaid  Courts," 
that  is,  those  Courts  mentioned  in  the  3rd  section,  if  the 
matter  touches  the  king,  the  appeal  shall  be  to  the  Upper 
House  of  Convocation.  The  argument  on  the  other  side  in 
substance  is,  that  the  24  Hen.  8,  c.  12,  having  taken  away 
the  right  of  appeal  in  three  sorts  of  spiritual  cases,  and 
transferred  it  to  certain  tribunals  vrithin  the  realm,  when 
the  25  Hen.  8,  c  19,  extended  that  enactment  to  all  spiri- 
tual cases,  it  necessarily  extended  the  provisions  of  the 
4th  section,  by  which,  in  the  case  of  matters  touching 
the  king,  the  appeal  is  to  go  to  the  Upper  House  of  Con- 
vocation. But  the  foundation  of  that  argument  fails,  be- 
cause there  is  no  appeal  where  the  suit  is  originally  com- 
menced in  the  Archbishop's  Court.  And  it  may  be  here 
observed,  that  the  sentence  of  divorce  of  the  king  from 
Queen  Katherine  of  Arragon,  pronounced  by  Archbishop 
Cranmer,  and  which  is  found  in  the  life  of  Henry  VHL  by 
Lord  Herbert  of  Cherbury,  p.  347  (a),  foUows  the  language 
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(a)  The  part  of  the  sentence 
referred  to  is  as  follows : — "  Id- 
drco  nos  Thomas  Archiepiscopus 
Primas  et  Legatus  antedictus, 
Christi  nomine  primitos  invocato, 
ac  solum  Denm  prss  oculis  noe- 
tris  habentes,  pro  nidlitate  et 
invaliditate  dicti  matrimonii  pro- 
nimciamus,  decemimus,  et  decla- 
ramus,  ipsomque  prsetenstun  ma* 
trimoniiim  fuisse  et  esse  nullum 
et  invalidum,  ac  divino  jure  pro- 
hibente  contractum  et  consum- 
matum,  nnlliusque  valoris  aut  mo- 
menti  esse,  sed  viribus  et  firmi- 
tate  juris  caruisse  et  carere ;  prse- 
fatisque  illustrissimo  et  potentis- 
simo  principi  Henrico  Octavo  ac 
SerenissimiB  Dominie  CatharinsB 
non  licere  in  eodem  praetenso  ma- 
trimonio  remanere  etiam  pronun- 


ciamus,  decernimus  et  declara- 
mus,  ipsosque,  illustrissimum  et 
potentissimum  principem  Henri- 
cum  Octayum  et  serenissimam 
domimun  Catherinam,  quatenua 
de  facto  et  non  de  jure  dictum 
prsetensum  matrimonium  ad  in- 
vicem  contraxerunt  et  consum- 
marunt,  ab  invicem  separamus  et 
divortiamus,  atque  sic  separatos 
et  divortiatos,  necnon  ab  omul 
vinculo  matrimoniali  respectu 
dicti  prffitensi  matrimonii,  liberos 
et  immunes  fuisse  et  esse  pronun- 
ciamus,  decernimus,  et  declara- 
mus  per  banc  nostram  senteniiam 
diffinUivamj  sive  hoc  nostrum 
Jinale  deeretum,  quam  sive  quod 
ferimus  et  promulgamus  in  his 
scriptb.** 
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of  the  first  part  of  the  4th  sectioa  of  the  24  Hen.  8,  c  12. 
[Aldersanj  B. — ^Might  there  not  be  an  appeal  fix)m  the  Dele- 
gates to  the  Convocation?    In  Havor  v.  7%oro/(a),  Rkk- 
ardsofij  C.  J^  draws  a  distinction  between  the  words  ^  de- 
finitive'' and  ^^  finaL**     He  observes,  that,  notwithstanding 
the  25  Hen.  8,  c.  19,  renders  the  sentence  of  the  Delegates 
'^  definitive,''  the  king  may  grant  a  commission  of  review; 
but  that  it  would  have  been  otherwise  if  the  statute  had 
said  that  the  sentence  of  the  Delegates  should  be  ^  final" 
Also  in  Gibson's  Codex,  tit.  zlv.  c.  vL  p.  1038,  it  is  said, 
**  When  the  case  of  the  royal  power  to  grant  a  review  came 
under  consideration,  4  Car.  1,  two  things  were  observed  by 
Richardson  in  favour  of  the  ])rerogative:  first,  that  the  words 
of  this  statute  are  no  further  appeals  to  be  hady  and  that  the 
commission  of  review  seems  not  to  be  an  appeal,  but  only  a 
suspension  of  the  former  sentence;  secondly,  that  whereas 
the  words  of  the  24  Hen.  8,  in  case  of  the  archbishops, 
are,  that  the  cause  shall  \>e  finally  adjudged  and  finally  de- 
termined;  and  in  case  of  the  Upper  House  of  Convocation, 
that  their  decree  shall  he  final,  and  never  after  come  m  quies' 
tion  and  debate;  here,  in  the  case  of  the  king,  the  expression 
is  only  definitivey  (which,  in  the  language  of  the  common 
and  canon  law,  doth  not  exclude ykr/Sfter  consideration);  and 
that  no  further  appeals  shall  be  had^  which  exclude  not  a  re- 
view in  virtue  of  a  new  commission."    Pollocky  C.  B. — ^The 
passage  in  4  Institute,  341,  is  to  the  same  effect.] 

But  assuming  that  under  the  9th  section  of  the  24 
Hen.  8,  c.  12,  an  appeal  lay  firom  the  Archbishop's  Court 
to  the  Upper  House  of  Convocation  in  matters  touching  the 
Crown,  that  enactment  is  not  incorporated  with  the  25 
Hen.  8,  c  19  (A),  but  is  virtually  repealed  by  it.     The  pre- 


(a)  Litt.  Rep.  228. 

{b)  In  the  edition  of  the  Sta- 
tutes printed  by  command  of  his 
Majesty  King  George  the  Third, 
in  pursuance  of  an  address  of 


the  House  of  Commons,  the  25 
Hen.  8,  c  19,  stands  thiis : — *^  An 
Act  for  the  Submission  of  the 
Clergy  to  the  Eing*s  Majesty.** 
— *  Where  the  king*s  humble  and 
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amble  of  the  latter  statute  shews  that  the  Convocations  of 
the  cleigy  were  usurping  the  prerogative  of  the  Crown.   Up 


obedient  subjects,  the  clergy  of 
tbis  realm  of  England,  have  not 
onlj  knowledged  according  to  the 
tmtbythatthe  Convocations  of  the 
same  dergj  is,  always  bath  been, 
and  ought  to  be  assembled  only 
by  the  king*s  writ,  but  also  sub- 
mitting themselves  to  the  king*s 
majesty,  have  promised  in  verba 
mcerdotiij  that  they  will  never 
from  henceforth  prestmie  to  at- 
tempt, allege,  claim,  or  put  in 
ure,  or  enact,  promulge,  or  exe- 
cute any  new  canons,  constitu- 
tions, ordinance  provincial,  or 
other,  or  by  whatsoever  other 
name  they  shall  be  called,  in  the 
Convocation,  unless  the  king*s 
most  royal  assent  and  licence  may 
to  them  be  had,  to  make,  pro- 
mulge, and  execute  the  same, 
and  that  his  majesty  do  give  his 
most  royal  assent  and  authority 
in  that  behalf:  And  where  divers 
constitutions,  ordinances,  and  ca- 
nons, provincial  or  synodal,  which 
heretofore  have  been  enacted,  and 
be  thought  not  only  to  be  much 
prejudicial  to  the  king's  preroga- 
tive royal,  and  repugnant  to  the 
laws  and  statutes  of  this  realm, 
but  also  over  much  onerous  to 
his  highness  and  his  subjects,  the 
said  clergy  hath  most  humbly  be- 
sought the  king's  highness,  that 
the  said  constitutions  and  canons 
may  be  committed  to  the  exami- 
nation and  judgment  of  his  high- 
ness, and  of  thirty-two  persons 
of  the  king's  subjects,  whereof 
sixteen  to  be  of  the  Upper  and 
Nether  House  of  the  Parliament 


of  thetemporalty,  and  the  other 
sixteen  to  be  of  the  clergy  of  this 
realm,  and  all  the  said  thirty- 
two  persons  to  be  chosen  and 
appointed  by  the  king's  majesty; 
and  that  such  of  the  said  consti- 
tutions and  canons  as  shall  be 
thought  and  determined  by  the 
said  thirty-two  persons,  or  the 
more  part  of  them,  worthy  to  be 
abrogated  and  annulled,  shall 
be  abolite  and  made  of  no  va- 
lue accordingly;  and  such  other 
of  the  same  constitutions  and  ca- 
nons as  by  the  said  thirty-twO| 
or  the  more  part  of  them,  shall  be 
approved  to  stand  with  the  laws 
of  God,  and  consonant  to  the 
laws  of  this  realm,  shall  stand  in 
their  full  strength  and  power,  the 
king's  most  royal  assent  first  had 
and  obtained  to  the  same : '  "  Be  it 
therefore  now  enacted  by  autho- 
rity of  this  present  Parliament, 
according  to  the  said  submission 
and  petition  of  the  said  clergy, 
that  they  ne  any  of  them  from 
henceforth  shall  presume  to  at- 
tempt, allege,  claim,  or  put  in  ure 
any  constitutions  or  ordinances, 
provincial  or  synodal,  or  any 
other  canons;  nor  shall  enact, 
promulge,  or  execute  any  such 
canons,  constitutions,  or  ordinan- 
ces provincial,  by  whatsoever 
name  or  names  they  may  be  call- 
ed, in  their  Convocations  in  time 
coming,  which  alway  shall  be  as- 
sembled by  authority  of  the  king's 
writ,  unless  the  same  clergy  may 
have  the  king's  most  royal  assent 
and  licence  to  make,  promulge, 
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to  the  time  of  its  passings  thej  had  been  in  the  habit  of 
occadionallj  assembling  without  the  Kingf s  writ,  and  of  d]»- 


sad  execate  sudi  canons,  consti- 
intionfl,  and  ordinances,  proTin- 
dal  or  synodal ;  upon  pain  of  every 
one  of  tlie  said  clergy  doing  con- 
trary to  this  act,  and  being  there- 
of oonTict,  to  snffer  imprisonment, 
and  make  fine  at  the  king's  will. 
2.  '^  *  And  forasmuch  as  such  ca- 
nons, constitutions,  and  ordinance 
as  heretofore  hath  been  made  by 
the  dei^  of  this  realm,  can- 
not now  at  the  session  of  this  pre- 
sent Pariiament,  by  reason  of 
shortness  of  time,  be  viewed,  exa- 
mined, and  determined  by  the 
king's  highness,  and  thirty-two 
persons  to  be  chosen  and  iq>point- 
ed  according  to  the  petition  of 
the  said  clergy  in  form  above  re- 
hearsed:' Be  it  therefore  enacted 
hj  authority  aforesaid,  that  the 
king's  highness  shall  have  power 
and  authority  to  nominate  and  as- 
sign, at  his  pleasure,  the  said 
thirty-two  persons  of  hb  subjects, 
whereof  sixteen  to  be  of  the 
clergy,  and  sixteen  to  be  of  the 
temporalty  of  the  Upper  and 
Nether  House  of  the  Parliament. 
And  if  any  of  the  said  thirty- 
two  persons  so  chosen  shall  hap- 
pen to  die  before  their  full  deter- 
mination, then  his  highnA«^  to 
nominate  other  from  time  to  time 
of  the  said  two  houses  of  the 
Parliament,  to  supply  the  num- 
ber of  the  said  thirty-two ;  and 
that  the  same  thirty-two,  by  his 
hig^ess  so  to  be  named,  shall 
have  power  and  authority  to  view, 
search,  and  examine  the  said  ca- 
nons, constitutions,  and  ordinance. 


provincial  and  synodal,  hereto- 
fore made,  and  such  of  them  as 
the  king's  highness  and  tlie  said 
tiiirty-two,  or  the  more  part  of 
than,  shall  deem  and  aidgodge 
worthy  to  be  oontinued,  kept, 
and  obeyed,  diaU  be  froni  thence- 
forth kept,  obeyed,  and  executed 
within  this  realm,  so  that  the 
king's  most  royal  assent  under  his 
Great  Seal  be  first  had  to  the 
same ;  and  the  readue  of  the  said 
canons,  constitutions,  and  ordi- 
nance provincial,  which  the 
king's  highness,  and  iJie  said  thir- 
ty-two persons,  or  the  more 
part  of  tiiem,  shall  not  i^ifMrove, 
or  deem  and  judge  worliij  to  be 
abolite,  abrogate,  and  made  fiii»- 
trate,  shall  firom  thenceforth  be 
void  and  of  none  eflfect,  and  never 
be  put  in  executicm  witiiin  tins 
realm. 

3.  ^' Provided  alway,  that  noca- 
nons,  constitutions,  or  ordinances 
shaD  be  made  or  put  in  execution 
irithin  this  realm  by  authority  of 
the  Convocation  of  the  clergy, 
which  shall  be  contrariant  or  re- 
pugnant to  the  king's  prerogative 
royal,  or  the  customs,  laws,  or 
statutes  of  this  realm,  anything 
contained  in  this  act  to  the  con- 
traij  hereof  notwithstanding. 

4.  '^  And  be  it  further  ftn^*^ 
by  authority  aforesaid,  that,  fixnn 
the  feast  of  Easter,  whidi  shall  be 
in  the  year  of  our  Lord  God  1534, 
no  manner  of  ^peals  shall  be  had, 
provoked,  or  made  out  of  this 
reahn,  or  out  of  any  of  the  king*s 
dominions,  to  the  Bishop  of  Rome, 
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cuflSiDg  whatever  matters  the  archbLahops  thought  fit  to  pro- 
poee:  Wake's  "State  of  the  Church,"  pp.  11,  14,  17,  486, 
439;    Gilbert's  ExcL  52,  55.     They  sat  for  long  periods. 
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nor  to  the  see  of  Borne,  in  any 
causes  or  matters  happening  to  be 
in  contention,    and  having  their 
commencement  and  beginning  in 
any  of  the  Courts   within    this 
reahn,  or  within  any  of  the  king^s 
dominions,  of  what  nature,  con- 
dition, or  quality  soever  they  be 
of;    But  that  aD  manner  of  ap- 
peals,   of  what  nature  or  con- 
dition   soever    they   be    o^    or 
what    cause   or   matter    soever 
they  concern,  shall  be  made  and 
had  by  the  parties  grieved,   or 
having  cause  of  appeal,  after  such 
manner,  form,  and  condition  as  is 
limited  for  appeals  to  be  had  and 
prosecuted  within  this  realm  in 
causes  of  matrimony,  tithes,  obla- 
tions and  obventioDS,  by  a  statute 
thereof    made    and    established 
athen  the  beginning  of  this  present 
Pariiament,  and  according  to  the 
form  and  efiect  of  the  said  estatute, 
any  usage,  custom,  prescription, 
or  any  thing  or  things  to  the 
contrary  hereof  notwithstanding. 
And  for  lack  of  justice  at  or  in 
any  the  Courts  of  the  archbishops 
of  this  realm,  or  in  any  the  king^s 
dominions,  it  shall  be  lawful  to 
the  parties  grieved  to  appeal  to 
the  king's  majesty  in  the  king's 
Court  of  Chancery;  and  that  upon 
every  such  appeal,  a  commission 
shall  be  directed  under  the  Great 
Seal  to  such  persons  as  shall  be 
named  by  the   king's  highness, 
his  heirs  or  successors,  like  as  in 
case  of  appeal  from  the  Admiral's 
Court,  to  hear  and  definitively 


determine  such  appeals,  and  the 
causes  concerning  the  same; 
which  commissioners,  so  by  the 
king's  highness,  his  heirs  or  suc- 
cessors, to  be  named  or  appointed, 
shall  have  full  power  and  au- 
thority to  hear  and  definitely  de- 
termine every  such  appeal,  with 
the  causes  and  all  circumstances 
concerning  the  same;  and  that 
such  judgment  and  sentence  as 
the  said  commissioners  shall  make 
and  decree,  in  and  upon  any  such 
appeal,  shall  be  good  and  effectual, 
and  also  definitive,  and  no  further 
appeals  to  be  had  or  made  firom  the 
said  conmiissioners  for  the  same. 

5.  "  And  if  any  person  or  per- 
sons, at  any  time  after  the  said 
feast  of  Easter,  provoke  or  sue 
any  manner  of  appeals,  of  what 
nature  or  condition  soever  they 
be  of^  to  the  said  Bishop  of  Bome, 
or  to  the  see  of  Bome,  or  do  pro- 
cure or  execute  any  manner  of 
process  firom  the  see  of  Bome,  or 
by  authority  thereof,  to  the  dero« 
gation  or  let  of  the  due  execution 
of  this  Act,  or  contrary  to  the 
same,  that  then  every  such  per- 
son or  persons  so  doing,  thdr 
aiders,  counsellors,  and  abettors, 
shall  incur  and  run  into  the  dan- 
gers, pains,  and  penalties  contained 
and  limited  in  the  Act  of  Provision 
and  Praemunire  made  in  the  six- 
teenth year  of  the  king's  most 
noble  progenitor,  King  Bichard 
IT.,  against  such  as   sue  to  the 
court  of  Bome  aginst  thea  king's 
crown  and  prerogative  royal. 
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On  the  5th  of  November^  1529,  the  last  Convocation  of  that 
period  was  convened,  and  continued  until  after  the  submis- 
fflon  of  the  clergy  2  Wake's  "  State  of  the  Church,"  p.  397. 
The  24  Hen.  8,  c  12,  added  to  their  importance  bj  intro- 
ducing the  anomaly  of  an  appeal  to  one  of  the  Houses.  The 
1st  section  of  the  25  Hen.  8,  c  19,  prohibits  the  Convoca- 
tion from  assembling,  except  by  authority  of  the  King's 
writ;  so  that  if  an  appeal  lay  to  that  Court  in  matters 
touching  the  King,  he  would  have  it  in  his  power  to  im- 
pede the  course  of  justice  by  refusing  the  writ.  Perhaps 
it  will  be  sidd,  that  this  argument  would  e<jually  apply  to 
the  House  of  Lords,  which,  though  a  Court  of  appeal,  can- 


6.  (a)  "  Provided  always,  that 
all  manner  of  proTOcations  and  ap- 
peals hereafter  to  be  had,  made, 
or  taken  from  the  jurisdiction  of 
any  abbots,  priors,  and  other  heads 
and  governors  of  monasteries,  ab- 
beys, priories,  and  other  houses 
and  places  exempt,  in  such  cases 
as  they  were  wont  or  might  afore 
the  making  of  this  Act,  by  reason 
of  grants  or  liberties  of  such 
places  exempt,  to  have  or  make 
immediately  any  appeal  or  provo- 
cation to  the  Bishop  of  Rome, 
otherwise  called  Pope,  or  to  the 
see  of  Rome,  that  in  all  these 
cases  every  person  and  persons, 
having  cause  of  appeal  or  provo- 
cation, shall,  may  take  and  make 
their  appeals  and  provocations 
immediately  to  the  king^s  ma- 
jesty of  this  realm,  into  the 
Court  of  Chancery,  in  like  man- 
ner and  form  as  they  used  afore 
to  do  to  the  see  of  Rome;  which 
appeals  and  provocations,  so  made, 
shall  be  definitively  determined 
by  authority  of  the  king's  com- 


mission, in  such  manner  and  form 
as  in  this  Act  is  above  mentioned ; 
so  that  no  archbishop  or  bisihop 
of  this  realm  shall  intermit  or 
meddle  with  any  such  appeals, 
otherwise  or  in  any  other  manner 
than  they  might  have  done  afi>re 
the  making  of  this  Act;  anything 
in  this  Act  to  the  contrary  thereof 
notwithstanding. 

7.  '^Provided  also,  that  sach 
canons,  oonstitationa,  ordinances, 
and  synodals  provincial,  being 
already  made,  which  be  not  con- 
trariant  or  repugnant  to  the  laws, 
statutes,  and  customs  of  this  realm, 
nor  to  the  damage  or  hurt  of  the 
king's  prerogative  royal,  shall 
now  still  be  used  and  Executed  as 
they  were  afore  the  making  of 
this  Act,  till  such  time  as  they  be 
viewed,  searched,  or  otherwise 
ordered  and  determined  by  the 
said  thirty-two  persons,  or  the 
more  part  of  them,  according  to 
the  tenor,  form,  and  effect  of 
this  present  Act.'' 


(a)  This  and  the  succeeding  proviso  arc  inserted  in  a  Schedule  an- 
nexed to  the  original  Act. 
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not  assemble  without  being  summoned  by  the  Crown; 
but  Sir  Matthew  Hale  has  clearly  proved  that  the  House 
of  Lords  never  had  an  inherent  jurisdiction  in  judicial 
matters:  Sugden  on  the  ^^Law  of  Property  as  adminis- 
tered in  H.  Lords,"  c.  1,  p.  2.  It  would  be  strange,  how- 
ever, if  the  legislature,  in  creating  a  court  of  appeal,  should 
give  to  the  party  appealed  against  the  power  of  control- 
ling a  decision  in  his  favour.  Or  can  it  be  supposed, 
that  when  the  legislature  was  thus  curtailing  the  authority 
of  the  Convocation,  it  meant,  by  the  same  enactment,  to 
extend  its  jurisdiction  as  a  court  of  appeal?  If  their  appel- 
late jurisdiction  was  intended  to  continue  or  be  increased, 
would  there  not  have  been  some  provision  requiring  the 
Crown  to  summon  them  as  a  court  of  appeal;  especially  as 
the  4th  section  shews  that  the  l^islature  was  awake  to  the 
necessity  of  such  a  provision?  If  there  is  any  ambiguity  in 
the  language,  the  Court  will  construe  it  rather  as  supersed- 
ing the  appellate  jurisdiction  of  the  Convocation  than  ex*- 
tending  it.  The  appeal  clauses  may  be  considered  as  dis- 
tinct from  the  preceding  sections,  which  are  a  mere  tran- 
script of  "  The  Submission  of  the  Clergy:"  Concilia  Mag. 
Brit  Vol.  3,  pp.  753,  770.  The  2nd  section  of  the  25  Hen. 
8,  empowers  the  king  to  appoint  a  commission,  consisting 
partly  of  laymen,  to  review  the  canons.  Section  3  is  gene- 
ral in  its  terms,  and  declares  that  no  manner  of  appeals  ^^  of 
what  nature,  condition,  or  quality  soever  they  be  of,"  shall 
be  made  out  of  the  realm;  but  that  all  appeals,  ^^  of  what 
nature  or  condition  soever  they  be  of,  or  what  cause  or  mat- 
ter soever  they  concern,"  shall  be  made  ^^  after  such  manner, 
form,  and  condition  "  as  is  limited  for  appeals  in  causes  of 
matrimony,  tithes,  oblations  and  obventions,  by  the  24 
Hen.  8,  c.  12.  The  words  "manner,  form,  and  condition," 
must  be  read  in  the  same  sense  as  the  words  ^^  nature,  con- 
dition, or  quality."  The  language  of  that  section  is  wide 
enough  to  include  matters  touching  the  Crown :  Rex  v. 
VOL.  V.  u  u  EXCH. 
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Wright  (a).     The  4tli  section,  which,  in  the  correct  edition, 
is  only  a  continuation  of  the  3rd,  gives  an  appeal  finom  the 
Archbishop's  Court  to  the  Delegates  "like  as  in  caae  of 
appeal  fix)m  the  Admiral's  Court,  to  hear  and  definitively  de- 
termine such  appeals,  and  the  causes  concerning  the  same." 
But  there  never  was  an  appeal  from  the  Admiralty  Court  in 
matters  touching  the  king.     The  statute  is  a  remedial  one, 
and  perhaps  meant  to  give  a  concurrent  jurisdiction  to  the 
Convocation  and  the  Delegates,  at  tiie  option  of  the  parties 
grieved,  or  an  ultimate  appeal  fix)m  the  Delegates  to  the 
Convocation ;  indeed,  that  is  the  only  way  in  which  Good- 
man's  case{b)  can  be  explained.    The  6th  section  is  conclu- 
sive on  this  point :  it  provides  that  appeab  from  peculian 
shall  be  made  direct  to  the  King  in  Chancery.     Now,  mat- 
ters touching  the  king  may  arise  as  well  in  peculiars  as  in 
diocesan  courts;  and  it  would  be  absurd. to  say,  that  in 
the  one  case  the  appeal  is  to  go  to  the  King  in  Chancery, 
and  in  the  other  to  the  Convocation. 

Some  light  may  be  thrown  on  the  construction  of  these 
statutes,  by  considering  the  circumstances  under  which 
they  passed.  At  the  beginning  of  the  twenty-fourth  year 
of  the  reign  of  Henry  8,  the  question  as  to  the  validity  of 
the  king^s  marriage  with  Queen  Katherine  of  Arragon 
was  still  pending,  and  she  was  desirous  of  appealing  to  the 
Pope:  Parker  de  Antiq.  EccL  Brit  328,  ed.  1605.  On 
the  other  hand,  the  king  was  desirous  of  avoiding  that, 
and  therefore  caused  the  9th  section  to  be  inserted  in  the 
24  Hen.  8,  c.  12,  the  effect  of  which  would  be  to  compd 
her  to  bring  her  appeal  to  the  Upper  House  of  Convo- 
cation. His  reason  for  selecting  that  body  was,  that  Arch- 
bishop Cranmer  had  already  brought  the  question  of  the 
validity  of  that  marriage  before  the  Convocation,  when 
there  appeared  a  considerable  difference  of  opinion  in  the 
Lower  House,  but  in  the  Upper  House  a  large  majority 


(a)  1  A.  &  E.  434. 


(*)  3  Dy.  272. 


TRINITY  VACATIOK,    14  VICT. 

declared  it  void:  Burnet's  Hist.  Ref.  bk.  2,  p.  129, 
ed.  1679.  After  that  session  of  Parliament  was  over, 
Cranmer  summoned  Queen  Katherine  to  appear  before 
him  in  his  court  at  Dunstable,  and,  on  her  non-appearance^ 
pronounced  her  marriage  void :  Life  of  Henry  the  Eighth, 
by  Lord  Herbert,  347,  ed.  1649;  Strype's  Eccl.  Mem. 
bk.  1,  c  9.  Henry,  however,  found  that  the  clergy  could 
not  be  relied  on,  and  therefore  determined  to  enforce  their 
"Submission,'*  by  passing  it  into  a  law,  and  at  the  same 
time  to  provide  an  appeal  tribunal  upon  which  he  could 
depend.  He  accordingly  caused  the  25  Hen.  8,  c.  19,  to 
be  passed.  But  whatever  was  his  motive,  could  it  be  sup- 
posed, that,  in  providing  such  a  tribunal  for  other  persons, 
he  overlooked  his  own  case? 

The  earliest  contemporaneous  exposition  of  these  sta- 
tutes is  found  in  the  Irish  Act,  28  Hen.  8,  c.  6  (a),  in- 
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(a)  "*  Where  divers  good  and 
wholesome  laws  and  statutes  be 
made  and  established  within  the 
realm  of  England  for  the  adnul- 
ling  and  utter  taking  away  of  ap- 
peals in  cases  spiritual  from  the 
Bishop  of  Rome  and  See  Apos- 
tolick,  and  such  other  as  claim  by 
authority  of  the  same,  not  only 
for  great  speed  of  justice  to  the 
king*s  subjects  of  the  said  realm, 
but  also  in  taking  away  the  long 
delays,  costs,  charges,  and  expen- 
ses that  the  said  subjects  sustain- 
ed by  reason  of  such  appeals; 
and  forasmuch  as  this  land  of 
Ireland  is  the  king's  proper  do- 
minion of  England,  and  united, 
knit,  and  belon^g  to  the  impe- 
rial crown  of  the  same  realm, 
which  crown  of  itself  and  by  it- 
self is  Ailly,  wholely,  entirely,  and 
rightfully  endowed  and  garnished 
with  all   power,  authority,  and 

UU 


pre-eminence,  sufficient  to  yield 
and  render  to  all  and  singular 
subjects  of  the  same  full  and  ple- 
nary remedies  in  all  causes  of 
strife,  debate,  contention  or  divi- 
sion, without  any  suit,  provoca- 
tion, appeal,  or  any  other  process 
to  be  had,  made,  or  sued  to  any 
foreign  prince  or  potentate,  spiri- 
tual or  temporal :  *  Be  it  therefore, 
and  for  the  common  weal  of  the 
subjects  of  this  land,  ordained 
and  enacted  by  authority  of  this 
present  Parliament,  that  no  per- 
son or  persons^  subjects  or  resi- 
ants  of  this  land,  shall,  from  the 
first  day  of  this  present  Parlia- 
ment, pursue,  commence,  use,  or 
exercise  any  manner  of  provoca^ 
tions,  appeals,  or  other  process, 
to  or  from  the  Bishop  of  Rome, 
or  from  the  See  of  Rome,  or  to 
or  from  any  other  that  claim 
authority  by  reason  of  the  same, 
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tituled  ''An  Act  of  Appeals.**  The  Ist  section,  after  redting 
that  good  laws  were  made  in  England,  taking  away  appeals 


for  anj  manner  of  case,  grief,  or 
cause,  of  what  nature  soever  it 
be,  upon  the  pain  that  the  offend- 
ers, their  aiders,  counsellors,  and 
abettors,  contrary  to  this  Act, 
shall  incur  and  ran  into  such 
punes,  forfeitures,  and  penalties, 
as  be  specified  and  contained  in 
the  Act  of  Provision  and  Praemu- 
nire, made  in  the  realm  of  Eng- 
land in  the  sixteenth  year  of 
King  Richard  the  Second,  some- 
time King  of  England  and  Lord 
of  Ireland,  against  such  as  pro- 
cure to  the  Court  of  Rome,  or 
elsewhere,  to  the  derogation,  or 
contrary  to  the  prerogative  or 
jurisdiction  of  the  said  Crown  of 
England ;  and  that  no  manner  of 
person,  subject,  or  resiant,  with- 
in this  said  land,  shall  attempt, 
procure,  or  obtain  any  manner  of 
process,  of  what  kind  or  nature 
soever  it  be,  to  or  from  the  same 
Bishop  of  Rome,  or  Court  of 
Rome,  or  See  Apostolick,  or  from 
any  other  having  authority  by 
the  same,  to  the  let  or  interrup- 
tion of  this  Act^  or  anything 
therein  contained,  nor  in  anywise 
obey  or  execute  within  this  land 
such  manner  of  process,  upon 
like  paines  and  forfeits  as  been 
above  rehearsed. 

2.  '^  And  to  the  intent  that  the 
subjects  and  resiants  of  this  land 
shall  and  may  take  and  hear  the 
appeals  in  their  just  and  lawful 
causes,  for  lack  of  justice  within 
this  land,  be  it  further  enact- 
ed, by  authority  of  this  pre- 
sent Parliament,  that  in  and  for 


all  manner  of  causes,  griefs,  and 
cases,  as  they  or  any  of  them 
were  wont  and  accustomed  to 
have  in  their  provocations,  ap- 
peals, and  other  process,  in  cases 
of  debate  and  contention  to  or 
from  the  Bishop  of  Rome,  or  to 
or  from  the  See  Apostolick^  or 
Court  of  Rome,  they  now  being 
grieved  shall  have,  take,  and  use, 
from  the  first  day  of  this  present 
Parliament,  their  provocations, 
appeals,  and  such  like  process,  to 
the  King  of  England  and  Lord  of 
Ireland,  his  heirs  and  sucoessors, 
or  to  his  or  their  lieutenant,  de* 
putie,  justice,  or  other  governor, 
whatsoever  he  be,  of  this  land  of 
Ireland  for  the  time  being,  to  his 
or  their  Court  of  Chancery  with- 
in the  same  realm  of  England  or 
land  of  Ireland;  and  that  upon 
every  such  provocation,  appeal, 
and  process,  made  to  the  King  of 
England  and  Lord  of  Ireland, 
and  to  his  heirs  and  successors, 
the  Chancellor  of  England  or 
Keeper  of  the  Great  Seal  for  the 
time  being  shall  grant  a  commis- 
sion or  delegacy  to  some  discreet 
and  well-learned  persons  of  this 
land  of  Ireland,  or  else  in  the 
realm  of  England,  for  final  deter- 
mination of  all  causes  and  grie& 
contained  in  the  said  provoca- 
tions and  appeals,  and  in  the 
principal  matter,  and  in  all  cir- 
cumstances and  dependant  there- 
upon ;  and  that,  upon  every  such 
provocation,  appeal,  or  process 
made  to  the  said  lieutenant,  de- 
putie,  justice,  or  governor,  the 
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to  Rome  in  spiritual  causes,  enacts,  that  no  person  shall 
thereafter  appeal  to  Rome,  or  obey  the  process  of  that 
court,  imder  penalty  of  a  praemunire.  Sect.  2  enacts,  that 
in  all  cases  where  appeals  were  formerly  brought  to  Rome, 
they  shall  be  taken  to  the  king  in  England,  or  to  the  chief 
governor  of  Ireland,  to  their  Court  of  Chancery  in  England 
or  Ireland ;  which  shall  grant  a  commission  or  delegacy  for 
their  final  determination.  It  is  clear  that  a  Convocation 
sat  in  Ireland,  to  which  appeals  might  have  been  sent;  for 
the  Irish  Act,  17  &  18  Car.  2,  c.  6,  mentions  both  Houses 
of  Convocation  as  then  assembled  in  that  kingdom.  The 
28  Hen.  8,  c.  6,  which  was  repealed  by  the  Irish  Act,  28  Geo. 
3,  c.  32(a),  gave  an  appeal  from  the  Archbishops'  Courts 
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Chancellor  of  this  said  land  of 
Ireland  or  Keeper  of  the  Great 
Seal  of  the  same  for  the  time 
helng,  by  the  assent  of  the  Chief 
Justices  of  the  King*s  Bench  and 
Conmion  Place,  the  Master  of 
the  Rolls,  and  the  Under  Trea- 
surer of  the  said  land  for  the 
time  being,  or  any  two  of  them, 
so  as  the  said  Under  Treasurer 
be  one,  shall  grant  a  commission 
or  delegacy  to  some  discreet  and 
well-learned  persons  within  this 
land  of  Ireland,  for  final  deter- 
mination of  all  causes  and  griefs 
contained  in  the  sud  provocation 
and  appeals,  and  in  the  principal 
matter,  and  all  circumstances  and 
dependants  thereupon,  which  com- 
missioners so  named  shall  have 
like  power  and  authority  in  all 
manner  of  things  as  commission- 
ers assigned  in  appeals  made  to 
the  King*8  Highness  in  the  realm 
of  England  have,  by  authority  of 
their  commission,  or  by  virtue  of 
any  acts  made  for  appeals  within 
the  said  realm ;  any  foreign  laws, 


prohibitions,  inhibitions  from  the 
Court  of  Rome,  customes,  usages, 
prescription,  or  any  other  things 
to  the  contrary  thereof  notwith- 
standing.** 

(a)  *^  An  Act  to  repeal  an  Act 
passed  in  the  twenty-eighth  year 
of  the  reign  of  King  Henry  the 
Eighth,  intitled  *  An  Act  of  Ap- 
peals,' and  to  enable  the  Lord 
Chancellor,  Lord  Keeper,  or 
Lords  Commissioners  for  the  cus- 
tody of  the  Great  Seal  of  this 
kingdom  for  the  time  being,  to 
issue  Commissions  of  Appeal  fi*om 
the  Courts  of  the  Archbishop  with- 
in the  same.** 

^^ '  Whereas  it  is  expedient  that 
an  Act  passed  in  this  kingdom  in 
the  twenty-eighth  year  of  the 
reign  of  King  Henry  the  Eighth, 
intitled  ^An  Act  of  Appeals* 
should  be  repealed,  and  that  pro- 
vision should  be  made  for  issuing 
Commissions  of  Appeal  from  the 
Courts  of  the  archbishops  of  this 
realm:*  Be  it  enacted,  &c.,  that 
the  said  recited  Act  be,  and  the 
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of  that  realm  to  the  king  in  the  Court  of  Chanceiy  in  Lrelandy 
upon  which  a  commission  was  to  be  directed  to  hear  than. 

This  construction  of  the  statutes  is  supported  by  all  the 
text  writers.  Ayliffe,  in  his  ^^  Pareigon"  (a),  speaking  of 
Ecclesiastical  Courts,  says,  ^^  Among  these  Courts,  that  has 
the  first  place  which  depends  on  the  king's  commission,  as 
the  Court  of  Delegates  does,  wherein  all  causes  of  appeal 
by  way  of  deyolution  from  either  of  the  Archbishops,  are 


same  is  hereby  repealed,  and  for 
lack  of  justice  at  or  in  kdj  the 
Courts  of  the  archbishops  of  this 
realm: 

2.  ^^  Be  it  enacted  by  the  au- 
thority aforesaid,  that  it  shall 
and  may  be  lawful  for  the  parties 
grieved  to  appeal  to  the  king's 
majesty,  his  heirs  and  successors, 
and  that  upon  every  such  appeal 
a  commission  shall  be  directed, 
under  the  Great  Seal  of  this 
kingdom,  to  such  persons  as  shall 
be  named  by  the  king^s  most  ex- 
cellent majesty,  his  heirs  or  suc- 
cessors, in  his  or  their  said  Court 
of  Chancery,  to  hear  and  defi- 
nitely determine  such  appeals,  and 
the  causes  concerning  the  same, 
and  in  such  form  as  hath  been 
used  in  this  realm  on  appeals  to 
the  king's  majesty  in  his  said 
Court  of  Chancery ;  which  com- 
missioners so  by  the  king^s  most 
excellent  majesty,  his  heirs  or 
successors,  to  be  named  or  ap- 
pointed, shall  have  full  power  and 
authority  to  hear  and  definitely 
determine  every  such  appeal,  with 
the  causes  and  aU  circumstances 
concerning  the  same ;  and  that 
SQch  judgment  and  sentence  as 
the  said  commissioners  shall  make 
and  decree  in  and  upon  any  such 
appeal,  shall  be  good  and  efiec- 


tual,  and  also  definitive,  and  no 
further  appeals  to  be  had  or  made 
from  the  said  oommissionerB  for 
the  same ;  and  if  any  person  or 
persons,  at  any  time  after  the 
passing  of  this  Act,  shaD  provoke 
or  sue  any  manner  of  appeals,  of 
what  nature  or  condition  soever 
they  be,  to  the  derogation  or  let 
of  the  due  execution  of  this  Act, 
or  contrary  to  the  same,  every 
such  person  or  persons  so  doing, 
their  aiders,  councillors,  and  abet- 
tors, shall  incur  the  pains  and  pe- 
nalties of  pnemunire,  specified 
and  contained  in  the  Act  made  lu 
the  realm  of  England,  in  the  ax- 
teenth  year  of  the  reign  of  King 
Richard  the  Second,  against  such 
as  sue  to  the  court  of  Rome 
against  the  king's  crown  and  pre- 
rogative royal. 

3.  '*  And  be  it  declared  and 
enacted  by  the  authority  afore- 
said, that  all  commissions  whidi 
have  heretofore  issued  upon  ap- 
peals to  the  king's  majesty,  or  his 
predecessors,  in  his  or  their  Court 
of  Chancery  of  this  realm,  and  all 
proceedings  had  under  and  by 
virtue  of  the  same,  shall  be  deem- 
ed valid  and  effectual,  to  all  in- 
tents and  purposes  whatsoever." 

(a)  Page  [191]  ed.  1726. 
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decided.  But  in  regard  to  the  jurisdiction  of  this  Court, 
it  has  been  enacted  by  Parliament  that  no  appeal  shall  be 
made,  in  causes  begun  within  the  realm,  to  the  Court  of 
Home,  or  out  of  the  kingdom,  for  want  of  justice  in  the  two 
Archbishops'  Courts,  but  that  the  party  may  appeal  to  the 
King's  Majesty  in  his  High  Court  of  Chancery."  In 
Oughton's  ^'  Ordo  Judicorum/'  tit.  cccii.,  and  in  Clarke's 
*^  Praxis  in  Curiis  Ecclesiasticis,"  tit.cc]xvi.,  the  law  is  stated 
thus :  *'  Omnes  appellationes  a  reverendissimo  Cantuariensi 
Aichiepiscopo,  vel  ab  ejus  curiis  et  judicibus,  (utpote  a 
Curiis  de  Arcubus,  Audientiae,  et  Prasrogativas^)  interpo- 
nendas  sunt  ad  Begiam  Majestatem  et  Curiam  Cancellarise." 
The  law  is  stated  in  similar  terms  in  Cockbum's  ^^  Clerk's 
Assistant,"  c  xzix.  s.  4,  and  Conset's  ^^  Practice  of  the  Ec- 
clesiastical Courts,"  Part  v.  chap.  1,  s.  1,  p.  6.  In  none  of 
these  works  is  any  mention  made  of  an  appeal  to  the  Con- 
vocation in  matters  touching  the  king.  Again,  ^^  The  Clerk's 
Instructor  in  the  Ecclesiastical  Courts^"  which  consists  of  a 
variety  of  precedents,  is  silent  on  this  subject.  So  likewise 
Hali&x's  ^^  Civil  Law."  Nathaniel  Bacon,  in  his  work  on 
the  ^^  Government  of  England,"  Part  iL  c.  28  (a),  speaking 
of  the  time  of  Henry  8,  says,  ^^  The  Parliament  reserved 
the  cognizance  of  aU  appeals  for  final  sentence  unto  them- 
selves, and  disposed  of  all  the  steps  thereunto  as  unto  them 
seemed  most  convenient  For  though  it  be  true,  in  some 
cases,  the  Archbishop  of  Canterbury  had  the  definitive  sen- 
tence, and  in  other  cases  the  Convocation,  yet  was  this  but 
a  temporary  law,  and  this  also  granted  to  them  by  the  Par- 
liament, which  took  it  away  from  the  Pope,  and  never  in- 
terested the  Crown  therein,  but  made  the  Archbishop  and 
the  Convocation  their  immediate  delegates,  so  long  as  they 
saw  good.  Afterwards,  when  they  had  done  their  work, 
viz.  the  determining  the  appeal  and  divorce  of  Queen  Ka- 
therine,  and  some  other  matters,  the  same  hand  that  gave 
that  power  took  it  away,  and  gave  it,  (not  to  the  king  or 
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1850.        Crown),  but  to  delegates  from  the  Pariiament  from  time  to 
time  to  be  nominated  by  the  king ;  and  may  as  well  alter 
the  same  and  settle  the  power  elsewhere  when  they  please." 
Again,  in  c.  30  (a) :  ^^  For  the  king^s  turn  once  served  by 
the  Convocation,  and  the  matter  of  the  divorce  of  Queen 
Katherine  settled,  the  king  perceiving  the  slow  progress  of 
the  Convocation,  the  members  of  the  same  not  being  yet 
sufficiently  tuned  to  the  present   affidrs  and  moderate, 
Archbishop  Cranmer  likewise  foreseeing  that  the  odium  of 
these  definitive  sentences  would  be  too  great  for  him  to 
bear,  another  appeal  is  provided,  more  for  the  honour  of 
the  Crown,  to  be  from  the  Archbishop  to  Delegates  to  be 
appointed  by  the  king,   his  heirs  and  successors,   so  aes 
though  their  nomination  be  the  king^s,  yet  their  power  is 
deduced  immediately  from  the  Parliament,  which  took  the 
same  from  the  Archbishop,  and  conferred  it  upon  them." 
That  work,  though  not  of  legal  authority,  was  compiled 
from  Selden's  notes,  and  is  spoken  of  with  approbation  by 
Lord  Chatham  (b).     Also  Lord  Herbert  of  Cherbuiy,  in 
his  "Life  of  Henry  the  Eighth,**  say8(c):  "And  as  con- 
cerning appeals,  they  shall  be  made  (according  to  the  sta^ 
tutes  made  the  last  year)  from  inferior  Courts  to  the  Arch- 
bishops, and,  for  lack  of  justice  there,  to  the  King^s  Alajesty 
in  his  Court  of  Chancery."     In  2  Roll.  Abridg.  226,  tit 
**  Prerogative  le  Roy  ( Y),  Le  Power  de  Convocation,**  no 
mention  is  made  of  an  appeal  to  it  under  the  24  Hen.  8,  c 
12 ;  but,  in  the  same  book,  p.  232,  tit.  "  Appeale  (G)  Dele- 
gates,*' it  is  stated,  that,  by  tfie  25  Hen.  8,  c.  19,  an  appeal 
from  the  Archbishops'  Courts  is  given  to  the  King  in  Chan- 
cery, and  no  aUusion  is  made  to  matters  touching  the 
Crown.     In  the  British  Museum  there  are  seven  volumes 
of  a  Digest  of  Statutes,  one  bearing  the  name  of  Rastall, 
and  two  of  which  were  compiled  previous  to  the  24  Hen.  8, 
the  rest  subsequently.     Under  the  title  "  Appeal,**  the  25 
Hen.  8  is  referred  to  as  giving  an  appeal  to  the  King  in 

(a)  Page  137,  edit.  1739.  Chatham,  vol.  1,  p.  109,  ed.  1888. 

(ft)  Correspondence    of    Lord  (c)  Page  871,  cd.  1649. 
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Chancery  in  all  spiritual  tnatterB«  but  no  mention  whatever 
is  made  of  an  appeal  to  the  Convocation  in  matters  touch- 
ing the  king.  In  Hawkins'  P.  C,  bk.  1,  c  19,  s.  20,  it  is 
said,  ^^  The  third  offence  of  this  nature,  viz.  that  of  appeal- 
ing to  Rome  firom  any  of  the  King's  Courts,  is  madeapne- 
munire  by  24  Hen.  8,  c.  12,  and  cc.  20,  21,  and  25  Hen.  8, 
c  19,  by  which  it  is  enacted,  Hhat  all  such  appeals  as 
formerly  were  made  to  Bome,  shall  &om  henceforth  be 
made  to  the  High  Court  of  Chancery.'"  The  same  is 
stated  in  Bacon's  Abridg.  "  Prsemunire"  (A). 

The  authorities  also  support  the  construction  now  con- 
tended for.  In  the  year  1695,  Dr.  Watson,  Bishop  of  St 
David's,  was  sued  in  the  Archbishop's  Court  for  simony 
and  other  offences;  and  after  sentence  of  deprivation  against 
him,  he  appealed  to  the  Delegates;  and  fearing  that  they 
livere  about  to  decide  against  him,  he  moved  the  Court  of 
King's  Bench  for  a  prohibition,  which,  however,  was  re- 
fiised  by  the  whole  Court:  Episcojms  St,  David  v.  Lua/  (a). 
HoU^  C.  J.,  in  delivering  judgment  said,  "  The  notion  of 
the  deprivation  of  bishops  by  the  Convocation  is  new,  and 
started  by  Sir  Bartholomew  Shower,  and  (by  him)  the  Con- 
vocation has  not  any  such  power:  and  if  there  was  such 
power  in  the  Convocation,  it  is  presumable  that  care  would 
have  been  taken  in  the  Act  of  Hen.  8,  that  there  should 
have  been  an  appeal  from  them."  In  the  report  of  the 
same  case  in  Salkeld(i),  Holty  C.  J.,  is  stated  to  have 
said  that  the  Convocation  ^^  was  a  new  fancy  of  Sir  Bar- 
tholomew Shower's."  The  bishop  then  petitioned  the 
House  of  Lords  (c),  on  the  ground  that  the  sentence  of  de- 
privation having  been  passed  by  the  Archbishop  of  Can- 
terbury, who  had  not  authority  to  do  it,  the  bishop  had 
just  reason  to  protect  himself  by  his  privilege  as  a  peer. 
The  Attorney-General,  in  delivering  Ids  opinion  as  to  how 
far  the  king's  supremacy  was  concerned  in  the  question, 
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saidy  that,  '^  by  the  25  Hen.  8,  the  final  appeal  in  all  eo- 
clefiiastical  causes  whatsoever  is  directed  to  be  firom  the 
archbishop  to  the  King  in  Chancery.  It  is  eaid^  with  re- 
ference to  GoodmarCs  case^  that  there  the  commission  was 
not  issued  under  the  25  Hen.  8,  but  by  virtue  of  the  ge- 
neral visitatorial  prerogative  of  the  crown  in  ecclesiastical 
matters ;  it  would  seem,  however,  firom  two  letters  of  the 
22nd  of  May^  1551,  fix>m  Dean  Turner  to  Secretary  Cecil, 
still  extant  in  the  State  Paper  Office,  that  such  was  not  the 
case;  though  it  must  be  admitted  that  the  account  of  that 
contest  given  in  Strype's  Memoriab,  leaves  the  matter  in 
doubt.  He  says  (a),  ^^  February  18,  the  Archbishop  had 
a  letter  sent  to  him  by  the  Council  to  proceed  in  the  appeal 
between  the  Bishop  and  the  Dean:  for  Goodman,  aaer  his 
deprivation,  had  made  a  formal  appeal  unto  the  king.  But 
whether  that  appeal  was  to  be  allowed,  since  the  king  had 
left  Goodman's  case  unto  the  decision  of  his  commissionerB 
delegate  for  that  purpose,  and  they  had  judged  and  deprived 
him,  was  a  case  much  argued  by  the  judges.  And  this  was 
the  opinion  of  most  of  them,  viz.  where  a  sentence  is  given 
by  commissioners  delegate  by  the  prince,  the  party  grieved 
appealing,  such  appeal  is  out  of  the  order  prescribed  by  the 
said  statute.  And  the  prince  in  that  case  may  grant  a  new 
commission  to  others  to  determine  that  appeal  And  this 
was  done.  The  issue  was,  (Goodman's  deprivation  stood,  but 
the  bishop  was  constrained  to  sue  for  a  pardon."  This 
matter  was  also  discussed  in  Button* s  C4ise(b),  There  Sir 
Timothy  Hutton  presented  a  clerk  to  a  living,  but  the  bishop 
refiised  him,  and  thereupon  he  complained  to  the  archbishop, 
who  caused  him  to  be  instituted  and  inducted.  The  bishop, 
and  another  clerk,  who  was  presented  by  the  Crown,  sued 
in  the  Delegates,  and  a  prohibition  was  granted.  ^*  The 
opinion  of  the  Court  was,  that,  if  a  suit  be  before  an  arch- 
deacon, whereof,  by  the  statute  of  23  Hen.  8,  c  9,  the  ordi- 
nary may  license  the  suit  to  a  higher  court,  that  the  arch- 

(a)  Vol.  2,  Bk.  1,  c.  28,  p.  871,  ed.  1816.        (b)  Hob.  15. 
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deacon  cannot,  in  such  case,  baulk  his  ordinary,  and  send 
the    case  immediately  into  the  Arches;   for  he  hath  no 
power  to  give  a  Court,  but  to  remit  his  own  Court,  and  to 
leave  it  to  the  next;  for,  since  his  power  was  derived  fix)m 
the  bishop,  to  whom  he  is  subordinate,  he  must  yield  it  to 
him  of  whom  he  received  it;   and  it  was  said  that  so  it 
had  been  ruled  heretofore."     To  these  authorities  may  be 
added  the  cases  of  Rex  v.  Pigeofi^  Rex  v.  JSlbow,  Rex  v. 
7\irky  and  Rex  v.  Weedotiy  referred  to  by  the  Court  of  Com- 
mon Pleas  on  refusing  a  rule  in  this  case,  and  which  are  to 
be  found  in  the  Catalogue,  by  Dr.  Addams,  of  the  Pro- 
cesses in  the  Registry  of  the  High  Court  of  Delegates, 
firom  1609  to  1822.     The  distinction  is  thus  pointed  out  in 
RolL  Abr.  tit.  "  Prerogative  le  Roy  (G),  Delegates,"  pL  2 : 
'<  But  it  is  to  be  observed,  that  this  appeal  to  the  King  in 
Chancery  is  solely  by  the  statute  aforesaid  (25  Hen.  8,  c. 
19),  upon  a  suit  in  the  Court  of  the  Archbishop,  or  in  a  pe- 
culiar exempt ;  for  if  there  be  a  suit  on  a  general  commis- 
sion of  the  king,  there  no  appeal  can  be  made  to  the  King 
in  Chancery  within  the  statute  25  Hen.  8,  c.  19,  by  the 
words  aforesaid.    And  therefore  there  may  be  an  appeal  to 
the  king  generally,  as  he  is  supreme  head  of  all  ecclesias- 
tical jurisdiction  within  the  reahn,  and  this  ought  to  be  on 
a  bill  signed  by  him,  before  the  Chancellor  can  make  out 
the  Commission  of  Delegates  to  hear  it     But  on  appeals 
on  the  statute  25  Hen.  8,  the  Chancellor  can  grant  the  com- 
mission of  himself,   of  course,   without  any  bill  signed. 
5  Edw.  6  :   Stephen  Gardener  was  deprived  on  a  commis- 
sion delegate,  and  he  appealed  to  the  king  generally,  and 
not  to  him  in  Chancery ;  and  on  this  sentence  was  repealed 
1  Mar.,  as  I  have  by  report  of  Mr.  Selden ;  and  so  it  was 
done  in  the  Lord  Hartford's  case,  1  Jac."     The  authorities 
cited  in  moving  for  this  rule,  as  explained  by  the  Lord 
Chief  Justice  of  the  Common  Pleas,  in  delivering  the  judg- 
ment of  the  Court  in  Gorham  v.  Bishop  of  Exeter  (a),  are 

(a)  9  C.  B. 
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all  referable  to  the  passage  in  4  Inst.  341 ;  but  it  is  evident 
that  Lord  Coke  was  not  of  opinion,  that,  in  all  cases  touch- 
ing the  king,  the  appeal  must  be  to  the  Convocation ;  for 
in  treating  of  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury  (a),  after  mentioning  vrhat  is  to  be  done  when 
the  king  is  made  executor,  he  says,  that  from  that  Court 
the  appeal  is  to  the  King  in  Chancery.     The  case  of  Dyh 
v.  Walford  {h\  which  is  referred  to  by  Lord  Campbell,  C.  J., 
in  delivering  the  judgment   of  the  Court  in  Gorham  v. 
Bishop  of  Exeter  {c\  is  ako  an  authority  in  point  (d),     [Pol- 
lockj  C.  B. — WhistorCs  case{e)  shews  that  no  meeting  of  the 
Convocation,  as  a  Judicial  Court,  took  place  after  the  pass- 
ing of  the  25  Hen.  8,  c.  19,  up  to  the  year  1711.     By  that 
case,  the  archbishop  and  bishops  of  the  province  of  Can- 
terbury, in  Convocation  assembled,  petitioned  the  Crown, 
stating  that  Whiston  had  asserted  certain  heretical  doc- 
trines, and  that  the  Convocation  was  desirous  of  calling 
him  before  them,  in  order  either  to  his  amendment,  or  ex- 
pulsion from  the  Church  of  England ;  but  being  doubtfiil 
whether  they  had  jurisdiction  since  the  25  Hen.  8,  c.  19, 
they  prayed  the  queen  to  lay  the  matter  before  the  judges, 
to  whom,  with  the  Attorney-general  and  Solicitor-general, 
it  was  accordingly  referred;  and  eight  of  the  twelve,  with 
the  Attorney-general  and  Solicitor-general,  concurred  in 
opinion  that  the  Convocation  had  a  jurisdiction  in  cases  of 


(a)  4  Inst  334. 

\h)  5  Moo.  P.  C.  Cas.  434. 

(c)  15Q.  B.52. 

{d)  In  15  Jut.  889,  Martin  is 
reported  to  have  said,  that  the 
appeal  in  Dyke  v.  Walford  was 
brought  by  consent.  The  Re- 
porters, however,  learn  from  the 
Attorney-General  for  the  Duchy 
of  Lancaster,  that  it  had  been  a- 
greed  between  the  Attorney-Gen- 
eral for  the  Crown  (Sir  F.  Pol- 
lock) and  himself,  that  on  the  first 
occasion  of  the  question  between 


the  Crown  and  Duchy  arising, 
the  appeal  should  be  taken  up  to 
the  tribunal  of  the  last  resort,  and 
that  it  had  been  taken  for  granted, 
on  both  sides,  that  this  would  be 
the  Judicial  Committee.  When 
the  case  occurred,  Sir  John  Jcr- 
vis  was  Attorney-General;  and 
the  appeal  went,  as  a  matter  of 
course,  to  the  Judicial  Committee 
without  any  discussion  as  to  the 
jurisdiction,  which  was  taken  for 
granted. 

{e)  15  How.  St.  Tr.  705. 
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heresy^  and  four  of  the  judges  came  to  a  different  conclu- 
sion. Aldersotij  B. — That  case  is  also  mentioned  in  Bur- 
net's "  History  of  his  Own  Time/*  voL  ii.  p.  57,  and  in 
Lathbury's  "History  of  the  Convocation,"  p.  338.]  In  the 
reign  of  William  3,  the  king  assembled  the  Convocation, 
and  endeavoured,  by  their  means,  to  heal  the  dissensions  of 
the  Church :  Somers'  Tracts,  voL  ix.  p.  587.  This  gave 
rise  to  much  discussion,  and  there  is  a  letter  of  Sir  B. 
Shower's  on  the  subject  still  extant :  Somers'  Tracts,  vol. 
ix.  p.  41 1 ;  but  there  is  no  suggestion  in  it  of  any  appellate 
JTuisdiction,  though  evidently  written  by  a  keen  partisan. 

[They  then  argued,  that  a  case  of  duplex  querela  before 
the  archbishop  was  not  a  ^^  cause,  matter,  or  contention, 
touching  the  king,"  within  the  meaning  of  the  9th  section 
of  the  24  Hen.  8,  c.  12,  which  had  reference  to  the  three 
classes  of  causes  mentioned  in  the  earlier  part  of  the  statute, 
viz.  '^causes  testamentary,"  ^'causes  of  matrimony  and  di- 
vorces," and  "rights  of  tithes,  oblations  and  obventions." 
They  cited  Oughton's  Ordo  Judic.  tit  159,  p.  239;  2  Inst. 
631,  632;  Rex  v.  The  Bishop  of  Hereford  (a),  Elvis  v.  The 
Archbishop  of  York  (ft).] 

A  further  question  arises,  whether  this  Court  has  a  juris- 
diction in  prohibition.  In  Ux  parte  Smith,  2  C.  M.  &  R. 
748,  the  Court  expressed  an  opinion  that  they  had  such 
jurisdiction,  but  it  became  unnecessary  to  decide  the  j^int. 
The  writ  of  prohibition  is  a  prerogative  writ,  issuing  pro- 
perly out  of  the  Queen's  Bench.  It  is  indeed  stated  in 
Comyns' Dig.  "Prohibition,"  (B.),  and  Blackstone's  Com. 
vol.  3,  p.  112,  that  the  Court  of  Exchequer  may  grant  a 
prohibition;  but  the  authority  referred  to  for  that  position 
is  the  case  of  Lien  v.  Seymore{c),  and  there  the  party  ob- 
taining the  prohibition  was  a  farmer  or  accountant  to  the 
Crown.  In  Tidd's  Practice,  vol.  1,  p.  38,  it  is  said  that 
the  Court  of  Common  Pleas,  as  well  as  the  Queen's  Bench, 
has  jurisdiction  in  prohibition,  but  the  Court  of  Exchequer 
is  not^mentioncd  as  having  it. 

(a)  Comyns,  358  (J)  Hob.  320.  (c)  Palmer,  525. 
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of  the  rule. — It  is  not  necessary  either  to  admit  or  di«<»Uim 
a  wish  to  revive  the  Convocation,  for  this  is  a  pnre  question 
of  lawy  to  be  determined  solely  on  legal  principles.  The 
distinction,  however,  should  be  borne  in  mind,  between  the 
Convocation  as  a  legislative  and  as  9k  judicial  body;  and  also 
between  the  meetings  of  the  Convocation  generally,  and 
those  of  the  Upper  House  only,  which  is  now  composed  of 
the  archbishops  and  bishops  of  the  realm.  Formerly,  the 
sole  taxation  of  the  clergy  belonged  to  the  Convocation,  so 
that  there  was  as  much  reason  for  their  assembling  as  for 
Parliament  meeting.  No  general  assembly  of  the  Convoca- 
tion can  take  place  without  the  Queen's  writ;  and  although 
the  Convocation  has  now  fallen  into  disuse,  yet  the  Upper 
House  meet  annually,  as  a  matter  of  form,  and  then  adjourn. 
The  practice  by  which  the  superior  Courts  are  governed  in 
applications  of  this  nature,  is  thus  stated  by  Lord  Man^fieUL, 
C.  J.,  in  the  case  of  St,  JohrCs  Collegey.  Todington  (a):  <<  If 
the  party  who  applies  for  a  prohibition  has  a  right  to  declare, 
though  the  Court  should  see  no  ground  for  the  motion,  a 
rule  to  shew  cause  why  the  prohibition  should  not  be  granted, 
is  to  no  purpose ;  and  hearing  counsel  upon  the  sufficiency  of 
that  cause  is  time  mis-spent  When  the  matter  seems  dbuM- 
ful  to  the  Court  upon  a  question  of  fieu^t  or  law,  the  plaintiiF 
has  leave  to  declare,  that  the  parties  may  have  the  fiust  pn>- 
perly  tried  by  a  jury,  or  the  law  solemnly  considered  as  in 
a  cause.  When  the  Court  is  clearly  of  opinion  that  there 
i$  sufficient  ground  for  the  prohibition,  the  defendant  has  a 
right  to  put  the  plaintiff  to  declare,  that  his  jurisdiction  be 
not  taken  from  him  in  a  summary  way,  where  no  writ  (^ 
error  will  lie.  But  if  the  Court  be  clearly  of  opinion  that 
there  is  no  ground  for  a  prohibition,  it  ought  to  be  denied, 
without  putting  the  defendant  to  expense,  and  delaying,  in 
the  mean  time,  the  exercise  of  what  appears  to  them  a  law- 
ful jurisdiction.     This  denial  is  not  conclusive  on  the  plain- 

(a)  1  Burr.  198. 
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tiff.  If  there  is  no  juri8diction5  the  sentence  will  be  a  nul-  ^  1850. 
litjy  and  upon  any  attempt  to  execute  or  enforce  it,  the 
whole  may  be  tried  in  an  action."  It  has  been  suggested, 
that  this  Court  has  no  jurisdiction  in  prohibition,  but  there 
are  several  instances  in  which  it  has  been  exercised :  Bo- 
bertsY.  Humby{a\  Grimbky  v.  Aykroyd(b)y  In  re  Bart- 
lett  (c).  [Pollocky  C.  B. — There  is  no  doubt  about  our  juris- 
diction to  grant  a  writ  of  prohibition.] 

Then  as  to  the  question  whether  the  9th  section  of  the 
24  Hen.  8,  c.  12^  is  incorporated  with  the  26  Hen.  8,  c.  19 
or  virtually  repealed  by  it.    It  is  first  necessary  to  consider 
the  language  of  the  statutes  independentiy  of  authority. 
One  weU-known  rule  is,  that  statutes  are  to  be  construed 
according  to  their  ordinary  grammatical  sense,  imless  such 
a  construction  would  lead  to  some  absurdity  or  inconve- 
nience: Beeke  v.  Smith  ((^,  Yin.  Abr.  Statutes  (E  6).     An- 
other rule  isy  that  the  king  shall  not  be  restrained  of  his  li- 
berties or  rights  by  general  words  in  an  Act  of  Parliament : 
Dwarris  on  Statutes,  Vol.  2,  p.  668;  Attorney -General  v. 
Donaldson  (e);  Yin.  Abr.,  Statutes  (E.  10).     The  colloca^ 
tion  of  the  provisions  of  these  statutes  cannot  affect  their 
construction,  for  statutes  are  to  be  read  as  if  written  in  one 
continuous  paragraph.     No  difference  of  opinion  exists  as 
to  the  5th,  6th,  and  7th  sections  of  the  24th  Hen.  8,  c  12. 
The  8th  is  also  free  from  doubt.     Those  sections  relate  to 
the  three  classes  of  cases  where  subjects  alone  are  interested ; 
the  9th  section  provides  for  the  same  causes  touching  the 
king,  and  then  the  appeal  is  to  be  frt)m  any  of  the  Courts 
aforesaid  to  the  Upper  House  of  Convocation.    Such  being 
the  state  of  the  law,  the  25  Hen.  8,  c.  19,  passed;  the  3rd 
section  of  which  enacts,  ^^That  all  manner  of  appeals,  of  what 
nature  or  condition  soever  they  be  of,  or  what  cause  or  mat- 
ter soever  tiiey  concern,  shall  be  made  and  had  by  the  par- 
ties aggrieved,  &c.  after  such  manner^  form,  and  condition  " 

(a)  8  M.  &  W.  120.  (d)  2  M.  &  W.  195. 

(6)  1  Exch.  479.  W  10  M.  &  W.  117. 

(c)  3  Exch.  28. 
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as  is  limited  for  appeak  in  causes  of  matrimony^  tithes,  ob- 
lationsy  and  obventions  bj  the  24  Hen.  8,  c  12.      The  le- 
gislature in  effect  says,  whereas,  in  those  three  classes  of 
cases^  where  the  subject  is  concerned,  there  is  an  appeal 
from  the  archdeacon  to  the  bishop,  and  from  the  bishc^ 
to  the  archbishop;    but  in  matters  touching  the  king 
the  appeal  is  to  the  Upper  House  of  Convocation :  hence- 
forth the  same  modes  of  appeal  shall  be  extended  to  aD 
cases.     The  words  ^^  manner,  form,  and  condition,^  might 
refer  only  to  the  form  of  procedure;   but  it  is  conceded 
on  all  hands,  that  they  cannot  have  that  signification  here; 
and  their  meaning  is,  ^^  from  the  same  Court  to  the  same 
Court,  and  with  the  same  limit  as  to  time  as  now  prevails 
in  causes  matrimonial,  tithes^  and  oblations,  under  the  24 
Hen.  8."    The  Court  of  Common  Pleas  considered^  that,  as 
the  8th  and  9th  sections  of  that  Act  were  preceded  bj  ex* 
press  and  distinct  words  of  enactment,  the  '^manner  and 
form"  mentioned  in  the  25  Hen.  8  would  not  have  refer- 
ence to  the  appeal  given  in  suits  which  touched  the  king ; 
but  the  words  ^^  manner  and  form"  govern  the  8th  and  9ili, 
as  well  as  the  5th,  6th,  and  7th  clauses.     If  a  statute  had 
passed  declaring  that  all  tithe  causes  should  be  tried  in  the 
Court  of  Queen's  Bench,  provided  that  any  such  as  con- 
cerned the  queen  should  be  tried  in  the  Court  of  Exche- 
quer, and  then  followed  a  clause  that  all  causes  testamen- 
tary should  be  tried  in  ^^  manner,  form,  and  condition  afore- 
said," the  only  construction  which  could  be  put  on  such  an 
enactment  is,  that  causes  testamentary  which  concerned 
the  queen  should  be  tried  in  the  Court  of  Exchequer,  and 
those  which  concerned  the  subject  in  the  Court  of  Queen's 
Bench.     The  3rd  section  of  the  25  Hen.  8,  c  19,  does  not 
repeal  the  9th  section  of  the  24  Hen.  8,  c.  12  :   Bac  Abr. 
<*  Ecclesiastical  Courts"  (B),  Woodd.  Lect  voL  L  p.  1 76 ; 
but  extends  to  all  spiritual  causes  the  provisions  which  were 
previously  confined  to  certain  specified  causes.     Then,  if 
the  9th  section  of  the  24  Hen.  8,  c.  12,  is  not  repealed  by 
the  3rd  section  of  the  25  Hen.  8,  c.   19,  neither  is  it  re- 
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pealed  by  the  4th  section ;  for  by  the  9th  section  of  the 
24  Hen.  8  an  appeal  is  given  to  the  Upper  House  of  Con- 
vocation firom  any  of  the  Courts  aforesaid ;  whereas  the  4th 
section  of  the  25  Hen.  8  gives  an  appeal  to  the  Delegates 
from  the  Archbishop's  Court  only;  and,  consequently,  if  it 
be  construed  as  repealing  the  previous  enactment,  it  pro- 
vides no  remedy  by  appeal  from  the  other  Courts  in  mat- 
ters touching  the  king.  It  is  clear,  that,  in  all  cases  within 
the  4th  section  of  the  25  Hen.  8,  there  can  be  no  appeal 
firom  the  Delegates  to  the  Convocation.  The  24  Hen.  8 
^ves  an  appeal,  in  certain  cases,  to  the  Upper  House  of 
Convocation.  The  25  Hen,  8  extends  that  provision  to  aU 
cases.  How  can  that  be  construed  as  giving  an  appeal  from 
the  Delegates  to  the  Convocation  ?  In  the  comment  on 
tills  statute  in  Bum's  Eccl.  Law,  voL  i.  p.  62,  it  is  said, 
<^In  the  case  of  Saul  v.  Wilson,  M.  1689,  by  the  Lords 
Commissioners :  There  lies  no  appeal  Scorn  a  sentence  in  a 
Court  of  Delegates;  for  they  cannot  have  any  original  ju- 
risdiction, because  it  is  a  matter  grounded  upon  an  Act  of 
Parliament,  and  the  Act  gives  them  none."  [Polbchj  C.B. 
— ^Lord  Coke's  reading  on  the  statute  is  this  (a) :  "  Where 
the  matter  toucheth  the  king,  the  appeal  within  fifteen  days 
to  be  made  to  the  higher  Convocation  House  of  that  pro- 
vince, and  no  ftirther,  but  finaUy  to  be  there  determined.  . 
•  •  •  Item,  a  general  clause,  that  all  manner  of  appeals, 
what  matter  soever  they  concern,  shall  be  made  in  such 
manner,  form,  and  condition,  within  the  realm,  as  it  is  above 
ordered  by  24  Hen.  8,  in  the  three  causes  aforesaid ;  and 
one  ftuther  degree  in  appeals  for  all  manner  of  causes  is 
given,  viz.  from  the  Archbishop's  Court  to  the  King  in  his 
Chancery,  where  a  conunission  shall  be  awarded  for  the 
determination  of  the  said  appeal,  and  from  thence  no  ftir* 
ther."]  It  is  argued  that,  possibly,  the  legislature  may 
have  intended  to  give  concurrent  appeab ;  but  such  a  con- 
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struction  would  be  at  variance  with  the  language  of  the  9th 
section  of  the  24  Hen«  8,  which  dedares  that  the  judgment 
of  the  Convocation  shall  be  final ;  and,  in  addition,  it  might 
give  rise  to  conflicting  decisions  on  the  same  subject-mat- 
ter. Suppose,  for  instance,  the  next  of  kin  contest  a  will 
propounded  by  the  executor,  the  king  having  an  interest  in 
the  codicil,  and  the  Prerogative  Court  pronounce  in  &voar 
of  both  will  and  codicil;  then  the  next  of  kin  appeal  to  the 
Delegates,  who  reverse  the  decree  both  as  to  the  will  and 
codicil,  while  the  executor,  dissatisfied  so  &r  as  rehtes  to 
the  codicil,  appeals  to  the  Convocation,  which  confirms 
both.  [The  Court  intimated  an  opinion  that  it  was  mme- 
cessary  to  argue  that  point.]  The  6th  section  of  the  25 
Hen.  8,  c.  19,  which  relates  to  exempt  jurisdictions,  maj 
be  thus  explained.  They  were  entirely  omitted  in  the  24 
Hen.  8,  c.  12,  and  the  25  Hen.  8,  c.  19,  passed  in  a  hurry. 
Burnet,  in  his  '^History  of  the  Reformation,"  saysf  a) :  ^On 
the  27th  of  March  it  was  sent  up  to  the  Lords;  and  once 
the  spiritual  Lords  had  already  consented  to  it,  there  was 
no  reason  to  apprehend  any  opposition  fi*om  the  temporal 
Lords.  The  session  was  now  near  an  end,  so  that  they 
made  haste  and  read  it  twice  that  day,  and  the  third  time 
tiie  next  day,  and  passed  it."  Or  probably  the  6th  section 
may  have  been  inserted,  in  consequence  of  the  peculian 
being  tenacious  of  their  exemption  finom  episcopal  juris- 
diction. The  24  Hen.  8,  c  12,  and  25  Hen.  8,  c  19,  having 
been  repealed  in  the  reign  of  Queen  Mary,  are  both  revived 
in  terms  by  the  1  Eliz.  c.  1,  s.  10.  {Bolfey  B. — ^That  must 
be  taken  with  this  restriction,  that  the  law,  as  settied  by 
those  two  Acts,  and  so  fiur  as  they  are  not  inconsistent  with 
each  other,  shall  be  tiie  law  again.]  In  Cardwell's  Syno- 
dalia,  p.  76,  some  of  the  judges,  in  1711,  in  answer  to  a 
question  put  by  the  queen,  say,  ^'  AAer  conference  with  the 
rest  of  the  judges,  we  are  humbly  of  opinion,  that,  of  com- 


(«)  Bk.  2,  p.  147,  ed.  1679. 
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mon  right,  there  lies  an  appeal  from  all  Ecclesiaatical  Courts         1850 
of  England  to  your  Majesty,  in  virtue  of  your  supremacy  in         /^  ^^ 
ecclesiastical  affairs,  whether  the  same  be  given  by  the  ex-       Qobhak 
press  words  of  any  Act  of  Parliament  or  not ;  and  that  no      Bishop  op 
Act  of  Parliament  has  taken  the  same  away,  and,  conse- 
quently, that  a  prosecution  of  Convocation,  not  excluding 
an  appeal  to  your  Majesty,  is  not  inconsistent  with  the 
statute  1  Eliz.  c.  1,  but  reserves  the  supremacy  entire.''    It 
is  upon  this  principle  that  the  Crown  has  power  to  issue  a 
commission  of  review,  notwithstanding  the  25  Hen.  8,  c.  19, 
has  declared  that  the  decision  of  the  Delegates  shall  be 
final.     The  objection,  that  if  an  appeal  lay  to  the  Convoca- 
tion in  matters  touching  the  Crown,  it  might  obstruct  the 
course  of  justice  by  refusing  the  writ,  would  equally  apply 
to  the  House  of  Lords,  whose  appellate  jurisdiction  haa 
been  exercised  from  the  most  ancient  times  of  which  there 
are  any  memorials  of  record :  Hale's  Jurisd.  H.  L.  132. 

The  25  Hea.  8,  c.  19,  passed  early  in  the  year  1534 ;  at 
which  time  Archbishop  Cranmer  had  pronounced  the  mar- 
riage of  Queen  Katherine  void.  Under  the  24  Hen.  8,  c. 
12,  the  only  mode  of  appeal  to  which  the  queen  could  have 
recourse  was  to  the  Upper  House  of  Convocation.  But 
when  the  25  Hen.  8,  c.  19,  passed,  the  fifteen  days  limited 
for  appealing,  by  the  9th  section  of  the  24  Hen.  8,  c.  12, 
had  expired,  so  that  the  sentence  became  final  Coidd  it 
then  have  been  intended  to  repeal  the  enactment  prescribing 
a  limited  time  within  which  to  appeal  to  the  Convocation, 
and  give  an  appeal  to  the  Delegates  without  any  limit  what- 
ever! [Aldersan,  B. — We  do  not  construe  Acts  of  Parlia- 
ment by  reference  to  history.  In  deciding  Ryder  v.  Milk  (a) 
on  the  Factory  Act,  we  did  not  act  upon  what  we  knew 
had  taken  place  in  Parliament.  Besides,  by  the  25  Hen.  8, 
c.  22,  which  became  law  on  the  same  day  as  the  25  Hen.  8, 
c.  19,  the  king's  divorce  from  Queen  Katheiine  was  con- 

(a)  3  Exch.  853. 
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firmed  by  Parliament.]  It  is  incorrect  to  say  that  there 
are  no  precedents  of  an  appeal  to  the  Convocation.  The 
question  of  the  marriage  of  Henry  8  with  Anne  of  Cleves 
was  brought  before  them:  1  Strjrpe,  EccL  Mem.  573. 
Latimei^s  case^  which  is  another  instance,  is  thus  related  in 
Collier's  "  Ecclesiastical  History  of  Great  Britam,"  p.  75 : 
^^  About  this  time,  Hugh  Latimer's  case  was  brought  before 
the  Upper  House  of  Convocation.  This  Latimer  had  been 
dilated  in  the  Synod  last  year  (1532),  for  maintaining  erro- 
neous doctrines,  in  some  letters  vrritten  to  one  Greenwood, 
of  Cambridge ;  and  being  required  to  take  an  oath  to  make 
a  true  answer  to  interrogatories,  he  declined  the  jurisdic* 
tion  of  the  house,  and  appealed  to  the  king ;  but  the  king 
refusing  the  application,  returned  him  to  the  Convocation, 
upon  which  he  acknowledged  himself  mistaken,  and  was 
pardoned  on  his  submission." 

With  respect  to  the  Irish  statutes,  28  Hen.  8,  c  6,  and 
28  Geo.  3,  c.  32,  no  question  of  appeal  has  arisen  upon 
them,  and  they  contain  no  provisions  expressly  relating  to 
matters  in  which  the  king  is  concerned.  Besides,  the  Irish 
hierarchy  and  ecclesiastical  law  differ  in  many  particulars 
from  the  English,  as  pointed  out  in  Gilbert's  Exch.,  ch.4(a). 
The  passage  cited  from  Nathaniel  Bacon's  work  is  of  little 
authority,  it  being  the  mere  opinion  of  a  layman  on  the  con- 
struction of  an  Act  of  Parliament ;  and  Lord  Chatham,  who 
was  not  a  lawyer,  viewed  it  merely  as  a  political  work.  It 
was  always  considered  a  strong  party  work ;  and,  in  Clarke's 
^*  Bibliotheca,"  it  is  stated  that  the  author  was  prosecuted 
Bishop  Nicolson,  in  his  '^  English  Historical  Library,"  p. 
184,  says,  ^'  The  great  respect  which  has  of  late  been  paid 
to  Nathaniel  Bacon's  ^  Historical  Discourse  of  the  Uniform- 
ity of  the  Government  of  England'  will  oblige  us  to  consi- 
der that  author  apart  firom  the  rest.  There  are  several 
witty  political  and  moral  reflections  in  his  book>  which  dis- 


(a)  Bk.  2,  p.  142. 
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cover  a  peculiar  art  in  drawing  very  notable  and  weighty 
conclusionB  from  weak  and  airy  premises.  His  remarks 
on  the  clergy,  upon  all  occasions,  are  so  full  of  bitterness 
and  invective,  as  might  have  become  Mr.  Selden  himself, 
and  are  an  evident  argument  of  the  author^s  having  a  mind 
to  ape  even  the  very  passions  of  that  angry  great  man .  .  • 
His  main  delight  was,  to  blacken  all  our  kings,  and  to  shew 
that  they  had  nothing  lovely  in  them  but  what  was  derived 
from  the  &vour  and  caresses  of  the  people."  The  partisan 
character  of  the  work  also  appears  from  the  following  pas- 
sage, p.  133:  "The  Convocation  of  the  clergy,  like  some 
froward  children,  loves  not  new  dressing,  though  it  be  a 
gainer  thereby.  Before  the  Pope  and  Henry  8  were  fallen 
asunder,  their  masters,  their  minds,  their  work,  all  was 
double ;  their  counsels  uncertain ;  their  conclusions  slow  in 
production,  and  slight  in  their  fruit  and  consequences:  some- 
times displeasing  to  the  Pope,  sometimes  to  the  king,  gene- 
rally to  themselves;  who,  naturally  lingering  after  their  own 
interests,  were  compelled  to  feed  the  body  that  breathed 
in  them,  rather  than  that  wherein  themselves  breathed; 
and  so,  like  hunted  squirrels  fit)m  bough  to  bough,  were 
ever  well  tired,  yet  hardly  escaped  with  their  own  skins  in 
the  conclusion."  It  is  said  that  nothing  is  found  in  the 
books  of  practice  respecting  an  appeal  to  the  Convocation; 
but  that  is  merely  a  negative  sort  of  evidence.  The  books 
of  practice  of  half  a  century  ago  will  probably  afford  little 
information  on  the  subject  of  wager  of  battle,  though  it 
was  not  abolished  until  afler  the  case  of  Ashfardv.  Thorn- 
ton (a).  Until  the  year  1677,  there  is  no  trace  of  any  re- 
cord of  an  appeal  under  the  25  Hen.  8,  c.  19,  in  a  case  in 
which  the  king  was  concerned;  nor  again  from  1677  until 
1796 ;  nor  fit)m  that  time  until  the  case  of  Dyke  v.  Wal- 
ford(b).     The  case  of  The  Bishop  of  St.  Davids  v.  Lucy  (c) 
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(a)  1  B.  &  Aid.  405.  (b)  5  Moo.  P.  C.  434. 

(c)  1  Ld.  Raym.  539. 
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has  no  application  here,  for  the  bishop  did  not  appeal  mider 
these  statutes,  but  claimed  his  privilege  as  a  peer  of  Paiiia- 
ment.  In  WhistorCs  case  (a),  the  only  question  was,  whe- 
ther the  Conyocation  had  an  original  jurisdiction  in  cases 
of  heresy ;  and  it  appears  from  the  statement  of  Burnet  (ft), 
that  eight  of  the  judges,  with  the  Attomey^General  and 
Solicitor-General,  were  of  opinion  that  they  had  such  juris- 
diction. In  Hut(xrn!$  case  (c),  the  king's  right  was  not  in 
question ;  for  he  was  not  the  patron  of  the  living,  and  the 
parties  were  properly  left  to  their  legal  ranedy.  Good- 
mafCs  case  (d)  was  not  a  proceeding  under  the  statutes  of 
Hen.  8,  but  under  the  prerogative  of  the  Crown  as  supreme 
head  of  the  Church.  In  the  case  of  The  Dean  and  Chapter 
ofFeames  (e),  it  is  said,  **The  visitation  of  all  donatives  of 
the  king  belongs  properly  to  the  Lord  Chancellor  of  the 
realm :  N.  Br.  42  a;  or  the  king  may  make  special  commis- 
sioners for  this  purpose :  6  Hen.  4,  c.  14,  and  GoodmaiC* 
case,  10  Eliz.  Dier,  273 ;  where  the  Bishop  of  Bath  and  WeUs 
had  a  special  commission  awarded  to  him  by  the  king  (Eldw. 
6)  to  visit  the  Dean  and  Chapter  of  Wells ;  by  force  of 
which  authority  Goodman  was  deprived.^'  Also  in  Com. 
Dig.  "Visitor"  (A  1),  it  is  said,  that  "all  free  chapels  of 
the  king's  foundation  are  visitable  by  the  king  and  not  by 
the  ordinary :  2  RolL  So  all  hospitals  of  the  king^s  foun- 
dation :  2  RolL  230, 1.  17 ;  and  all  donatives  :  2  BolL  230, 
I.  20."  In  Gardener^ s  case,  abo,  the  commission  issued  by 
virtue  of  the  general  power  of  visitation  which  the  Crown 
possessed,  under  the  26  Hen.  8,  c.  1,  as  supreme  head  of 
the  Church.  But,  in  any  view,  that  was  an  illegal  and 
tyrannical  proceeding.  Lord  Campbell,  in  his  "  Lives  of 
the  Chancellors,"  voL  iL  pp.  52,  53,  says  of  that  case,  "  The 
method  of  proceeding  against  him  was  violent,  and  was 
hardly  disguised  by  any  colour  of  law  or  justice.  ...     A 


(a)  15  How.  St.  Tr.  705. 
(6)  15  How.  St.  Tr.  714. 
(c)  Hob.  15. 


(rf)  3  Dy.  273,  nom.  Walrvnd 
V.  PoUard. 
(e)  Dav.  46. 


TRINITY   VACATION,    14  VICT. 


671 


commission  was  issued  to  the  metropolitan,  three  bishops^ 
and  six  laymen,  to  bring  him  judicially  to  trial  Having 
protested  against  the  validity  of  the  commission,  which  was 
not  founded  on  any  statute  or  precedent,  he  defended  him- 
self with  vigour."  In  4  Inst.  71,  Lord  Coke  says,  '*the 
king  himself  cannot  be  judge  in  propria  caus&;"  and  in 
JDay  V.  Savage  (a),  Hobarty  C.  J.,  says,  ^'  that  even  an  Act 
of  Parliament  made  against  natural  equity,  as  to  make  a 
man  a  judge  in  his  own  case,  is  void  in  itself,  for  jura  naturse 
8unt  immutabilia,  and  they  are  leges  legum."  These  prin- 
ciples would  be  violated  if  an  appeal  lay  to  the  Delegates 
in  matters  touching  the  Crown,  under  the  25  Hen.  8,  c.  19, 
and  k  fortiori  to  the  Judicial  Committee  of  the  Privy  Coun- 
cil, under  the  2  &  3  Will  4,  c.  92,  and  3  &  4  Will.  4,  c.  41, 
whose  decision  does  not  bind  the  Crown. 

[They  then  argued,  that  a  proceeding  by  duplex  querela 
was  ^'a  cause,  matter,  or  contention  touching  the  king" 
within  the  meaning  of  the  24  Hen.  8,  c.  12,  s.  9.  The  fol- 
lowing authorities  were  cited: — Specofa  ca8e(b\  1  Stark. 
Ev.  pt  2,  sect  77;  Articuli  Cleri,  9  Edw.  1,  c.  13;  2  Inst. 
632;  Bunting  y.  Lepingwell{c);  Kenn^s  case  (d);  Phillips  \. 
Crawley  (e);  Sherwood  v.  Ray{f);  2  Smith's  Lead.  Cas. 
237,  239;  The  Attorney-General  v.  Hallett(g);  Boscoe  on 
Keal  Actions,  103;  Com.  Dig.  "Trial  by  Certificate*' 
(A.  1);  Phillips  v.  Bury(h);  2  Inst  423;  Sir  E.  Coke's 
case(i)\  WtUison  v.  Lord  Barkley(J);  Lord  SheffiehTs 
case(k);  Hammond's  case  {f)\  Lamb  v.  Genman(m);  Slade's 
case(n);    lAifrd   CromweWs  case{o)\   The  Deanery  of  St. 
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(a)  Hob.  87. 
lb)  5  Rep.  57. 

(c)  4  Rep.  29. 

(d)  7  Rep.  42  b. 

(e)  Freem.  83— Q.  B. 
(/)  1  Moo.  P.  C.  353. 
(g)  15  M.  &  W.  97. 

(A)  Skinn.  447, 512 ;  2  T.  R.  346. 


(i)  Godb.291. 

(J)  Plowd.  239 ;  Godb.  308. 

(*)  2  Roll.  317. 

(/)  Hard.  176. 

(m)  Parker,  143. 

(n)  4  Rep.  95  b. 

(o)  4  Rep.  13  a. 
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1850.        Buryauy  1  Bolls  of  Parliament,  421«  462;  Oliver's  Monas- 
Inre        ticon  Diocesis  Exoniensis;  Bracton  lib.  5,  f.  403,  B;   The 
Bishop  of  Exeter  v.  Hele(a);  TayWs  Evid.  s.  1209;  PhilHpps* 
Ev.  543, 550;  Hargrave's  Law  Tracts,  452, 457, 458, 464.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  rule  nisi,  granted  at  the 
instance  of  the  Lord  Bishop  of  Exeter,  to  prohibit  the 
Bight  Honourable  Sir  Herbert  Jenner  Fust,  &c  (his  Lord- 
ship read  the  rule). — The  facts  necessary  to  be  stated  for 
a  due  understanding  of  this  case  are  as  follows: — ^Li  the 
year  1847  Mr.  Gorham  was  presented  by  her  Majesty  to 
the  living  of  Brampford  Speke,  in  the  diocese  of  Exeter. 
The  bishop  refused  to  admit  Mr.  Gorham  on  the  ground 
that  he  entertained  opinions  not  in  accordance  with  the 
doctrines  of  the  Church  of  England.  Upon  this  refusal, 
Mr.  Gt)rham  instituted  a  proceeding  by  duplex  querela 
against  the  bishop  ih  the  Court  of  the  Archbishop  of  Can- 
terbury,  complaining  of  the  decision  of  the  bishop,  and 
alleging  that  he  entertained  no  doctrines  inconsistent  with 
those  of  the  ChurcL  The  case  was  heard  before  Sir  Her- 
bert Jenner  Fust,  Dean  of  the  Arches,  who  dismissed  the 
complaint  and  confirmed  the  decision  of  the  bishop.  Mr. 
Gorham  then  appealed  from  the  judgment  of  Sir  Herbert 
Jenner  Fust  to  her  Majesty  in  Council;  and  the  case  was 
by  her  Majesty  referred  to  the  Judicial  Committee  of  the 
Privy  Council,  by  whom  it  was  heard  at  great  length  in  the 
month  of  February  last ;  and  in  the  month  of  March,  the 
Judicial  Conmiittee  reported  in  favour  of  the  appeal,  and 
made  a  recommendation  to  her  Majesty  accordingly;  upon 
which  her  Majesty,  on  the  9th  of  March,  issued  an  Order 
in  Council  to  carry  into  effect  the  report  and  recommenda- 
tion of  the  Judicial  Committee. 

(a)  Show.  P.  Ca.  88. 
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The  appeal  to  bar  Majesty  in  Council  waa  grounded  on  ^  1850. 
the  statute  2  &  3  Will.  4^  c.  92,  which  abolished  the  Ck>urt 
of  Delegates  created  by  25  Hen.  8,  c.  19,  s.  4,  and  enacted 
that  all  appeals  which  might  have  been  made  to  that  Court 
should  thenceforth  be  made  to  the  King  in  Council;  and 
by  the  subsequent  Act  of  3  &  4  WilL  4,  c.  41,  s.  3,  all 
such  appeals  are  to  be  heard  by  the  Judicial  Committee. 

At  the  beginning  of  last  Easter  Term,  the  Bishop  of 
Exeter  applied  to  the  Court  of  Queen's  Bench  for  a  pro- 
hibition to  prevent  any  further  proceedings  on  the  Order  in 
Council,  made  pursuant  to  the  judgment  of  the  Judicial 
Committee,  on  the  ground  that  the  matter  in  controversy 
was  one  which  touched  the  Queen  as  patron  of  the  living, 
and  that,  in  a  case  touching  the  Queen,  there  never  was  an 
appeal  to  the  Delegates,  and  so  neither  would  there  now  be 
an  appeal  to  her  Majesty  in  Council  The  Court  of  Queen's 
Bench,  aflcr  taking  some  time  to  consider,  imanimously  re- 
fused to  grant  a  rule.  The  bishop  then,  later  in  the  same 
Term,  made  a  similar  application  to  the  Court  of  Common 
Pleas,  and  that  Court,  in  the  following  Term,  by  an  unan- 
imous decision,  also  refused  to  grant  the  rule  applied  for. 
The  judgments  of  both  those  Courts  proceeded  on  the 
ground,  that  even  supposing  the  matter  to  be  one  which 
touched  the  Queen,  still  there  was  an  appeal  to  her  Majesty 
in  Council  under  the  statute  25  Hen.  8,  c  19,  altered  by 
the  subsequent  statutes  of  the  2  &  3  WilL  4,  c.  92;  the 
order,  therefore,  which  had  been  made  was  legal  and  valid; 
and  so  the  bishop  was  hot  entitled  to  a  prohibition. 

Late  in  the  last  Term,  the  bishop  renewed  his  applica- 
tion for  a  prohibition  by  applying  to  this  Court;  and  under 
the  circumstances  of  the  case,  the  motion  before  us  being 
made  at  a  time  when  it  was  impossible  for  us  satisfactorily 
to  look  into  the  authorities  during  the  Term,  we  thought  it 
best  to  grant  a  rule  nisi,  in  order  that  the  matter  might  be 
discussed  and  disposed  of  at  the  present  sittings,  instead  of 
being  left  to  stand  over  till  Michaelmas  Term,  as  it  pos- 
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1850.  eibly  might  have  done  if  we  had  taken  time  till  after  the 
last  Term  to  consider  whether  we  ought  or  ought  not  to 
grant  a  rule  nisi.  The  rule  having  been  thus  granted,  cause 
was  shewn  against  it  on  the  29tk 

The  question  now  is,  whether  the  rule  is  to  be  made  abso- 
lute or  to  be  dischaiged.  This  involves  two  points:  first, 
whether  this  is  a  case  which  touches  the  Crown,  for  if  it  do 
not  touch  the  Crown,  it  is  admitted  the  appeal  to  the  Queen 
in  Council  is  well  founded :  secondly,  whether  in  all  cases, 
(touching  or  not  touching  the  Crown),  there  is  an  appeal 
from  the  Archbishop's  Court  to  the  Queen  in  Council;  if 
there  be,  then  also  the  appeal  to  her  Majesty  in  Coundl  is 
authorised  by  law,  and  this  rule  cannot  be  made  absolute. 
In  the  Courts  of  Queen's  Bench  and  Common  Pleas  the 
judgment  was  founded  entirely  on  the  second  point;  we  di- 
rected the  attention  of  counsel  to  the  first  point  also, 
entertaining  as  we  then  did,  and  still  do,  considerable  doubt 
whether  the  matter  touches  the  Crown  or  not.  But  we 
have  thought  it  unnecessary  to  decide  this  point,  as  we  are 
all  clearly  of  opinion,  that,  whether  a  case  of  duplex  querela 
before  the  archbishop  be  one  which  touches  the  Crown  or 
not,  there  was  an  appeal  given  by  the  25  Hen.  8,  c.  19,  to 
the  King  in  Chancery,  and  therefore  now  there  is  an  appeal 
to  the  Queen  in  Council.  We  have  arrived  at  this  conclu- 
sion by  considering  what  is  the  combined  effect  of  the  two 
statutes,  24  Hen.  8,  c.  12,  and  25  Hen.  8,  c.  19,  by  whidi 
last  statute  the  authority  of  the  Court  of  Delegates  in  these 
matters  was  first  created;  for  the  Judicial  Conunittee,  with- 
out any  doubt,  have  been  substituted  for  the  Court  of  De- 
legates, and  have  (at  the  least)  the  same  jurisdiction. 

We  will  therefore  begin  with  the  24  Hen.  8,  c.  12.  By 
that  Act,  restraining  appeals  to  Rome  in  suits  testamentary, 
matrimonial,  and  for  tithes,  there  is,  first,  a  general  prohi- 
bition to  all  persons,  subjects  of  this  realm  or  resiants,  to 
appeal  to  Rome  under  penalty  of  a  pnemunire;  and  then  a 
provision  by  the  5th  section,  that  where  the  king's  subjects 
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or  resiants  within  the  king's  dominionB  had  before  used  to 
appeal  to  Borne,  concerning  the  three  causes  before  men- 
tioned^ they  (i.  e.  the  king^s  subjects  or  resiants)  should 
appeal  within  the  realm  of  England,  and  not  elsewhere,  in 
the  manner  and  form  thereinafter  pointed  out,  and  not 
otherwise. 

The  Act  then  proceeds  to  describe  four  classes  of  cases: — 
First,  causes  coming  before  the  bishops'  archdeacons, 
which  are  to  be  pursued  through  the  Bishop's  Court,  and  so 
to  the  Archbishop's  Court,  there  to  be  definitively  and 
finally  ordered,  decreed,  and  adjudged,  without  any  appella- 
tion or  provocation  to  any  other  person  or  persons,  court  or 
courts.  Secondly,  causes  commenced  before  the  bishops, 
which  go  to  the  Archbishop's  Court,  in  precisely  the  same 
terms  as  to  finality.  Thirdly,  suits  commenced  before  the 
archdeacon  of  the  archbishop,  which,  after  going  first  through 
the  Court  of  Arohes,  are  to  go  before  the  Arohbishop  him- 
self, (obviously  referring  to  the  court,  now  obsolete  and  ab- 
sorbed in  the  Court  of  Arohes,  formerly  held  before  the 
archbishop  in  person,  assisted  as  he  generally  was  by  asses- 
sors). But  this  class  of  cases  also,  when  arrived  at  this  point, 
was  to  be  definitively  and  finally  detenmned,  without  any 
other  or  further  process  or  appeal  to  be  theroupon  had  or 
sued.  The  fourth  class  of  cases  was  those  of  suits  com- 
mencing (as  this  present  case  did)  before  the  archbishop 
himself — which  were  to  be  definitively  determined  by  him, 
without  any  other  appeal,  provocation,  or  any  other  foroign 
process  out  of  this  realm,  to  be  used  to  the  let  or  derogation 
of  the  said  judgment,  sentence,  or  decree,  otherwise  than 
by  this  Act  was  limited  and  appointed 

This  then  was  the  state  of  the  law : — by  express  words,  the 
decision  of  all  these  appeals  by  subjects  or  resiants  grieved 
might  be  commenced  in  various  Courts;  but  in  all  of  them 
the  decision  of  the  Court  of  the  Arohbishop  was  to  be  final, 
otherwise  than  was  by  that  Act  limited  and  appointed.  And 
the  words  were  gaieral,  and  clearly  extended  (if  the  Act  had. 
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but  for  the  proviso,  stopped  here)  to  all  suits,  whether  such 
as  touched  the  king  or  such  as  did  not.     But  then  came  the 
9th  section  as  a  sort  of  proviso  or  qualification  of  them  alL 
That  clause  enacted,  that  in  suits  touching  the  king,  ven- 
tilate, commenced,  or  begun  in  any  of  the  said  Courts  (i.  e. 
bishops'  or  archbishops'  archdeacons,  or  bishops'  or  arch- 
bishops' Courts),  the  final  appeal  should  be  to  the  '' spiritual 
prelates,  abbots,  and  priors  of  the  Upper  House  of  Convo- 
cation of  the  respective  provinces  where  the  suit  began;  and 
that  what  matter  there  should  be  determined,  appertaining, 
concerning,  or  belonging  to  the  king,  his  heirs  or  succes- 
sors, should  stand  and  be  taken  for  a  final  decree,  and  the 
same  matter  never  after  to  come  in  question  and  debate,  to 
be  examined  in  any  other  Court**    The  true  meaning  of 
this  is  clearly,  we  think,  to  repeal  the  finality  as  to  deci- 
sions in  the  Archbishops'  Courts  in  cases  which  touched  the 
king,  leaving  it  in  all  other  cases.     Then  came  the  25 
Hen.  8,  c.  19,  by  which  that  which  had  been  before  con- 
fined to  three  classes  of  ecclesiastical  cases,  was  extended  to 
all.     This  was  done,  we  think,  by  the  conjoint  operation  of 
the  two  sections,  the  3rd  and  4th;  which,  it  may  be  well  to 
observe,  form  in  the  old  black-letter  editions  of  the  statute 
only  one  paragraph.     It  would  clearly  be  incorrect  to  say 
that  the  words  of  the  3rd  section,  in  their  strict  literal  mean- 
ing, can  be  construed  so  as  to  give  efiect  to  the  obvious  in- 
tention of  the  legislature,  for  this  would  be  to  make  the 
legislature  enact,  first,  that  all  these  cases  should  be  finally 
determined  without  any  appeal  from  the  Archbishop's  Court; 
and  then,  by  the  4th  section,  alter  that  provision  by  giving 
a  Airther  appeal  to  the  Court  of  Delegates.     It  is,  we  think, 
clearly  more  simple  and  more  reasonable  to  say,  that  the 
two  sections,  taken  together,  mean  that  the  provisions  as  to 
the  form  and  manner  of  appeals,  given  in  the  24  Hen.  8, 
c.  12,  and  amended  by  the  4th  section  of  the  25  Hen.  8, 
c  19,  shall  extend  to  the  three  classes  in  the  24  Hen.  8, 
c.  12,  and  all  other  ecclesiastical  appeals  whatsoever.     And 
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if  we  do  thjB,  the  natural  mode  of  placing  the  sections  in 
order,  will  be  to  superadd  to  the  appeal  to  the  Archbishop's 
Court  a  new  Court  of  appeal,  thereby  repealing  the  finality 
of  that  Court,  and  substituting  in  its  place  the  finality  of 
the  new  Court,  (viz.  the  Court  of  Delegates,)  and  the  de- 
claration that  there  shall  be  no  further  appeal  from  them. 
Now,  had  the  24  Hen.  8,  c.  12,  been  so  framed,  it  is  dear 
that  the  Court  of  Delegates  would  have  been  the  ultimate 
Court  of  Appeal  provided  by  the  6th,  7th,  and  8th  sections 
of  that  Act.  The  words  of  the  three  sections  were  general, 
and  applicable  both  to  causes  touching  and  not  touching  the 
king;  the  words  of  the  section  as  to  the  Court  of  Dele- 
gates are  general  also.  The  Archbishop's  Court  was  by 
these  sections  made  final;  the  Court  of  Delegates  is  in  like 
manner  made  final.  The  proviso  in  the  9th  section  altered 
the  finality  as  to  the  Archbishop's  Courts,  but  confined  that 
finality  to  matters  not  touching  the  king.  It  is  obvious 
that  a  similar  effect  may  well  be  given  to  the  words  which 
render  final  the  decisions  of  the  Court  of  Delegates.  Indeed, 
it  was  admitted  at  the  bar,  and  could  not  be  denied,  that 
this  order  of  the  sections  rendered  the  case  free  from  all 
doubt,  and  that  the  conclusion  (if  such  were  the  order) 
would  clearly  be,  that  in  cases  touching  the  king,  the  appeal 
would  be  from  the  Archbishop's  Court  to  the  Court  of  De- 
legates. And,  after  considering  the  whole  question,  we  are 
of  opinion  that,  according  to  the  true  construction  of  the 
two  statutes,  there  was  an  appeal,  in  all  cases,  (whether  they 
touched  the  king  or  not),  from  the  Archbishop's  Court  to 
the  Eong  in  Chancery,  and,  therefore,  that  there  now  is  an 
appeal  to  the  Queen  in  CounciL 

This  also  appears  to  be  the  result  of  the  most  eminent  of 
the  authorities  cited.  In  the  4  Inst.  337,  Lord  Coke  says, 
(of  the  Court  of  Arches),  ^^From  this  Court,  the  appeal  is  to 
the  King  in  Chancery,  by  the  said  Act  of  25  Hen.  8,  c.  19;" 
(making  no  mention  of  any  exception  in  a  case  touching  the 
Crown).     Again,  in  that  part  which  treats  of  the  Court  of 


1850. 


BZCHEQUER    RlfPOHTS. 

Delegates,  (p.  339),  he  aaja,  "  These  delegates  do  sit  by 
force  of  the  king's  commiasion  In  three  eausce:  first,  when 
a  Bentence  is  given  in  anif  ecclesiastical  cause  by  the  arch- 
bishop or  his  official,"  (again  making  no  mention  of  any 
exception).  And  lastly,  in  treating  of  appeals  (p.  340), 
he  says,  (quoting  and  adopting  Lord  Dyer's  words), 
"  Item,  a  general  clause  that  all  manner  of  appeals,  (what 
matter  toever  they  amcent,)  shall  be  made  in  such  manner, 
form,  and  eonditioa,"  witlun  the  realm,  as  it  is  above  ot' 
tiered  by  the  24  Hen.  6,  in  Hie  three  eaiuet  aforesaid;  and 
one  further  degree  in  appeah  for  all  manner  of  eatuet 
it  given,  viz.  from  the  Archbishop's  Court  to  the  King  in 
his  Chancery."  So  Coul  IMg.  tit  "  Praerogative,"  D. 
14,  after  setting  ont  the  section  of  the  25  Hen.  8,  c  19, 
proceeds  thus,  "And  therefore  in  all  eccletiastical  cautet 
an  appeal  liet  to  the  DeUgatei*  Blackstone (a)  alone 
of  all  the  authoritiea,  says,  "  The  appeal "  (where  the 
king  himself  is  a  party)  "  daet  not  He  to  the  King  in  Chancery, 
which  would  be  absurd;  but,  by  the  stat  24  Hen.  8,  c  12, 
to  all  the  bishops  of  the  realm  assembled  in  the  Upper  House 
of  Convocation."  The  inaccurate  manner  in  which  the 
statute  is  quoted,  affords  strong  ground  for  doubting  the 
condusioa  of  the  writer,  and  we  think  the  authcnity  of  Lord 
Coke  and  of  Chief  Baron  Comyns  is  not  outweighed  by 
this  reference  to  Blackstone.  Indeed,  if  the  passage  be 
taken  to  the  letter,  it  confines  the  apped  to  the  Convoca- 
tion to  those  cases  in  which  the  king  Mmself  is  a  party; 
and  it  is  quite  clear  that  her  Majesty  is  not  a  party  to  these 
proceedings,  and  so  it  would  be  no  authority  in  this  case 
atalL 

The  Courts  of  Queen's  Bench  and  Common  Fleas  came 
to  the  conclusion  that  the  appeal  to  the  Convocation  was 
altogether  abolished  by  the  effect  of  the  second  statute. 
They  both  thought,  that  when  by  the  express  provimon  of 
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the  4th  section  in  the  25  Hen.  8,  c.  19,  a  new  appeal  was 
given  to  all  parties  grieved  without  any  exception,  and  a 
new  tribunal  was  constituted  for  the  purpose,  and  no  fur- 
ther appeal  was  to  be  had  or  made  from  the  same,  this  was 
in  effect  a  repeal  of  the  exceptional  right  of  appeal  given  by 
the  24  Hen.  8  in  the  particular  cases  of  matters  touching 
the  Crown.  And  in  support  of  this  view  of  the  case  reli- 
ance was  placed  on  the  &ct,  that  no  appeal  to  Convocation 
ever  has  taken  place  during  the  three  centuries  and  up- 
wards which  have  elapsed  since  the  passing  of  these  sta- 
tutes; and,  on  the  other  hand,  it  was  shewn,  that  in  several 
cases  since  the  reign  of  Henry  8,  (certainly  in  five,-  per- 
haps in  more)  in  which  the  king  was  concerned,  an  appeal 
has  been  made  to  the  Delegates,  without  objection. 

The  conclusion  at  which  the  Courts  of  Queen's  Bench 
and  Common  Pleas  have  arrived  seems  to  us  so  reasonable 
a  construction  of  the  statutes,  explained  as  they  are  by 
subsequent  usage  and  contradicted  by  no  contrary  practice, 
that  but  for  the  authority  of  Lord  Coke,  followed  by  a 
great  number  of  other  text-writers  of  eminence,  we  should 
at  once  have  adopted  it.  We  feel,  however,  that  the  au- 
thority of  Lord  Coke  is  not  to  be  lightly  disregarded;  and 
certwily  in  the  4th  Listitute  he  speaks  of  the  Court  of  Con- 
vocation as  a  court  to  which  there  was  an  appeal  under  the 
statutes  in  question  in  cases  touching  the  king.  This  is 
expressly  stated  under  the  head  of  ^^  Court  of  Convoca- 
tion,''  in  p.  323,  and  again  under  the  head  of  ^^  Appeals," 
in  p.  339.  It  is  true  that  in  the  latter  passage  Lord  Coke 
is  not  speaking  from  his  own  mind,  but  is  only  giving  the 
report  of  Lord  Dyer;  but  we  think  it  must  be  inferred, 
that  he  meant  to  adopt  as  good  law  what  he  so  states  him- 
self to  have  received  from  Lord  Dyer.  What  Lord  Coke 
thus  states,  namely,  that  in  matters  which  touch  the  King 
there  is  an  appeal  to  the  Upper  House  of  Convocation,  has 
been  adopted  by  a  great  number  of  writers  of  the  highest 
eminence,  including  Lord  Chief  Baron  Comyns,  Ayliffe  in 
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his  '^  Parergon/'  and  others.  These  subsequent  authorities, 
it  was  said,  do  not  add  anything  to  the  weight  of  the  ori- 
ginal authority  of  Lord  Coke,  from  whom  they  obyiously 
took  their  law;  nor  do  they,  save  only  that  their  adoption 
of  what  had  been  laid  down  by  Lord  Coke  proves  that  they 
did  not  doubt  its  accuracy.  It  was  indeed  a  matter  of  little 
or  no  practical  importance,  and  in  all  probability  they 
adopted  Lord  Coke's  authority  without  much  or  periiaps 
any  investigation.  Still  the  result  of  the  whole  is,  that 
Lord  Coke,  writing  long  after  the  reign  of  Henry  8,  says 
there  is  in  matters  touching  the  king  an  appeal  to  the 
Convocation,  and  many  subsequent  text-writers  of  great 
eminence  down  to  very  modem  times  assert  the  same.  In 
the  present  case  this  is  rather  matter  of  curious  specula* 
tion  than  of  any  practical  importance,  for  in  either  view  of 
the  case,  the  proceedings  before  the  Judicial  Committee 
were  well  founded,  and  in  either  view  of  the  case  there  can 
now  be  no  further  appeal.  K  the  second  statute,  25  Hen.  8, 
c.  19,  repealed  the  9  th  section  of  the  former  statute,  the 
proceedings  questioned  by  the  present  appUcation  are  per« 
fectly  regular.  So,  if  the  second  statute  merely  gave  a  iiit^ 
ther  appeal  in  all  cases  to  the  Delegates,  equally  the  pro- 
ceedings before  the  Judicial  Committee  now  questioned 
are  regular,  and  there  can  now  be  no  further  appeal  of  any 
sort,  as  the  3rd  section  of  the  2  &  3  WilL  4,  c  92,  expresi- 
ly  makes  the  judgment,  order,  or  decree  under  that  statute, 
final  and  definitive. 

If  we  were  compelled  to  decide  this  question,  we  should 
probably  come  to  the  same  conclusion  as  the  other  Courts 
of  Westminster  HaU,  viz.  that,  in  effect,  the  stat«  25  Hen. 
8,  c.  19,  did  repeal  the  clause  in  the  24  Hen.  8,  c  12,  s.  9, 
which,  in  causes  touching  the  Crown,  gave  an  appeal  to  the 
Convocation.  There  is  on  the  one  hand  what  appears  to 
us  to  be  a  reasonable  construction  of  the  statute,  supported 
by  all  the  practice  that  is  known  to  exist  on  the  subject, 
and  opposed  by  none.  On  the  other  hand,  there  is  the  au- 
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thority  of  Lord  Coke  and  the  text-writers,  that  some  appeal 
did  exist  to  the  prelates  of  the  Upper  House,  in  causes  touch- 
ing the  Eang.  But  as  we  have  observed^  this  is  now  prac- 
tically of  no  importance.  The  question^before  us  is  not 
whether  there  was,  after  the  passing  of  the  25  Hen.  8,  c.  19, 
some  appeal  to  the  Convocation,  in  some  stage  of  causes 
touching  the^king,  but  whether  in  all  manner  of  (ecclesi- 
astical) causes,  there  was  an  appeal  from  the  Archbishop's 
Court  to  the  King  in  Chancery ;  and  we'think  there  was, 
and  that,  therefore,  there  now  is  to  the  Queen  in  Council 
Our  judgment  is  founded  on  what  we  hold  to  be  the  true 
construction  of  the  Act,  and  on  the  eminent  authorities  al- 
ready referred  to,  which  it  has  been  incorrectly  stated  lead 
to  a  contrary  conclusion. 

The  view  we  have  taken  may  be  fortified  by  some  matterfl 
presented  to  us  in  the  course  of  the  argument.  The  section 
of  the  25  Hen.  8,  c  19,  which  gives  the  appeal  to  the  De- 
legates,  expressly  says,  ^^  A  commission  shall  be  directed 
like  as  in  case  of  appeal  from  the  AdmiraTs  Court"  Now  it  is 
well  known  that  the  appeal  from  the  Court  of  Admiralty  to 
the  Delegates  has  always  been  of  all  manner  of  causes,  whe- 
ther touching  the  Crown  or  not.  It  was  further  noticed, 
that  in  the  Irish  statute  28  Hen.  8,  c  6,  following  the 
course  (very  generally  adopted^  of  assimilating  the  law  of 
Ireland  to  the  lawof  England^  the  appeal  to  Bome  is  taken 
away,  and  an  appeal  given  precisely  according  to  the  con- 
struction of  the  English  statutes  adopted  by  the  Courts  of 
Queen's  Bench  and  Common  Fleas.  It  is  true,  there  may 
not  have  been  a  Convocation  in  Ireland  similar  in  all  re- 
spects to  what  existed  in  this  country;  but  there  certainly 
was  a  Convocation;  and  undoubtedly  there  were  "  spiritual 
prelates"  to  whom  the  appeal  might  have  been  given,  if  it 
were  necessary  (as  it  was  generally  thought  to  be)  to  assi- 
milate the  practice  in  Ireland  with  the  practice  in  England, 
and  if  in  fact  there  was  an  appeal  in  England  to  the  spiri- 
tual prelates  in  the  Convocation  here.     Lastly,  we  may  re- 
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1850.        mark  that  the  stat  25  Hen.  8,  c.  19,  by  pving  the  appeals 
in  all  causes  ecclesiastical  from  the  archdeacon  to  the  bishop 
or  ordinaiy,  and  from  him  to  the  metropoUtan  or  archbishop^ 
and  from  him  to  the  King,  and  no  further j  (if  such  was  the 
effect  of  the  statute),  did  but  restore  the  ancient  law  of  the 
land  as  settled,  on  this  point,  by  the  constitutions  of  Claren- 
don, in  the  reign  of  Hen.  2,  A.D.  1164.    The  constitutions 
of  Clarendon  were  directed  against  the  encroachments  of 
ecclesiastical  power,  and  the  usurpations  of  the  papal  autho- 
rity; and  next  to  the  Great  Charter  itself,  they  have  been 
always  considered  as  a  security  for  the  independence  of  the 
kingdom,  and  the  liberty  of  its  subjects.     These  last  obser- 
vations would  not,  of  themselves,  be  sufficient  to  support  our 
decision;  but  they  add  strength  and  reason  to  the  authori- 
ties we  have  cited,  and  they  illustrate  the  construction  of 
the  statutes  which  we  have  felt  ourselves  bound  to  adopt. 

On  the  whole,  therefore,  entertaining,  as  we  do,  no  doubt 
upon  the  question  before  us,  and  concurring  with  the  other 
Courts  of  Westminster  Hall,  and,  as  far  as  we  know,  with 
every  judge  of  all  the  Courts,  we  do  not  think  that  we 
should  be  justified  in  creating  the  delay  and  expense  of  fur- 
ther proceedings  with  a  view  to  take  the  opinion  of  the 
House  of  Lords;  and  our  judgment  is,  that  the  rule  be  dis- 
charged with  costs. 

Eule  discharged,  with  costs. 
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Vincent  v.  The  Bishop  of  Sodor  &  Man  and  Others.       July  8. 

X  HIS  was  a  special  case  sent  for  the  opinion  of  this  Court  By  deed,  oer- 
by  Vice-Chancellor  Wigram.  were  wttlSl 

Prior  to  and  in  contemplation  of  the  marriacre  then  in-  ^  ^®  ^^  °^ 

*  ^  °  Buch  person  or 

tended,  and  soon  afterwards  solemnized  between  the  Rev.  persona,  in 
John  Ireland,  clerk,  afterwards  Dean  of  Westminster,  de-  shares,  and 
ceased,  and  Susanna  Short,  spinster,  also  deceased,  by  in-  ^n^er  Tnd 
dentures  of  lease  and  release  and  settlement,  the  release  and  form,  and  for 

such  ends,  in- 

settlement  bearing  date  the  28th  of  January,  1794,  a  cer-  tents,  andpnr- 
tain  freehold  estate,  held  for  certain  lives  still  in  existence,  der^ndsub^ 
and  limited  in  its  creation  to  the  lessee,  his  executors,  ad-  i^^  ^  ^^^^ 

powers,  pro- 

ministrators,  and  assigns,  was  conveyed  to  the  trustees  of  visoes,  and 

the  said  settlement,  their  executors,  administrators,   and  g,  s,  ghould, 

assigns,  to  certain  uses  in  favour  of  the  said  John  Ireland  ^^  ^^^'  ^^^ 

and  Susanna  Short,  and  their  issue,  which  have  since  failed,  tioned,  or  by 

and  after  the  determination  thereof,  to  the  uses  following,  and  testament, 

that  is  to  say,  "  to  the  use  of  such  person  or  persons,  in  such  pu^^^^^^^ 

parts,  shares  and  proportions,  manner  and  form,  and  for  be  or  in  the 

^     ^  ,  ^     ^  '  natureofalast 

such  ends,  intents  and  purposes,  and  under  and  subject  to  will  and  testa- 

1  •  J  i«     "j.  X*  xT-        "J  o  ment,  to  be  by 

such  powers,  provisoes,  and  limitations,  as  the  said  Susanna  her  signed  and 
Short  shall,  at  any  time  or  times,  during  and  notwithstand-  P^^^^^^  ^^ 
ing  her  intended  coverture,  by  any  deed  or  deeds,  writing  and  attested 
or  writings,  with  or  without  power  of  revocation,  to  be  by  credible  wit- 
her sealed  and  delivered  in  the  presence  of  and  attested  by  wWcb'she  was 

two  or  more  credible  witnesses,  or  by  her  last  will  and  tes-  tl^erebyautbo- 

.  ,  .  "sed  to  make 

tament  in  writing,  or  any  writing  purportmg  to  be  or  m  the  and  execute, 

nature  of  her  last  will  and  testament,  to  be  by  her  signed  point.     *^ 
and  published  in  the  presence  of  and  attested  by  the  like  ^ifffat^'^^' 
number  of  witnesses,  and  which  deed  or  deeds  and  will  she  1826,  (in  which 

year  the  testa- 
trix died),  de- 
vised the  estate  to  certain  persons,  and  appointed  executors,  and  signed  and  sealed  her  said 
will.    The  attestation  clause  was  as  follows : — •*  Signed  and  sealfd  in  the  presence  of  H,  O., 
of  &C.,  and  M.  E.,  of  &c." 

Hdd,  that,  as  sealing  the  will  in  the  presence  of  two  witnesses  amounted  to  a  publication 
of  it,  the  attestation  sufficiently  expressed  that  the  wiU  was  published,  and  that  the  publica- 
tion was  attested  aa  required  by  the  power,  and,  therefore,  that  the  power  was  well  executed. 

T  T  2 
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1850.  is  hereby  authorised  to  make  and  execute  notwithstanding 
VxBCBHT  her  said  intended  coverture,  direct  or  appoint,  and  in  default 
^    ^'  of  and  subject  to  such  direction  or  appointment,  to  the  use  of 

SoDOB  &  Man.  the  said  John  Ireland,  his  executors,  administrators  and  as- 
signs, for  their  own  use  and  benefit,  and  to  no  other  use 
and  intent  or  purpose  whatsoever." 

The  said  Susanna  Ireland  (formerly  Susanna  Short) 
made  and  executed  her  last  will  and  testament  in  writing, 
or  appointment  in  writing  in  the  nature  of  a  will,  dated 
February  17,  1826,  whereby  she  devised  the  said  estate 
comprised  in  the  said  settlement  after  the  death  of  her  said 
husband,  to  certain  of  her  relations  in  her  said  will  named, 
and  she  appointed  her  executors,  and  concluded  her  said 
will,  in  the  words  and  figures  and  form  following,  that  is  to 
say: — "  I  appoint  for  executors  of  this  my  will  the  Kev. 
Thomas  Vowler  Short,  the  Rev.  William  Short  (my  two 
nephews),  and  Ralph  Barnes,  Esq.,  attomey-at-law,  ex- 
ecutor. Susanna  Ireland,  (L.  S.). 
"February  17,  1826. 

"  Signed  and  sealed  in  the  presence  of  Humphrey  Prit- 
chett.  Apothecary,  13,  Great  Queen  Street,  Westminster, 
Mary  Eames,  housekeeper  to  Mrs.  Ireland." 

The  said  Susanna  departed  this  life  on  the  1st  of  No- 
vember, 1826,  and  in  the  lifetime  of  her  said  husband, 
without  having  altered  or  revoked  her  said  will,  which  has 
been  duly  proved,  pursuant  to  an  Order  of  her  Majesty  in 
Council,  made  on  the  4th  of  March,  1847,  confirming  a  re- 
port of  the  Judicial  Committee  of  the  Privy  Council  in  a  case 
of  appeal  from  a  sentence  of  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury.  The  said  John  Ireland  has 
also  departed  this  life.  In  this  suit,  which  is  depending  in 
the  Court  of  Chancery,  between  the  executors  of  the  said 
John  Ireland  and  executors  of  the  sud  Susanna  Ireland, 
and  other  persons  interested  in  their  respective  estates,  it 
has  become  necessary  to  determine  whether  the  said  will  of 
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of  appointment  of  the  said  estate,  which  was  so  pven  or       Vwcbku 
limited  to  her  by  the  said  release  and  settlement  of  the      «    ^' 

^  Bishop  ov 

28th  of  January,  1794,  as  aforesaid.  Sodob  &  Mav. 

The  case  then  proceeded  to  set  out  certain  evidence  to 
establish  a  publication  of  the  will;  but  the  plaintiflTs  counsel 
admitted  that  there  had  been  such  a  publication  of  the  will. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  Susanna  Ireland's  will,  or  appointment  in  the  nature 
of  a  will,  was  a  due  execution  of  the  said  power  of  appoint- 
ment so  limited  or  given  to  the  said  Susanna  Ireland  by 
or  contained  in  the  said  indenture  of  release  of  the  28th  of 
January,  1794. 

The  case  was  argued  in  last  Easter  Term  (May  3),  and 
Trinity  Term  (May  29),  by 

Molina  for  the  plaintiff. — ^The  plaintiff  admits  that  there 
has  been  a  publication  infajct  of  Susanna  Ireland's  will,  or 
appointment  in  the  nature  of  a  will,  but  contends  that  the 
instrument  in  question  was  not  a  due  execution  of  the  pow- 
er of  appointment  given  to  her  by  the  indenture  of  release 
and  settlement  of  the  28th  of  January,  1 794.  By  the  terms 
of  that  deed,  the  publication  of  the  will  must  be  attested. 
There  is  an  absence  of  such  attestation  here.  In  Wright  y. 
Wakefard  {a)y  which  was  sent  by  Lord  Eldon(h)  for  the 
opinion  of  the  Court  of  Common  Pleas,  it  was  held  by  the 
majority  of  the  Court,  dissentiente  MansfiM^  C.  J.,  that  a 
mere  direction  that  a  deed  shall  be  under  the  hand  and  seal 
of  a  party,  attested  by  witnesses,  requires  the  attestation 
signed  by  the  witnesses  to  express  that  the  deed  was  both 
signed  and  sealed  in  their  presence.  In  that  case  the  pow- 
er was  required  to  be  executed  ^^  with  the  consent  of  Thomas 
Wood  the  elder  and  Thomas  Wood  the  younger,  testified 
by  any  writing  imder  their  hands  and  seals,  attested  by  two 

(a)  4  Taunt.  213.  (ft)  17  Ves.  jun.  454, 
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1850.         or  more  credible  witnesses."      The  attestation  contained 
ViKCEWT       *^^  words  "  sealed  and  delivered"  only,  and  was  held  to 

^    ^'  be  insufficient.     In  Doe  v.  Peach  (a),  the  Court  of  Kinff s 

Bishop  ot  ^  ... 

SoDOB  &  Man.  Bench  ruled  in  compliance  with  the  preceding  case,  at  the 

same  time  expressing  the  respect  they  entertained  for  the 
opinion  oi'Mansfieldy  C.  J.     Lord  Elleiibarough,  C  J.,  there 
said,  in  delivering  the  judgment  of  the  Court,  "  It  seems  to 
us,  that,  to  make  a  due  execution  of  the  power,  there  must 
be  a  making  of  an  instrument  w^ith  all  the  forms  required 
by  the  power^  and  that  there  must  be  an  attestation  of  its 
execution  with  all  those  forms."     These  cases  were  follow- 
ed by  Wrigkt  v.  Barlow  (b)y  in  which  the  Court  of  King^s 
Bench  adhered  to  their  previous  decisions,  and  said,  that 
they  felt  themselves  bound  by  Doe  v.  Peach.     These  cases 
settled  the  question  as  to  deeds.     In  Moodie  v.  Reid  (e\ 
a  power  to  be  executed  by  will  or  any  writing  or  appoint- 
ment in  the  nature  of  a  will,  to  be  signed  and  publish- 
ed in  the  presence  of  and  attested  by  two  or  more  credi- 
ble witnesses,  was  held  to  be  not  well  executed  by  a  will 
signed  by  the  donee,  and  attested  thus:  ^^  Witness  B.  H. 
and  J.  H."    The  last  words  of  the  will  were,  '^  these  my  last 
bequests  signed  hy  me,"  &C.9  and  then  the  word  ^witness* 
and  the  names  of  the  witnesses  followed.    Lord  C.  J.  Gibin 
held,  that  the  witnesses  had  clearly  attested  the  signing, 
but  that  there  was  no  attestation  of  the  publication.     The 
learned  Chief  Justice  there  says,  that  he  does  not  clearly 
understand  what  the  publication  of  a  will  is;  but  that  he 
supposes  it  to  be  that  by  which  the  testator  designates  that 
he  means  to  give  effect  to  a  paper  as  his  will;  and  the  ob- 
servations of  Sir  John  Leach,  in  Stanhope  v.  Keir  (d),  are 
to  the  same  effect.     In  Doe  v.  Pierce  (e)^  it  was  held,  that  a 
power  to  appoint  by  deed  or  writing  under  the  donee's  hand 


(a)  2  M.  &  Selw.  576,  (d)  2  Sim.  &  Stu.  37. 

(b)  3  M.  &  Selw.  512.  {e)   6  Taunt.  402. 

(c)  1  Mad.  616  ;  5.  C,  7  Taunt.  355. 
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and  seal,  and  attested  by  two  or  more  credible  witnesses,  isdo. 
was  not  properly  pursued  by  a  will,  apparently  under  the  Vihcekt 
testator's  hand  and  seal,  which  seal  an  attesting  witness  be-  ^  ^-^ 
lieved  waa  affixed  before  execution  and  attestation,  if  the  Sodob  &  Mam, 
attestation  did  not  notice  the  sealing  as  well  as  the  sign- 
ing; the  Court  holding  the  case  to  be  undistinguishable 
from  that  of  Wright  v.  Wakeford,  The  cases  of  Allen  v. 
Bradshaw  (a)y  and  George  v.  Riellg  (i),  may  also  be  refeiv 
red  to  as  bearing  upon  this  subject.  The  case  of  Macktn" 
ley  V.  Sisan  (c),  will  no  doubt  be  relied  upon  by  the  defend- 
ants; there  Vice-Chancellor  Shadwell  said,  ^^The  next 
question  is  as  to  the  execution  of  the  power.  The  father^s 
will  requires  that  the  power  shall  be  exercised  by  his 
daughter,  either  by  a  deed  or  instrument  in  writing  to  be 
by  her  sealed  and  delivered  in  the  presence  of  and  to  be 
attested  by  two  or  more  witnesses,  or  by  her  last  will 
and  testament  in  writing,  or  any  writing  purporting  to  be 
or  being  in  the  nature  of  her  last  will  and  testament,  to 
be  by  her  signed  and  published  in  the  presence  of  and  to  be 
attested  by  the  like  number  of  witnesses.  Now  I  find  no 
legal  definition  or  explanation  of  the  meaning  of  the  term 
'publication;'  and  therefore,  if  it  appears  that  a  testatrix 
has  produced  her  will  to  witnesses,  and  has  signed  and  seal- 
ed it  in  their  presence,  and  they  have  attested  that  she  has 
done  so,  I  must  take  it  that  she  has  published  the  docu- 
ment in  their  presence.  I  am  of  opinion,  therefore,  that 
the  power  has  been  duly  exercised  in  point  of  form."  The 
correctness  of  that  decision  is  questionable,  as  several  of 
the  jnost  important  authorities  upon  the  point  were  not 
cited.  In  Waterman  v.  SmUh{d\  it  was  held  to  make  no 
difference  that  the  deed  was  to  be  executed  in  the  pre- 
sence of  and  attested  by  the  witnesses,  although  it  was 
insisted  that  the  execution  was  the  thing  to  be  attested; 

(a)  1  Curt.  no.  (c)  8  Sim.  661. 

(h)  2  Curt.  1.  (d)9  Sim.  629. 
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1850.        but  there  Vice-Chancellor  Skadtoell  said,  that  the  question 

VurcBBT       was  quite  different  from  the  question  as  to  publication. 

Bmho'p  Of     ^  ff^ard  v.  Swift  (a),  the  instrument  was  signed,  sealed, 

SoDOB  &  Uam.  imd  deliveredj  as  and  for  the  last  will  and  testament  of 

the  testatrix,  and  was  attested  as  such;  and  the  Court  of 
Exchequer  held,  that  the  power  which  required  the  publi- 
cation to  be  attested  was  well  executed.  That  case  is  thane- 
fore  clearly  distinguishable  fix>m  the  present.  Warren  ▼. 
Po9tkAwaHe  (b\  and  Lemprien  v.  Valpy  (c),  may  be  relied 
upon  by  the  defendants.  Li  Burdett  ▼.  SpiUbury  (d),  lands 
were  limited  to  such  uses,  &c.,  as  L.  H.  W.  should  appoint 
by  her  last  will  and  testament  in  writing,  to  be  by  her  sign- 
ed, sealed,  and  published  in  the  presence  of  and  attested  by 
three  or  more  credible  witnesses.  L.  H.  W.  signed  and 
sealed  an  instrument,  containing  an  appointment,  which 
commenced  thus:  ^^I,  L.  H.  W.,  do  publish  and  declare 
this  to  be  my  last  will  and  testament;"  and  it  ended  thus: 
^^  I  declare  this  only  to  be  my  last  will  and  testament;  in 
witness  whereof,  I  have  to  this  my  last  will  and  testament 
set  my  hand  and  seal,  the  12th  of  September"  &c.  The  at- 
testation was  thus :  ^'  Witness  C.  B.,  E.  B.,  A.  B."  and 
the  House  of  Lords  held  that  the  power  was  well  executed. 
But  there  the  publication  appeared  upon  the  face  of  the  in- 
strument, and  the  attestation  was  generaL  In  the  present 
case,  the  fact  of  publication  does  not  so  appear,  and  the  attest- 
ation is  confined  to  the  signing  and  sealing  of  the  instrument 
A  seal  is  not  the  badge  of  a  will,  but  of  a  deed.  And,  al- 
though the  witnesses  saw  the  testatrix  sign  the  instrument, 
they  might  have  well  considered  it  to  have  been  a  deed  inter 
vivos.  In  Bartholomew  v.  Harris  (e),  the  words  of  the  at- 
testation clause  were,  ^^  We  the  undersigned  attest  to  have 
seen  the  testator  sign  the  above  will;"  and  the  Vice-Chan- 
cellor there  said,  ^'  that  appears  to  me  to  be,  of  itself,  a  suf- 

(a)  1  C.  &  M.  171.  (d)  10  C.  &  F.  340. 

(b)  1  CoU.  C.  C.  171.  (e)  15  Sim.  78, 
(r)  5  Sim.  108. 
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ficient  testification  by  the  witnesdes,  that^they  baw  the  testa-         1 850. 
tor  sign  what  they  knew  to  be  his  will;  in  what  words  it  was       Yihoxxt 
communicated^  or  by  what  acts  made  known^  is  utterly  in-      Bjg^op  ^p 
different"  Sodo*  &  Mab. 

Humphry y  for  the  defendant.  —  First,  according  to  the 
l^B^gu%6  of  this  power,  it  is  the  instrument  itself  which  is 
to  be  attested,  and  not  the  ceremony  of  publication. 
Secondly,  publication  is  not  of  itself  a  specific  act,  but  the 
result  of  a  due  execution  of  the  testamentary  instrument. 
Thirdly,  even  if  publication  be  considered  as  a  specific  act, 
sealing  is  a  publication  within  the  terms  of  the  power,  and 
that  is  attested.  The  meaning  of  the  word  *^  publication," 
before  the  1  Vict,  c  26,  was  settled  by  several  authorities. 
Curteis  v.  Kenrtck(a)  decided  that  delivery  was  equivalent  to 
publication.  A  fortiori,  sealing  would  be.  In  Doe  d.  Spih" 
bury  V.  Burdett{b\  Coltman,  J.y  observes,  that  in  none  of  the 
cases  respecting  the  execution  of  powers  '^have  the  instru- 
ments been  held  to  be  well  executed  unless  the  attestation 
itself,  either  stated  in  express  terms,  or  shewed  by  equivalent 
expressions,  that  the  requisite  conditions  had  been  complied 
with."  And  Aldersony  B.,  there  says  (c),  that  any  words  in 
the  attestation,  shewing  the  will  or  instrument  to  have  been 
completed  as  an  operative  instrument,  will  satisfy  the  word 
published,  or  the  word  delivered,  in  a  power.  In  Yiner's 
Abridg.  "Devise,"  (N.  2),  pL  16,  it  is  said,  "upon  a  trial 
at  bar  in  this  Court,  in  an  issue  out  of  Chancery,  first,  it 
was  resolved  by  the  whole  Court,  that  if  a  man  draws  up 
his  own  will  and  sends  it  to  counsel  to  be  advised  of  the 
legality  of  it,  this  is  no  will  unless  it  has  a  publication  after 
he  receives  it  back  from  his  counseL  Secondly,  it  was  re- 
solved, that,  if  after  his  will  came  from  counsel  with  al- 
terations made  by  counsel,  the  party  puts  his  seal  to  it,  or 
subscribes  his  name,  or  writes  upon  it  ^  This  is  my  wiU,' 

(a)  3  M.  &  W.  461.         (6)  9  A.  &  E.  942.         (c)  9  A.  &  E.  957. 
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1850.        though  there  be  no  witnesses  to  it,  yet  thid  is  a  good  pub- 

ViKCENT       lication,  because  any  of  those  declare  his  intent  that  that 

Bishop  oy      ^^0^^  ^e  his  wilL"    In  the  same  work,  «  Devise  "  (N.  7> 

SoDOR  &Mam.  pL  12,  reference  is  made  to  a  case  of  Peate  v.  OiigIey(a\ 

wliich  decided,  thut,  since  the  29  Car.  2,  c  3,  s.  5,  ^' there  is  no 
necessity  that  the  witnesses  see  the  testator  write  his  name; 
and  if  he  wxitcs  these  words,  '  signed,  sealed,  and  published 
as  Ills  will,'  and  prays    the    witnesses  to  subscribe  tlieir 
names  to  that,  it  will  be  a  sufficient  publication  of  hh)  will^ 
thougli  the  witnesses  do  not  hear  him  declare  it  to  be  his 
will.''     And  Sir  J.  Mollis  mentioned  a  case  detennined  by 
Lord  Chancellor  Shaftesbury  before  the  29  Car.  2,  where  a 
man  wrote  his  will  with  his  own  hand,  and  also  these  words, 
'^  signed,  scaled,  and  published  in  the  presence  of,^  and  no 
witnesses  had  subscribed  it,  it  was  held  to  be  ^^  a  sufficient 
publication."  WalUs  v.  IFallis,  T.  1762,  cited  in  4  Bum's 
Eccles.  Law,  p.  100,  9th  ed.,  is  an  authority  to  the  same 
effect.     In  Trunmer  v.  Jackson^  also  cited  in  4  Bum's  Ec- 
cles. Law,  p.  102,  ''the  witnesses  were  deceived  by  the 
testator  at  the  time  of  the  execution,  and  were  led  to  be- 
lieve, from  the  words  used  by  the  testator  at  the  execution 
of  the  instrument,  that  it  was  a  deed  and  not  a  wilL    It 
was  delivered  as  his  act  and  deed;   and  the  words  '^  sealed 
and  delivered^^  were  put  above  the  place  where  the  wit- 
nesses were  to  subscribe  their  names.     And  it  was  adjudg- 
ed by  the  Court,  as  it  is  said,  for  the  inconveniences  that 
might  arise  in  families,  from  having  it  known  that  a  per- 
son had  made  his  will,  that  this  was  a  sufficient  execu- 
tion."   Also  in  White  v.  Trustees  of  the  British  Museum  (h\ 
it  was  held  that  a  will  of  lands,  subscribed  by  three  wit* 
nesses  in  the  presence  and  at  the  request  of  the  testator,  is 
sufficiently  attested  within  the  Statute  of  Frauds,  although 
none  of  the  witnesses  saw  the  testator's  signature,  and  only 
one  of  them  knew  what  the  paper  was.      Machirdey  v. 

(a)  Comyns,  197.  {h)  6  Biiig.  310, 
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SiSim  (a)  is  an  express  authority  that  sealing  is  equivalent         1850. 
to  delivery,  for  the  purpose  of  publication.     There  the  tes-       Vwokht 
tator  bequeathed  a  certain  sum  in  trust  for  his  daughter     „    ^'^  ^^ 
for  life,  and  after  her  decease  in  trust  for  such  persons  as  Sopor  &  Max. 
she  should  by  deed  or  will,  signed  wid  published  by  her  in 
the  presence  of  and  attested  by  two  witnesses,  appoint. 
The  daughter  made  a  will,  which  was  expressed  to  be  sign- 
ed and  sealed  only,  but  which  was  attested  by  three  wit- 
nesses ;  and  that  was  held  a  due  execution  of  the  power. 
In  Barnes  v.    Vincent  (b),  Vice-Chancellor  Knight  Bruce 
asked  '^  What  is  held  to  amount  to  a  publication  in  the 
Ecclesiastical  Courts?     Is  declaration  of  testamentary  in- 
tention sufficient?"    During  the  lifetime  of  the  testator, 
publication  may  be  said  to  be  potential  only,  and  it  is  the 
death  which  completes  it.     Where  a  widow,  after  the  death 
of  her  husband,  delivered  a  will  made  during  coverture  to 
her  executor  for  safe  custody,  such  delivery,  coupled  with 
other  recognitions,  was  held  to  amount  in  a  Court  of  probate 
to  republication:  Millers.  Broum(c).     An  award  is  "pub- 
lished" when  it  is  executed  by  the  arbitrator  in  the  presence 
of  and  attested  by  witnesses:  Brooke  v.  MitchelUdy     In  like 
manner  a  will  is  "  published  "  when  the  testator  has  done 
some  act  indicating  that  the  instrument  is  complete.     In 
Boberts  on  Wills,  sect.  2,  p.  100,  it  is  said,  "  the  term  it- 
self (publication)  seems  never  to  have  borne  any  very  pre- 
cise or  appropriate  meaning,  or  to  have  indicated  any  cer- 
tain and  fixed  form."    Where  a  testatrix  called  the  wit- 
nesses to  attest  her  will,  sealed  it,  and  declared  it  to  be  her 
act ;  that  was  held  a  "  publication  "  within  the  meaning  of 
a  power  which  required  the  will  to  be  signed  and  published 
in  the  presence  of  witnesses :    Warren  v.  Postkthwaiie  (e). 
Sealing  for  this  purpose  must  be  considered  equipotent  with 


(a)  8  Sim.  561.  (rf)  6  M.  &  W.  473. 

(b)  5  Moo.  P.  C.  205.  (e)  2  Coll.  C.  C.  108. 
(f)  2  Hagg.  Eccl.  Rep.  209. 
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1850.        ddxDery.    In  Johnson's  Dictionary  the  word  ''seal"  is  de- 

YuroKHT       fined  as  **  any  act  of  confirmation."    The  authorities  relied 

V-  on  by  the  plaintiff  are  diBtininushable  firom  the  present 

Bishop  of  "^  _        ^  ,  k  . 

80DOB  &  M4X   case.     In  Waterman  y.  Smith  (a)  no  question  arose  as  to 

publication.  In  Doe  v.  Pierce  (b)  the  attestation  noticed  the 
signing  but  omitted  the  sealing^  which  the  power  requir- 
ed to  be  attested.  In  Moodie  v.  Reid{c)  the  attestation  did 
not  point  to  the  publication;  and,  besides,  both  that  case 
and  Stanhope  v.  Keir  {d)  may  be  considered  as  overruled  by 
Doe  d.  SpUsbury  y.  Burdett(e).  [He  then  referred  to  pas- 
sages in  the  judgments  of  Alderson,  3,,  and  Parke^  B.,  as 
reported  in  9  A*  &  E.  954, 956,  957, 971,  and  the  judgments 
of  Wigktman^  J.,  JErskine^  J.,  and  Patteson^  J.,  in  tiiat  case, 
as  reported  in  10  CL  &  Fin.  346,  368,  371,  396.] 

MaKnSf  in  reply. — ^The  term  ^^  publication"  imports  that 
the  witnesses  were  informed  at  the  time  of  attestation  that 
the  instrument  was  a  testamentary  instnunent.  The  law  on 
this  subject  has  been  settled  by  a  series  of  authorities,  which 
are  recognised  as  binding  in  Doe  d.  SpUsbury  y.  Bttrdett{e). 
The  cases  of  Wrigkt  v.  Wakeford{f)^  Stanhope  v.  Keir  (d), 
and  Doe  v.  Pierce  (b)  shew  that  not  merely  the  instrument 
but  also  the  ceremony  of  publication  must  be  attested. 
Since  the  Statute  of  Frauds,  the  witnesses  attest  all  that  is 
necessary  to  give  the  deed  validity,  viz.  the  ceremony  of  its 
execution.  So  here  the  witnesses  must  attest  all  that  is 
required  to  be  done  by  the  donee  of  the  power.  **  Publi- 
cation," without  signing,  would  be  of  no  avail,  then  how 
can  signing  be  sufficient  without  publication?  If  this  had 
been  a  deed  inter  vivos,  and  the  attestation  had  gone  to 
the  sealing  only,  or  to  the  delivery  only,  that  would  not 
have  been  a  valid  execution  of  the  power:  BuUer  v.  Burt(ff). 

(a)  9  Sim.  629.  (e)  9  A.  &  £.  936. 

\b)  6  Taunt.  402.  (/)  4  Taunt.  213. 

(c)  1  Mad.  316.  (g)  Cited  4  A.  &  E.  15. 
(<0  2  S.  &  S.  37. 
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Sealing  is  no  publication,  for  it  does  not  communicate  to         IS60. 
the  witnesses  that  the  instrument  is  to  operate  after  the       ViiroxRT 
death  of  the  party  executing  it,  but  rather  raises  a  pre-      Bishop  o» 
sumption  the  other  way.    Besides,  sealing  was  not  required  ^^^  &  Mav. 
by  the  power,  and  was  therefore  a  mere  nugatory  act.   [He 
also  referred  to  Simeon  v.  Simeon  {a\  Bartholomew  v.  Har- 
rison  (ft).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. — ^We  shall  certify,  in  this  case,  to  the 
Vice-Chancellor,  that  we  are  of  opinion  that  the  power  was 
well  executed. 

By  the  settlement^  on  the  marriage  of  the  Dean  of  West* 
minster  with  Miss  Susanna  Short,  a  power  was  given  to  that 
lady,  during  coverture,  by  any  deed^  sealed  and  delivered  in 
the  presence  of  and  attested  by  two  or  more  witnesses,  or 
by  her  last  will  signed  and  published  in  the  presence  of  and 
attested  by  two  or  more  witnesses,  to  appoint  certain  pro- 
perty therein  mentioned  to  such  uses  as  she  might  choose. 

It  appears  that,  by  her  will,  dated  the  17th  February, 
1826,  she  made  such  appointment.  The  attestation  clause 
is  as  follows :  "  Signed  and  sealed  in  the  presence  of  Hum- 
phrey Pritchett "  and  *^  Mary  Eames." 

The  question  is,  whether  this  is  sufficient.  It  depends 
on  the  state  in  which  the  law  was  left  by  the  case  of  Bur^ 
dett  V.  Spibhuryi  in  the  House  of  Lords.  We  are  unable 
to  see  how,  after  that  decision,  the  law  previously  consi- 
dered to  be  established  by  the  well-known  case  of  Wright 
v.  Wakeford  can  be  considered  as  in  force.  It  seems  to  us 
that  it  was  by  the  decision  of  Burdett  v.  Spikbury  really 
overruled.  Now,  if  that  be  so,  it  would  be  quite  clear  that 
this  power  was  well  executed.     But  we  are  embarrassed  by 

(a)  4  Sim.  555.  (b)  15  Sim.  78. 
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1850.  certain  dicta  of  the  noble  lords  by  whom  the  decision  of 
VnicEKT  ^^  ^'  SgUsbury  was  pronounced,  in  which  they  say  they 
«    ^'  do  not  mean  to  overrule  Wright  v.  Wakeford,  but  leave 

SoDom  h  H&jr.  its  authority  untouched,  and  to  confine  their  decision  to  the 
cases  where  the  attestation  is  general,  and  omits  altogether 
all  mention  of  the  formalities  required  by  the  power  to  be 
attested.  But,  even  if  this  be  so,  we  still  think  this  power 
was  well  executed.  It  is  conceded  that  the  attestation  need 
not  follow  the  words  of  the  power  literally.  Where  the 
power  given  is  to  be  exercised  by  signing  and  publishing 
a  will,  and  by  having  an  attestation  of  both  these  formalities, 
it  would  clearly  be  well  executed,  if  the  attestation  express- 
ed that  it  was  signed  and  delivered;  and  this  was  expressly 
so  determined  by  this  Court  in  the  case  of  Ward  v.  Sicift^ 
and  by  Vice-Chancellor  S/tadtcell  in  Simeon  v.  Simeoru 

Now  what  is  the  principle  which  governs  these  decidonsT 
We  think  it  is  this;  that  if  the  attestation  express,  in  any 
form  of  words,  an  act  to  have  been  done  in  the  presence  of 
witnesses,  by  which  the  complete  execution  of  the  instru- 
ment, as  required  by  the  power,  appears  to  have  been  ef- 
fected, it  win  be  sufficient;  but  that,  where  the  framer  of  the 
power  requires  two  or  more  such  acts  to  be  done,  then  if 
the  attestation  expresses  only  the  doing  of  one  of  them,  eren 
though  all  persons  would  clearly  infer  that  the  other  act  had 
also  taken  place,  it  will  not  be  sufficient  For  in  this  latter 
case^  it  is  clear  that  the  framer  of  the  power  reaUy  intends 
something  more  than  the  act  expressed  in  the  attestation, 
because  he  has  expressly  added  the  other.  Thus,  in  this 
case,  he  requires  both  signing  and  publishing.  The  signing, 
therefore,  in  the  presence  of  witnesses,  though  it  might  na- 
turally and  reasonably  be  ako  called  a  publishing,  will  not 
alone  do,  for  he  expressly  says,  the  will  is  to  be  signed  in 
the  presence  of  witnesses,  and  also  published.  But  here  it 
is  both  signed  and  sealed  in  their  presence.  Now  if  sealing 
in  the  presence  of  witnesses  be  naturally  and  reasonably  to 
be  considered  as  a  publication,  and  we  think  it  may  be  so 
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considered,  then  we  have  enough  in  this  attestation  to  M-        IS50. 
fil  the  whole  power,  for  it  is  signed  in  the  presence  of  two       Ytuckst 
witnesses,  and  it  is  published  also,  if  being  sealed  in  the      Biggop  of 
presence  of  witnesses  amounts  to  a  publication.     And  both  Sodok  &  Maw. 
these  acts  are  here  stated  in  the  attestation. 

We  therefore  think,  for  these  reasons,  that  this  power  was 
well  executed,  and  shaU  certify  accordingly. 

The  following  certificate  was  afterwards  sent  to  the  Vice- 
Chancellor  (a): — 

"  We  have  heard  this  case  argued  by  counsel,  and  have 
considered  it;  and  we  are  of  opinion  that  the  said  Su- 
sanna Ireland's  will,  or  appointment  in  the  nature  of  a  will, 
was  a  due  execution  of  the  power  of  appointment  limited 
or  given  to  her  by  and  contained  in  the  indenture  of  settle- 
ment dated  January  28,  1794. 

"  Fred.  Pollock. 

"  E.  F.  Alderson. 

*^  R.  M.  EOLFE. 

"  T.  J.  Platt." 

(a)  The  following  certificate  had  been  preyiously  sent  to  the  Vice- 
Chancellor  by  the  Court  of  Common  Pleas  upon  a  case  sent  for  the 
opinion  of  that  Court : — 

*^  This  case  has  been  argued  before  us,  and  we  are  of  opinion  that 

Susanna  Ireland^s  will  (or  appointment  in  the  nature  of  a  will)  was  a 

doe  execution  of  the  power  of  appointment,  limited  or  given  to  her  by 

and  contained  in  the  indenture  of  release  and  settlement  of  the  28th  of 

January,  1794." 

^'Thos.  Wiij>b, 

"W.  H.  Maxjle, 

*^  C.  Cresswell. 

"May 5,  1849."  "E.  V.  Williams." 
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IN  THE  EXCHEQUER  CHAMBER. 

{In  Error  from  the  Court  of  Exchequer). 

June  17.      The  Thames  Haven  Dock  and  Railway  Company 

V.  Brymer  and  Others,  Assignees  of  Bromley,  a  Bank- 
rupt. 

A  declaration  X  HIS  was  a  writ  of  error  brought  upon  a  judgment  of 

the  afisignees  the  Court  of  Exchequer  (a).     It  was  an  action  of  covenant, 

TO^'statS^  brought  by  the  plaintiffs  below  as  assignees  of  one  William 

that  by  a  deed  Bromley,  a  bankrupt,  against  the  defendants  below,  on  a 

the  first  part;  deed  made  to  the  bankrupt. 

wife^of  the  se-  '^^^  declaration  stated  "  that  whereas,  heretofore  and  be- 

oondpart;  V. 

and  the  said  B.,  described  as  trustees,  of  the  third  part;  and  the  Thames  Hayen  Dock  and 
Railway  Company,  the  defendants,  of  the  fourth  part;  after  reciting  that  certain  persons  on 
behalf  of  the  Company  had  agreed  to  buy  certain  premises,  and  that  B.  had  agreed  to  sell  Uie 
same,  it  was  witnessed,  that,  in  consideration  of  a  certain  sum  already  paid  to  B.,  and  in  con- 
sideration of  the  farther  sum  of  2936^.  to  be  pud  to  B.,  and  to  V.  and  B.,  according  to 
their  respective  rights  and  interests  in  the  premises,  on  or  before  the  25th  of  March,  1844, 
B.,  D.,  S.,  and  V.  agreed  to  sell  the  premises ;  and  that  B.  would,  at  his  own  expense,  deduce 
a  good  title  to  the  same;  and  that  B.,  and  all  other  necessaiy  parties,  would,  on  or  before 
the  said  25th  of  March,  on  payment  by  the  Company  of  the  said  sum  of  29362.,  at  the  costs 
and  charges  of  the  Company,  execute  and  procure  to  be  executed  a  proper  conTeyanoe  for 
conyeying  the  fee-simple  of  the  premises;  and  that  the  Company  thereby  agreed  with  B. 
that  they  would,  on  or  before  the  said  25th  of  March,  and  on  the  execution  of  such  oonrey* 
ance,  pay  tiie  said  sum  of  2936/.,  and  until  payment  of  the  said  sum  would  pay  interest  on 
the  same  to  B.  and  his  assigns ;  that  the  25th  of  March  had  elapsed,  and  although  B.  before 
his  bankruptcy,  and  the  pliuntifrs  as  his  assignees  after  it,  were  willing  and  ready  to  deduce 
a  good  title,  and  though  B.  and  the  necessary  parties  were  ready  and  willing,  on  payment 
by  the  defendants  of  the  said  sum  of  2936/.,  to  execute  a  conveyance,  and  would  have  done 
80,  but  that  the  defendants  dischaiged  B.  and  the  plaintifis  from  deducing  such  good  title, 
and  from  executing  such  conveyance.    The  declaration  then  alleged  as  a  breach,  that  the  de- 
fendants did  not  prepare  a  proper  conveyance,  nor  pay  to  B.  or  to  the  plaintifib  the  sum  of 
2936/.,  or  any  part  thereof : — /r  e/<f,  on  error,  affirming  the  judgment  of  the  Court  of  Exche^ 
quer,  on  special  demurrer  to  the  declaration,  first,  that  the  assignees  of  a  bankrupt,  suing  on 
a  deed  made  to  the  bankrupt,  are  not  bound  to  make  profert  of  the  deed ;  secondly,  that  the 
breach,  that  the  defendants  had  not  prepared  the  conveyance  nor  paid  the  money,  was  good, 
for,  as  tiie  deed  provided  that  the  conveyance  was  io  he  cU  the  cotta  ana  charges  of  the  drfendanU, 
it  lay  on  them  to  prepare  it;  thirdly,  that  the  execution  of  the  conveyance  and  the  payment 
of  the  money  were  concurrent  acts ;  but  that  the  deduction  of  a  good  title  by  B.  was  nece»> 
sarily  a  condition  precedent  to  the  preparation  of  the  conveyance,  as  the  conveyance  could  not 
be  properly  prepared  until  the  title  was  deduced;  fourthly,  that  the  averment  that  the  defend- 
ants dxackargeaB,  and  the  plaintiffs  from  deducing  title,  though  not  alleged  to  have  bem  un- 
der seal,  was  sufficient  on  general  demurrer;  and,  lastly,  that  it  was  not  necessary  to  point  out 
the  respective  interests  of  B.  and  othen  in  the  money  to  be  paid,  as  the  covenant  was  not  a 
covenant  to  pay  the  principal  sum  to  B.  and  the  othen  according  to  their  respective  inter- 
ests, and  the  interest  to  B.,  but  was  a  covenant  to  pay  to  B.  both  principal  and  interest 

(a)  2  Exch.  549. 
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fore  the  said  W.  Bromley  became  bankrupt)  to  wt,  on  the 
22nd  of  April,  1841,  by  a  certain  deed  then  made  and  enter- 
ed into  between  the  said  W.  Bromley,  of  the  first  part; 
one  George  Dyer,  Esq.,  and  Sarah  Ann  his  wife,  of  the  se- 
cond part;  one  Petty  Vaughan  and  the  said  W.  Bromley, 
therein  described  as  trustees  under  the  marriage  settlement 
of  the  said  6.  Dyer  and  Sarah  Ann  his  wife,  of  a  sum  of 
2300il  secured  to  the  said  S.  A.  Dyer  by  a  mortgage  of  the 
hereditaments  thereinafter  mentioned,  of  the  third  part;  and 
the  said  Company  of  the  fourth  part:    After  reciting  that 
by  certain  conditions  of  sale,  the  premises  thereinaftier  and 
hereinafter  mentioned  had  been  advertised  to  be  sold  by 
auction  on  the  27th  of  May,  1836,  unless  an  acceptable 
offer  were  previously  made  by  private  contract,  and  that 
by  a  memorandum  indorsed  on  one  of  the  said  particulars 
and  conditions  of  sale,  dated  17th  of  May,  1836,  James 
Lamnerez  Jephson,  Esq.,  and  Ernest  Yaux,  Esq.,  therein 
respectively  described,  on  behalf  of  themselves  and   the 
other  members  of  the  committee  of  the  said  therein  pro- 
posed Thames  Haven  Railway  Company,  agreed  to  purchase 
the  said  premises  at  the  sum  of  5000il,  and  to  complete  the 
same  agreeably  to  the  conditions  of  sale,  provided  the  Bill 
then  in  Parliament  for  such  railway  should  pass  into  a  law, 
and  the  said  W.  Bromley  agreed  to  sell  the  same;   and 
after  ftirther  reciting  that  the  said  railway  Company  ob- 
tained such  Act  of  Parliament,  and  had  entered  into  the 
arrangement  thereinafter  and  hereinafter  mentioned  for  the 
payment  of  the  said   purchase-money,  &c. :   It  was  wit- 
nessed, that  in  consideration  of  the  sum  of  2500/.,  at  the 
time  of  the  execution  of  that  agreement  paid  to  the  said 
W.  Bromley,  by  the  consent  and  with  the  approbation  of 
the  said  G.  Dyer  and   Sarah  Ann  his  wife,  and  the  said 
P.  Vaughan,  and  in  consideration  of  the  further  sum  of 
2936^  17*.  9(i  to  he  paid  to  the  said  W.  Bromley,  and  to 
the  said  P.  Vaughan  and  W.  Bromley,  according  to  their 
respective  rights  and  interests  in  the  premises,  on  or  before 
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IMO.  the  25th  of  Maich,  1844,  the  said  W.  Bromley,  G.  Dyer 

ToAMWB  ^^  Sarah  Ann  hia  wife,  and  P.  Vanghan  thereby  agreed 

^^^CfK^^'^  with  the  said  Company,  the  now  defendants,  to  sell  to  them 

V-  certain  messuages,  lands  and  premises,  with  the  appmte- 


nances  in  the  said  deed  particularly  mentioned;  and  that 
the  said  W.  Bromley  would,  at  his  own  expense,  except  eo 
fiu-  as  the  same  was  otherwise  pro'vided  for  by  the  said  Act 
in  cases  of  lands  taken  and  purdbased  by  the  said  Company, 
deduce  a  good  title  to  the  said  hereditaments  and  premises, 
subject  to  the  conditions  following,  that  is  to  aay,  &c. ;  and 
that  the  said  W.  BnMnley,  and  his  heirs  and  assigns^  and 
all  other  necessary  parties^  would,  on  or  before  the  sud  25th 
of  March,  1844,  on  payment  by  the  said  Company  of  the 
said  sum  of  2936il  17«.  9J.,  at  the  costs  and  diai^ges  of  the 
said  Company,  their  successors  and  assigns,  execute  and 
procure  to  be  executed  a  proper  conveyance  for  conYeying 
and  assuring  the  fee  simple  and  inheritance  of  and  in  the 
s^  hereditaments,  with  their  appurtenances,  unto  the 
said  Company,  their  successors  and  asragns,  free  from  all 
incumbrances  except  the  payment  of  an  annual  quit^rent 
of  2L  14«.  and  land  tax.    And  the  said  Company  thereby 
agreed  with  the  said  W.  Bromley  and  his  assigns^  that 
they,  their  successors  or  assigns,  would,  on  or  before  the 
said  25th  of  March,  1844,  and  on  the  execution  of  such 
conveyance  as  aforesaid,  pay  the  said  sum  of  2936L  17«.  9dL, 
and  would  in  the  meantime,  and  until  the  payment  of  the 
said  2936il  lis.  9d.,  pay  interest  upon  the  same  sum  after 
the  rate  of  6L  for  every  lOOL  by  the  year,  by  equal  half- 
yearly  payments,  on  the  25th  of  March  and  the  25th  ot 
September  in  every  year,  unto  the  said  W.  Bromley,  his 
executors,  administrators,  and  assigns,  &c*;  and  that  the 
said  25th  of  March,  a.i>.   1844,  had  elapsed  before  the 
conunencement  of  this  suit     And  although  the  said  W. 
Bromley,  before  he  became  bankrupt,  and  the  plaintiffi  as 
assignees  as  aforesaid  after  such  bankruptcy,  for  a  long  time 
before,  and  on  and  after  the  said  25th  of  March,  1844,  were 
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respectively  ready  and  willing^  at  the  expense  of  him  the 
said  W*  Bromley,  before  he  became  bankrupt,  and  of  the 
plaintiflb  as  assignees  after  such  bankruptcy,  except  so  far 
as  the  same  has  been  otherwise  provided  for  by  the  said 
Act  in  cases  of  land  taken  and  purchased  by  the  said  Com- 
pany, to  deduce  a  good  title  to  the  said  hereditaments  and 
premises,  subject  to  the  said  conditions  in  the  said  deed 
mentioned  in  that  behalf;  and  altiiough  the  said  W.  Brom- 
ley, and  his  heirs  and  assigns,  and  all  other  necessary 
parties,  for  a  long  time  before  and  on  tiie  25th  of  March, 
A*D.  1844,  were  ready  and  willing,  on  or  before  the  day  and 
year  last  aforesaid,  on  payment  by  the  said  Company  of 
the  said  sum  of  2936  JL  175.  9^^.,  at  the  costs  and  charges  of 
the  sud  Company,  their  successors  or  assigns,  to  execute 
and  procure  to  be  executed  a  proper  conveyance  for  con- 
veying and  assuring  the  fee  simple  and  inheritance  of  and 
in  the  said  hereditaments,  with  their  appurtenances,  unto 
the  said  Company,  their  successors  and  assigns,  free  from 
all  incumbrances,  except  the  payment  of  the  said  annual 
quit-rent  of  2L  I4s.,  and  land-tax;  and  although  the  said 
W.  Bromley,  before  he  became  bankrupt,  and  the  plain- 
iHh  as  assignees  as  aforesaid  after  such  bankruptcy,  during 
all  the  time  in  that  behalf  aforesaid,  would,  at  such  expense 
as  in  that  behalf  aforesaid,  except  as  aforesaid,  have  de- 
duced a  good  title  to  the  siud  hereditaments  and  premises, 
subject  as  in  that  behalf  aforesaid;  and  the  said  W.  Brom- 
ley and  his  heirs  and  asngns,  and  all  other  necessary  par- 
ties, during  all  the  time  in  that  behalf  aforesaid,  would  have 
executed  and  procured  to  be  executed  a  proper  conveyance 
for  conveying  and  assuring  the  fee  simple  and  inheritance 
aforesaid  unto  the  said  Company  as  aforesaid,  free  from  all 
incumbrances  except  as  aforesaid,  of  all  which  the  said 
Company,  to  wit,  on  the  said  25th  of  March,  1844,  and 
long  before,  that  is  to  say,  from  the  day  of  executing  the 
said  deed,  continually  had  notice;  but  that  the  said  Com- 
pany, to  wit,  on  the  said  25th  of  March,  1844,  discharged 
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the  said  W.  Bromley  and  the  plaintiffs,  as  such  assignees 
as  aforesaid,  from  deducing  such  good  title  as  aforesidd,  and 
firom  the  execution  of  such  conveyance  as  aforesaid.  Yet 
the  said  Company  did  not  nor  would  regard  or  keep  their 
said  covenant  in  that  behalf,  and  did  not  nor  would  prepare 
such  proper  conveyance  as  aforesaid,  for  such  execution  as 
aforesaid,  or  otherwise;  nor  pay  to  the  said  W.  Brondey, 
or  to  the  plaintiffs,  as  such  assignees  as  aforesaid,  the  said 
sum  of  2936/.  17«.  9rf.,  or  any  part  thereof;  and  have  alto- 
gether neglected  and  refosed  so  to  do,  &c 

The  declaration  contained  a  second  breach,  which  was 
abandoned  in  this  Court  and  in  the  Court  below  by  the 
plaintiffi'  counsel 

The  defendants  below  demurred  specially  to  this  declara- 
tion, but  the  only  objection  pointed  out  by  the  special  de- 
murrer was  the  want  of  profert 

The  case  was  argued  in  this  Court  (Feb.  7)  (a),  by 

Peacock  for  the  plaintiffs  in  error,  the  defendants  below. 
•^The  declaration  is  bad  on  several  grounds.  In  the  first 
place,  there  is  no  averment  of  profert  of  the  deed  on  which 
the  plaintiffs  below  sue,  and  there  is  no  excuse  for  ¥rant  of 
profert.  The  case  of  Gray  v.  Fielder  (b)  will  be  relied  upon 
by  the  defendants  in  error.  That  decision  proceeded  up- 
on the  groimd  that  the  assignees  of  a  bankrupt  had  no  means 
of  obtaining  the  bond  upon  which  the  action  was  brought 
But,  under  the  bankrupt  law  as  it  then  stood,  the  debt  passed 
to  the  assignees,  but  the  security  did  not.  The  64th  section 
of  the  6  Geo.  4,  c.  16,  differs  in  this  respect  fix>m  the  old  sta- 
tute of  1  Jac.  1,  c.  15 ;  for,  by  the  64th  section,  the  assignees 
become  entitled  to  all  the  deeds  relating  to  the  lands  of  a 
bankrupt.  Although  in  general  a  party  who  comes  in  by 
operation  of  law  need  not  make  profert,  yet  if  the  deed  be- 
long to  him,  he  must  shew  it,  though  he  come  to  the  estate 


(a)  Before  Patteson,  J.,  Cole-      J.,  and  WiUUxms^  J. 
ridg€y3,^Wightfnan^S.,  Cresstoell,  (b)  Cro.  Car.  209. 
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by  act  of  law:  Com,  Dig.  tit  «  Pleader"  (O.  8),  (O.  9> 
An  administrator  who  sues  upon  a  deed  of  his  intestate 
must  make  profert.  Here  the  deed  clearly  belonged  to 
and  was  in  the  possession  of  the  bankrupt,  and  an  equal 
right  to  it  vested  in  his  assignees:  for  it  could  not  be 
contended  that  the  bankrupt  had  no  such  title  to  the  deed; 
if  that  were  so,  the  declaration  would  clearly  be  bad.  The 
rule  which  makes  profert  necessary,  was  established  for  the 
benefit  of  defendants;  and  if  it  be  not  made,  a  valid  ex- 
cuse for  such  omission  at  all  events  is  necessary:  Hodgson 
v.  Warden  (a).  The  bankrupt's  interest  in  the  deed,  if  the 
bankruptcy  had  not  occurred,  would  have  entitled  him  to 
sue  upon  the  deed,  and  the  assignees  come  in  by  act  of  law, 
with  the  possession  of  the  deed. 

Secondly,  the  breach  is  bad  The  defendants  below  were 
not  bound  by  the  terms  of  the  covenant  to  prepare  the  con- 
veyance. The  payment  is  to  be  made  by  them  upon  the 
execution  of  the  conveyance;  no  doubt,  if  they  had  sued 
the  bankrupt  for  not  executing  the  conveyance,  they  must 
have  previously  tendered  him  a  conveyance  for  his  execu- 
tion. In  Sugden's  Vendors  and  Purchasers,  p.  260,  11th 
edit,  it  is  said,  that  ''in  agreements  for  purchase,  the  cove- 
nants are  construed  according  to  the  intent  of  the  parties, 
and  they  are  therefore  always  considered  dependent  where 
a  contrary  intention  does  not  appear."  .  .  .  •  '<  If,  there- 
fore, either  a  vendor  or  vendee  wish  to  com23el  the  other 
to  observe  a  contract,  he  immediately  makes  his  part  of  the 
agreement  precedent;  for  he  cannot  proceed  against  the 
other  without  an  actual  performance  of  the  agreement  on 
his  part,  or  a  tender  and  refusal."  [^Cokridge,  J. — Is  not 
the  agreement  that  Bromley  is  to  execute  the  conveyance 
at  the  costs  and  charges  of  the  Company,  an  agreement 
that  the  Company  are  to  prepare  the  deed  ?]  To  enable 
either  party  to  enforce  the  performance  of  the  agreement. 


1850. 


Thamks 

Haveh  Dock 

Co. 

V. 

Brtmsb. 


(a)  13  M.  &  W.  22. 
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it  is  necessary  that  tlie  deed  sbould  be  first  prepared  hy  the 
party  who  is  dediious  to  enforce  it.  See  SUadky  v.  Hem^ 
ndngtan  (a\  Phillip*  v.  Fielding  (b)y  and  Doe  d.  Cbxrke  ▼• 
Stihoell{c).  [Maukf  J. — Such  a  oonstruction  would,  aa 
it  appears  to  me^  be  contrary  to  the  express  tenns  of  the 
contract,  by  which  the  vendee  is  to  prepare  the  oonyey* 
anoe,  and  the  vendor  is  merely  to  execute  it  and  to  reodve 
the  money.] 

Thirdly. — The  declaration  does  not  contain  any  aver- 
ment that  Bromley,  or  the  asngnees,  deduced  a  good  title» 
which  is  a  condition  precedent  to  their  right  to  sue  the 
Ckxnpany.  The  purchasers  could  not  tell  what  the  title 
was;  an  abstract  of  title  ought,  therefore,  to  have  been  de- 
livered to  them.  And  the  allegation  that  the  Company 
discharged  him  does  not  state  the  discharge  to  have  been 
under  seal,  and  is  therefore  insufficient.  Hie  discharge 
must  be  efiected  by  an  instrument  of  as  high  a  nature  as 
that  by  which  the  liability  is  created:  Gon  v.  Lord  Nu» 
gent  (d)j  Harvey  v.  Chrabham  (e).  [Maulej  J. — May  it 
not  be  presumed  that  the  discharge  was  efiected  by  apt 
means?]  The  defective  allegation  might  be  cured  by 
verdict,  but  the  objection  is  good  on  general  demurrer,  or 
after  judgment  by  default:  CoOma  v.  Gibbs(f),  Siemmd 
V.  Hoggijiy  [Mauk,  J. — In  old  times,  before  the  statute 
of  Anne,  you  might  have  taken  any  objection  to  the  plead* 
ings  at  common  law;  but  that  statute  says,  that  there  aie 
certain  objections  of  which  you  shall  not  be  at  liberty  to 
avail  yourself  unless  you  specify  them.  Before  that  statute 
a  demurrer  was  both  general  and  special.  But  what  sta- 
tute is  there  by  which  a  judgment  on  general  demurrer  and 
judgment  by  default  are  put  upon  the  same  footing?]    The 


(a)  6  Taunt.  56  L 

(b)  2  H.  Blac.  123. 

(c)  8  A.  &  E.  645. 

(d)  o  B.  &  Ad.  58. 


(e)  5  A.  &  £.  61. 
(/)  2  Burr.  899. 
(g)  1  Wms.  Saiind.  228  a,  note. 
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defect  18  one  to  which  the  statute  of  Anne  does  not  apply^  1850. 
it  is  open  to  objection  without  being  specifically  pointed  Thames 
out    A  verdict  only  cures  these  defects  where  the  find-   Havkh  Dock 

Co. 

ing  of  the  jury  is  upon  the  precise  point  In  Bird  v.  Hig*  ^  v, 
ginson  (a),  in  the  Exchequer  Chamber,  the  Court  said,  that 
they  could  not  assume  on  general  demurrer  that  a  demise 
oi  certain  incoiporeal  hereditaments  was  by  deed.  [Mauk^ 
J. — ^In  that  case  the  demise  might  have  had  some  opera- 
tion if  it  had  not  been  by  deed,  for  it  included  corporeal  as 
well  as  incorporeal  hereditamenta  But  if  a  man  says  that 
he  has  granted  a  rent-chaige,  he  must  mean  that  he  has 
done  it  by  deed,  for  if  it  is  not  by  deed  it  is  nothing.] 
Thb  is  a  defective  statement  at  common  law,  and  is  not 
cured  by  statute:  Harris  v.  Goodwyn(b),  Pairick  v. 
Balls  (c> 

Fourthly. — ^The  breach  for  nonpayment  oi  the  money 
is  bad;  f<Mr  by  the  recital  in  the  covenant,  the  payment  of 
the  purchase  money  is  to  be  made  to  Bromley  and  Vaughan 
according  to  their  respective  rights  and  interests  in  the 
premises.  The  declaration  therefore  should  have  contain- 
ed a  precise  statement  of  the  amount  of  the  respective  in- 
terests of  the  parties,  and  should  have  alleged  that  the 
Company  had  notice  of  the  same.  The  Company  were 
not  able  to  determine  what  those  rights  were ;  that  was  a 
fiM^t  peculiarly  within  the  notice  of  the  vendors  of  the  pro- 
perty. The  covenant  must  be  read  as  controlled  by  the 
redtal:  Hesse  v.  Albert  (d)»  [Patlesan,  J. — The  breach  is, 
that  the  Company  did  not  pay  the  money,  or  any  part  there- 
of, to  Bromley.  Now  as  it  is  to  be  taken  that  Bromley 
had  some  interest,  would  not  that  be  sufficient  to  suj^rt 
a  nominal  verdict?]  The  Company  are  not  bound  to  pay 
any  portion  of  the  money  until  they  are  bound  to  pay  the 
whole  amount     As  this  matter  was  peculiarly  in  the  ven- 


{a)  6  A.  &  E.  824.  (c)  Carth.  390. 

(ft)  2  M.  &  Gr.  405.  (rf)  3  Man.  &  Ry.  40G. 
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1850.        dors'  knowledge,  notice  ought  to  have  been  given  of  it  to 
THijiis       the  other  purchasers:  Vin.  Abr.  tit  ** Notice,"  p.  5,  pL 
HaymDook    12;   Vyse  v.   Wakefield  {a)y  Foxe  v.   Goodim{b\  Webb  v. 


Co. 

V. 
BaTMKA. 


CawdaU  {c\ 

Cowling^  for  the  defendants  in  error. — Assuming  the 
deed  to  have  been  necessarily  in  the  possession  of  the  bank- 
rupt, inasmuch  as  the  action  is  brought  by  his  assignees, 
they  are  not  bound  to  make  profert  Gray  v.  Fidder  is  a 
clear  authority,  that  where  a  party  is  in  by  operation  of  law, 
the  necessity  for  profert  does  not  exist  The  principle  of 
that  case  was  fully  recognised  in  the  recent  decision  of 
Jenhin  v.  Peace  (d)j  where  Lord  Abinger^  C.  B.,  says,  *^  The 
next  exception,  and  that,  in  fact,  on  which  the  defendants 
rely,  is  that  of  conveyances  under  the  Statute  of  Uses.  And 
the  reason  for  this  seems  to  be  given  in  Stockman  v.  Hamp- 
ton {e\  viz.  that  the  party  pleading  has  not  possession  of 
the  deed,  nor  any  means  to  obtain  it ;  and  so  accords  the 
case  of  Gray  v.  Fielder ^  where,  in  debt  on  bond  assigned  by 
commissioners  of  bankrupt,  profert  was  not  made,  and  yet 
it  was  held  good,  ^  because,'  says  the  Court,  ^  he  is  in  by 
act  of  law,  and  had  no  means  to  obtain  the  obligation.'" 
See  also  Com.  Dig.  *^ Pleader,"  (0. 8, 9).  The  assignees  come 
in  adversely  to  the  bankrupt  Under  the  stat  13  Eliz.  c  7,  s. 
2,  it  is  apprehended  that  the  commissioners  had  power  to  as- 
sign over  the  deeds  of  the  bankrupt  relating  to  his  landed  es- 
tate; and  the  3rd  sect,  of  1  Jac.  1,  c.  15,  extends  the  provi- 
sions of  the  statute  of  Elizabeth  to  cases  within  the  latter 
Act  [Maukj  J. — ^The  statute  of  James  does  not  in  terms 
give  the  deeds  to  the  commissioners.  In  Gray  v.  Fielder^ 
the  Court  seem  to  have  been  inclined  to  think  that  the  Acts 
did  not  enable  the  oommissioners  to  get  the  bond]  Under 
the  words  *^  goods  and  chattels"  of  the  bankrupt,  the  bonds 


(a)  6  M.  &  W.  442. 
(6)  Cro.  Eliz.  276. 
(c)  14  M.  &  W,  820. 


(rf)  6  M.  &  W.  722. 
(e)  Cro.  Car.  441. 
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would  pass  to  the  assignees.  The  64th  section  of  the  6  Geo. 
4,  c  16,  does  not  pniport  to  pass  all  deeds,  but  those  only 
relating  to  land.  The  assignees  had  the  same  power  of  ob« 
tidning  the  bankrupt's  deeds  at  the  time  of  the  decision  of 
Gray  v.  Fielder ^  as  they  have  now;  and  that  case  has  been 
constantly  acted  upon  up  to  the  present  time.  [Wightmani 
J. — The  di£Giculty  which  presents  itself  to  me  is,  whether 
the  fact  that  the  bankrupt  has  the  deed,  which  he  refuses  to 
give  up,  would  not  be  a  good  excuse  to  the  assignees  for 
non-profert]  If  profert  be  necessary,  the  refusal  by  the 
bankrupt  to  deliver  up  the  deed  to  the  assignees  would  not 
be  a  valid  excuse  for  not  alleging  profert:  Hodgson  v.  fVar- 
den  (a).  If  the  rule  were  established  that  profert  is  necessary 
in  such  a  case  as  the  present,  it  would  have  the  effect,  in 
many  cases,  of  precluding  the  assignees  from  bringing  ac- 
tions upon  the  bankrupt's  deeds.  The  rule  seems  to  be 
well  laid  down  in  Leqfield  v.  IIelicar(b),  where  it  was  held, 
that  a  person  who  justifies  as  servant  to  a  patentee  must 
shew  the  patent;  for  the  Court  said,  that,  as  **  he  derives  his 
title  from  the  patentee,  not  by  act  in  law,  but  by  his  com- 
mand, he  ought  to  shew  the  letters  patent,  as  well  as  he 
who  claims  interest  under  the  patent  by  assignment;  but 
he  who  claims  interest  under  an  act  in  law,  (for  that  he  had 
no  means  to  compel  the  patentee  to  shew  it,)  may  justify 
without  shewing  it."  It  may  be,  that  a  party  who  is  in  at 
common  law  is  not  in  adversely,  and  that  the  rule  is  differ- 
ent where  the  party  is  in  by  statute. 

Secondly.  It  has  been  objected,  that  the  declaration  is  bad, 
for  not  averring  that  Bromley  or  the  assignees  tendered  a 
conveyance  for  execution ;  but  the  language  of  the  covenant, 
that  Bromley  would, ''  at  the  costs  and  charges  of  the  Com- 
pany," execute  a  conveyance,  makes  it  perfectly  clear  that 
the  Company  were  the  party  by  whom  the  conveyance  was 
to  be  prepared.     The  declaration  alleges  readiness  and  wil- 


1850. 


(a)  13  M.  &  W.  22. 


(6)  Cro.  Jac.  317. 
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lingnees  on  the  part  of  the  vendor  to  execute  it,  and  that 
averment  is  sufficient:  Laird  v.  i%n(a),  Ptofe  v.  ISU{h\ 
and  2  Saund.  252  b,  note  c.  Standley  v.  Hemmxngton  (c)  was 
the  case  of  an  award;  and  it  may  be  that  the  party  who 
wishes  to  enforce  the  award  by  attachment  cannot  do  so 
without  first  tendering  a  conveyance.  IPattewOj  J. — ^Yoa 
need  not  trouble  yourself  further  upon  this  point,  as  we  aD 
think  it  perfectly  clear  that  it  was  the  duty  of  the  Company 
to  prepare  the  conveyance.] 

Thirdly.  The  making  a  good  title  was  not  a  condition 
precedent     On  the  17th  of  May,  1836,  the  estate  was 
purchased  by  the  defendants  below;  and  since  that  time 
they  have  treated  the  estate  as  conveyed  to  them.    They 
paid  part  of  the  money,  and  agreed  to  pay  the  remainder 
at  a  given  date  on  execution  of  the  conveyance,  and  interest 
in  the  mean  time.     The  covenant  with  respect  to  deducing 
title  is  not  a  condition  precedent,  but  is  an  indep^ident 
covenant,  according  to  the  well-known  rule  laid  down  in 
Pordage  v.   Cole(d)f  which  is  illustrated  by  the  cases  of 
Wilkes  V.  Smith{e)j  Dicker  v.  JaekscniJ^y  and  Quarringtm 
V.  Arthur  (ff).     [ffiOiamSf  J. — ^The  deduction  of  titie  may 
have  been  necessary  as  the  foundation  of  the  conveyance. 
What  use  would  there  be  in  deducing  the  titie  after  the  ex- 
ecution of  the  conveyance?]    There  is  nothing  to  shew 
that  it  was  necessary  to  deduce  tiie  titie  in  order  to  prepare 
tiie  conveyance.    No  time  is  specified  within  which  the  titie 
was  to  be  deduced.    But  admitting  it  to  be  a  condition 
precedent,  the  averment  of  discharge  is  sufficient.     It  is 
admitted  that  the  discharge,  in  order  to  be  valid,  must  be 
under  seal;  but  this  objection  is  on  general  demurrer,  and 
therefore  fidls.    If  the  objection  had  been  pointed  out  on 


(a)  7  M.  &  W.  474. 
(6)  6  M.  &  W.  835. 
(c)  6  Taunt.  561. 
Id)  1  Wms.  Saund.  319  e. 


(e)  10  M.  &  W.  355. 
(/)  6  C.  B.  103. 
Ig)  10  M.  &  W.  335. 
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special  demxirrer^  it  inig^thaye  been  otherwise*  Uponatra*        1850. 
▼ene  of  the  discharge,  it  would  become  necessary  to  prove 
the  dischaige  to  have  been  by  deed.     The  objection,  there- 
fore, goes  rather  to  the  evidence  than  to  the  averment. 

Lastly.  The  breach  is  good.  This  objection  is  upon  general 
demurrer.  By  the  language  of  the  covenant,  both  princi- 
pal and  interest  are  to  be  paid  to  Bromley.  The  words  ^  to 
the  said  Bromley,"  apply  to  the  principal  debt  as  well  as  to 
the  interest  payable  thereon.  It  appears  upon  the  face  of 
the  instrument  what  the  respective  rights  of  the  parties 
were,  and  therefore  no  notice  was  necessary.  Bromley 
was  to  receive  all  the  money,  to  keep  part  for  himself,  and 
to  hold  the  remainder  as  co-trustee  with  Yaughan.  But 
even  upon  the  assumption  that  such  is  not  the  proper  con- 
struction of  the  deed,  the  breach  is  sufficient  upon  general 
demurrer,  as  it  would  be  sufficient  to  sustain  a  verdict  with 
nominal  damages;  for  it  is  clear  that  Bromley  had  some  in- 
terest, and  therefore  was  entitled  to  a  verdict  for  something. 

Peacock,  in  reply. — ^With  respect  to  profert,  a  party  who 
comes  in  by  operation  of  law  is  presumed  to  have  the  in- 
strument, and  must  therefore  either  make  profert,  or  allege 
a  valid  excuse  for  not  making  it.  The  assignees  are  in  the 
same  situation  as  the  bankrupt  himself  with  respect  to  de- 
fendants. If,  in  an  action  upon  the  deed,  the  defendants 
were  to  give  the  assignees  notice  to  produce  it,  the  defend- 
ants would  be  entitled  to  ^ve  secondary  evidence  of  its  con- 
tents. If  the  assignees  cannot  obtain  the  deed,  they  may, 
perhaps,  be  precluded  from  bringing  an  action  upon  it. 
The  case  of  an  administrator^  who  is  unable  obtain  the  deed 
of  his  intestate,  is  a  parallel  case  to  the  present.  He  would 
still  be  under  the  necessity  of  making  profert  Suppose  an 
action  on  a  bond,  and  the  declaration  were  not  to  set  out 
the  condition,  the  defendant  would  be  subject  to  great  in- 
justice if  he  were  not  allowed  to  see  the  bond.  [^fFiUianu, 
J. — In  the  case  of  an  administrator,  the  law  considers  the 
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1850.        administrator  and  the  heir  as  identical  with  the  parfy  whom 

Tnlm       ^7  ropi^^esent.]     The  defendant  ought  not  to  be  in  a  worse 

H^Tui  Dock    position,  where  the  action  is  by  the  as^nees  of  a  bankrapt, 

V.  than  he  would  have  been  if  the  bankrupt  himself  had 

brou^t  the  action. 

Secondly.  The  wiAlnng  out  a  good  title  is  a  condition  pre- 
cedent, according  to  the  case  of  Glazebrook  v.  fFoodrow{a\ 
where  the  coyenant  was  simihur  to  the  present 

Lastly.  The  breach  is  bad.  The  words,  that  payment  is 
to  be  made  ''to  the  said  William  Bromley,"  apply  only  to 
the  pajnnent  of  interest  The  Company  therefore  could 
not  safely  make  payments  to  the  asagnees  without  notice 
of  the  bankrupt's  interest 

Cur.  adr.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. — ^This  was  an  action  of  covenant  by  the 
assignees  of  William  Bromley,  a  bankrupt,  against  the  Com- 
pany, upon  a  deed,  by  which  Bromley  agreed  to  sell,  and 
the  Company  to  purchase,  certain  lands.  There  was  a  spe- 
cial demurrer  to  the  declaration. 

Three  points  were  argued  before  us:  first,  whether  the 
assignees  of  a  bankrupt,  in  suing  on  a  deed  made  to  the 
bankrupt,  are  bound  to  make  profcrt,  or  excuse  for  not  do- 
ing so. 

Secondly,  whether  the  breach  which  chai^ged  that  the 
Company  did  not  prepare  a  conveyance  or  pay  the  purchase 
money,  was  well  assigned. 

Thirdly,  whether  the  deducing  a  good  title  by  Bromley 
was  a  condition  precedent,  and  if  it  were,  whether  a  suffi- 
cient discharge  firom  doing  so  by  the  Company  was  shewn. 

As  to  the  first  question,  the  case  relied  on  by  the  assig- 
nees is  that  of  Gray  v.  Fielder,  That  case  is  recognised  by 
the  Court  of  Exchequer  in  Jenhin  v.  Peace,  and  is  classed 

(a)  8  T.  R.  366. 
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with  Stockman  y.  Hampton,  and  other  cases,  in  which  it  is 
laid  down,  according  to  the  rule  in  Dr.  Leyfield^i  Case  {a), 
^  that  a  party  pleading  is  not  obliged  to  make  profert  of  a 
deed,  when  he  has  not  the  possession  of  it,  nor  any  means 
of  obtaining  it."  It  is  also  cited  by  Lord  Hale,  in  the 
note(i),Co.  Litt.35.  b.,  and  in  Com.  Dig.  "Pleader"  (0.8, 9), 
and  in  Bac.  Abr.  ''Pleas  and  Pleading,*'  (1. 12>  On  the  other 
hand,  a  distinction  was  attempted  to  be  pointed  out  between 
the  language  and  effect  of  the  statute  1  Jac  1,  c  15,  which 
was  in  force  when  Gray  ▼.  Fielder  was  decided,  and  the 
6  Geo.  4,  c.  16,  which  was  in  force  when  this  case  arose. 
But  on  examination  of  the  statutes,  we  find  no  such  distinc- 
tion. The  13th  section  of  the  former,  and  the  63rd  section 
of  the  latter  Act,  are  precisely  the  same,  and  the  64th  sec- 
tion of  the  latter  Act,  which  was  adverted  to,  relates  only  to 
deeds  concerning  real  estate,  which  may  be  purchased  by 
or  descend  or  come  to  the  bankrupt  By  both  Acts,  the 
commissioners  are  directed  to  assign  all  debts  of  the  bank- 
rupt to  the  assignees,  and  the  property  in  such  debts  is  vest- 
ed in  the  assignees,  in  the  same  manner  as  if  the  deeds  or 
other  assurances  relating  to  them  had  been  made  to  the  as- 
signees themselves;  and  they  are  empowered  to  sue  in  their 
own  name,  in  like  manner  as  the  bankrupt  might  have  done. 
Both  Acts  ^ve  the  commissioners  power  to  seize  all  the 
bankrupt's  effecta 

The  case  of  Gray  v.  Fielder  has  now  been  acted  on  for 
so  many  years,  and  the  law  on  this  subject  has  been  so  long 
considered  as  settled,  that  whatever  plausible  arguments 
may  now  be  raised  against  it,  we  think  it  ought  not  to  be 
unsettled,  and  that  the  assignees  of  a  bankrupt  are  not 
bound  to  make  profert  of  any  deed  made  to  the  bankrupt, 
on  which  they  may  sue. 

The  true  rule  seems  to  be,  not  that  whoever  has  the 
deed,  or  a  right  to  it,  must  make  profert,  but  that  whoever 
has  the  deed,  or  might  have  it  but  for  his  own  default  or 
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that  of  some  one  whose  default  binds  him,  must  make  pro- 
fert 

With  respect  to  the  second  question,  we  all  agreed  on  the 
argument,  that,  as  the  deed  provides  that  the  conv^ance 
should  be  at  the  costs  and  chaiges  of  the  Company,  it  lay 
on  them  to  prepare  it;  and  such  is  the  general  course  as 
between  vendor  and  purchaser:  the  breach,  therefore,  is 
well  assigned. 

The  argument  that  the  Company  could  not  prepare  a 
conveyance  without  an  abstract  of  title,  leads  to  the  third 
questicm,  whether  the  deducing  title  be  a  condition  prece- 
dent. We  agree  with  the  Court  of  Common  Pleas,  in 
Dicker  v.  Jackson^  tiiat  the  rule  is  correctly  laid  down  in 
the  note  to  Pordage  v.  Cok(a),  viz.  tiiat  '*if  a  day  be  ap- 
pointed for  payment  of  money,  or  part  of  it,  or  for  doiog 
any  other  act,  and  the  day  is  to  happen,  or  may  happen, 
before  the  thing,  which  is  the  consideration  of  the  money 
or  other  act,  is  to  be  performed,  an  action  may  be  brought 
for  the  money,  or  for  not  doing  such  other  act,  before  per- 
formance; for  it  appears  that  the  party  relied  on  his  remedy y 
and  did  not  intend  to  make  the  performance  a  condition 
precedent^  Applying  this  rule  to  the  present  case,  we 
find  that  tiie  deed  is  dated  the  22nd  of  April,  1841.  The 
covenant  c^  Bromley  is  to  deduce  a  good  title  to  the 
premises  (not  saying  when\  and,  on  or  before  the  25th  of 
March,  1844,  on  payment  by  tiie  Company  of  2936iL  17^.  9dl 
to  execute  a  proper  conveyance.  The  covenant  of  the 
Company  is,  on  or  before  the  25th  of  March,  1844,  and  on 
the  execution  of  such  conveyance,  to  pay  the  money.  It 
is  plain,  therefore,  that  the  execution  of  the  conveyance 
and  the  payment  of  the  money  were  intended  to  be  con- 
current acts.  The  day  for  the  payment  of  the  money  could 
not  happen  before  the  thing  which  was  tiie  consideration  for 
it,  viz.  the  execution  of  the  ccmveyance,  was  to  be  per- 
formed.    The  conveyance  was  to  be  prepared  by  the  Com- 


(a)  1  Wms.  Saund.  320  b. 
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panj.  So  far  as  r^ards  the  ezecntion  of  a  oonTeyance 
by  Bn»nley,  an  avenneot  of  readiness  and  willingness  on 
his  part  to  execute  it»  if  it  had  been  prepared  by  the  Com- 
pany,  might  be  sufficient  to  entitle  the  assignees  to  main« 
tain  this  action  for  not  preparing  the  conveyance  and  pay- 
ing the  money;  but  the  Company  contend  that  they  could 
not  prepare  a  conveyance  until  a  good  title  had  been  de- 
duced by  Bromley  according  to  his  covenant;  therefore 
that  such  deduction  of  title  was  necessarily  a  condition 
precedent  We  are  of  opinion  that  they  are  right  in  so 
contending.  The  recitab  to  be  introduced  into  the  con- 
veyance»  and  even  the  names  of  the  persons  who  were  to 
be  parties  to  it,  could  not  be  known  to  the  Company  with 
any  certainty  until  the  title  had  been  deduced.  Then  fol- 
lows the  averment  in  the  declaration,  that  Bromley  and  the 
asognees  were  ready  to  have  deduced  a  good  title,  but 
that  the  Company  discharged  the  said  W.  Bromley  and 
the  plaintiffs  as  such  assignees  as  aforesaid  from  deducing 
such  good  title  as  aforesaid,  and  from  the  execution  of 
such  conveyance  as  aforesaid. 

The  Company  contend  that  this  averment  is  not  sufficient, 
inasmuch  as  it  is  not  shewn  that  the  discharge  was  by  deed. 
This  objection,  however,  is  not  pointed  out  as  a  special  cause 
of  demurrer.  It  is  conceded  by  the  learned  counsel  for  the 
assignees,  that  the  discharge  would  not  be  good  unless  it 
were  by  deed;  but  he  says»  that  if  the  averment  had  been 
traversed,  it  could  not  have  been  proved  otherwise  than  by 
production  and  proof  of  a  deed:  Goss  v.  Lord  Nugent;  and 
so  he  contends  that,  on  general  demurrer,  it  must  be  taken 
to  have  been  by  deed,  the  only  way  in  which  it  can  be  good; 
and  so  it  was  decided  in  the  Court  of  Exchequer. 

In  Harvey  v.  Grabham,  a  similar  objection  arose  on  de- 
murrer; but  there  it  appeared  on  the  pleadings  that  an 
agreement,  necessarily  in  writing,  had  been  partially  waived 
by  word  of  mouth.  To  make  that  case  apply,  the  defend- 
ants should  have  pleaded  that  the  discharge  was  by  word  of 
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mouthy  or  by  an  instrument  not  under  seaL  In  CaBint  r. 
GiMs^  the  objection  arose  in  arrest  of  judgment,  after  inter- 
locutory judgment  by  default ;  but  that  was  a  total  omission 
to  aver  performance  of  a  condition  precedent,  not  an  infonnal 
averment,  as  here.  In  Bird  v.  Hiffffinson,  on  demurrer,  llie 
pleadings  shewed  the  instrument  not  to  be  under  seaL  In 
Harris  v.  Goodwyn,  to  an  action  of  covenant,  a  plea  was 
pleaded,  setting  up  a  promise  not  to  sue,  which  was  tra- 
versed by  the  replication,  and  a  verdict  found  for  the  defend- 
ant; but  the  Court  held  the  plaintiff  entitled  to  judgment 
non  obstante  veredicto,  for  that  they  could  not  intend  that 
the  promise  not  to  sue  was  by  deed.  The  plea  there  was 
very  special,  and  could  not,  by  any  reasonable  construction, 
be  held  to  import  that  there  was  a  deed  between  the  parties 
Here  the  averment  is  in  the  most  general  terms,  that  the 
defendants  discharged  Bromley  and  the  plaintiffs.  In  Har- 
ris  V.  Goodwyuy  the  plea  alleged  a  promise  and  undertaking 
of  the  plaintiff;  here  the  declaration  alleges  only  the  iact  of 
dischaiging.  Upon  the  whole,  we  think  that  the  Court  of 
Exchequer  was  right  in  holding  the  averment  sufficient 
upon  general  demurrer. 

Another  objection  was  taken  to  the  breach,  for  informality 
in  not  pointing  out  the  respective  interests  of  Bromley  and 
the  other  parties  in  the  sum  to  be  pidd.  This  again  was 
not  pointed  out  as  cause  of  demurrer,  and  we  think  that 
the  words  ''unto  the  said  William  Bromley,^  at  the  end  of 
the  covenant  to  pay  the  money,  are  to  be  read  as  referring 
to  the  principal  money  as  well  as  the  interest,  which  makes 
it  unnecessary  to  point  out  what  part  of  the  money  belonged 
to  him  and  what  to  others,  since  the  covenant  is  to  pay  the 
whole  to  him. 

For  these  reasons,  we  are  of  opinion  that  the  judgment 
must  be  affirmed. 


Judgment  affirmed. 
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Jones  v.  Cannock.  Jfme\9, 

XN  this  case  (a),  the  Court  of  Excheqaer  having  discharged  in  an  action 

the  rule  obtained  by  the  defendant  below  to  arrest  the  judg-  upon^a'&mi- 

raent,  and  judgment  having  been  signed,  and  a  writ  of  error  |?^^®"?'  *^? 

having  been  brought  thereon,  the  case  was  now  argued  (6)  by  le^  (inter 

aha)  that  the 

Slaintiffand 
J, ^ efendant  did, 

The  declaration  is  bad.     The  covenant  alleged  is,  that  the  Btrument,  oo- 
defendant  agreed  to  erect  certain  buildings  within  the  pe-  ^^t^*the 
riod  of  eighteen  months,  "  the  whole  of  which  were  to  be  left  l^*"  (^^®  de- 

^       .  ,  fendant) 

to  the  superintendence  of  the  plaintiff  and  Edwin  Jones,  should,  within 
the  defendant's  son."    Now  it  is  submitted,  that  the  superin-  monthrfrom 
tendence  of  the  plaintiff  was  a  condition  concurrent  with  the  J*^®  ^^  ?^.  **^® 

'^  lease,  build  a 

duty  of  the  defendant  to  erect  the  buildings.     The  declara-  new  shed  and 

stalls  for  feed  * 

tion  therefore  ought  to  have  alleged,  that  the  plaintiff  was  ing  cattle 
ready  and  willing  to  superintend  the  works;  and  it  is  bad  S^ji^J^d 
because  it  does  not  contain  that  aUeration.  Where  some  act  ?^*  certain 

bam,  &c.,  the 

is  required  to  be  done  on  the  part  of  the  covenantee,  at  the  whole  of  which 
same  time  as  another  act  is  to  be  done  on  the  part  of  the  bele^^the^ 
covenantor,  and  an  action  is  broufi^ht  for  the  nonperform-  ™P«"n<f/»d. 

'  ,  ,  cnce  of  the 

ance  by  the  covenantor  of  the  act  in  question,  the  declar-  lessee  and  the 

lessor's  son  **— 

ation  must  contain  an  allegation,  that  the  covenantee  was  /Te/ei;  on  error, 

ready  and  willing  to  perform  his  part:  1  Wms.  Saund.  320,  if°thf  ^^"^ 

notes,  and  2  Wms.  Saund.  352.  The  covenant  is  pleaded  ac-  iJ°  ^^  ^°p„ 

.  .  .  ,.     .      .      Court  of  Ex- 

cording  to  its  legal  effect;  and  if  there  be  any  ambiguity  in  chec^uer  on 

the  language  of  the  covenant,  such  a  construction  is  to  be  pest  the  judg- 

adopted  as  will  operate  most  strongly  against  the  party  ^f^^iat^^^n® 

pleading  it.   It  might  be  a  matter  of  great  importance  to  the  the  lea«e,  that 

the  work 
should  be  left 

to  the  superintendence  of  the  parties  named,  was  not  a  condition  precedent  to  or  concurrent 

with  the  covenant  on  the  part  of  the  defendant  to  do  the  work. 

(a)  See  the  pleadings  set  out,  J.,  was  present,  but  did  not  join  in 
SExch.  233.  the  judgment  of  the  Court,  he 

(b)  Before  PaUeson,  J.,  Cole-  having  been  engaged  as  counsel  in 
ridge^  J.,  Wighiman^  J.,  CressweU,  the  case. 
J.,ErletJ.fWlllianUyJ.:  Talfmrd, 

VOL.  V.  AAA  EXCH. 
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1850.  defendant  that  the  plaintiff's  son  should  have  the  snperin- 
tendence  of  the  work,  which  would  predude  the  plaintiff 
from  complaining  of  the  way  in  which  it  had  been  executed. 
\^Cresswelk  J- — There  is  nothing  in  the  covenant  which 
gives  the  parties  who  are  to  superintend  ^e  work,  autho- 
rity to  say  how  it  is  to  be  done.] 

Peacock,  contr&. — The  declaration  is  good,  and  the  judg- 
ment of  the  Court  below  ought  to  be  affirmed.  According 
to  the  legal  effect  of  the  covenant,  the  superintendence  of 
either  party  is  not  made  a  condition  precedent  or  concurrent 
They  are  to  be  at  liberty  to  superintend  the  work  whilst  it  is 
going  on,  at  any  time ;  but  no  time  is  fixed  when  they  are 
to  be  present  It  is  a  mere  permission,  which  either  party 
may  aviul  himself  of  if  he  thinks  fit. 

Atherton  replied. 

Patteson,  J. — We  are  all  of  opinion  that  the  clause  in 
question  is  neither  a  condition  precedent  nor  concurrent 
The  covenant  is  an  absolute  one,  that  the  defendant  shall 
do  the  work  within  the  period  of  eighteen  months;  and  the 
succeeding  clause  was,  as  it  appears  to  us,  inserted  for  the 
benefit  of  both  parties,  which  they  were  at  liberty  to  avail 
themselves  of  if  they  should  think  fit  to  do  sa  The  lan- 
guage of  the  covenant  is  no  doubt  obscure;  but  as  we  think 
that  the  words  do  not  import  a  condition,  the  declaration,  as 
it  now  stands,  is  good,  and  the  judgment  of  the  Court  below 
must  be  affirmed. 

Judgment  affirmed. 
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SUTHEBLAND  V.   WiLLS.  j^l^  19. 

MuBBAT,  Executrix  of  C.  Nobris,  v.  Wills. 

N  the  first  of  these  cases  (a),  a  writ  of  error  had  been  in  covenant 
brought  on  the  two  following  grounds:  first,  that  the  action  m  MCTetwy  of 
was  wrongly  brought  by  the  plaintiff  below ;  and  secondly,  »  Joint-stock 
that  it  did  not  appear  that  the  defendant  below  sealed  and  calls,  the  de- 
delivered  the  indenture  mentioned  in  the  declaration.     The  ed,  that,  by 
case  was  argued(ft)  by  T.  Jones  for  the  plaintiff  in  error,  and  ^fS^^^and 
G.  R.  Clarke  for  the  defendant  in  error. — In  the  second  between  the 

seyeral  per- 

case  the  first  point  alone  arose,  and  was  argued  by  PecLCock  sons  whose 
for  the  plaintiff  in  error.     The  arguments  were  in  substance  ^^t^^, 
the  same  as  those  in  the  Court  below.     The  following  addi-  might  there- 

^  after  be  there- 

tional  cases  were  cited :    Chapman  v.  Mtlvain  (c),  Sheen  v.  unto  subscrib- 

Rickie{d)y  Aston   v.  Brevitt(e)y  Everett  v.  Coach  (f)y  and  had  sealed  and 

Jeffery  y.  M'  Ta^gart{g).  th^St" 

seal  and  deli- 

Pattbson,  J.— We  are  aU  clearly  of  opinion  that  the  of  th^fiJT^' 
decision  of  the  Court  of  Exchequer  was  perfectly  correct,  part;  and  W. 

,        ,  and  M.,  persons 

With  respect  to  the  first  question,  it  appears  by  the  recital  nominated  to 
of  this  Act,  that  this  indenture  is  the  indenture  upon  which  for^e  b^efit 
the  Company  was  founded,  as  it  is  recited  in  the  preamble  ^^*^®  ^^™" 

^     ^  '  *  pany,  of  the 

second  part; 
the  parties  of  the  first  part  covenanted  with  the  parties  of  the  second  part,  (inter  alia),  to  pay 
the  c»]ls.  Ayerment,  that,  whilst  the  defendant  was  a  shareholder,  ''and  after  the  execution 
by  the  defendant  of  the  said  indenture  as  aforesaid/'  the  directors  made  a  call.  Breach,  non- 
payment. The  declaration  contained  no  direct  averment  that  the  defendant  executed  the 
mdentnre.  By  the  4  &  5  Vict.  c.  xciii.,  after  reciting  that  difficulties  had  arisen  in  legal 
proceedings  by  or  against  the  Company,  since,  by  law,  all  members  must  be  named  in  such 
proceedings,  and  that  it  was  expedient  that  the  Company  should  be  rendered  capable  of  su- 
ing and  being  sued  in  the  name  of  a  nominal  party,  it  was  enacted,  tiiat,  in  all  actions  by 
or  on  behalf  of  the  Company,  it  should  be  sufficient  to  proceed  in  the  name  of  the  secretary 
as  the  nominal  plaintiff  :—lreM,  on  writ  of  error,  first,  that  the  statute  authorised  the  Hcrt- 
iary  to  sue  on  this  covenant;  and,  secondly,  that  the  words  "  after  the  execution  by  the  de- 
fenduit  of  the  indenture  as  aforesaid,*'  implied  that  the  defendant  had  subscribed,  sealed, 
and  delivered  the  indenture,  and  that  they  were,  upon  general  demurrer,  equivalent  to  such 
an  averment. 

(a)  See  the  cases,  4  Exch.  211  (c)  5  Exch.  61. 

and  S48.  (d)  5  M.  &  W.  175. 

(h)  BefbrePatte«on,  J.,  Jfott/^,  J.,  (e)  2  D.  &  L.  903. 

Wightman^J,,  CressweU,  J.,  Erie,  (J)  7  Taunt.  1. 

J.,  Wmams,  J.,  and  Talfmrd,  J.  (^)  6  M.  &  Selw.  126. 
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of  the  Act.  That  part  of  the  argument  of  the  learned  coun- 
sel for  the  plaintiff  in  error,  in  which  he  contends  that  the 
case  does  not  come  within  the  precise  mischief  recited  in  the 
preamble  of  the  Act,  namely,  ^^  that  difficulties  have  arisen 
and  may  hereafter  arise  in  legal  proceedings  by  or  against 
the  said  Company,  since,  by  law,  all  members  for  the  time 
being  of  the  said  Company  must  be  named  in  such  proceed- 
ings/' may  be  to  a  certain  extent  correct.  And  it  is  con- 
tended in  this  particular  case  of  suing  upon  this  deed,  where 
the  covenant  of  the  shareholders  is  made  with  certain  cove- 
nantees, for  the  benefit  of  the  Company,  that  those  cove- 
nantees might  have  brought  the  action,  and  therefore  that  it 
is  not  within  the  mischief  of  the  preamble,  inasmuch  as  the 
whok  of  the  Company  need  not  have  been  parties  to  the  ac- 
tion. It  is  very  true  that  the  case  may  not  be  within  tbat 
particular  mischief,  but  that  is  not  the  only  mischief  against 
which  the  Act  provides;  for  the  words  in  the  enacting  part 
of  the  section  go  fiu*  beyond  the  particular  mischief  recited 
in  the  preamble^  which  is  by  no  means  uncommon  in  Acts 
of  Parliament.  These  words  are  very  general  and  compre- 
hensive: ^^  that  in  all  actions,  suits,  and  other  legal  proceed- 
ings, &c,  to  be  hereafter  instituted  or  prosecuted  by  or  on 
behalf  of  the  said  Company,"  &c.  Now  this  is  an  action  which 
is  "instituted"  not  only  "on  behalf  of  the  Company,"  but 
"  by  the  Company."  The  words  "  instituted  by  the  said 
Company,"  do  not  mean  that  the  action  is  to  be  brought  in 
the  names  of  the  members  of  the  Company.  That  could 
not  be  so,  as  the  members  of  the  Company  are  not  incorpo- 
rated, and  therefore  the  action  could  not  be  brought  in  the 
name  of  the  Company;  but  still  the  proceedings  are  insti- 
tuted by  the  Company,  that  is,  for  the  benefit  of  the  Com- 
pany. The  Act  goes  on  to  say,  that  "  it  shall  be  sufficient 
to  state  and  to  proceed  in  the  name  of  the  secretary  or  one 
of  the  directors  for  the  time  being  of  the  Company,  as 
the  nominal  plaintiff  representing  the  Company  in  such 
proceedings.''      The  learned  counsel  for  the   plaintiff  in 
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error  founded  an  aigoment  upon  the  words  *' represent- 
ing the  Company/'  that,  inasmuch  as  the  plaintiff  un- 
der the  Act  must  be  a  plaintiff  representing  the  Com- 
panjy  the  secretary  can  only  be  the  nominal  plaintiff  when 
the  individuals  of  the  Company  would  be  the  plaintifis. 
But  such  a  deduction  does  not  by  any  means  follow,  for  the 
secretary  represents  the  Company,  in  the  same  way  as  the 
covenantees  represent  the  Company.  It  is  quite  plain, 
therefore,  that  it  was  the  object  of  the  legislature  to  substi- 
tute the  secretary  for  any  other  person  who  was  to  sue, 
whenever  the  action  was  instituted  by  or  on  behalf  of  the 
Company.  That  this  action  is  so  instituted  is  quite  clear, 
and  becomes  even  more  so  upon  reference  to  the  4th  sec- 
tion, for  that  section  refers  to  actions  to  be  brought  by  the 
Company  against  one  of  their  shareholders,  and  one  cannot 
conceive  an  action  so  brought,  except  on  the  deed  to  which 
^he  shareholders  are  parties. 

With  respect  to  the  remaining  question,  as  to  the  absence 
of  an  averment  that  the  defendant  executed,  or  rather  that 
he  sealed  the  deed,  we  think  the  objection  might  be  open 
on  special  demurrer,  as  was  said  by  the  Court  of  Exchequer, 
and  they  intimated  a  strong  opinion  to  that  effect,  as  it  is 
not  directly  averred  that  the  parties  signed,  sealed,  and  de- 
livered the  deed.  The  deed  itself  requires  that  the  persons 
who  should  become  such  shareholders  should  not  only  seal 
and  deliver,  but  subscribe  the  deed.  The  words  are,  "whose 
names  and  seals  should  be  thereunto  subscribed,  and  who 
had  sealed  and  delivered,  or  who  might  from  time  to  time 
seal  and  deliver  the  same."  The  language  is  not  very  cor- 
rect, for  it  is  difficult  to  see  how  the  party's  seal  is  to  be 
subscribed. 

It  is  contended  that  the  allegation  in  the  latter  part  of  the 
declaration,  "that  whilst  the  defendant  was  such  shareholder 
and  proprietor  of  200  shares  in  the  capital  of  the  said  Com- 
pany, and  (ifter  the  execution  by  the  defendant  of  the  said 
indenture  or  deed  of  settlement  as  aforesaid,"  does  not  im- 
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ply  either  that  the  defendant  sealed  or  Bubscribed  hk  name 
to  that  instrument.  The  Court  of  Exchequer  have  already 
remarked,  that  the  words  ^'  as  aforesaid"  mean  a  particular 
mode  of  executing  the  deed,  namely,  not  only  by  sealing  and 
delivering  it,  but  by  signing  the  party's  name  to  it,  which 
might  not  be  necessary  in  the  execution  of  an  ordinary  deed. 
And  the  Court  below  said,  that  the  aU^ation  means  that 
the  defendant  executed  the  deed  with  all  the  formalities  re- 
quired by  the  deed  of  settiement,  namely,  that  he  should 
subscribe,  and  seal  and  deliver  it;  and  after  judgment  by 
default,  there  being  no  special  demurrer  on  that  ground,  and 
a  writ  of  error  being  brought,  it  is  the  same  as  if  there  had 
been  a  general  demurrer.  We  are  all  of  opinion  that  the 
averment  is  sufficient  on  general  demurrer. 

With  respect  ta  the  subscribing,  I  do  not  think  that 
was  so  much  urged,  but  Mr.  Jones  says  ^<  executed"  does 
not  mean  **sealing.''  Now  **executed''  is  a  very  general 
word.  **  Executed  as  aforesaid"  must  mean  executed  with 
all  the  formalities  necessary  to  the  completion  of  the  deed; 
and  therefore  it  is  an  averment  (altiiough  an  indirect  one) 
that  the  plaintiff  did  so  execute  the  deed.  We  therefore 
think  that  the  defendant  in  error  is  entitied  to  our  judgment, 
and  that  the  judgment  of  the  Court  below  must  be  affirmed. 


Judgment  affirmed. 
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MEMORANDA. 

J.N  Trinity  Vacation,  (in  July),  Lord  Cottenham  resigned 
the  Great  Seal,  in  consequence  of  continued  indisposition ; 
and  was  raised  to  the  dignity  of  a  Viscount  and  Earl  of  the 
United  Kingdom,  by  the  titles  of  Viscount  Crawhurst,  of 
Crowhurst,  in  the  county  of  Surrey,  and  Earl  of  Cottenham. 

The  Great  Seal  was  for  a  short  time  placed  in  commis- 
sion, the  Lords  Commissioners  being  the  Bight  Hon.  Lord 
JLanffdaie,  Master  of  the  Bolls;  the  Bight  Hon.  Sir  Larice- 
lot  Shadwell,  Knt,  Vice-Chancellor  of  England ;  and  Baron 
Bolfe.  On  the  15th  of  July,  it  was  delivered  to  Sir  TTunnas 
Wilde,  Ejit,  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas,  with  the  title  of  Lord  Chancellor,  and  he  was  raised 
to  the  peerage  by  the  title  of  Baron  Truro,  of  Bowes,  in  the 
county  of  Middlesex. 

Sir  John  Jervis,  Knt,  her  Majesty's  Attorney-General, 
was  appointed  to  the  vacant  office  of  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas,  and  was  sworn  of  her  Majesty's 
Privy  Council  On  being  called  to  the  degree  of  the  coif, 
he  gave  rings  with  the  motto  '^  Venak  nee  auroJ" 

Sir  John  Romilly,  Knt,  her  Majesty's  Solicitor-General, 
succeeded  to  the  office  of  Attorney-General;  and  Alexander 
James  Edmund  Cockbum,  Esq.,  Q.  C,  was  appointed  her 
Majesty's  Solicitor-General,  and  was  knighted. 

Later  in  this  Vacation,  (in  August),  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  died;  and  Vice-Chancellor 
Sir  James  Wigram,  owing  to  bodily  infirmity,  resigned  his 
office. 
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Shortly  before  Michaelmas  Term,  Baron  Rolfe  was  ai>- 
pointed  to  the  office  of  Vice-Chancellor,  in  the  ro<»n  of 
Sir  Lancelot  Shadw€U(a\  and  was  sworn  of  her  Majesty's 
Privy  Council,  and  in  December  following  was  created  a 
Peer,  by  the  title  of  Baron  Cranworth,  of  Cranworth,  in  the 
county  of  Norfolk.  And  in  Michaelmas  Term,  Scmud 
Martin^  of  the  Middle  Temple,  Esq.,  one  of  her  Majesty's 
counsel^  was  appointed  a  Baron  of  this  Court  in  his  room, 
having  been  first  called  to  the  degree  of  the  coif,  on  which 
occasion  he  gave  rings  with  the  motto  *^  LabareJ"  Portly 
afterwards  he  received  the  honour  of  knighthood. 

In  Michaelmas  Term,  Mr.  Serjt.  Allen  and  Mr.  Serjt 
WUkins  received  patents  of  precedence. 

(a)  The  statute  5  Vict.  c.  5,  s.  cellor  secondly  appointed  under 
21,  prohibits  the  appointment  of  the  authority  of  that  Act," — L  e. 
a  successor  to  ^  the  Vice-Chan-      to  Sir  Jame»  Wigranu 
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Knight  v.  Fox  and  Another.  y^^  5, 

vy  ASE. — ^The  declaration  stated^  that  the  defendants  were^  a  Ballway 

by  themselves  and  their  servants,  in  the  course  of  erecting  ^^P^S  a^ 

a  railway  bridge  and  viaduct  across  a  certain  public  high-  contact  with 

way,  and  for  that  purpose  had  erected  a  scaffold  upon  the  strnct  a  por- 

said  highway;  and  that  it  then  became  and  was  the  duty  \^   x. 

of  the  defendants  to  perform  the  said  works  and  to  erect  the  ^^^U^"^*®^. 

^  with  B.,  who 

said  scaffold  in  a  careful  and  proper  manner,  and  to  take  iwided  in  the 
due  and  proper  precautions  against  injuries  happening  to  erect  abridge 
persons  lawfully  passing  along  and  using  the  said  highway.  ^  bod  i^^ 
It  was  then  averred,  that  the  defendants  did  not  reG:ard  ^  enmloy- 

°         ment  C,  who 

their  duty  in  that  behalf,  but  by  themselves  and  their  ser-  acted  as  his 
vants  carelessly,  negligently,  and  improperly  placed  and  ^tandua 
fixed  a  large  piece  of  timber  upon  and  across  the  footpath  JJJTSe''"* 
of  the  said  highway,  and  kept  it  there  by  night,  without  ^^^^  ^ 
any  light,  or  other  guard,  &c,  to  warn  passengers  of  the  in  London, 
same  being  there,  or  to  prevent  them  firom  falling  over  it;  i^J'yed  an 
whereby  the  plaintiff,  who  was  in  the  night-time  lawfiilly  ^^"^Jf^f^* 
passing  along  the  said  highway  and  the  footpath  thereof,  to  a  oontFMt 
stumbled  over  the  said  piece  of  timber,  and  was  thereby  ^m^h  '6,  ^ 

thrown  down  and  injured.  to^t  a^*^ 

scefibldy  which  had  become  necessary  in  the  building  of  the  bridge;  but  it  was  agreed  thai 
B.  was  to  provide  the  requisite  materials,  and  lamps  and  other  lights.  The  soiffold  wae 
erected  upon  the  footway  by  O.'s  workmen,  and  a  portion  of  it  improperly  projected,  and 
owing  to  that  and  the  want  of  sufficient  light,  D.  fell  OTcr  it  at  nighty  and  waa  injured. 
After  the  accident,  B.  canned  other  lights  to  be  placed  near  the  spot,  to  prevent  a  recurrence 
of  simiUu*  accidents  i-^Held,  that  an  action  was  not  maintainable  by  D.  against  B.  for  the 
injuiy  thus  occasioned. 
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1850.  The  defendants  pleaded,  first,  not  guilty;  and  secondly, 

that  they  did  not,  either  by  themselves  or  their  servants, 
erect  the  said  scaffold,  or  fix  the  said  piece  of  timber;  con- 
cluding to  the  country.  Uponwhich  pleas  issueswere joined. 
At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  Sit- 
tings after  last  Trinity  Term,  it  appeared  that  the  Lon- 
don and  Blackwall  Bailway  Company  had  entered  into 
a  contract  with  a  person  of  the  name  of  Brassey,  to  com- 
plete certain  works  upon  a  branch  line  ihey  were  in  the 
process  of  constructing,  and  that  Brassey  had  made  a  sub- 
contract with  the  defendants  to  erect  a  portion  of  the  works, 
consisting  of  a  tubular  bridge  across  a  public  highway.  The 
defendants'  works  were  carried  on  in  the  vicinity  of  Bir- 
mingham ;  but  they  employed  a  person  of  the  name  of  Cock- 
rane  to  conduct  their  London  business  at  a  fixed  salary  of 
2502,  per  annum.  It  however  appeared  in  the  present  in- 
stance that  the  defendants  had  entered  into  a  distinct  con- 
tract with  Cockrane,  by  which  he  agreed,  for  the  specific 
sum  of  40Z.,  to  supply  the  scaffolding  required  for  the  bridge, 
whilst  the  defendants  were  to  provide  the  requisite  mate- 
rials for  its  construction,  and  lights  also.  In  the  course  of 
the  construction  of  this  bridge  a  scaffold  was  required,  and 
was  erected,  and  one  of  the  poles  used  in  its  formation  was 
fixed  in  a  sleeper  which  rested  on  the  pavement  of  the  high- 
way. A  single  light  only  was  placed  at  night  to  warn  pas- 
sengers of  this  obstacle;  the  light,  however,  was  not  power- 
fid  enough,  but  was  wholly  insufficient  for  the  purpose;  and 
the  plaintiff,  in  consequence  of  such  want  of  light  and  of  the 
improper  projection  of  the  pole  of  the  scaffolding,  fell  over 
the  obstacle  and  broke  her  leg.  Additional  lights  were 
afterwards  placed  by  the  defendants  near  the  spot,  to  guard 
against  fiirther  accidents.  Upon  this  state  of  facts,  it  was 
objected  on  the  part  of  the  defendants  that  they  were  not 
liable,  but  that  Cockrane,  if  any  one,  was  the  party  who 
ought  to  have  been  sued.  The  Lord  Chief  Baron  was  of 
opini<Hi  that  there  was  no  evidence  upon  which  the  juiy 
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would  be  justified  in  finding  a  verdiot  for  the  plaintiff,  and        1850. 
directed  a  nonsuit^  with  leave  to  the  plaintiff  to  moye  to       Khight 
get  that  nonsuit  aside,  and  to  enter  a  verdict  for  the  plain- 
tiff if  the  Court  should  be  of  a  contrary  opinion. 

.    Knowles  now  moved  accordingly. — The  case  of  Reedie  v. 
l/mion  and  North  Western  RaUtoay  Company  (a),  has  settled 
the  law  that  the  owner  oijixed  property^  who  enters  into  an 
engagement  with  a  contractor  to  execute  works  upon  that 
property,  is  not  in  general  liable  for  injuries  occasioned  by 
the  negligent  acts  of  the  servants  of  the  contractor  in  tiie 
execution  of  the  works.      But  in  the  present  case  there 
is  this  difference  to  be  observed — ^that  the  contractor  was 
the  general  servant  of  the  defendants.     [ParAe,  B. — ^But 
as  to  this  contract,  in  the  management  of  the  erection 
and  fitting  up  the  scaffolding,  he  was  not  their  servant. 
It  is  like  the  case  of  a  gentleman  who  enters  into  a  par- 
ticular and  dbtinct  contract  with  his  servant  to  supply 
him  with  job  horses*]     Here  the  bridge  is  the  principal 
thing,  while  the  scaffold  is  a  mere  accessory.     Suppose  a 
master  were  to  contract  with  his  servant  that  die  latter 
should  purchase  his  own  tools,  and  the  servant,  through 
carelessness,  were  to  place  one  of  them  in  a  dangerous  posi- 
tion, so  as  to  cause  an  injury  to  a  passer-by,  the  master 
would  surely  be  liable.    [Aldersony  B. — Suppose  this  con- 
tract had  been  made  with  a  third  person,  instead  of  with 
Cockrane,  there  would  be  no  doubt,  in  snch  case,  that  the 
defendants  could  not  be  liable  for  this  accident.     Then  how 
does  the  fact  of  Cockrane  being  their  general  servant  or 
surveyor  make  any  difference  ?]    As  Cockrane  was  the  ge- 
neral servant  of  the  defendants,  the  agreement  with  respect 
to  Uie  sum  of  40 JL  was  like  advancing  him  that  sum  for  die 
purchase  of  some  machine  required  for  the  works.    Then 
the  additional  circumstance  of  the  defendants  having  paid 

(a)  4  Exch.  244. 
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18^0.        for  freah  lights  to  protect  the  public  from  mmiliur  accidents, 
was  some  evidence  for  the  jury  of  the  defendants'  liabiHt j. 
[PoUochy  C.  B. — That  might  have  been  a  mere  act  of  kind- 
ness.]   In  Burgess  v.  Gray(a)y  the  defendant,  who  was  oc- 
cupier of  certain  premises  adjoining  a  highway,  employed  a 
person  named  Pahner  to  make  a  drain  therefirom  to  commu- 
nicate with  a  common  sewer.     In  the  perfonnance  of  this 
work,  the  workmen  employed  by  Palmer  placed  a  quantity 
of  rubbish  on  the  highway,  which  occasioned  an  aoddent  to 
the  plaintiff.     The  only  evidence  that  the  defendant  inter- 
fered was,  that  he  had  applied  to  the  commissioners  for  leave 
to  break  into  the  sewer;  and  a  policeman  said,  that,  on  his 
calling  the  defendant's  attention  to  the  rubbish,  and  telling 
him  he  must  take  it  away,  the  defendant  said  he  would  re- 
move it  as  soon  as  he  could;  and  that,  after  the  accident 
had  happened,  the  defendant  said  he  could  prove  that  the 
accident  occurred  through  the  plaintiff's  own  n^igence. 
On  these  facts,  TifukUf  C.  J.,  left  it  to  the  jury  to  say,  whe- 
ther the  defendant  wrongAilly  placed  or  caused  to  be  placed 
the  rubbish  on  the  highway,  and  the  Court  of  Common 
Pleas  held  this  ruling  to  be  correct.    Hrky  J.,  there  said, 
**  Even  if  the  defendant  had  parted  with  the  whole  control 
to  Palmer,  I  am  at  a  loss  to  know  why  he  should  not  be 
liable  jotntfy  with  Palmer."    There  is  another  ground  upon 
which  the  defendants  may  be  liableto  the  plaintiff  in  this 
action,  namely,  that  the  act  done  amounts  to  a  nuisance. 
In  Beedie  v.  London  and  North  Western  Rmhoay  Company^ 
with  reference  to  a  distinction  between  fixed  real  pr(^>erty 
and  personal  chattels,  which  was  relied  upon  on  the  argu- 
ment of  the  case,  Rolfey  B.,  in  delivering  the  judgment  of 
the  Court,  said,  <<  On  ftdl  consideration,  we  have  come  to 
the  conclusion  that  there  is  no  such  distinction,  unless,  per- 
haps, in  cases  where  the  act  complained  of  is  such  as  to  amount 
to  a  nuisance."     [Parfe,  B. — That  means  a  nuisance  as  con- 
nected with  a  man's  house,  or  with  his  fixed  property.] 

(a)  1  C.  B.  578. 
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Pabke,  R — I  think  there  ought  to  be  no  rule  in  this  isao. 
case.  The  act  complained  of  was  not  an  act  done  by 
Cockrane  in  the  character  of  a  servant  of  the  defendants. 
It  may  be  too  much  even  to  say  that  he  was  their  seryant 
ia  ../poto.  rf  ^,  fo,  ho  .L  „  .  ».««tor  „  ^ 
▼eyor  for  them,  at  a  yearly  salary  of  2501.,  which  he  re- 
oeived  in  lieu  <^  payment  for  each  separate  piece  of  work. 
Therefore  the  case,  which  rests  upon  the  negligence  arising 
out  of  the  construction  of  the  scaffold,  is  precisely  the  same 
as  it  would  haye  been  if  the  defendants  had  entered  into  a 
contract  with  some  third  party  to  perform  that  work. 

Aldebson,  B. — ^I  am  of  the  same  opinion.  The  real 
question,  and  the  only  one,  is,  whether  the  negligent  act  by 
which  the  injury  was  occasioned  to  the  plaintiff  was  the  act 
of  Cockrane,  as  the  defendants'  servant;  for  if  it  was,  they 
are  responsible  to  the  plaintiff  for  the  injury  she  has  sus- 
tained. But  the  eyidence  shews,  that  when  that  negligent 
act  was  occasioned  by  Cockrane,  he  was  acting  in  the  char- 
acter of  a  sub-contractor,  and  that  he  did  the  work  on  his 
own  indiyidual  account.  The  defendants  took  no  part  in 
the  matter.    The  plaintiff^s  remedy  was  against  Cockrane. 

Pollock,  C.  B. — I  agree  that  there  ought  to  be  no  rule. 
It  may  be  obseryed,  and  it  struck  me  strongly  at  the  trial,  that 
if  Brassey,  who  took  the  contract  from  the  Company  in  the 
first  instance,  was  to  be  exonerated  by  his  sub-contract  with 
the  defendants,  they,  on  their  part,  had  an  equal  right  to 
say  tbat  they  had  handed  oyer  their  obligation  to  Cockrane. 
With  respect  to  the  evidence  as  to  the  lights  which  were 
placed  by  the  defendants  after  the  accident,  this  case  is  dis- 
tinguishable from  Burgess  y.  Gray.  There,  a  single  matter 
— an  admission  by  the  defendant — which  was  unexplained 
by  other  testimony,  was  put  to  the  jury ;  and  possibly,  if 
we  knew  nothing  more  of  these  lights  than  that  the  defend- 
ants paid  for  them  when  they  were  put  up  after  the  acci- 
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dent,  it  might  be  some  slight  evidence  for  the  jury  of  the 
liability  of  the  defendants.  But  upon  the  evidence  here, 
that  fact  is  explained  by  the  circumstances  that  Cockrane 
was  not  to  find  any  of  the  materials  for  the  bridge,  and  that 
he  had  made  a  contract  that  the  defendants  were  to  find 
the  materials  for  it,  but  that  he  was  to  furnish  the  labour, 
and  was  to  receive  a  specific  simi  for  that  job;  and  that 
this  particular  contract  formed  no  part  of,  and  had  nothing 
to  do  with,  his  general  employment  by  the  defendants;  and 
that  those  lights  were  so  paid  for,  as  forming  part  of  the 
materials  supplied. 

Rule  refused. 


Nov.  12. 

A  creditor, 
wlio  has  sued 
a  contributory 
to  and  share- 
liolder  in  a 
Joint-stock 
Company,  and 
has  had  his 
action  stayed 
under  the  73rd 
section  of  the 
Joint-stock 
Companies 
Winding-up 
Act,  11  &  12 
Vict.  c.  46, 
until  after 
theplaintiff 
shall  have 
made  or  ex- 
hibited proof 
of  his  debt  or 
demand  before 
the  Master  in 
Chancery, 
may,  upon  the 
allowance  of 
such  proof  by 
the  Master, 
and  without 
any  further 
step,  proceed 
with  his  ac- 
tion. 


Pbbscott  v.  Habow. 

ItoCHFORT  CLARKE  had  obtained  a  rule  to  re- 
scind an  order  made  by  Maule^  J.,  in  this  case.  It  was  an 
action  of  assumpsit  against  the  defendant,  as  a  contributory 
to  and  shareholder  in  the  Koyal  Bank  of  Australia.  On 
the  25th  of  March,  after  the  commencement  of  the  action, 
an  order  was  made  by  Vice-Chancellor  Knight  Bructy  un- 
der the  Joint  Stock  Companies  Winding-up  Act  (11  &  12 
Vict,  a  45)  for  winding  up  the  affiiirs  of  the  Company.  On 
the  25th  of  April  an  official  manager  was  appointed.  On 
the  15th  of  June,  an  order  was  made  by  Aldersofiy  B.,  to 
stay  proceedings  until  the  plaintiff  should  have  '^  made  or 
exhibited  his  proof*  before  the  Master  in  Chancery.  On 
the  17th  of  June,  the  pliuntiff  carried  in  and  exhibited 
his  claim.  This  was  allowed  and  admitted  on  the  2nd  of 
July.  On  the  26th,  Mauky  J.,  on  summons  taken  out  by 
the  plaintiff,  made  the  order  in  question,  which  is  as  follows: 
*'  I  order  that  this  cause  be  tried  in  its  turn,  and  that  the 
stop  order,  entered  in  the  Marshal's  book  and  list  of  causes, 
be  removed,  4ihe  plaintiff  haying  exhibited  his  proof  to  the 
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Master  puisuant  to  the  order  o(  .^deraaUfB.^  dated  the  15th 
of  June." 

BramweU  shewed  cause. — The  question  is,  whether  the 
plaintiff  has  rightly  pursued  the  directions  of  the  73rd 
section  (a)  of  the  Joint  Stock  Companies  Winding-up  Act, 
(11  &  12  Vict.  c.  45).  By  referen<^  to  that  section,  it  is 
perfectly  dear  that  the  pliuntiff's  right  to  proceed  against 
the  contributory  of  the  Company  by  action  is  only  sus- 
pended until  *<  after  proof,  or  exhibiting  or  making  such 
proof  as  he  may  be  able,  of  his  debt  or  demand  before  the 
Master  as  hereinafter  mentioned;"  and  that  a  judge  of  the 
Court  in  which  the  action  is  brought  may  order  **  that  all 
Airther  proceedings  in  such  action  shall  be  stayed  until  after 
such  proof  shall  have  been  made  or  exhibited  before  the 
Master."  That  is  tiie  course  which  the  statute  requires, 
ajid  such  a  course  has  been  followed  in  the  present  case.  It 
ywaa  suggested  xxpom.  the  motion  for  the  rule,  that  the  plain- 
tifis  must  take  some  reasonable  step  to  obtain  payment  of 
their  claim,  in  addition  to  the  exhibiting  it  before  the  Mas- 
ter. But  tiie  Act  does  not  require  it,  and  it  is  difficult  to 
say  what  steps  are  to  be  considered  by  the  Court  as  reason- 
able. The  object  of  the  enactment  is  to  enable  the  Master 
to  declare  the  proper  dividend,  and  to  prevent  collusion,  by 
requiring  persons  who  have  claims  against  the  Company  to 
declare  them.    This  is  not  analogous  to  a  proceeding  in 


I860. 


(a)  That  section  enacts,  that 
''After  the  first  appointment  of 
an  official  manager,  no  creditor  or 
other  person  shaU,  except  so  £ir 
as  the  Master  shall  permit,  have 
power  to  commence  or  to  proceed 
with  any  action  against  the  offi- 
ciai  manager  or  against  the  Com- 
pany or  any  other  person  repre- 
senting the  same,  or  who  is  sued 
as  a  contributory  thereof,  until 
after  proof,  or  exhibiting  or  mak- 


ing such  proof  as  he  may  be  able, 
of  his  debt  or  demand  before  the 
Master  as  hereinbefore  mention- 
ed ;  and  it  shall  be  lawful  for  any 
judge  of  the  Court  in  which  such 
action  shall  be  pending,  upon 
summons  taken  out  before  him 
for  that  purpose,  to  order  that  all 
further  proceedings  in  such  action 
shall  be  stayed  until  after  such 
proof  shall  have  been  made  or  ex- 
hibited before  the  Master.*' 


728  EXCHBQUER  HEFOBTS. 

1860.  bankruptcy,  where  the  debtor  obtaiiis  a  certificate  which 
diachaiges  him  from  his  liabilities;  but  the  meaning  of  the 
statute  is  plain  and  obvious,  and  points  explidtly  to  a  par- 
ticular mode  of  proceeding,  which  has  been  pursued  by  the 
plaintiff — He  was  then  stopped  by  the  Court. 

Rochfart  Clarke^  in  support  of  the  rule. — The  words  "un- 
til after  proof  made  and  exhibited/'  in  the  73rd  section, 
must  be  construed  in  such  a  manner  as  will  carry  out  the 
dear  and  manifest  meaning  of  the  Act;  and  its  meaning 
is  to  be  gathered  from  the  various  provisions  it  contains. 
Many  cases  might  be  cited  which  support  such  a  rule  of 
construction.  Thus,  the  terms  '^  execution  made,  had,  or 
levied,''  have  different  meanings,  being  sometimes  appUed 
to  the  issuingofawrit,sometimestothedelivery  of  ittothe 
sheriff,  and  at  others  to  the  actual  seizure  of  the  goods,  or  the 
sale,  &C.  So  the  words  ^goods  for  exportation"  bear  dif- 
ferent constructions,  according  to  the  position  they  may  hold 
in  a  statute;  and  the  word  ^insolvent"  may  have  either  a 
technical  or  a  popular  meaning.  It  is  not  a  sufficient  compli- 
ance with  the  statute  that  the  plaintiff  should  have  literally 
followed  the  enactment,  but  he  ought  also  to  have  taken  some 
reasonable  steps  to  obtain  payment  of  his  claim  out  of  the 
fund  mentioned  in  the  Act.  It  appears  by  reference  to  vari- 
ous clauses  of  the  Act,  that  its  object  was  to  point  out  a  mode 
of  winding  up  the  affairs  of  an  insolvent  Company,  and  to 
provide  a  fund  for  the  payment  of  the  creditors  of  the  Com- 
pany, and  to  protect  the  contributories  to  it  The  Master  has 
allowed  the  plaintiff's  claim,  and  the  defendant,  as  a  share- 
holder, will  be  liable  to  contribute  to  the  fund  for  the  pay- 
ment of  the  debt;  it  is  therefore  unreasonable  that  he  should 
also  be  liable  in  this  form  of  proceeding  upon  his  own  per- 
sonal responsibility.  \Pollochj  C.  B. — The  plaintiff  has  a 
right  of  action  at  conunon  law;  tliat  right  is  not  to  be 
taken  away  from  him  by  implication;  you  now  ask  us  to 
add  a  term  to  what  is  required  by  the  statute.]    Tlie  Joint 
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Stock  Companies  Act,  7  &  8  Vict.  c.  110^  is  in  pari  materifi  1S50. 
with  the  present  Act,  and  requires  the  creditor  to  use  due  di- 
ligence to  obtain  payment  of  his  debt  from  the  Company 
before  he  is  at  liberty  to  proceed  against  a  shareholder.  In 
Thonvpicn  v.  Universal  Salvage  Company  (a),  Parhe^  B.,  said, 
with  reference  to  this  statute,  *^  So  long  as  there  is  a  rear 
Bonable  prospect  of  obtaining  payment  by  proving  the  debt 
under  the  provisions  of  that  Act,  it  is  our  duty  to  prevent 
individual  creditors  from  having  execution  against  the  share- 
holders of  the  Company,"  viz.  under  the  7  &  8  Vict  c.  110, 
B.  66;  and  Alderson,  B.,  also  said,  '*  It  would  be  very  unjust, 
ftnd  not  a  fair  construction  of  the  7  &  8  Vict  c.  110,  that  a 
creditor  should  proceed  against  an  individual  shareholder 
when  he  has  a  right  to  go  against  the  assets  of  the  whole 
Company.  When  he  has  done  so  without  success,  he  may 
again  resort  to  the  individual''  [^Alderson,  B. — In  the  case 
cited,  the  Court  were  merely  exercising  a  discretion,  which 
they  were  empowered  to  do  by  the  express  terms  of  the 
statute;  in  the  present  case  they  have  no  such  power  given 
them.  The  statute  merely  says,  that  proceedings  ai*e  to  be 
stayed  until  after  proof  made  or  exhibited  before  the  Master. 
How  is  it  possible  that  we  can  say  that  the  plaintiff  must 
also  take  reasonable  steps  to  obtain  payment  in  the  mode 
suggested?  How  can  we  say  what  are  to  be  considered 
^'reasonable  steps ''P]  It  is  submitted  that  the  case  is  one 
for  the  equitable  jurisdiction  of  this  Court,  and  that  they 
have  the  power  of  exercising  their  discretion  imder  the  terms 
of  this  Act 

Pollock,  C.  B. — The  question  is,  whether  we  are  to 
stay  proceedings  between  these  parties,  the  plaintiff  having 
thus  far  complied  with  the  stat  11  &  12  Vict  c  45,  that 
he  has  made  or  exhibited  proof  of  his  claim  before  the 
Master.     Now,  even  if  the  58th  section  had  been  absent, 

(a)  3  Exch.  310. 
VOL.  V.  BBS  £XCH. 
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1850.  I  should  have  entertained  no  doubt  whatever  on  diis  sub- 
ject It  is  a  general  rule,  which  is  well  eetablisbed  in  all 
cases  arising  on  the  construction  of  statutes,  that  the  oom- 
mon  law  right  of  the  subject  is  not  to  be  taken  away  unless 
it  is  verj  clear,  so  clear  as  to  leave  no  doubt,  that  sodi 
is  the  intention  of  the  legislature.  In  order,  however,  to 
see  what  this  Act  of  Parliament  means,  let  us  look  to  the 
58th  section,  which  enacts,  that  *^  except  as  is  bj  this  Act 
expressly  provided^  nothing  in  this  Act  contained,  nor  any 
petition  or  order  under  the  same  for  the  dissolution  and 
winding-up  or  for  the  winding-up  of  any  Company,  shall 
extend  or  enlarge,  diminish,  prejudice,  or  in  anywise  alter 
or  affect  the  rights  or  remedies  of  creditors,  or  other  p^- 
^ons  not  being  contributories  of  the  Company,  or  the  rights 
or  remedies  of  creditors  being  also  contributories,  but 
being  creditors  of  the  Company  upon  a  distinct  and  inde- 
pendent account,  whether  against  the  Company  or  against 
any  of  the  contributories  of  the  same;  nor  the  rights  or 
remedies  of  the  Company  against  any  contributories  or 
other  persons;  nor  shall  alter  or  affect  any  contracts  or  en- 
gagements entered  into  by  or  with  the  Company,  or  any 
person  acting  on  behalf  of  the  same,  previoudy  to  any  sudi 
petition;  nor  any  actions,  suits,  or  other  proceedings  pend- 
ing at  the  date  of  such  petition."  Mr.  Clarke  has,  therefore, 
not  merely  to  satisfy  us  that  what  he  contends  for  is  reason- 
able and  intended  by  the  statute,  but  that  it  is  expressly 
provided  by  it,  and  at  all  events,  if  not  actually  expressed, 
yet  so  clearly  implied  that  the  Court  must  see  it  to  have 
been  the  meaning  of  the  legislature — a  conclusion  which  I 
should  very  reluctantly  adopt  This  58th  section  i^uires 
not  merely  that  coimsel  should  persuade  us  that  the  pro- 
ceeding for  which  he  argues  was  intended,  but  that  what 
was  intended  is  actually  expressed.  In  my  judgment  it  is 
quite  clear  that  it  is  not  expressed,  and  I  think  it  was  not 
intended.  The  nde  therefore  ought,  I  think,  to  be  dis- 
charged. ^ 
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Parkb»  B. — ^I  agree  with  my  Lord  Chief  Baron  in  thk  1S50. 
caae.  The  question  turns  upon  the  true  meaning  of  the 
73rd  section  of  this  statute^  which  empowers  a  judge  to 
stay  proceedings  upon  summons  taken  out  before  him  for 
that  purpose,  until  after  proof  of  the  debt  shall  hare  been 
''  made  or  exhibited "  by  a  plaintiff  before  a  Master  in 
Chancery.  The  judge,  then,  has  no  power,  by  this  section, 
to  stay  proceedings  except  in  the  cases  of  *'  proof  made  ^ 
or  of  *^  proof  exhibited."  By  the  former  is  meant,  until  the 
Master  has  received  and  allowed  the  proof  brought  before 
him,  and  by  the  latter,  until  the  creditor  has  given  to  the 
Master  all  such  proof  as  he  is  able  to  give  of  his  right  to 
payment  as  against  the  Company.  In  either  of  these  cases 
the  judge  has  power  to  interfere;  and  one  of  these  pnn 
ceedings  must  be  followed  before  the  creditor  is  to  be  per- 
mitted to  proceed  with  his  action.  But  after  proof  made 
or  exhibited,  the  judge  has  no  power  by  this  Act  to  stay 
the  proceedings.  Then  the  58th  section  says^  that  the 
rights  of  creditors  are  in  no  way  to  be  restricted  except 
where  it  is  expressly  so  provided  in  the  Act;  and  it  is  im- 
poenble  to  say  that  there  is  any  such  provision  affectii^ 
the  ejqpress  rights  of  the  pliuntiffs  in  the  present  case. 
Hie  power  of  the  judge  is  therefore  at  an  end  as  soon  as  the 
Master  has  allowed  the  proof  thus  made  or  exhibited.  The 
effect  of  this  will  be  to  secure  to  the  Master  a  means  by 
which  he  will  be  enabled  to  ascertain  the  number  of  the 
Company's  creditors,  and  also  to  stay  any  action  which 
maybe  brought  by  any  of  them  imtil  the  names  of  all  shall 
be  known.  The  Master  has  the  power  to  administer  the 
assets  of  the  Company,  and  will  be  enabled  to  ascertain 
die  amount  of  calls  required  to  meet  the  claims  against  the 
Company.  It  appears  to  me,  therefore,  that  on  the  words 
of  this  enactment  the  plaintiff  creditor  has  now  a  right  to 
go  on  with  this  action ;  and  I  cannot  find  any  clause  in  this 
Act  of  Parliament  which  induces  me  to  construe  those 
words  in  any  other  than  their  ordinary  and  natural  sense. 

B  B  B  2 
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1850.  The  case  of  Thompson  v.  Universal  Salvage  Campaujf  is 
quite  different  from  the  present.  The  question  there  de- 
pended upon  the  7  &  8  Vict.  c.  110.  The  plaintiff  there 
had  obtained  a  verdict  and  judgment  against  a  joint-stock 
Company  within  that  statute;  and  on  his  applying^  under 
the  68th  section,  to  have  execution  agunst  a  member  with- 
out suggestion  or  scire  iacias,  he  was  obliged  to  satisfy  the 
Court  that  he  had  had  recourse  to  all  proper  means  to  ob- 
tun  satisfaction  for  his  debt  firom  the  assets  of  the  Com- 
pany, by  making  or  exhibiting  proof  of  it  before  the  Master 
under  the  11  &  12  Vict  c.  45.  That  was  our  conatroc- 
tion  of  that  section  of  that  statute.  Under  the  present  sta- 
tute an  action  can  only  be  stayed  by  virtue  of  the  73rd 
section,  which  only  gives  a  limited  power  to  a  judge  to  do 
so  in  one  of  two  events,  either  of  proof  made  or  of  proof 
exhibited;  or,  in  other  words,  until  the  plaintiff  has  sought 
to  obtain  payment  of  his  debt  by  doing  all  he  could  to 
satisfy  the  Master  of  its  existence. 

Aldebson,  B. — ^I  am  of  the  same  opinion,  with  one  ex- 
ception. I  quite  agree  that  the  73rd  section  must  be  con- 
strued according  to  the  plain  meaning  of  its  language,  but 
I  doubt  whether  allowance  of  proof  by  the  Master  in  Chan- 
cery is  at  all  essential  to  its  operation.  And  my  reason 
for  that  opinion  is,  that  the  section  says,  the  proceedings  are 
to  be  stayed  until  after  proof  of  the  plaintiff's  debt  or  de- 
mand shall  have  been  ^^  made  or  exhibited  before  the  Mas- 
ter;** the  74th  section  says,  that  the  proof  of  the  debts 
or  demands  of  creditors  or  companies  shall  be  made  before 
the  Master  ^<  by  deposition  or  affidavit;"  and  the  75th  sec- 
tion says,  ^^  that  the  Master  shall,  upon  proof  made  or  offered 
or  exhibited  before  him,  of  the  debts  and  demands  due  or 
claimed  from  or  against  the  Company,  or  any  of  them,  either 
allow  or  disallow  J  or  allow  as  claims  only,  such  debts  and  de- 
mands respectively,  according  to  the  nature  of  the  case, 
s^ttd  of  the  proofs  adduced  or  exhibited  before  him,  and  shall 
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by  writing  under  his  hand  declare  such  allowance  and  dis-  i8go. 
allowance^  or  such  allowance  as  claims  only."  Proof  there- 
fore must  have  been  made  before  allowance.  Upon  my  con- 
struction of  the  words  **proof  made  or  exhibited,"  theirmean- 
ing  is,  that  proof  **made"  is  to  be  taken  to  mean,  that  the 
deposition  shall  have  been  laid  before  the  Master,  together 
with  everything  necessary  to  complete  the  proof,  and  proof 
**  exhibited,"  a  tender  of  that  which  is  to  be  afterwards  com- 
pleted by  deposition.  All  that,  however,  makes  no  differ- 
ence as  to  this  rule,  because  here  both  the  proof  has  been 
offered,  and  allowance  of  it  made.  The  Judge  has  there- 
fore no  power  whatever  to  stay  the  proceedings  beyond  that 
limited  time,  and  that  time  having  elapsed,  his  power  is  also 
at  an  end.  It  would  be  a  direct  interference  with  the  dSth 
section,  if  we  were  now  to  stay  proceedings;  for  the  73rd 
section  says,  that  they  shall  only  be  stayed  for  a  limited 
time;  and  the  58th  section  says  that,  except  as  expressly 
provided  by  the  Act,  the  rights  of  a  creditor  shall  not  be 
affected  thereby. 

Platt,  B. — ^I  quite  concur  in  the  opinion  expressed  by 
my  Brother  Parke,  except  so  far  as  regards  the  qualification 
which  my  Brother  Aldergan  has  made,  as  I  think  any  act  of 
the  Master  is  unnecessary  in  such  a  case.  The  only  act 
required  is  that  of  making  or  exhibiting  proof.  The  74th 
section  points  out  how  that  is  to  be  done;  and  upon  that 
being  done,  then  the  stay  of  proceedings  is  at  an  end.  With 
regard  to  Thompson  v.  Universal  Salvage  Company,  it  may 
be  observed,  that  that  case  is  not  confined  to  insolvent  com- 
panies, and  would  have  been  decided  in  the  same  way  if 
the  Company  there  had  been  solvent;  for  the  return  of 
nulla  bona  made  to  the  fieri  facias  against  the  Company 
would  not  have  sufficed  to  induce  us  to  issue  execution 
against  other  parties;  it  was  necessary  that  the  Court 
should  be  satisfied  that  there  had  bceu  a  bonft  fide  execu- 
tion and  attempt  to  recover  against  the  funds  of  the  Com- 
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paDf.  The  present  case,  however,  depends  eatirdy  oa  the 
words  of  the  73rd  section  of  the  11  &  12  Vict  c.  45,  which 
toe  as  phun  as  language  can  make  them. 

Bule  diechM;ged. 


Nob.  7.  BraNDFORD  V.  FfiEEtlAK. 

Ad  ineomet  AsSUMPSIT.— The  first  and  second  counts  were  by  the 
Pri^  u  to  the  pluntiff,  as  acconunodatioa  acceptor  of  two  hills  of  ezdunge 
^<^[«rtj  fQ,  2002^  each,  agtunet  the  defendant,  for  whose  use  the 
gToand  for  a  pluntiff  had  accepted  them,  for  not  indeomifying  him.  Tie 
lea  it  &lio  Ap-  1"^  count  was  a  count  in  400J^  for  money  paid  by  the  phhw 
EiuLj'^i^'  ^^  '<*'■  *^«  defendant's  use.  The  defendant  pleaded,  tiiat 
Um  hM  reault-  the  sum  of  iOOL  in  the  last  count  constituted  one  and  the 
M  from  iL 

same  debt  as  the  two  sums  of  200J^  mentioned  in  the  first 

and  second  counts;  and  that  the  defendant  entered  into  a 
oompoeition  deed  with  the  pMntiff  and  his  other  creditiM^ 
whereby  they  covenanted  not  to  sue  him  for  any  debts  then 
due  to  them;  and  tiiat  the  plmntifi^  after  the  payment  of  the 
bills  of  exchange  by  him,  had  executed  the  s^d  deed. — Ve- 
rification. Keplication,  that  the  said  deed  was  executed  bj 
the  plfuntiff  before  the  said  bills  were  paid  by  him,  and  not 
afterwards ;  concluding  to  the  country.     Issue  thereon. 

At  the  trial  of  the  cause,  before  Aldersm,   B.,  at  the 

last  Norfolk  Asuzes,   the  plaintaiTB  counsel  insisted  that 

the  issue  lay  upon  the  defendant,  and  that  therefore  he 

was  bound  to  b^n,  and  to  prove  the  issue.     The  learned 

Judze  was  of  that  opinion,  and  ruled  accordingly;  where- 

the  defendant's  coimsel  called  a  witness,  who  proved 

the  deed  was  executed  after  the  fiist  bill  of  exchange 

lecome  due  and  payable,  but  at  that  time  the  other  bill 

QOt  arrived  at  maturity.      The  plwnUff  accordii^ly 

ned  a  verdict  for  the  sum  of  200/. 

tick  now  moved  for  a  new  trial,  on  the  ground  that  the 
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learned  Judge  was  vnrong  in  ruling  that  the  defendant  was  i850. 
bound  to  begin«  The  plaintiff  ought  to  have  begun,  as  the  bbandford 
onus  of  proof  lay  upon  him.  The  time  when  the  bills  were  ^  ^- 
paid  by  him  was  a  fact  peculiarly  within  his  own  know- 
ledge,  and  he  was  bound  to  shew,  in  the  first  instance,  that 
the  money  was  paid.  [Parke,  B, — ^It  was  held  by  this 
€k>urt,  in  the  case  of  Edwards  v.  Matthews  {a) j  in  the  year 
1847,  that  the  mere  fact  that  the  wrong  party  has  begun  is  no 
ground  for  a  new  trial ;  but  that,  in  order  to  obtain  the  in- 
terposition of  the  Court,  it  must  appear  that  some  injustice 
has  resulted.]  In  the  more  recent  case  of  Doe  d.  Bather  v. 
Brayne{b\  the  Court  of  Common  Pleas  do  not  appear  to  hav^ 
acted  upon  that  rule.  That  was  an  action  of  ejectment  by  a 
devisee,  and  the  defendant  at  the  trial  offered  to  admit  the  due 
execution  of  the  will  under  which  the  plaintiff  clidmed  the  poo* 
perty,  and  that  the  plaintiff  thereby  would  establish  a  prim& 
fiacie  case ;  but  that  he,  the  defendant,  in  support  of  his  case, 
relied  upon  a  will  made  by  the  testator  at  a  subsequent  pe- 
riod; and  the  learned  Judge  by  whom  the  cause  was  tried 
ruled  that  the  defendant,  upon  such  an  admission,  was  enti- 
tled to  begin ;  but  the  Court  held  this  ruling  to  be  incor- 
rect, and  granted  a  new  trial.  [PoJlock,  C.  B. — The  Court 
might  very  properly  think  in  that  case  that  justice  was  not 
fiiHy  effected,  as  the  right  to  begin  might  be  a  matter  of  the 
greatest  importance.]  The  onus  here  was  thrown  upon  the 
wrong  party,  which  is  a  sufficient  ground  for  this  applica* 
tion.  [Aldersany  B. — ^When  I  ruled  that  the  defendant  was 
bound  to  begin,  ought  not  his  counsel  to  have  stood  upon 
his  right,  by  refusing  to  give  any  evidence  ?  and  then,  if  I 
had  put  the  wrong  question  to  the  jury,  or  had  told  them 
that,  in  the  absence  of  any  evidence,  the  plaintiff  was  enti- 
tled to  the  verdict,  and  I  had  been  wrong  in  so  ruling,  the 
defendant  might  have  obtained  a  new  trial  on  the  ground 
of  misdirection ;  but,  instead  of  adopting  such  a  course,  the 
defendant's  counsel  called  evidence,  which  failed  to  establish 
his  case] 

(a)  11  Jur.  398.  (A)  5  C.  B.  655. 


V, 

Frsbxav. 
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1850.  Pollock^  C.  B. — I  adhere  to  the  decision  of  thiB  Court 

Brahdford  ^  Edwards  v.  Matthews^  in  which  case  time  was  taken  for 
the  purpose  of  deliberation  before  judgment  was  given.  I 
observe  that  I  there  said,  in  delivering  the  judgment  of  the 
Court,  '*  It  appears  that  the  rule  adopted  in  this  Court  is 
this, — that  the  plaintiff  or  defendant  having  been  called  on 
to  begin,  when  proof  of  the  issue  lay  on  his  adversary,  is  not 
a  sufficient  ground  for  a  new  trial,  unless  it  is  manifest  that 
the  course  of  justice  has  been  thereby  interfered  with,  and 
some  substantial  injury  effected  at  the  trial  of  the  canse.^ 
And  I  then  added,  that  at  one  time  I  had  an  impression  ''that 
a  miscarriage  as  to  who  should  begin  was  so  important  a 
matter,  and  might,  in  many  instances,  interfere  so  much 
with  the  course  of  justice,  that  we  ought  always  to  interfere 
and  correct  it;  but,  on  referring  to  the  judgment  of  the 
Court  in  the  cases  to  which  I  have  alluded,  we  must  now 
take  it  as  settled,  that  the  question,  whether  any  injury  has 
been  done  by  the  erroneous  ruling  of  the  judge  at  Nisi 
Prius,  is  involved  in  the  question  of  the  propriety  of  grant- 
ing a  new  trial  for  it.  In  the  present  case,  there  has  been  no 
injury  done.  The  trial  was  an  issue  directed  for  the  pur- 
pose of  informing  the  conscience  of  the  Court,  and  on 
looking  at  all  the  evidence,  we  think  that  the  verdict  was 
right,  and  consequently  ought  not  to  be  disturbed."  So^ 
in  the  present  case,  I  think  no  injury  has  been  done,  as  it 
is  dear  from  the  testimony  of  the  defendant's  witness^  that 
the  result  must  have  been  the  same,  however  the  Judge 
had  ruled  on  the  point 

Pabke,  B. — I  am  of  the  same  opinion.  This  Court  has 
settled,  that  when  there  has  been  a  mere  error  with  respect 
to  the  order  of  beginning,  as  deduced  from  the  pleadings, 
no  new  trial  ought  to  be  granted;  but  that  it  is  otherwise 
if  the  error  has  led  to  substantial  injustice.  One  of  the 
first  cases  on  this  subject  was  Huckman  v.  Femie  (o),  where 

(a)  3  M.  &  W.  505. 
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Lord  Abinger^  C.  B.,  is  reported  to  have  said :  ^^  I  cannot  say        1850. 

that  we  should  interfere  in  a  very  doubtiiil  ease;  but  if  the     bkaivdiobd 

decision  of  the  Judge  toere  clearly  and  manifestly  wrong,  the       j^KUkn. 

Court  would  interfere  to  set  it  right."     Now  that  is  an 

inaccuracy,   and  I  have  corrected  it  in  my  own  hand  in 

the  copy  of  Meeson  &  Welsby  which  is  in  this  Court. 

What  Lord  Abinger  said  was,  that  the  order  of  beginning 

is  a  matter  for  the  disposal  of  the  Judge  at  Nisi  Prius;  but 

if  his  ruling  ''did  clear  and  manifest  wrong,"  the  Court 

would  interfere  to  set  it  right;  and  that  view  of  his  language 

is  confirmed  by  the  note  appended  to  the  report  of  Edwards 

V.  Matthews,  in  the  Jurist.     By  that  rule  I  am  prepared  to 

abide,  for  it  would  be  an  extreme  hardship  to  grant  a  new 

trial  on  such  a  ground  alone,  where  substantial  justice  has 

been  done  between  the  parties.     Admitting,  therefore,  for 

the  sake  of  argument,  that  my  Brother  Alderson  was  wrong 

in  this  case,  in  holding  that  the  burthen  of  proof  lay  in  the 

first  instance  on  the  defendant  (which,  however^  I  by  no 

means  admit,  and  indeed  I  think  he  was  right,  although  I 

do  not  pronounce  a  positive  opinion  upon  that  point);  still, 

upon  the  examination  of  the  witness,  it  is  perfectly  clear 

what  the  result  of  the  case  would  have  been,  had  the  ruling 

of  my  learned  Brother  been  that  for  which  the  defendant's 

coimsel  contended. 

Aldebson,  B. — I  agree  with  the  other  members  of  the 
Court  in  the  rule  which  they  have  laid  down,  and  still 
think  that  I  was  correct  in  holding,  at  the  trial,  that  the 
defendant  was  the  party  who  was  bound  to  begin. 

Rule  refused  (a). 

(a)  In  Cannam  ▼.  Farmer^  3  party  had  begun,  unlesB  also  some 

Ezch. 700,  i2a(^,B.,  said: — *^The  injustice  has  arisen  from  that  dr- 

Court  never  grant  a  rule  for  a  new  cumstanoe.*' 
trial  on  the  ground  that  the  wrong 
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1850. 

jV^P,  9,  NUSDIN  Y.  FaIBBANKS. 

In  an  action  of  ^  OYCE  moved  for  a  rale  calling  upon  the  plaintiff  to 
in  the  ra^rior  sl^^w  caufie  why  all  proceedings  in  this  action  shonld  not 
Court,  to  reco-  \^  stayed  on  payment  of  the  debt  wiAout  eo$is,  on  the 
of  91.  io«.,  the  ground  of  the  action  being  fiiyolous ;  or  why  the  defendant 
pleaded,  ex-  should  not  be  at  liberty  to  enter  a  suggestion  to  deprive 
8?l ".  *Sever    *^®  phuntiff  of  costs  under  the  County  Courts  Act,  9  & 

indebtii,and     10  Vict  C- 95, 

as  to  that  sum        _  , 

tender  before  It  Avas  an  action  of  debt  brought  to  recover  the  sum  of 
paymcntof  *^  ^^*'  '^^  defendants  pleaded,  except  as  to  82.  14i., 
that  amount      never  indebted,  and  as  to  that  sum  so  excepted,  tender  be- 

into  Court.  ^  . 

A  Teidict  hav-  fore  action,  and  payment  of  that  amount  into  Court.  The 
for  the  plaintiff  plaintiff  joined  issue  upon  the  first  plea,  and  traversed  the 
Gout  refused  ^*»  ^^^  ^^®  ^^  joined  thereon.  The  cause  was  tried 
to  stay  the       before  the  Secondary,  and  the  plaintiff  obtained  a  verdict 

proceedings  • 

upon  payment  upon  the  first  issue,  with  16«.  damages,  and  upon  the 
without ^osto  Other  issue  the  defendant  had  the  verdict. — There  are  two 
Sifthl^ti^n  P^™^®  ^^^  *^  motion.  In  the  first  place,  the  defendant 
was  frivolous,  is  dearly  entitled  to  enter  a  suggestion  under  the  9  &  10 
recover  a  sum  Vict.  c.  95 ;  and  secondly,  the  action  is  fiivolous,  and  ought 
lew  than  40*.    ^^^  ^^  h&y^  been  brought  in  the  Superior  Court,  as  the 

amount  which  the  plaintiff  substantially  sought  to  recover 
in  it  is  less  than  40«.  The  jury  have  found  that  the 
tender  was  made  before  action  brought ;  it  is  in  efiect 
therefore,  a  payment  before  action,  and  the  whole  amount 
of  the  plaintiff^s  claim  was  under  405.,  the  substantiid 
claim  being  for  16*.  only.  [ParkSy  B. — ^Upon  the  first 
point  you  are  entitled  to  a  rule,  but  clearly  not  upon  the 
second.  The  object  of  the  Courts  in  staying  actions  for 
sums  under  40^.  is  to  prevent  fiivolous  actions  from  being 
brought,  where  the  amount  recovered  would  not  justify 
the  costs  to  be  incurred;  but  suppose  an  action  for  lOOi 
were  brought,  and  the  amount  found  to  be  due  were  to  be 
reduced  by  tender  or  payment  below  the   sum   of  405., 
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how  could  it  be  said  that  the  action  was  frivolous  t]  The  1850. 
effect  of  the  finding  of  the  jury  is,  that  the  pbdntiff  ought 
to  have  accepted  the  amount  tendered,  [Aldersouy  B. — 
An  action  is  not  frivolous  which  is  Inrought  to  try  the 
question  of  a  tender;  but  whare  a  man  brings  an  action  to 
recover  40«.  only,  the  thing  to  be  tried  is  frivobus  upon 
the  hce  of  it]  ShUtm  v.  Bament{a)  seems  to  be  an 
authority  for  the  defendant's  position*  [Parke,  R — ^The 
present  action,  was  not  brought  to  recover  a  sum  of  less 
amount  than  40s.,  but  in  reality  of  much  greater  amount. 
When  ihe  plaintiff  sued  out  has  writ^  he  might  not  be  aw^are 
that  the  defendant  would  plead  a  tender  and  pay  the  amount 
into  Court  PoBochy  C.  B.«**It  appears  to  me  that  if  the 
defendant's  aignment  be  true,  in  every  case  where  the 
amount  is  reduced  by  a  good  defence  below  the  sum  of  40a 
the  defendant  would  be  entitled  to  succeed  upon  an  ap^- 
cation  of  this  nature.] 

Pollock,  C.  B. — We  are  all  clearly  of  opinion  that  upon 
this  point  there  ought  not  to  be  a  rule.  Upon  the  other 
point  the  defendant  may  take  a  rule. 

Pabke,  B.,  and  Aldebson,  B.,  concurred. 

Bule  accordingly. 

(a)  3  Ezch.  831. 
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1850. 

jv^P  9,  NusDiN  V.  Faibbanks. 

In  an  action  of  V  OYCE  moYcd  for  a  rale  callmg  upon  the  plmntiff  to 
in  the  ra^rior  shcw  cause  why  all  proceedings  in  this  action  should  not 
CJonrt,  to  reco-  \^  stayed  on  payment  of  the  debt  toithout  casts,  on  the 
of  91  io«.,  the  ground  of  the  action  being  Mvolous ;  or  why  the  defendant 
pleaded,  ex-  should  not  be  at  liberty  to  enter  a  suggestion  to  deprive 
^lu  *Sever    ^^^  plaintiff  of  costs  under  the  County  Courts  Act,  9  & 

indebtii,  and     10  Vict  C.  95, 

as  to  that  sum        _,  •/»^iii  «  <• 

tender  before  It  was  an  actiou  of  debt  brought  to  recover  the  sum  of 
^^nTof  8'-  ^^*-  The  defendants  pleaded,  except  as  to  8i  14s., 
that  amount      never  indebted,  and  as  to  that  sum  so  excepted,  tender  be- 

into  Court.  ^  .         ^  mt 

A  verdict  har-  fore  action,  and  payment  of  that  amount  into  Court.  The 
fOT  the  plaintiff  plaintiff  joined  issue  upon  the  first  plea,  and  traversed  the 
Surt  reftwed  ^*>  ^^^  iasne  was  joined  thereon.  The  cause  was  tried 
to  stay  the        before  the  Secondary,  and  the  plaintiff  obtained  a  verdict 

proceedings  ,«         .•ti^j  j  t 

upon  payment  upon  the  first  issuc,  With  los,  damages,  and  upon  the 
without  costs,  Other  issue  the  defendant  had  the  verdict — There  arc  two 
on  the  ground   crrounds  for  this  motion.    In  the  first  place,  the  defendant 

that  the  action  ®  ,  , 

frivolous,    is  clearly  entitled  to  enter  a  suggestion  under  the  9  &  10 


leco^w^  sum    Vlct  c.  95  ;  and  secondly,  the  action  is  fiivolous,  and  ought 
leas  than  iOs,    ^^^  ^^  j^^^^^  ^ye^n  brought  in  the  Superior  Court,  as  the 

amount  which  the  plaintiff  substantially  sought  to  recover 
in  it  is  less  than  40s.  The  jury  have  found  that  the 
tender  was  made  before  action  brought;  it  is  in  efiect 
therefore,  a  payment  before  action,  and  the  whole  amount 
of  the  plaintifi^s  claim  was  under  40s.,  the  substantud 
claim  being  for  165.  only.  [^ParhSy  B. — Upon  the  first 
point  you  arc  entitled  to  a  rule,  but  clearly  not  upon  the 
second.  The  object  of  the  Courts  in  staying  actions  for 
sums  under  40«.  is  to  prevent  frivolous  actions  from  bemg 
brought,  where  the  amount  recovered  would  not  justify 
the  costs  to  be  incurred ;  but  suppose  an  aotion  for  lOOi 
were  brought,  and  the  amount  found  to  be  due  were  to  be 
reduced  by  tender  or  payment  below  the   sum   of  40*., 
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how  could  it  be  said  that  the  action  was  frivolous  ?]  The  1850. 
effect  of  the  finding  of  the  juiy  is,  that  the  plaintiff  ought 
to  have  accepted  the  amoimt  tendered.  [Alderson^  B. — 
An  action  is  not  frivolous  which  is  brought  to  try  the 
question  of  a  tender;  bat  where  a  man  brings  an  action  to 
recover  40i«.  onlj;  the  thing  to  be  tried  is  frivolous  upon 
the  ftce  of  it.]  SMton  v.  Bament{a)  seems  to  be  an 
authority  for  the  defendant's  position.  [ParhSi  R — ^Tbe 
present  action  was  not  brought  to  recover  a  sum  of  less 
amount  than  AOs,j  but  in  reality  of  much  greater  amount. 
When  Ihe  plaintiff  sued  out  Ins  writ^  he  might  not  be  aw^are 
that  the  d^ndant  would  plead  a  tender  and  pay  ihe  amount 
into  Court  PoUock,  C.  B.«**It  appears  to  me  that  if  the 
defendant's  aigument  be  true^  in  every  case  where  the 
amount  is  reduced  by  a  good  defence  below  the  sum  of  40a 
the  defendant  would  be  entitled  to  succeed  upon  an  appli- 
cation of  this  nature.] 

Pollock,  C.  B.-— We  are  all  clearly  of  opinion  that  upon 
this  point  there  ought  not  to  be  a  rule.  Upon  the  other 
point  the  defendant  may  take  a  rule. 

Pabke,  B.,  and  Aldebson,  B.,  concurred. 

Bule  accordingly. 

(a)  3  Ezch.  831. 
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Nov.  19. 

On  the  appli- 
cation of  an 
attorney  to  be 
allowed  to  sub- 
stitute the 
name  of  J. 
HeaJUm  D.  on 
the  roll  of  at- 
toiliieg,  in  the 
place  of  J.  D., 
this  Court  re- 
fused to  alter 
the  roll,  but 
directed  the 
Master  to 
make  a  me* 
morandum  on 
the  roll  oppo- 
site the  party's 
name,  stating 
that  he  was 
now  known  by 
the  name  of 
J.  Heatan  D., 
and  that  the 
memorandum 
was  made  by 
rale  of  Court. 


In  re  Dearden,  Gent.,  one  &c. 

A.  THERTON  moved  for  a  role,  directing  the  Master  to 
subetitute  the  name  of  JoBiah  Heaton  Dearden,  on  the  roll 
of  attomies  of  this  Court,  m  the  place  of  Josiah  Dearden; 
and  that  the  Master  be  at  liberty  to  make  an  indorsement  of 
such  alteration  of  name  on  the  admission  of  the  applicant. 

The  affidavit  in  support  of  the  motion  stated,  that  the 
application  was  made  in  consequence  of  Mr.  Dearden  hav- 
ing adopted  the  name  of  Heaton,  which  was  the  name  of  a 
near  relation,  fix>m  whom  he  had  received  certain  propertj. 
— ^This  application  is  made  to  avoid  the  expense  which  the 
party  would  incur  by  appearing  to  sign  his  name  again  upon 
the  roll  of  attomies;  and  he,  therefore,  applies  for  a  similar 
rule  to  that  which  has  ahready  been  granted  by  the  other 
Courts.  \Alder»(mj  B. — The  Master  cannot  sign  the  attor- 
ney's name.  PoUock,  C.  B. — The  proper  course  will  be, 
not  to  alter  the  name  on  the  roll,  but  to  make  a  memoran- 
diun  in  the  maigin  of  the  roll  opposite  the  party's  name, 
stating  that  the  within  Josiah  Dearden  is  now  known  by 
the  name  of  Josiah  Heaton  Dearden;  and  that  such  memo- 
randum is  ordered  by  rule  of  Court  ] 


P£RCnBlAM(a)  — 


(a)  PoUock,  C.  B.,  Parke,  B., 
Aldersonj  B.,  and  Plati,  B. 

(b)  The  rule  in  the  Court  of 
Queen*8  Bench  was  as  follows : — 
^*  It  is  ordered,  that  the  name  of 
the  said  Josiah  Dearden,  on  the 
roll  of  attomies  of  this  Court,  be 
altered,  by  inserting  the  name  of 
Heaton  after  that  of  Josiah,  so 
that  the  name  of  Josiah  Heaton 
Dearden  stand  on  the  roll  of  at- 
tomies instead  of  that  of  Josiah 
Dearden ;  and  that  the  Master  be 
at  liberty  to  make  an  indorsement 


Eule  accordingly  (ft). 

of  such  alteration  on  the  admis* 
sion  of  the  said  Josiah  Dearden: 
on  the  motion  of  Mr.  AtherUmy 
The  rule  in  the  Conmion  Pleas 
was  as  follows: — ^*It  is  ordeifed, 
that  the  Masters  be  at  libertj  to 
amend  the  roll  of  attomies  of  this 
Court  by  altering  the  name  of 
Josiah  Dearden  to  Joaiah  Heaton 
Dearden;  and  that  the  said  Mas- 
ters be  at  libertj  to  make  an  in- 
dorsement on  his  admission  in 
this  Court  accordinglj." 
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Dbbrt,  Public  Officer  of  The  Dbvonshirs  akd  Cornwall      Nov.  4. 

Banking  Company,  v.  Toll. 

JLfEBT  by  the  plaintiff,  as  public  officer  of  the  Devon-  To  a  dedan- 
shire  and  Cornwall  Banking  Company. — The  declaration  ^d  ubom^ 
contained  counts  for  work  and  labour,  commission,  money  commiMion, 

■'    money  lenty 

lent,  money  paid,  and  interest  and  intereat. 

Fourth  plea. — As  to  890L  13a  parcel,  &a,  that  before  pi^ed,  that 

the  accruing  of  the  causes  of  action,  &c.,  to  wit,  on  &c.,  J!^^^^ 

it  was  corruptly,  and  against  the  form  of  the  statute  in  against  the 

lonn  of  the 

f^uch  case  made  and  provided,  agreed  by  and  between  the  statute,  amed 
defendant  and  the  said  co-partnership,  that  the  said  co-  puintiffand 
partnership  should  then  and  thenceforth,  and  from  time  S!*1vf^*^' 
to  time,  as  the  defendant  should  require,  lend  to  him  cer-  tiff  should, 
tain  sums  of  money,  of  such  amount  respectively  as  he  time,  as  the 
should  require,  but  so  that  all  the  sums  of  money  so  to  be  riSoSdrequiw 
lent  by  them  to  the  defendant  should  not,  in  the  whole,  ^^^^  ^^?™* 
exceed  lOOOl,  by  paying  out  of  their  own  monies,  and  iooo/.,^ai8S- 
over  and  above  such  monies  of  the  defendant  as  they  ^^t's  cheqam; 
might  hold,  to  such  persons  as  should  be  the  lawful  holders  ^**/**?^' 
of,  and  should  present  to  them  for  payment,   cheques  ance,  the  de- 
signed  by  the  defendant,  so  as  that  the  amount  of  the  said  pay  the  plain- 
cheques  so  to  be  paid  out  of  their  proper  monies  should  Jj^^'^Jiy 
not  exceed  the  sum  of  lOOOt,  upon  certain  terms,  viz.  nnderthename 
that  the  said  co-partnership  should  forbear  to  give  to  the  partly  under 
defendant  day  and  time  for  the  repayment  of  all  the  said  cheviaLace  of 

sums,  to  wit,  until  the  said  co-partnership  should  demand  commission, 
'  .  at  the  rate  of 

such  repayment;   and  that,   for  and  in  respect  of  such  1 02. percent, 
forbearance,   the  defendant  should  pay  to  them  certain  averred,  that"^ 

the  plaintiff 
did  cash  the 
defendant's  cheques,  and  that  the  usurious  interest  was  so  chained : — Ifeld,  on  special  de- 
murrer, that  the  plea  was  good,  although  it  did  not  state  how  much  of  the  excess  beyond  6/. 
per  cent,  was  for  usurious  interest,  and  how  much  for  commission,  it  appearing  that  the 
agreement  for  the  gross  sum  to  be  paid  for  interest  and  commission  was  done  colonrablj,  so 
as  to  enable  the  plaintiff  to  get  more  than  5/.  per  cent. 

In  pleading  usury,  the  defendant  need  only  bring  the  transaction  within  the  12  Anne, 
stat.  2,  c.  16 ;  and  if  the  plaintiff  relies  upon  the  2  &  8  Vict  c  87,  as  exempting  the 
from  the  operation  of  the  statute  of  Anne,  tiiat  should  come  by  way  of  leplication. 
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1850.        interest  and  sums  of  money  to  be  charged  by  them  to 
him,  partly  under  the  name  of  interest,  and  partly  under 
the  name,   shift,  and  chevisance  of  commission,  which 
should  be  charged  to  the  defendant  by  the  said  co-part- 
nership in  respect  of,  and  as  the  pretended  price,  Talne, 
and  remuneration  of  and  for,  certain  work  that  might  or 
should  be  thereafter  done  by  the  said  co-partnership  for 
the  defendant,  at  a  rate  altogether  exceeding  the  rate  of 
61  for  the  forbearance  of  every  lOOZ.  for  a  year,  to  wit, 
at  the  rate  of  lOL  for  the  forbearance  of  every  1002.  for  a 
year.    That  afterwards,  and  under  and  according  to  the 
said  corrupt  and  unlawful  agreement,  and  at  divers  times 
after  the  making  thereof,  until  and  at  the  commencement 
of  this  suit,  and  the  accruing  of  the  causes  of  action,  &a, 
the  said  co-partnership  did  lend,  in  manner  aforesaid, 
to  the  defendant,  such  sums  as  amounted  to  a  certain  sum 
not  exceeding  10002.,  to  wit,  the  sum  of  3002.,  and  that 
'  they  did  charge  to  him  such  illegal  and  excessive  interest 
as  and  in  the  manner  aforesaid,  partly  under  the  name 
of  interest,  and  partly  under  the  name,  shift,  and  chevi- 
sance of  commission  as  aforesaid,  upon  the  said  sum  so 
lent  and  advanced  to  him;  that  is  to  say,  interest  at  the 
rate  of  102.  for  the  forbearance  of  every  1002.  for  a  year, 
.and  upon  sums  so  advanced  and  lent  as  aforesaid,  from 
the  respective  times  when  the  same  were  so  lent,  until  and 
and  at  the  commencement  of  this  suit.    Averment,  that 
the  sums  so  paid  in  cashing  the  defendant's  cheques  are 
the  monies  sought  to  be  recovered  as  money  paid  and 
lent;  and  that  the  sums  sought  to  be  recovered  for  work 
and  labour,  are  so  charged  for  the  commission  stipulated 
for  in  the  said  agreement;  and  that  the  interest  sought  to 
be  recovered  is  the  said  excessive  interest. 

The  fifth  plea  was  similar  to  the  fourth,  except  that  it 
was  pleaded  only  to  the  commission  and  interest,  and 
alleged  that  there  was  an  l^reement  between  the  co-part- 
nership and  the  defendant  for  interest  at  152^  percent,  as 
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consiBting  of  52.  per  cent  for  interest,  and  1 0/.  per  cent 
which  was  to  be  charged  under  colour  of  commission. 

Special  demurrers,  and  joinders  therein.  ^^^ 

Ta/prM  argued  in  support  of  the  demurrers  in  last  Trinity 
Term  (May  27) — The  first  objection  to  the  fourth  plea  is, 
that  it  does  not  state  how  much  of  the  3002.  was  for  money 
lent,  how  much  for  interest,  and  how  much  for  commis- 
sion.   Again,  no  specific  sum  is  stated  to  have  been  charged 
for  interest.     In  1  Wm&  Saund.  295  a,  note  (1),  it  is  said, 
^'  There  is,  however,  a  distinction  taken  between  actions 
or  informations  on  the  statute,  and  pleas  in  bar :  in  the 
latter  it  is  necessary  to  set  forth  the  whole  matter  specially, 
because  it  is  within  the  defendant's  own  knowledge;  but 
in  the  former  it  is  sufficient  to  set  forth  the  corrupt  con- 
tract generally,  because  an  action  or  information  may  be 
brought  by  a  stranger.    1  Hawk.  P.  C.  248,  s.  24,  fol.  ed." 
Also,  in  the  same  work,  at  p.  295  b,  "  So  the  defendant 
must  set  forth  the  usurious  agreement  specially,  and  how 
much  more  than  legal  interest  was  agreed  to  be  given. 
The  same  distinction  is  noticed  in  Bac  Abr.  tit.  "Usury 
(K),  where  it  is  said  "  In  pleading  a  usurious  contract  by 
way  of  bar  to  an  action,  you  must  set  forth  the  whole 
matter  especially,  because  it  lay  within  your  own  privity; 
but  in  an  information  on  the  statute  for  making  such  a 
contract  it  is  sufficient  to  set  forth  the  corrupt  bargain 
generally,  because  matters  of  this  kind  are  supposed  to  be 
privily  transacted,  and  such  information  may  be  brought 
by  a  stranger."    In  HiU  v.  Montagu  (a),  a  general  plea  of 
usury  was  held  bad  on  special  demurrer.    Lord  EUen- 
horough^  C.  J.,  there  said,  "The  corrupt  contract  ought 
to  be  particularly  set  forth,  and  the  usurious  interest, 
that  the  party  may  know  what  to  answer.    The  party 
against  whom  it  is  pleaded  may  be  aware  of  the  con- 

(a)  2  M.  &  Selw.  377. 


if 
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1850.        tract,  but  he  cannot  know  in  what  particulars  it  is  meant 
to  be  assailed,  or  wherein  the  other  side  imputes  yice 
to  it."     And  in  Rohson  v.  FaUows  (a),  Tindal^  C.  J-,  says, 
''  Generallj  speaking,  a  plea  of  usury  must  state  the  pre- 
cise terms  of  the  contract;  because  the  Court  should  see 
on  the  face  of  the  record  whether  more  than  51.  per  cent 
has  been  obtained  for  the  forbearance  of  a  sum  for  a  given 
time."    The  pleas  ought  to  have  distinguished  how  much 
was  charged  for  interest,  and  how  much  for  commission, 
as  particularity  is  required  in  order  to  bring  the  case  vrithin 
the  principle  as  stated  in  Bac.  Abr.  tit  "  Usury"  (C).    "  But 
a  contract  reserving  to  the  lender  a  greater  advantage  than 
is  allowed  by  the  statute  is  equally  within  the  meaning  of 
it,  whether  the  whole  be  reserved  by  way  of  interest,  or  in 
part  under  that  name  and  in  part  by  way  of  rent  for  a 
house,  let  at  a  rate  plainly  exceeding  the  known  value." 
Here  the  plea  only  shews  that  more  than  bl,  per  cent  was 
taken  for  commission  and  interest  jointly.     In  Downes  v. 
Oreen  (b),  Lord  AbingeVy  C.  R,  said,  that  the  Court  cannot 
presume  that  an  agreement  was  corruptly  or  unlawfully 
made.      Bedo  v.  Sanderson  (c)  was  there  cited  in  argu- 
ment, upon  which  Parke,  B.,  remarked,  that  "  that  was  the 
case  of  an  information  under  a  statute,  in  which  the  same 
particularity  is  not  required  as  in  a  plea."    Further,  it  is  not 
sufficiently  alleged  that  the  loans  were  made  and  the  in- 
terest paid  in  pursuance  of  the  alleged  usurious  contract; 
and  the  periods  for  which  the  advances  were  to  be  forborne 
should  have  been  stated  distinctly  and  positively,  and  not,  as 
here,  left  to  mere  inference.  In  Partridge  q.  t  v.  Cwxtes  (d), 
AbboUy  C.  J.,  ruled  that  the  day  on  which  the  money  was 
lent  was  material,  though  laid  under  a  videlicet;  and  that 
it  must  appear  on  the  face  of  the  record  that  the  period 
of  forbearance  is  such  that  the  interest  taken  is  more  than 
the  party  is  by  law  allowed  to  receive.    So  in  Fox  q.  t  v< 

(a)  3  Bing.  N.  C.  a92.  (e)  Cro.  Jac.  440. 

(b)  12  M.  &  W.  481.  (d)  Ry  &  M.  153;  1  C.  &  P.  543. 
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Keeling  (a),  Lord  Dennuui,  C.  J.,  said  "  It  is  clear  fip6m  the  ^  IMO. 
authorities  that  time  is  of  the  essence  of  all  usurious  bar- 
gains;  and  that,  in  a  declaration  allying  such  a  bargain, 
the  date  of  the  usurious  contract  must  be  stated,  and  must 
be  proved  as  laid,  even  though  under  a  videlicet."  Those 
were  qui  tarn  actions,  and  the  principle  would  apply  a  for* 
tiori  to  a  plea.  Further,  the  performance  of  the  alleged  usu- 
rious contract  is  insufficiently  stated.  The  plea  should  have 
shewn  the  amount  of  the  cheques,  and  that  they  were  pre- 
sented by  the  lawful  holders.  If  this  were  a  valid  agree- 
ment, and  an  aetion  had  been  brought  upon  it,  a  plea  of 
performance  in  terms  like  the  present  would  have  been 
insufficient  In  general,  whatever  is  alleged  in  pleading 
must  be  alleged  with  certainty:  Stephen  on  Pleading, 
ch.  2,  sect  4,  rule  7;  Com.  Dig.  "  Pleader"  (C  58),  (C  69), 
(C  60).  The  plea  is  also  bad,  because  it  does  not  shew 
that  the  contract  is  not  excepted  from  the  operation  of 
the  12  Anne,  stat  2,  a  16,  by  the  2  &  3  Vict  c.  37.  The 
Court  will  not  presume  illegality;  on  the  contrary,  the 
presumption  is  in  favour  of  the  legality  of  the  contract: 
Lewis  V.  Davison  (b).  ThibauU  q.  t  v.  Qibson  (c)  was  an 
action  for  penalties,  and  whether  or  no  the  contract  was 
usurious  was  matter  of  evidence  open  under  the  general  is- 
sue. In  Turqucmd  v.  Mosedon  (d)  it  was  held,  that  the  aver- 
naent  of  the  contract  being  "  against  the  form  of  the  sta- 
tute" was  not  a  sufficient  allegation  that  it  was  illegal; 
and  that  a  replication  setting  up  a  usurious  contract  was 
bad,  for  not  alleging  either  that  the  contract  was  made 
before  the  7  Will  4  &  1  Vict  a  80,  and  2  &  3  Vict  c. 
37  came  into  operation,  or  that  it  was  excepted  from  the 
provisions  of  those  Acts.  Washboum  v.  Burrows  (e)  may 
be  supported,  on  the  ground  that  prima  facie  the  security 

(a)  2  A.  &  E.  670.  (<0  7  M.  &  W.  504. 

(b)  4  M.  &  W.  654.  le)  1  Exch.  107 
(«)  2  M.  «5  W8S. 

VOL.  V.  C  C  C  EXCU. 
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1850.        comprised  an  interest  in  land.    The  objections  to  the  fifth 
Dkbbt       plea  are  substantially  the  same. — He  also  cited  HcU  ?. 

Toll.         ^»^«  («)- 

BoviU  contra. — ^The  contract  is  stated  with  sufficient  cer- 
tainty, for  it  is  shewn  that  the  agreement  was  illegal,  as  a 
mere  shift  and  contrivance  to  evade  the  usury  law,  which 
was  not  done  in  Doumes  v.  Oreen  (b).  With  respect  to 
the  objection  that  the  plea  does  not  distinguish  how  much 
was  paid  for  interest  and  how  much  for  commission,  it  is 
impossible  to  do  so  if  the  parties  do  not  agree  to  distin- 
guish them.  Indeed,  their  very  object  is  so  to  shape  the 
contract  that  the  usury  may  be  concealed.  The  times  and 
amounts  need  not  be  specified,  for  the  advances  are  stated 
to  have  been  made  according  to  the  contract,  which  is  a 
matter  within  the  plaintiff's  knowledge.  [The  Court  in- 
timated an  opinion  that  the  contract  was  stated  with  suf- 
ficient certainty.]  Then,  as  to  the  other  point,  it  is  enough 
to  shew  that  the  contract  was  illegal  within  the  statute 
of  Anne.  In  Turquand  v.  Mosedon,  no  reasons  are  giTen 
for  the  judgment  In  ThibauU  v.  Oibsan,  the  present  ob- 
jection was  distinctly  raised,  and  the  Court  decided  on  the 
broad  principle,  that  where  a  statute  creating  a  penalty 
contains  an  exception  in  the  enacting  clause,  the  plaintiff 
must  shew  that  the  defendant  is  not  within  the  excep- 
tion ;  but  where  the  exemption  comes  by  way  of  proviso, 
either  in  a  subsequent  section  or  a  subsequent  statute,  it 
is  matter  of  defence,  and  must  be  pleaded.  That  principle 
was  recognised  and  adopted  in  Washboum  v.  Burrows. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 
Pollock,  C.  B. — This  was  an  action  for  work  and  labour, 

(a)  5  M.  &  W.  168.  (ft)  12  M.  &  W.  481. 
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commission,  money  lent,  money  paid,  interest,  and  on  an         1850. 
account  stated. 

To  this  declaration  the  defendant  pleaded  several  pleas. 
By  the  fourth  plea  he  sets  up  an  agreement  by  the  co* 
partnership  represented  by  the  plaintiff,  that  they  should 
cash  the  defendant's  cheques  to  any  amount  not  exceed- 
ing 1000^.;  and  that,  in  consideration  of  their  so  doing, 
the  defendant  should  pay  them  ivterest  at  a  rate  exceed- 
ing 5L  per  cent  per  annum,  i  e,  102L  per  cent,  partly  under 
the  name  of  commission  and  partly  under  the  name  of  in- 
terest. The  plea  then  avers,  that  the  co-partnership  did 
cash  the  defendant's  cheques,  and  did  charge  him  such 
excessive  interest;  and  that  the  sums  so  paid  in  cashing 
the  defendant's  cheques  are  the  moneys  sought  to  be  re- 
covered as  money  paid  and  lent;  and  that  the  sums  sought 
to  be  recovered  for  work  and  labour  are  so  charged  for  the 
commission  stipulated  for  in  the  said  agreement;  and  the 
interest  sought  to  be  recovered  is  the  said  excessive  in- 
terest. 

The  fifth  plea  is  substantially  the  same,  except  that  it 
is  pleaded  only  to  so  much  of  the  plaintiff's  demand  as 
relates  to  interest  and  commission,  and  states  the  agrecr 
ment  to  have  been  a  corrupt  agreement  for  interest  at 
152.  per  cent,  i.e.  51  per  cent  under  the  name  of  interest, 
and  102.  per  cent,  under  colour  of  being  charged  for  com- 
mission.   To  these  pleas  there  are  special  demurrers. 

Mr.  TapreU  contended,  for  the  plaintiff,  that  the  agree- 
ment was  not  set  out  with  sufficient  certainty ;  that  it 
ought  to  have  been  shewn  how  much  precisely  of  the  ex- 
cess beyond  51.  per  cent  was  for  usurious  interest,  and 
how  much  for  commission ;  but,  as  we  intimated  at  the 
hearing,  the  answer  to  this  is,  that  the  contract  is  stated 
with  all  the  certainty  of  which  it  is  capable.  When  par- 
ties enter  into  an  usurious  contract  of  this  nature,  it  is 
studiously  done  in  such  a  manner  as  to  mix  up  the  inter- 
est and  commission  in  one  charge,  so  as  to  make  it  im- 

c  c  c  2 
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1850.  possible  to  tell  how  much  is  attributable  to  the  one  head 
and  how  much  to  the  other.  The  defendant  has  shewn 
exactly  what  the  bargain  was,  and  has  stated  that  the 
agreement  for  the  gross  sum  to  be  paid  for  interest  and 
commission  was  done  colourablj,  so  as  to  enable  the  part- 
nership to  get  more  than  5L  per  cent.  This  we  think  is 
all  which  the  defendant  could  be  called  on  to  do. 

But  the  main  point  relied  on  hj  the  plaintiff  was,  that 
the  plea  was  bad  for  not  having  stated  either  that  the  con- 
tract was  entered  into  previously  to  the  2  &  3  Vict.  c.  37, 
or,  if  subsequently,  that  it  related  to  land.  But  this  ob- 
jection cannot  be  sustained.  The  case  is  governed  by 
WaMoum  v.  Burrows  (a).  It  was  there  decided  that  a 
party  setting  up  usury  as  a  defence  need  only  state  enough 
to  bring  the  case  within  the  operation  of  the  statute  of 
Anne ;  and  that  is  certainly  done  here.  That  statute  is 
still  in  force,  and  if  the  opposite  party  means  to  contend 
that  the  case  is  one  which  is  taken  out  of  the  operation  of 
the  statute  of  Anne  by  the  statute  of  Victoria,  the  burthen 
is  on  him  to  do  so.  This  is  the  dear  result  of  our  decision 
in  WcMboum  v.  Burrows^  which  governs  this  case ;  and 
the  judgment  must,  therefore,  be  for  the  defendant 

Judgment  for  the  defendant 

(a)  1  Exch.  107. 
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1850. 

Lyons  v,  Hymak.  ^^p.  4. 

XHIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  A  certificate  to 
why  the  judgment  signed  herein,  the  taxation  of  costs,  and  plaintiff  of 
execution,  should  not  be  set  aside,  or  why  the  judgment  ^ 48Bl?z. 
should  not  be  amended  by  striking  out  of  it  so  much  as  \^>  grafted 

•'  ®  ^  alterjadgment 

related  to  the  costs,  or  why  all  further  proceedings  should  And  execntion, 

not  be  stayed  on  payment  of  1^.  operative;  but 

The  action  was  in  debt  to  recover  97L  lOs,  alleged  to  be  ^ye^^e^J"' 

due  for  wages,  and  was  tried  before  the  Lord  Chief  Baron  P^dej  particu- 

°  .  .  larcircum- 

on  the  11th  May  last,  when  the  jury  found  a  verdict  for  stances,  give 
the  plaintiff,  damages  Is.  On  the  29th  May  the  plaintiffs  getUng  aside^ 
attorney  delivered  to  the  defendant's  attorney  his  bill  of  ^Vex^Uon 
costs,  with  an  appointment  to  tax  on  the  following  day.  On 
the  morning  of  the  SOth  judgment  was  signed,  but  no  sum 
was  inserted  as  the  amount  of  costs,  a  blank  being  left  for  it. 
At  a  later  hour  on  the  same  day  the  costs  were  taxed,  the 
defendant's  attorney  attending  under  protest;  and  at  half- 
past  three  o'clock  in  the  afternoon  of  that  day  the  plain- 
tiffs attorney  caused  the  judgment  to  be  completed  by 
inserting  the  amount  of  costs,  and  issued  execution.  At 
a  later  period  of  the  day  the  defendant  served  a  summons, 
returnable  on  the  following  morning  before  the  Lord  Chief 
Baron,  calling  on  the  plaintiff  to  shew  cause  why  the 
learned  judge  should  not  indorse  a  certificate  on  the  postea 
under  the  43rd  Eliz.  c.  6,  s.  2,  in  order  to  deprive  the 
plaintiff  of  costs.  The  parties  attended  accordingly,  when 
the  Lord  Chief  Baron  certified  under  the  statute,  and  or- 
dered the  judgment,  taxation,  and  all  subsequent  proceed- 
ings to  be  set  aside,  and  the  certificate  to  be  indorsed  as  of 
the  SOth  May.  On  application  to  the  Lord  Chief  Baron, 
on  the  5th  June,  he  ordered  that  the  judgment  be  restored 
as  it  was  at  the  time  execution  issued  on  the  SOth  May. 

Watson  and  Ha/wkins  shewed  cause. — The  certificate. 
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1850.  having  been  given  after  judgment  and  execution,  was 
wholly  inoperative.  The  words  of  the  43  Eliz.  a  6,  s.  2, 
are — ''If  it  shall  appear  to  the  judges  of  the  same 
Court,  and  so  signified  by  the  justices  before  whom  the 
same  shall  be  tried,  that  the  debt  or  damages  do  not 
amount  to  40^.,  then  the  judges  shaU  not  award  for  costs  to 
the  party  plaintifi^  a  greater  sum  than  the  debt  or  damage 
recovered."  In  Whalley  v.  Williamaon  (a)  the  Court  said, 
that,  assuming  a  judge  might  revoke  his  certificate,  he 
must  do  so  within  a  reasonable  time.  The  object  of  the 
certificate  is  to  inform  the  Court  above  what  judgment 
they  ought  to  pronounce;  but  that  can  be  of  no  avail 
if  the  Court  have  already  given  judgment  In  Hippedey 
V.  Layng  (6)  the  Court  expressed  an  opiaion,  that  an  appli- 
cation for  a  suggestion  to  deprive  the  plaintiff  of  costs 
under  a  Court  of  Requests  Act  must  be  made  promptly. 
Foxall  V.  Banks  (c)  will  probably  be  cited  as  an  authority, 
that  a  certificate  to  deprive  a  plaintiff  of  costs  may  be  in- 
dorsed on  the  postea  after  the  costs  have  been  taxed,  and 
although  the  defendant's  attorney  was  present  and  did 
not  object  to  such  taxation.  But  there,  the  judge  at  the 
trial  intimated  his  intention  of  considering  whether  he 
would  certify  or  not;  and  when  the  parties  afterwards 
attended  before  him  on  a  summons  to  indorse  the  certifi- 
cate, he  expressed  his  intention  to  certify,  but  the  plaintiff's 
attorney  refused  to  produce  the  postea.  Also  in  Davis  v. 
Cole(d)i  where  the  certificate  was  granted  after  judgment 
and  taxation,  the  judge  at  the  trial  expressed  his  inten- 
tion of  certifying,  but  the  officer  omitted  to  indorse  the 
postea. 

Bramwell  and  Lush  in  support  of  the  rule. — ^The  certi- 
ficate having  been  indorsed  as  of  the  SOth  May,  and  the 


(a)  5  Bing.  N.  C.  200.  (c)  5  B.  &  Aid.  536. 

(h)  4  B.  &  C.  863.  (rf)  6  M.  &  W.  624. 
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judgment  paper  not  having  been  then  filled  up>  there  was  1850. 
no  complete  judgment  until  after  the  certificate  was 
granted.  [Parke,  B. — ^In  the  cases  cited,  where  certificates 
were  given  after  judgment,  there  was  no  irregularity,  be- 
cause an  application  was  made  to  the  judge  at  the  proper 
time.  Here  no  certificate  was  applied  for  until  after  judg- 
ment signed  and  execution  issued,  so  that  the  judgment 
is  regular  and  not  contrary  to  good  faith.  PoUock,  C.  B. — 
The  judge's  power  to  certify  expires  when  judgment  is  ob- 
tained.] At  all  events,  the  Court  have  power  to  set  aside 
the  judgment  on  terms. 

Peb  Curiam  (a). — The  rule  will  be  absolute  to  set  aside 
the  judgment,  on  payment  of  all  costs  subsequent  to  the 
notice  of  taxation. 

Rule  accordingly. 

(a)  PoUock,  C.  B.,  Parkey  B.,  AldersoUy  B. 
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1850. 

Nov,  4.  WiLSOH  V.  Eden. 

A  testator,  X>Y  Order  of  the  Master  of  the  Rolls,  the  following 

in  1816,  after  ^^  Stated  for  the  opinion  of  this  Court: — 
t^^it'"'       ®^  ^hQTi  Johnson  Eden,  late  of  Windlestone,  in  the 

queathed  "  all  county  of  Durham,  Bart,  duly  made  and  published  his 

the  rest,  resi-         -n     -i        •>     i       -■  ^  i       #.    *      ./ 

due,  and  re-  Will,  dated  the  14th  of  April,  A.D.  1815;  and  after  di- 

^rSnalwtate!  ''^cting  the  payment  of  all  his  debts,  funeral  and  testa- 

^teifl^'^what.  "^^'^^^T  expenses,  and  after  giving  certain  annuities  (with 

soever  and  the  payment  of  which  he  charged  his  real  estates),  and  afi;er 

subject  to  the  giving  certain  legacies,  he  thereby  gave  and  bequeathed 

Ebte^d  ^  foUows:— "I  give  and  bequeath  aU  the  rest,  residue, 

legacies,  to  D.  and  remainder  of  my  personal  estate,  goods,  and  chattels, 

"absolutely,  ,  _      .  '  o         ?  > 

to  and  for  whatsoever  and  wheresoever,  after  and  subject  to  the  pay- 

and  benefit."  meiit  of  my  just  debts,  ftmeral  and  testamentary  expenses, 

^r^fuirthCT  *^^  *^®  ^^^  legacies  and  bequests  (except  the  said  annui- 

devi8ed"all  ties)  hereinbefore  by  me  given  as  aforesaid,  and  all  mv 

and  singular  j  •  t_       • 

his  manors,  estate  and  interest  therem,  unto  my  brother,  Morton  John 

^wsS^,  mes.  Davison,  Esq.,  late  Morton  John  Eden,  absolutely,  to  and 

Sii^'  for  his  own  use  and  benefit''    And  the  said  testator  gave 

tithes, and' he-  and  devised  as  follows: — "I  give  and  devise  all  and  sin- 

situate,  lying,  gular  my  manors  or  lordships,  rectories,  advowsons,  mcs- 

Sirg'^fw  nw  s^8«e8»  la^ds,  tenements,  tithes,  and  hereditaments,  si- 

i^'Si^SiS^t^  tuate,  lying,  arising,  and  being  at  or  near  Windlestone, 

of  Durham,  West  Auckland,  St  Helen's  Auckland,  and  Bishop's  Auck- 
Ms  real  ^M€'  1"^^>  ^^  ^^e  county  of  Durham  or  in  the  city  of  Durham, 

^untyr^'lnd  ^^  Brignal,  in  the  county  of  York,  and  a  parcel  of  land 

all  his  estate  purchased  by  me  of  the  late  Mrs.  Mary  Lambton,  at  Ro- 

and  interest  "*  ' 

therein,  to  trustees,  to  the  use  of  D.  for  life,  and,  after  his  decease,  to  the  use  of  the  firet  aod 
other  sons  of  D.  in  tail  male."  D.  died  in  the  lifetime  of  the  testator,  who  in  1841  mads  a 
codicil,  whereby  he  appointed  another  executor,  and  ratified,  confirmed,  and  republished 
his  will.  The  testator,  at  the  time  of  his  death,  was  possessed  of  both  freehold  and  leasehold 
estates  in  the  county  of  Durham  :—Hdd,  that  the  will,  having  been  re-published  by  the 
codicil,  must,  according  to  the  provisions  of  the  84th  section  of  1  Vict  c  26  be  deemed  to 
have  been  made  at  that  date;  and  therefore,  by  virtue  of  the  26th  section,  'the  leaseholds 
passed  to  the  trustees  under  the  general  devise  of  the  real  estate,  no  contrary  intention 
appearing  on  the  &oe  of  the  will. 
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manby,  near  North  Allerton^  in  the  North  Riding  of  the      ^  1B50. 
county  of  York,  and  all  other  my  real  estates  in  the  said 
counties  of  Durham  and  York,  and  elsewhere  in  Great 
Britain,  and  all  my  estate  and  interest  therein,  unto  Ro- 
bert Eden  Duncombe  Shafto,  of  Whitworth,  in  the  county 
of  Durham,  Esq.,  William  Nesfield,  of  Brancepeth,  in  the 
county  of  Durham,  clerk,  and  Thomas  Hopper,  of  the  city 
of  Durham,  Esq.,  and  their  heirs,  subject  to  the  said  an* 
nuities  so  given  and  devised  as  aforesaid;  To  hold  the 
same  imto  the  said  R.  K  D.  Shafto,  W.  Nesfield,  and  T. 
Hopper,  and  their  heirs,  subject  as  aforesaid,  to  and  for 
the  several  uses,  upon  the  trusts,  and  to  and  for  the  in* 
tents  and  purposes,  and  under  and  subject  to  the  powers, 
provisoes,    declarations,  and   limitations   hereinafter  li- 
mited, declared,  or  expressed  of  and  concerning  the  same; 
that  is  to  say,  to  the  use  of  my  said  brother,  the  said  Mor- 
ton John  Davison,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of  or  for 
any  manner  of  waste;  and  from  and  immediately  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  in 
his  lifetime,  then  to  the  use  of  the  said  Robert  Eden  Dun- 
combe  Shafto,  William  Nesfield,  and  Thomas  Hopper,  and 
their  heirs,  during  the  life  of  the  said  Morton  John  Davi- 
son, upon  trust  to  support  and  preserve  the  contingent 
uses  and  estates  hereinafter  limited  from  being  defeated 
or  destroyed,  and  for  that  purpose  to  make  entries  and 
bring  actions,  as  occasion  shall  require;  but  neverthe- 
less to  permit  and  suffer  the  said  Morton  John  Davison 
and  his  assigns,  during  his  life,  to  receive  and  take  the 
rents,  issues,  and  profits  of  the  said  hereditaments  and 
premises,  to  and  for  his  or  their  own  use  and  benefit:  and 
from  and  immediately  after  his  decease,  to  the  use  of  the 
first  son  of  the  said  Morton  John  Davison,  lawfully  begot- 
ten, and  of  the  heirs  male  of  the  body  of  such  first  son 
lawfully  issuing;  and  for  default  of  such  issue,  to  the  use 
of  the  second,  third,  fourth,  and  all  and  every  other  the 
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1860.  son  and  wms  of  the  said  Morion  John  Davison,  lairfiilly 
to  be  begotten,  severally,  successiydj,  and  in  remainder, 
one  after  another,  as  they  shall  be  in  seniority  of  age  and 
priority  of  birth,  and  of  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons  lawfully  iasuing,  the  elder  of  such  sons,  and  ibe 
heirs  male  of  his  body,  being  always  to  be  preferred  and 
take  before  the  younger  of  such  sons,  and  the  heirs  male 
of  his  and  their  body  or  bodies;  and  in  the  default  of  such 
issue,  to  the  use  of  Sir  William  Eden,  Bart,  hb  heirs  and 
assigns  for  ever."  And  the  said  testator  thereby  consti- 
tuted and  appointed  the  said  Morton  John  Davison  exe- 
cutor of  his  said  wilL 

The  testator  afterwards  signed  and  published  a  testa- 
mentary paper,  bearing  date  the  9th  of  March,  1835, 
purporting  to  be  a  codicil  to  his  said  will,  and  containing 
certain  additions  to  and  alterations  of  the  annuities  be- 
queathed by  his  said  will,  but  not  in  any  other  manner 
affecting  such  will 

Morton  John  Davison,  the  brother  of  the  testator,  and 
the  sole  executor  named  in  the  will,  died  on  the  28th  o( 
June,  1841,  in  the  lifetime  of  the  testator,  and  without 
ever  having  had  any  issue ;  and  after  his  death,  the  tes- 
tator duly  signed  and  published  another  codicil  to  his  said 
wiU,  in  the  words  and  figures  following: — "This  is  a 
codicil  to  the  last  will  and  testament  of  me.  Sir  Robert 
Johnson  Eden,  of  Windlestone,  in  the  county  of  Dur- 
ham, Bart,  which  will  is  dated  the  14th  day  of  April, 
1815.  Whereas,  by  my  said  will,  I  appointed  as  the  exe- 
cutor thereof  my  late  only  brother  Morton  John  Davison, 
Esq.,  who  died  on  the  28th  day  of  June  last:  Now  I  do, 
by  this  codicil,  appoint  my  nephew,  John  Methold,  Esq., 
the  sole  executor  of  my  said  will:  And  I  hereby  ratify, 
confirm,  and  re-publish  my  said  will  As  witness  my 
hand  this  10th  day  of  July,  1841.  Robert  Johnson 
Eden."     (Then  followed  the  attestation.)     The  said  John 
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Hethold  afterwards  took  the  name  of  Eden,  instead  of  Me- 
thold. 

The  testator  died  on  the  3rd  of  September,  1844^  with* 
out  having  revoked  or  altered  his  said  will,  except  so  far 
83  the  same  was  altered  by  the  said  codicils  thereto,  and 
'withont  having  revoked  or  altered  the  said  codicils,  or 
either  of  them.  And  the  said  will  and  codicils  have  since 
been  duly  proved  hj  the  said  John  Eden,  the  executor 
thereof  The  testator  was,  at  the  time  of  his  death,  pos- 
sessed of  several  leasehold  estates  in  the  townships  of 
Merrington  and  M iddlestone,  both  in  the  parish  of  Mer- 
rington,  in  the  county  of  Durham,  held  under  various 
leases  from  the  Dean  and  Chapter  of  Durham,  for  terms 
of  twenty-one  years  respectively,  a  part  of  which  lease- 
bold  estates  was  acquired  by  the  testator's  father  in  the 
year  1772,  and  the  remaining  portions  thereof  had  been 
acquired  by  his  father,  or  himself,  at  various  times  since  (a). 
And  the  Dean  and  Chapter  of  Durham  have  hitherto  re- 
newed the  leases  under  which  the  said  estates  were  held 
at  the  end  of  every  seven  years  (according  to  their  usual 
custom  with  respect  to  property  held  under  leases  from 
them),  but  the  leases  contain  no  covenant  on  their  part  to 
do  so. 

In  the  year  1833  the  Dean  and  Chapter  of  Durham  de- 
mised the  coal  mines  under  the  said  leasehold  estates, 
and  other  adjoining  lands,  with  power  to  erect  cottages 
and  make  a  railway;  and  several  cottages  have  accord- 
ingly been  erected,  and  a  railway  made  through  part  of 


1S50. 


(a)  At  the  suggestion  of  the 
Court,  the  case  was  amended  by  in- 
serting the  following —  *•  And  the 
dates  of  the  different  purchases 
are  as  follows,  (that  is  to  say)  Sir 
John  Eden  purchased, 

A.  B.  p. 

57  2  31  in  the  year  1772. 

60  0    9  „  1776. 

47  1  27  „  1780. 


11 


A.  B.   P. 

158  2  16  in  the  year  17S8. 

121  3  35  „  1801. 

35  1     9  „  1803. 

25  0  35  „  1808. 

And  the  said  testator,  before  the 

date  of  his  wiU,  purchased  17a. 

3r.  5p.  in  the  year  1813,  and  after 

the  date  of  his  will  purchased 

77a.  2r.  23/>.  in  the  year  1843." 
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1850.       the  said  leasekold  estates.    The  testator  was  not  at  the 
WiLaoH       time  of  his  death  possessed  of  or  entitled  to  any  leasehold 
^^^        estates  for  years,  except  in  the  townships  of  Menington 
and  Middleston. 

The  township  of  Middleston  was  heretofore  in  the  pa- 
rish of  St  Andrew  Anckland,  but  was  on  the  26th  of 
April,  1845,  annexed  to  the  said  parish  of  Merringtoo. 

The  parish  of  Merrington  is  intersected  by  a  high  ridge 
of  hills,  ranging  east  and  west,  upon  the  summit  of  which 
the  church  and  village  of  Merrington  are  situated ;  and 
the  greater  portion  of  the  said  leasehold  estates  (to  the 
extent  of  539  acres,  38  perches,  or  thereabouts)  lie  to  the 
south  of  the  said  ridge,  and  extend  to  and  for  about  2050 
yards,  abut  on  the  northern  boundary  of  the  freehold 
manor  and  estate  of  the  testator  in  the  township  of  Win- 
dlestone,  heretofore  in  the  parish  of  St  Andrew  Auck- 
land, but  now  forming  part  of  the  new  parish  of  Counden, 
which  was  made  a  parish  in  the  year  1842,  and  adjoin 
the  said  freehold  estate  of  Windlestone,  but  are  in  part 
separated  therefrom  by  a  turnpike  road,  and  in  part  by 
the  ordinary  hedges  of  the  country,  through  which  are 
necessary  communications  for  those  tenants  who  hold 
both  freehold  and  leasehold  in  the  same  farm,  and  in 
some  instances  the  leaseholds  were  let  and  occupied  with 
the  said  freeholds  at  undivided  yearly  rent& 

The  said  leasehold  estates  are  not  intermixed  with  or 
surrounded  by  the  freehold  lands  of  the  said  testator  at 
Windlestone,  but,  with  the  exception  of  one  plot,  contain- 
ing about  18  acres,  they  lie  together,  and  a  part  of  them 
are  about  a  quarter  of  a  mile  from  the  mansion  of  Win- 
dlestone, but  the  turnpike  road  between  Bishop's  Auck- 
land and  Rushyford  lies  between  them  and  the  said  man- 
sion. The  remainder  of  the  said  leasehold  estates,  contain- 
ing about  72a.  Ir.  12p,,  lie  on  the  northern  side  of  the  afore- 
said ridge,  and  about  two  miles  from  the  testator's  freehold 
mansion  and  estate  at  Windlestone. 
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The  testator  was,  at  the  respective  dates  of  making  his  ^  l^^- 
will  and  of  his  death,  seised  of  or  entitled  to,  not  only 
the  said  freehold  manor  and  estate  of  Windlestone  (which 
comprises  the  whole  township  of  Windlestone,  and  con- 
tains 1182a.  2b.  29p.),  but  also  two  freehold  closes  of  land 
immediately  adjoining  the  said  Windlestone  estate,  and 
situated  in  the  township  of  Counden,  and  containing  to* 
gether  about  16  acres,  and  the  freehold  tithes  thereof; 
and  also  some  detached  portions  of  freehold  lands  in  the 
said  township  of  Merrington,  and  containing  together 
about  106  acres ;  and  the  freehold  tithes  of  parts  of  the 
said  leasehold  estate  in  Merrington  and  of  Middlestone; 
an  estate  in  the  township  of  West  Auckland,  chiefly  free* 
hold  and  copyhold,  with  the  freehold  tithes  thereof;  and 
two  leases  for  lives,  containing  together  1162  acres  or 
thereabouts;  and  freehold  lands  in  the  township  of  Saint 
Helen's  Auckland,  containing  381  acres  or  thereabouts; 
two  freehold  fields,  containing  together  about  19  acres,  in 
the  township  of  Bondgate,  in  Auckland;  and  the  freehold 
messuage  in  the  city  of  Durham:  but  which  said  freehold 
fields  and  messuage  were  afterwards  sold  by  the  testator 
in  his  lifetime. 

The  said  freehold  mansion  and  estate  of  Windlestone 
have  been  in  the  possession  and  the  residence  of  the  family 
of  the  said  testator  for  upwards  of  one  hundred  years; 
and  there  are  several  cottages  (some  of  which  are  orna- 
mental) and  other  buildings  standing  upon  that  part  of 
the  said  leasehold  estates  which  is  nearest  the  said  man- 
sion; and  which  buildings,  consisting  of  three  cottages 
called  Well  Houses,  were,  in  the  lifetime  of  the  testator, 
occupied  by  persons  employed  about  the  said  mansion  and 
estate  at  Windlestone;  and  the  testator,  during  his  life- 
time, expended  upwards  of  40,0002w  in  rebuilding  or  re- 
storing the  said  mansion  and  premises. 

On  the  20th  of  February,  1846,  Eleanor  Wilson,  one  of 
the  sisters  and  next  of  kin  of  the  testator,  filed  her  bill  in 
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the  Court  of  Chancery  against  John  Eden,  the  executor 
of  the  testator,  and  Sir  W.  Eden  and  others,  prajing 
(amongst  other  things)  that  it  might  be  declared  that  the 
testator  died  intestate  as  to  his  leasehold  estates,  and  that 
an  account  might  be  taken  of  the  rents  and  profits,  &c. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  leasehold  estates,  of  which  the  testator.  Sir  Robert 
Johnson  Eden,  died  possessed,  passed  under  the  devise  in 
his  will  of  all  and  singular  his  manors  or  lordships,  rec- 
tories, advowsons,  messuages,  lands,  tenements,  tithes, 
and  hereditaments,  situate,  lying,  and  arising,  or  being  at 
or  near  Windlestone,  West  Auckland,  St  Helen's  Auck- 
land, and  Bishop's  Auckland,  in  the  county  of  Durham 
or  in  the  city  of  Durham,  and  Bringnall  in  the  county  of 
York,  and  all  other  his  real  estates  in  the  said  counties  of 
York  and  Durham,  and  elsewhere  in  Great  Britain,  and 
all  his  estate  and  interest  therein  (a). 


(a)  It  was  agreed  that  the  will 
should  form  part  of  the  case;  but 
the  only  other  portions  of  it  ma- 
terial to  the  present  question  are 
the  following: 

^^Froyided  always,  and  I  do 
hereby  declare  my  will  and  mind 
to  be,  that  it  shall  and  may  be 
lawful  for  the  said  Morton  John 
Davison,  when  and  as  he  shall, 
by  virtue  of  the  limitations  afore- 
said, be  in  the  actual  posses- 
sion of,  or  entitled  to,  the  rents, 
issues,  and  profits  of  the  said  he- 
reditaments and  premises,  by  any 
deed  or  deeds,  &c.,  to  grant,  limit, 
or  iq)point  to  or  to  the  use  of  any 
woman  or  women  whom  he  may 
many,  either  before  or  afler  any 
such  marriage,  for  the  life  of  any 
such  woman,  for  her  jointure,  and 
in  bar  or  without  being  in  bar  of 
her  dower,  any  annual  sum  or 


yearly  rent-charge,  not  exceeding 
the  annual  sum  of  one  thousand 
pounds,  &c.,  to  be  issuing  out  of 
and  charged  and  chaigcable  upon 
all  or  any  part  or  parts  of  the  said 
hereditaments  and  premisea  here- 
inbefore devised,  with  the  usual 
powers  and  remedies  of  distress, 
entry,  &c. ;  and  also  to  limit  and 
appoint  the  hereditaments  which 
shall  be  so  charged  as  aforesaid, 
to  any  person  or  persons,  for  any 
term  or  terms  of  years,  upon  such 
trusts,  for  better  securing  the 
payment  of  any  such  yearly  reotr 
charge,  a&  to  the  said  M.  J.  Da- 
vison shall  seem  meet,''  &c.  "  Pro- 
vided always,  and  I  do  hereby  de- 
clare my  will  and  mind  to  be,  that 
it  shall  and  may  be  lawful  to  and 
for  the  said  M.  J.  Davison  during 
his  life,  and,  afler  his  decease,  for 
the  person  or  persons  who  shall, 
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Humphry  {Ehndey  with  him)  argued  for  the  plaintiff 
in  last  Trinity  Term  (June  7). — ^The  leaseholds  did  not  pass 
under  the  general  devise  of  the  real  estate.  The  will  com- 
mences with  a  marked  distinction  between  the  real  and 
personal  estate.  The  real  estate  is  charged  with  the  pay- 
ment of  debts  and  testamentary  expenses,  and  it  is  devised 
to  trustees  and  their  heirs,  for  the  use  of  a  tenant  for  life 
without  impeachment  of  waste,  and  after  the  determina- 
tion of  that  estate  to  trustees,  to  preserve  contingent  re- 
mainders,— ^provisions  inapplicable  to  leaseholds.  First,  as 
to  the  law  prior  to  the  Wills  Act,  1  Vict.  c.  20.  The  rule  laid 
do:wn  in  Rose  v.  Bardett  (a)  is  this,  ''That  if  a  man  hath 
lands  in  fee  and  lands  for  years,  and  deviseth  aU  his  lands 
and  tenements,  the  fee  simple  lands  pass  only,  and  not  the 
lease  for  years;  and  if  a  man  hath  a  lease  for  years  and 
no  fee  simple,  and  deviseth  all  his  lands  and  tenements, 
the  lease  for  years  passeth,  for  otherwise  the  will  should  be 
merely  void.""  That  rule  was  recognised  and  commented 
on  by  Lord  Mdon,  C.  J.,  in  his  elaborate  judgment  in 
Thompson  v.  Lady  Lawley  (6),  where  he  says,  that  it  ^*  is 
a  rule  which  has  been  acknowledged  for  ages."  Also,  in 
WaUcins  v.  Lea  (c),  Lord  Eldon,  C.  J.,  refers  to  that  rule 
with  approbation.  Numerous  cases  in  which  the  rule  has 
been  acted  on  are  collected  in  Jarman  on  Wills,  vol.  1, 
'  p.  616;  and  Roper  on  Legacies,  voL  2,  p.  1488,  4th  ed. 
The  word  "  farm,"  which  is  not  used  here,  is  of  large  ex- 


1S50. 


for  the  time  being,  under  or  by 
virtue  of  the  limitations  aforesaid, 
be  in  the  actual  possession  of  or 
well  entitled  to  the  hereditaments 
and  premises  aforesaid,  or  the 
rents,  issues,  and  profits  thereof, 
from  time  to  time,  to  demise  and 
lease  all  or  anj  part  or  parts  of 
the  said  hereditaments  and  pre- 
mises, with  the  appurtenances,  to 
any  person  or  persons,  for  any  term 
or  number  of  years  not  exceeding 


twenty-one  years  in  possession, 
and  not  in  rerersion  or  by  any 
way  of  future  interest,  so  as  there 
be  reserved  and  made  payable  on 
every  such  lease,  during  the  con- 
tinuance thereof,  the  best  and 
most  improved  yearly  rent  or 
rents,^^  &c. 

(pi)  Cro.  Car.  292. 

(b)  2  Bos.  &  P.  303. 

(c)  6  Ves.  633. 
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1850.  tent:  Shep.  Touch,  chap.  5,  p.  93;  yet  where  the  devise  was 
of  "all  that  freehold  farm  called  the  Wick  Farm,  contain- 
ing 200  acres  or  thereabouts,  occupied  by  E.  as  tenant  to 
me/'  to  uses  applicable  to  freehold  property  only,  and  E. 
held  under  a  lease  from  the  testator  202  acres  of  land, 
described  in  the  lease  as  Wick  Farm,  of  which  twelve 
acres  were  leasehold,  it  was  held  that  the  twelve  acres  did 
not  pass  by  the  devise:  HaU  v.  Fisher  (a).  In  Arkdl  v. 
Fletcher  (6),  the  testator  devised  to  trustees  all  his  mes- 
suages or  tenements,  farms,  lands,  hereditaments,  and  pre- 
mises, situate  in  C.  and  W.,  upon  trusty  for  the  use  of  his 
wife  for  life,  with  limitations  af);er  her  decease  which  w^ 
applicable  to  freeholds  only;  and  he  gave  all  his  personal 
estate  to  his  wife  for  her  sole  use.  The  testator  was  seised 
in  fee  of  freehold  lands  in  C,  W.  and  S.,  but  there  was  no 
messuage  or  other  building  on  any  of  those  lands,  except  a 
wooden  bam  and  stable  on  the  land  in  S.  He  was  also 
possessed  of  land  in  C.  for  a  long  term  of  years,  on  which 
there  was  a  messuage  and  farm  buildings;  and  he  had  oeca- 
pied  the  freehold  and  leaseholds  as  one  farm,  but  they  did 
not  adjoin  each  other:  and  it  was  held  that  the  leaseholds 
did  not  pass  under  the  devise  of  all  the  testator's  messuages, 
tenements,  farms,  &c.  So,  where  a  testator  devised  his 
freehold  messuage,  farm,  lands,  and  hereditaments,  in  the 
county  of  B.,  upon  certain  trusts;  and  the  testator  had  a 
farm  in  that  county,  of  which  the  messuage  and  the  great- 
er part  of  the  land  were  freehold,  and  the  other  parts  lease- 
hold at  pepper-corn  rents;  and  the  latter  were  interspers- 
ed with  and  undistinguishable  from  the  freehold  part,  and 
had  been  demised  therewith  as  one  farm  at  one  entire 
rent,  and  the  testator  had  always  treated  them  as  freehold: 
it  was  nevertheless  held,  that  the  leasehold  part  did  not 
pass  under  the  devise:  Stone  v.  Oreening  (c).  Again,  in 
Parker  v.  Marchant  (cQ,  it  was  held,  that  chattel  leaseholds 

(a)  1  CoU.  47.  (c)  13  Sim.  890. 

(6)  10  Sim.  299.  (rf)  2  Y.  &  C.  C,  C.  279. 
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did  not  pass  under  a  devise  of  testator's  messuages,  lands, 
tenements,  and  real  estate.  In  Addis  v.  Clement  (a),  inhere 
the  devise  was  of  all  the  messuages,  lands,  and  tenements, 
in  the  parish  of  D.,  which  the  testator  then  stood  "pos- 
sessed of  or  any  ways  interested  in,*'  the  leaseholds  were 
held  to  pass,  on  the  ground  that  those  words  properly  re- 
ferred to  leasehold  estates;  and  therefore  the  case  was 
distinguishable  from  Rose  v.  BarUett,  in  which  those  words 
were  not  found.  In  Day  v.  Trigg  (6),  where  leaseholds 
were  held  to  pass  under  a  devise  of  freehold  houses,  the 
testator  had  none  but  leasehold  houses;  and  therefore  the 
Court  considered,  that  as  it  was  the  plain  intention  of  the 
will  to  pass  some  houses,  the  word  "  freehold"  should  ra- 
ther be  rejected  than  the  will  be  rendered  void.  In  Doe 
d.  Dunning  v.  Cranstoun  (c),  the  leasehold  lands,  though 
incorrectly  described  as  "freehold,"  were  sufficiently  ascer- 
tained by  the  will,  and  on  that  ground  were  held  to  pass. 
Ooodinan  v.  Edwards  (d),  and  Hobson  v.  BlacJAum  (e), 
were  also  decided  on  the  principle,  that,  if  upon  the  whole 
will  it  plainly  appear  that  the  testator  meant  to  pass  lease- 
hold property  under  the  description  of  real  estate,  effect 
will  be  given  to  his  intention. 

Secondly,  the  case  is  not  governed  by  the  26th  section 
of  the  1  Vict.  c.  26  (/).    The  question  depends  on  the  effect 


1850. 


(a)  2  p.  Wmfl.  456. 
(6)  lP.Wm8.286. 

(c)  7  M.  &  W.  1. 

(d)  2  My.  &  K.  759. 
(<?)  1  My.  &  K.  571. 

(/)  Enacto:  "  That  a  devise  of 
the  land  of  the  testator,  or  of  the 
land  of  the  testator  in  any  place 
or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner, 
and  any  other  general  devise  which 
would  describe  a  customary,  copy- 


hold, or  leasehold  estate  if  the 
testator  had  no  freehold  estate 
which  could  be  described  by  it, 
shall  be  construed  to  include  the 
customary,  copyhold,  and  lease- 
hold estates  of  the  testator,  or  his 
customary,  copyhold,  and  lease- 
hold estates,  or  any  of  them,  to 
which  such  description  shall  ex- 
tend, as  the  case  may  be,  as  well 
as  freehold  estates,  unless  a  con- 
trary intention  shall  appear  by 
the  will/' 
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1850.  of  the  republication  of  the  will,  how  far,  if  at  all,  it  farings 
the  ease  within  that  enactment;  and  it  is  submitted,  that 
the  statute  was  never  intended  to  apply  to  cases  where 
all  the  real  estate  is  in  terms  devised  to  one  person, 
and  the  personal  estate  to  another,  but  only  where  there 
is  a  general  devise  in  terms  large  enough  to  import  any 
tenure.  Besides,  in  this  case,  there  is  no  devise  of  the 
land  of  the  testator  "  in  any  place,"  but  only  "erf  or  near' 
Windlestone.  Assuming,  however,  that  the  statute  does 
apply,  still  the  general  devise  will  not  include  the  lease- 
holds,  because  a  contrary  intention  appears  by  the  will 
Here  is  an  express  gift  of  all  the  residue  of  the  personal 
estate  to  the  testator's  brother,  which  is  inconsistent  with 
a  gift  of  the  leaseholds  to  the  trustees.  The  words  "  all 
other  my  real  estates"  mean  "  freehold"  estates.  The  pow- 
ers of  jointuring  and  leasing  are  also  inconsistent  with  an 
intention  that  the  trustees  should  take  the  leaseholds. 
Cole  V.  Scott  (a)  decided,  that  it  is  not  necessary  that  such 
contrary  intention  should  be  expressed  in  so  many  words;, 
or  in  some  way  quite  free  from  doubt;  but  it  is  to  be  ga- 
thered by  adopting,  in  reference  to  the  expression  used  by 
the  testator,  the  ordinary  rules  of  construction  applicable 
to  wills. 

Molina  for  the  defendant. — First,  as  to  the  effect  of  the 
limitation  prior  to  the  1  Vict  c.  26.  Though,  as  a  general 
rule,  a  devise  of  ^^land"  would  pass  only  real  estate,  yet 
the  exceptions  were,  if  the  circumstances  shewed  an  inten- 
tion on  the  part  of  the  testator  that  the  leaseholds  should 
pass,  or  if  he  had  no  freehold  land  to  satisfy  the  bequest 
Here  an  intention  to  pass  the  leaseholds  may  reasonably 
be  presumed.  In  the  first  place,  the  leaseholds  had  been 
from  time  to  time  renewed,  so  that  the  testator,  no  doubt, 
considered  them  as  a  durable  property,  and  in  the  nature 

(a)  1  Mac.  &  G.  518. 
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t>f  real  estate.  Besides,  from  the  year  1 772,  there  had  been  1 850. 
an  uninterrupted  unity  of  enjoyment  of  some  of  the  lease- 
holds with  some  of  the  freeholds  at  entire  rents,  without 
distinguishing  what  was  paid  for  the  leasehold,  and  what 
for  the  freehold.  And  further,  the  leaseholds  almost  en- 
tirely bordered  on  the  family  mansion  and  grounds,  and 
part  of  them  extended  up  to  within  a  quarter  of  a  mile  of 
the  mansion,  and  some  cottages  had  been  erected  thereon 
by  the  testator  for  the  use  of  persons  employed  about  the 
mansion.  Those  circumstances  take  this  case  out  of  the 
general  rule  laid  down  in  Rose  v.  BarUett  (a).  There  is  a 
distinction  between  permanently  renewable  leaseholds  and 
a  mere  lease  for  a  definite  term  of  years,  as  was  the  case 
in  Thompson  v.  Lady  Lawley  (b).  That  distinction  is  ad- 
verted to  in  Addis  v.  Clement  (o),  where  it  was  held,  that 
the  words  ''possessed  of  or  any  ways  interested  in,"  in- 
cluded renewable  leaseholds.  This  case  resembles  that  of 
Larie  v.  Earl  Stanhope  (cQ,  where  the  lease  contained  no 
covenant  for  renewal  on  the  part  of  the  lessor,  but  the 
Court  referred  to  extrinsic  circumstances  as  shewing  the 
intention  of  the  testator,  and  held  that  the  leasehold  es- 
tate passed  under  a  devise  of  "  all  my  manors,  messuages, 
houses,  farms,  lands,"  &c.  Also,  in  Hobson  v.  Blachhum  (c), 
where  the  limitation  was  to  uses  strictly  applicable  to 
freehold  property  only,  the  Court  looked  to  the  intention 
of  the  testator,  to  be  collected  from  the  circumstance  of 
the  leasehold  property  being  blended  in  enjoyment  with 
the  freehold.  [Alderson,  B. — In  that  case,  there  was  no 
other  access  to  the  leasehold  part  than  by  its  communica- 
tion with  the  freehold.]  In  Ooodnian  v.  Edwards  (/),  the 
devise  was  of  land,  containing  by  estimation  100  acres, 
forty  of  which  were  held  under  a  renewable  lease ;  but  they 
were  nevertheless  held  to  pass,  as  the  circumstances  shewed 

(a)  Cro.  Car.  292.  (d)  6  T.  R.  345. 

(b)  2  Bos.  &  P.  303.  {«)  1  My  I.  &  K.  671. 
(r)  2  P.  Wmf«.  456.  (/)  2  Myl.  &  K.  759. 
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that  the  testator  meant  to  comprise  them  under  the  de- 
scription of  real  estate. 

Secondly,  The  case  falls  within  the  1  Vict  a  26.     The 
S4th  section  (a)  of  that  Act  expressly  declares,  "that  eveiy 
will  re-executed,  or  republished,  or  revived  by  any  codicil, 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  have  been 
made  at  the  time  it  was  so  re-executed,  republished,  or  re- 
vived."   The  eflFect  of  the  republication  of  the  will  by  the 
codicil  was  the  same  as  if  the  testator  had,  at  the  date  of 
the  codicil,  made  a  will  in  the  words  of  the  will  so  repub- 
lished:  Doe  d.  York  v.  Walker  (b)^  Winter  v.  Winter  (e). 
Then,  by  the  26th  section,  a  general  devise  of  land  shall 
include  copyhold  and  leasehold,  unless  a  contrary  intention 
shall  appear  by  the  will    That  statute  has  abrogated  the 
rule  laid  down  in  Rose  v.  Bartlett,  which  so  frequently 
frustrated  the  intention  of  testators.    The  effect  of  the  en- 
actment is  to  introduce  the  words  "copyhold"  and  "lease- 
hold" into  a  general  devise  of  land,  so  that  it  must  now 
be  read,  "all  and  singular  my  freehold,  copyhold,  and 
leasehold  lands."     The  word  "land"  now  means  every- 
thing immoveable,  unless  a  contrary  intention  appears. 
If  the  devise  had  been  of  "  all  my  freehold  and  copyhold 
lands,"  the  mention  of  the  two  descriptions  would  have 
shewn  an  intention  to  exclude  the  third.    Or  if  the  test4^ 
tor  had  said,  "  I  give  all  my  leasehold  estate  in  the  county 
of  York,"  that  would  have  shewn  an  intention  to  exclude 
his  leaseholds  elsewhere.     Here,  however,  the  word  "  firee- 
hold"  is  not  used,  but  the  devise  is  in  general  terms.    Even 
before  the  1  Vict.  c.  26,  leaseholds  for  lives  would  pass 


(a)  Enacts:  "That  this  Act 
shall  not  extend  to  any  will  made 
before  the  Ist  day  of  January, 
1S38 ;  and  that  every  will  re-exe- 
cuted, or  republished,  or  revived 
by  any  codicil,  shall,  for  the  pur- 
poses of  this  Act,  be  deemed  to 
have  been  made  at  the  time  at 


which  the  same  shall  be  so  re- 
executed,  republished,  or  revived; 
and  that  this  Act  shall  not  extend 
to  any  estate  ^ncr  autre  vie  of  any 
person  who  shall  die  before  the 
Ist  of  January,  1838." 

(b)  12  M.  &  W.  591. 

(r)  5  Hare,  306. 
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under  a  devise  of  "all  other  my  real  estate:"  Fitzroy  v.      ^  1850. 
Howard  (a),  WeigaU  v.  Brame  (6). 

Hwniphry  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^This  case,  which  was  sent  for  our  opin- 
ion by  the  Master  of  the  Rolls,  arises  out  of  the  will  of  Sir 
Robert  Johnson  Eden,  who  died  on  the  3rd  of  September, 
1844 ;  and  the  question  is,  whether  certain  leasehold  estates, 
of  which  he  was  possessed  at  his  decease,  passed  under  the 
general  devise  of  his  real  estates.  The  will  was  made  in 
1815,  and  its  material  parts  are  as  follows  [his  Lordship 
stated  them]: — Morton  John  Davison  died  in  June,  1841, 
and  thereupon  the  testator  made  a  codicil,  duly  executed 
and  attested,  in  the  following  words  [his  Lordship  read  the 
codicil].  The  facts,  as  to  the  leaseholds  in  question,  are 
these  [his  Lordship  stated  them].  The  case  states  as  a 
fact,  that  the  testator,  at  the  date  of  his  will  and  of  his 
death,  was  seised  of  other  real  estates  in  the  county  of 
Durham,  besides  his  mansion,  &c.  at  Windlestone. 

In  this  state  of  things,  it  was  contended  before  us,  on 
behalf  of  the  plaintiff,  that  the  leaseholds  did  not  pass 
under  the  general  devise  of  the  real  estates.  And  in  sup- 
port of  this  view  of  the  case,  Mr.  Humphry  relied  on  the 
case  oiRose  v.  Bartlett,  in  which  the  general  principle 
was  laid  down,  recognised  and  followed  by  very  many  au- 
thorities up  to  Thompson  v.  Lawley,  where  Lord  Eldon 
went  through  the  whole  of  the  cases,  and  fully  recognised 
the  general  doctrine.  On  the  other  hand,  Mr.  Molina,  for 
the  defendants,  contended,  that  there  are  in  this  case 
circumstances  which  distinguish  it  from  Rose  v.  BarUett 
and  the  other  cases  in  which  leaseholds  have  been  held 
not  to  pass.     In  the  first  place,  here  the  leaseholds,  by 

(a)  3  Russ.  225.  (b)  6  Sim.  99. 
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1850.  ^  usage,  though  not  by  express  contract,  have  always  been 
renewed  from  time  to  time,  so  as  to  give  them,  practically, 
the  permanence  of  estates  held  in  fee  simple.  Secondly, 
some  of  the  leaseholds  have  been  let  and  occupied  with 
some  of  the  freeholds  at  undivided  yearly  rents,  not  dis- 
tinguishing what  was  the  rent  of  the  freehold  and  what 
of  the  leasehold ;  and.  Thirdly,  the  leaseholds  almost  en- 
tirely bordered  on  the  family  mansion  and  grounds,  and 
some  part  of  them  extended  up  to  within  a  quarter  of  a 
mile  of  the  mansion;  and  some  cottages  were  erected 
thereon  by  the  testator,  for  the  use  of  persons  employed 
about  the  mansion. 

These,  and  similar  circumstances  are  pointed  out  by  Lord 
Eldon  in  the  case  we  have  referred  to,  as  circumstances 
which  might  prevent  the  operation  of  the  general  rule.  Bat 
even  if  they  would  not  do  so  in  the  present  instance,  still, 
it  was  contended,  that  here  the  late  statute,  1  Vict,  a  26, 
s.  26,  is  decisive,  and  puts  an  end  to  all  question  on  the 
subject     [His  Lordship  read  the  section.] 

Now,  we  are  of  opinion  that  this  section  clearly  governs 
the  present  case,  and  so  that  it  is  unnecessary  for  us  to  spe- 
culate as  to  what  our  decision  would  have  been,  if  we  had 
been  called  on  to  make  it  in  1837,  and  not  in  1850.  In 
the  first  place,  the  will  having  been  re-published  by  the 
codicil  in  1841,  must,  according  to  the  express  provisions 
of  section  34,  be  deemed  to  have  been  made  at  that  date ; 
and  it  is,  therefore,  to  be  treated  as  a  will  made  after  the 
3l8t  of  December,  1837. 

That  being  so,  let  us  consider  how  the  case  would  have 
stood  prior  to  the  Act,  if  the  testator  had  had  no  lands 
whatever  except  these  leaseholds.  It  is  clear  that,  in 
such  a  case,  the  leaseholds  would  have  passed,  in  order 
that  some  effect  might  be  given  to  the  wiU.  This,  indeed, 
is  a  branch  of  the  general  rule  enunciated  in  Rose  v. 
Bardetty  and  cannot  be  disputed.  This  being  so,  the  26th 
section  of  the  statute  states  positively,  that  the  general 
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devise  shall  be  constraed  to  include  the  leaseholds,  unless        1850. 
a  contrary  intention  appears  by  the  wilL 

Mr.  Humphry  argued,  that  such  contrary  intention 
does  appear  here,  because  there  is  an  express  gift  of  all 
the  residue  of  the  personal  estate  to  the  testator's  brother, 
which,  he  contended,  was  inconsistent  with  a  gift  of  the 
leaseholds,  which  are  part  of  the  personal  estate,  to  the 
trustees  for  the  purpose  of  the  settlement.  But  this  is  a 
fallacy.  If,  before  the  statute,  a  testator,  having  leaseholds 
but  no  freeholds  in  Durham,  had  given  all  his  lands  in 
Durham  to  A.  B.,  and  all  his  personal  estates  to  C.  D., 
there  can  be  no  doubt  but  that  A.  B.  would  have  taken 
the  leaseholds.  The  circumstances,  in  such  a  case,  shew 
that,  under  the  words  personal  estate,  the  testator  did  not 
mean  to  include  his  leaseholds;  and  if  such  would  have 
been  the  construction  before  the  statute,  in  a  case  where 
the  testator  had  only  leaseholds,  so  now  the  same  con- 
struction is,  by  the  express  words  of  the  statute,  to  prevail, 
even  though  the  testator  had  freeholds  as  well  as  lease- 
holds. The  gift  of  aU  my  personal  eetaUy  clearly  means 
only  all  my  personal  estate  not  otherwise  disposed  of,  and 
when  the  statute  has  made  the  general  devise  a  valid  dis- 
position of  the  leaseholds,  it  follows  that  these  are  not 
included  in  the  general  description  of  all  my  personal 
estates,  or  all  the  residue  of  my  personal  estate. 

The  only  other  circumstances  relied  on  by  Mr.  Humphry^ 
as  shewing  an  intention  to  exclude  the  leaseholds,  were 
the  powers  of  jointuring  and  leasing.  But  we  attribute 
no  weight  to  this  part  of  his  argument  The  powers  would 
be  available  in  equity,  so  as  to  affect  the  renewed  leases 
from  time  to  time,  and  the  case  finds  as  a  fact  that  such 
renewals  were  always  regularly  made. 

It  remains  only  to  notice  one  other  argument  of  Mr. 
Humphry's^  namely,  that  he  had  no  necessity  to  resort  to 
the  words  at  the  end  of  the  clause,  *'  unless  a  contrary  in- 
tention appears  w  the  face"  of  the  will,  for  that  here  the 


768  EZCHBQUBB  BBFOBTSL 

1850.  case  was  not  brought  within  the  enacting  part  of  ihe  see- 
tion ;  he  contended,  that  there  is  not  here  any  deviae  of  the 
land  ofihe  testator  in  any  place,  so  as  to  come  within  the 
language  of  the  statute.  But  in  this  Mr.  Humphry  is 
certainly  wrong.  The  words  of  the  will  are,  '^  I  gi^e  and 
devise  (inter  alia)  all  my  lands  near  Windlestone,  &c.,  and 
all  my  other  real  estates  in  Ghreat  Britain^  and  all  my 
estate  and  interest  therein,  unto  &c.  &c."  Surely  a  de- 
vise of  my  lands  near  Wvndlestone  is  a  devise  of  the  testa- 
tor's lands  in  some  place;  and  certainly  the  words  amount 
to  a  general  devise,  which,  before  tiie  statute,  would  have 
included  leaseholds,  if  there  had  been  no  freeholds  to  whidi 
the  description  would  apply. 

We  think  it  clear,  therefore,  first,  that  the  enacting 
words  of  the  26th  section  apply  to  this  case;  and,  second- 
ly, that  no  contrary  intention  appears  on  the  face  of  the 
will,  so  as  to  prevent  the  operation  of  the  enactment.  This 
being  our  view  of  the  effect  of  the  statute,  it  is  unnecessary 
to  consider  how  the  case  would  have  stood  independently 
of  the  statute;  but  we  must  say,  there  are  very  strong 
grounds  for  contendiDg  that  the  facts  of  this  case  might 
have  led  to  the  same  result  as  that  which  we  have  arrived 
at,  even  if  the  statute  had  not  passed. 

We  shall  certify  our  opinion  to  the  Master  of  the  Bolls 
in  conformity  with  the  opinion  we  have  expressed. 

Certificate  accordingly. 
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BftAPLET  V.  The  London  and  Nobth  Westbbn  Railwat      Nov,  4. 

COMPANT. 

XN  this  case  a  rule  had  been  obtained  by  the  London  and  A  railway 
North  Western  Railway  Company,  calling  on  one  Bradley  in^^^  ^ 
to  shew  cause  why  a  rule  of  the  7th  of  May  should  not  be  compenaation 

•^  "^  for  injury  done 

discharged,  and  why  the  award  of  one  S.  D.  Martin,  con-  tothepremiaes 
tained  in  the  said  rule,  should  not  be  set  aside,  upon  the  the  5th  of  De- 
ground  that  the  arbitrator  had  awarded  respecting  seve-  SSn^wi^^^ 
ral  matters  over  which  he  had  no  jurisdiction.     A  cross  J^otice  mider 

.  8  &  9  Vict.  c. 

rule  had  been  also  obtained,  calling  on  the  London  and  18,  requiring 
North  Western  Railway  Company  to  shew  cause  why  they  poiJJ  !Si  wii- 
should  not  pay  to  T.  Bradley  the  sums  of  9001.  and  239^.9*  £^^f ''^^^®'' 
pursuant  to  a  rule  of  the  7th  of  May,  and  to  the  award  of  stating  that  it 
one  o.  V,  Martin.  non  to  i^point 

It  appeared  from  the  affidavits,  that  the  Huddersfield  tJi^tor^^d 
and  Manchester  Railway  and  Canal  Company  (incorpo-  ^^^  ^>  ^o^  the 

-  _       ,      ,,  „.  ,.         .  ,      ,      T       ,  \  ^^  ^    space  of  four- 

rated  by  the  11  Vict.  c.  clix.  with  the  London  and  North  teen  days  after 

Western  Railway  Company),  by  the  exercise  of  the  pow-  the  CMn^y 

ers  and  authorities  conferred  by  their  Acts,  constructed  a  ^*}^  ^  *?: , 

•^  ^  point  an  arbi- 

tunnel  under  the  town  of  Huddersfield,  and  so  near  to  trator  on  their 
the  premises  of  Thomas  Bradley  as  to  cause  considerable  would'  appoint 
damage  thereto.    In  October,  1849,  Bradley  claimed  com-  ^t^^^^ 
pensation  from  the  Company,  but  they  refused  to  recog-  The  Company 
nise  his  claim.    On  the  6th  of  December  he  sent  to  the  to  refer  the 
Company  a  notice,  which,  after  specifying  the  injury  sus-  teation,*B.t'on 
tained  by  him,  stated  that  he  claimed  compensation  in  theistof  Ja- 
pursuance  of  the  statute  in  such  case  made  and  pro-  ing,  served 

'^  them  with  a 

notice^  which, 
after  reciting  that  he  had  appointed  M.  aa  his  arbitrator,  stated  that  he  then  appointed  M. 
to  act  aa  arbitrator  on  belialf  of  both  parties.    The  arbitrator  haying  amirded  a  certain  sum 
to  be  paid  to  B.,  the  Court  refused  to  enforce  or  set  aside  the  awud  on  motion,  intimating 
their  opinion  that  there  was  no  valid  appointment  of  the  arbitrator. 

Semble,  that,  under  the  8  &  9  Vict.  c.  18,  s.  25,  an  appointment  by  the  claimant  of  an  ar- 
bitrator to  act  for  both  parties  is  not  valid,  unless  he  has  previously  appointed  an  arbitrator 
on  his  behalf,  and  notified  such  appointment  to  the  Company. 
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Yided(a),  to  the  amount  of  12S0L    The  notice  then  pro- 
ceeded thus: — 

'^  And  further  take  notice,  that  unless  yon,  the  said 
Company,  are  willing  to  pay  to  me  the  said  sum  of  125011, 
and  shall  enter  into  a  written  agreement  for  that  pur- 
pose within  twenty-one  days  after  the  receipt  by  you  of 
this  notice,  then  it  is  my  desire  that  the  amount  of  cfrnt- 
pensation  to  be  paid  to  me  by  you,  by  reason  of  the  pre- 
mises, shall  be  settled  by  arbitration,  according  to  the 
provisions  of  the  act  or  acts  of  parliament  in  that  case 
made  and  provided.   And  if  you  the  said  Company  fail  to 


(a)  8  &  9  Vict.  c.  18,  9.  23,  en- 
acts, ^  When  anj  qnestion  of  dis- 
pated  compensation,  bj  this  or 
the  special  Act,  or  anj  Act  incor- 
porated therewith,  authorised  or 
required  to  be  settled  hy  arbitra- 
tion, shall  have  arisen,  then,  un- 
less both  parties  shall  concur  in 
the  appointment  of  a  single  arbi- 
trator, each  partj,  on  the  request 
of  the  other  party,  shall  nominate 
and  appoint  an  arbitrator,  to  whom 
such  dispute  shall  be  referred; 
and  erery  appointment  of  an  ar- 
bitrator shall  be  made  on  the  part 
of  the  promoters  of  the  under- 
taking, under  the  hands  of  the 
said  promoters,or  any  two  of  them, 
or  of  their  secretary  or  clerk,  and 
on  the  part  of  any  other  party 
under  the  hand  of  such  party,  or 
if  such  party  be  a  corporation 
aggregate,  under  the  common  seal 
of  such  corporation;  and  such  i^ 
pointment  shall  be  delirered  to 
the  arbitrator,  and  shall  be  deem- 
ed a  submission  to  arbitration  on 
the  part  of  the  party  by  whom 


the  same  shall  be  made:  and  after 
any  such  appointment  shall  hare 
been  made,  neither  puty  shall  hare 
power  to  rcToke  the  same  without 
the  consent  of  the  other,  nor  shaO 
the  death  of  either  party  opoate 
as  a  rerocation;  and  if^  for  the 
space  of  fourteen  days  after  any 
such  dispute  shall  hare  arisen, 
and  after  a  rctjnest  in  writing,  in 
which  shall  be  stated  the  matter 
so  required  to  be  referred  to  ar- 
bitration, shall  have  been  serred 
by  the  one  party  on  the  other 
party  to  appoint   an   arbitrator, 
such    last-mentioned  party   fiul 
to  appoint  such  arbitrator,  then, 
upon    such    fiulure,     the    party 
making  the  request,  and  haring 
himself  appobted  an  arbitrator, 
may  appoint  such  arbitrator  to 
act  on  behalf  of  both  parties,  and 
such  arbitrator  may  proceed  to 
hear  and  determine  the  matters 
which  shall  be  in  dispute,   and 
in  such  case  the  award  or  deter- 
mination of  such  single  arbitrator 
shall  be  final.*' 
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|>ay  me  the  said  sum  of  12502.,  or  to  enter  into  such  writ-        18^0. 
ten  agreement  as  aforesaid  within  the  said  twenty-one      Bbadut 
days,  then  and  in  that  case  I  do  hereby  request  and  re-    Lo^d^h  ahd 
quire  you,  the  said  Company,  to  nominate  and  appoint      -jj^^*™ 
an  arbitrator  to  act  on  your  behalf  in  the  matter  of  the    Bailwat  Ck». 
said  arbitration.     And  further  take  notice,  that  it  is  my 
irUeiUion  to  nominate  and  appoint  Samuel  Dickinson  Mar- 
tin, of  Leeds,  in  the  county  of  York,  surveyor  and  engi- 
neer, as  my  arbitrator  in  and  concerning  the  matters 
aforesaid;  and  that  if  for  the  space  of  fourteen  days  after 
the  service  of  this  notice  and  request,  you,  the  said  Com- 
pany, shall  fail  to  nominate  and  appoint  an  arbitrator  to 
act  in  your  behalf  as  aforesaid,  I,  the  said  Thomas  Brad- 
ley, wM  appoint  the  said  S.  D.  Martin  to  act  on  behalf  of 
both  parties.    Witness  my  hand  this  6th  day  of  Decem- 
ber, 1849. 

''  Thomas  Bbadlet, 

"  of  Huddersfield,  in  the  county  of  York." 

The  Railway  Company  having,  on  the  26th  of  Decem- 
ber, refused  to  refer  the  matter  to  arbitration,  Bradley 
served  the  Company  with  a  written  document,  dated  the 
1st  of  January,  1850,  which,  after  reciting  the  notice  of 
the  5th  of  December,  concluded  in  these  terms: 

*'  And  whereas  a  space  of  more  than  fourteen  days  and 
more  than  twenty-one  days  have  long  since  elapsed  after 
the  said  dispute  as  aforesaid  had  arisen,  and  after  the  said 
notice  and  request  in  writing  had  been  made  and  served 
upon  the  said  Company ;  and  the  said  Company  have  for  the 
space  of  more  than  fourteen  days  and  more  than  twenty- 
one  days  after  the  said  dispute  had  arisen,  and  after  the  ser- 
vice of  the  said  notice  and  request  upon  the  said  Company 
as  aforesaid,  failed  and  refused  to  appoint  any  arbitrator 
in  the  said  matters  in  dispute.     And  whereas  I,  the  said 
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1850.        Thomas  Bradley,  did  by  the  said  notice  and  request  in 

Bkadut      writing  appoint  the  said  Samuel  Dickenson  Martin  my  ar- 

liOTOoi  AMD    ^^*^*^''  ^  *t®  matters  in  dispute  as  aforesaid.    Now  I, 

NosTH       the  said  Thomas  Bradley,  in  pursuance  of  the  statute  in 

Railway  Ck>.   such  case  made  and  provided,  appoint  the  said  Samuel 

Dickenson  Martin  to  act  as  arbitrator  on  behalf  of  both 

parties  in  the  said  matters  in  dispute.    Dated  the  1st  of 

January,  a.d.  1 860.  „  ^^^^  Bbadiby," 

The  arbitrator  accordingly  made  appointments  for  pro- 
ceeding with  the  reference,  which  was  attended  on  the 
2Srd  and  24th  of  January  by  Bradley  and  his  attorney,  and 
by  the  attorney  on  behalf  of  the  Company  under  protest, 
who  submitted  to  the  arbitrator  that  the  damages  claimed 
were  not  recoverable  under  the  Lands  Clauses  Consolida- 
tion Act,  and  that  the  present  mode  of  proceeding  was  not 
the  right  mode  of  recovering  damage&  The  Company  also 
delivered  a  written  notice  to  Bradley,  to  the  effect,  amongst 
other  things,  that  his  notices  were  informal  and  invalid; 
and  that  the  Company  would  treat  all  proceedings  under 
them  as  informal  and  ineffectual.  On  the  26th  of  March, 
the  arbitrator  in  his  award,  which  recited  the  previous 
proceedings  including  the  two  notices,  awarded  to  Brad- 
ley the  sum  of  900?.  as  compensation,  and  2392.  9s.  as 
costs. 

Hoggins  and  Hugh  Hill  shewed  cause  on  behalf  of  the 
claimant  Bradley  against  the  former  rule,  and  appeared  in 
support  of  the  latter. — It  is  objected,  that  the  claimant  did 
not  make  a  valid  appointment  of  an  arbitrator  within  the 
25th  section  of  the  8  &  9  Vict.  c.  18,  inasmuch  as  his  no- 
tice merely  stated  his  intention  to  appoint  Martin  as  arbi- 
trator. To  that  there  are  two  answers:  first,  the  docu- 
ment of  the  Ist  of  January,  1850,  after  reciting  the  notice, 
states  that  Bradley  did,  in  pursuance  of  the  statute,  ap- 
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point  Martin  as  his  arbitrator;  and  if  the  fact  were  not  so, 
it  should  have  been  denied  by  affidavit.  Secondly,  the 
Kailway  Company  having,  for  the  space  of  fourteen  days, 
failed  to  appoint  an  arbitrator,  Bradley  was  empowered  by 
the  statute  to  appoint  one  to  act  on  behalf  of  both  parties, 
and  that  he  has  done  by  the  document  of  the  1st  of  Ja- 
nuary, 1850.  [Alderson,  B. — It  seems  that  there  must  be 
two  appointments.  Parke,  R — ^The  claimant  should  ap- 
point an  arbitrator  on  his  behalf;  and  then,  after  notifica- 
tion of  such  appointment,  and  request  in  writing,  if  the 
other  party  fails  for  the  space  of  fourteen  days  to  appoint 
an  arbitrator  on  his  behalf,  the  claimant  may  appoint 
one  to  act  for  both.  The  ground  for  requiring  an  ac- 
tual appointment  of  an  arbitrator  by  the  claimant  is,  that 
the  other  party  may  consider  whether  he  will  acquiesce 
in  that  appointment.  Here,  there  has  been  no  notice  of 
any  appointment,  but  only  of  an  intention  to  appoint 
Pollock,  C.  B. — Bradley  was  not  bound  by  the  notice  to 
appoint  Martin  as  his  arbitrator;  he  might,  after  send- 
ing it,  have  altered  his  intention,  and  appointed  some  one 
else;  and  how  could  the  Company  be  certain  that  he 
would  not?  There  must  be  an  appointment  from  which 
the  claimant  cannot  recede,  so  that,  if  the  other  party 
were  contented  with  the  person  named,  that  party  might 
be  sure  of  his  services.]  The  section  does  not  in  terms 
require  that  notice  of  the  appointment  of  an  arbitrator 
by  the  claimant  should  be  given  to  the  other  side;  and  as 
other  conditions  precedent  are  mentioned,  the  rule,  ex- 
preasio  wniua  est  exdimo  aUerius,  applies.  The  appoint- 
ment of  an  arbitrator  to  act  for  the  claimant,  and  after- 
wards for  both  parties,  may  be  made  by  the  same  instru- 
ment [Parke,  B. — If  the  Company  had  consented  under 
seal  to  the  appointment,  perhaps  it  might  have  been  good 
within  the  previous  part  of  the  section;  but  here  the  ques- 
tion is,  whether  the  claimant  can  appoint  an  arbitrator  to 
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18/so.        act  for  both  parties,  unless  he  has  previously  appointed 

Bbadlbt      one  on  his  own  behalf.]     At  all  events,  there  is  sufficient 

,      ^*  doubt  as  to  the  meaning  of  the  section  to  warrant  the 

LOHDOH  AHD  ... 

NosTH        Court  in  discharging  the  rule;  and  the  validitj  of  the 
Bailwat  Co.    award  may  be  contested  in  an  action,  and  the  point  de- 
cided by  a  Court  of  Error. 

Watson  (Cleaeby  with  him)  in  support  of  the  rule — 
This  is  a  proceeding  in  invitum,  and  eyerything  must  ap- 
pear on  the  face  of  the  document  to  shew  jurisdiction. 
Rex  V.  Hie  Trusteee  of  ike  Norwich  and  Wattan  Road{a). 
Now  the  notice  to  the  Company  only  states  an  intention 
to  appoint  an  arbitrator,  not  an  actual  appointment;  and 
the  instrument  of  the  1st  of  January,  1850,  states  the  ap- 
pointment by  way  of  recital  only. 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  both  rules 
ought  to  be  discharged,  but  without  costs. 

Rules  discharged,  without  costs. 

(a)  5  A.  &  £.  ^63. 
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MiLLWARD  V.   LiTTLEWOOD.  Nov.  6. 

-A.SSUMPSIT. — The  declaration  stated,  that,  on  &c.,  in  A  declaration 
consideration  that  the  plaintiff,  being  sole  and  unmarried,  in  considem' 
had,  at  the  defendant's  request,  promised  the  defendant  to  p^n^^gftho 
many  him,  the  defendant  promised  the  plaintiff  to  marry  defendant's  re- 
her.     Averment,  that  the  plaintiff  hath  always,  from  the  mised  to  mar- 
time  of  the  making  of  the  defendant's  promise,  for  a  reason-  promUcd  the 
able  time,  to  wit,  until  &c.,  continued  and  still  is  unmarried,  pi^i^tiff  ^ 

,  .  .     many  her. 

and  was,  from  the  time  of  the  defendant's  promise  until  AvermcntA: 

the  discovery  hereinafter  mentioned,  ready  and  willing  to  tiff  hath  con- 

many  the  defendant.    That,  after  the  making  of  the  de-  ^^  -^„. 

fendant's  promise,  and  before  the  commencement  of  this  ncd,  and,  until 

,         ,    .      .         .  ,  t*^®  discovery 

suit,  to  Wit,  on  &c.,  the  plaintiff  discovered  that  the  de-  of  the  defend- 
fendant  was  then  married,  to  wit,  to  one  Hannah  Little-  was^^Sdy  imd 
wood;  and  that  the  defendant,  at  the  time  of  making  his  ^^^hhn-^haJ^ 
promise,  and  from  thence  hitherto,  hath  been  and  still  is  after  the  do- 
married;  and  that  the  plaintiff  had  not,  at  the  time  of  the  mise,  the  plain- 
defendant's  then  promise,  any  notice  of  the  defendant's  ^y^^  thTde- 
then  marriage.  !?^^^*v^^  ^^^ 

^  ^  ^      ^      time  of  his 

Pleas,  first,  non-assumpsit;  secondly,  that  the  plaintiff  promise,  was, 
had  notice  of  the  defendant's  marriage.  married,  and 

At  the  trial,  before  Parke,  B.,  at  the  last  Chester  Summer  t|ff\^\Pjf  ^t 
Assizes,  the  jury  found  a  verdict  for  the  plaintiff,  damages  ^^  time  of  the 

'  ''     J  r  >  -o       defendant's 

200^.  promise,  any 

notice  of  the 
defendant's 

HerbertJones,  Serj  t.,now  moved  to  arrest  the  judgment. —  ^^Ji  ™»r"agc : 
It  is  conceded,  that  this  case  is  similar  to  Wild  v.  Harris  (a),  motion  in  ar- 
t^here  the  declaration  alleged,  that,  in  consideration  that  ment,  that  tho 
the  plaintiff,  being  unmarried,  had  promised  the  defendant  ^  g^odTand 
to  marry  him  within  a  reasonable  time,  the  defendant  pro-  ^^s!'  ^^^  P?*^^* 

•^  *  tiff^s  remain- 

ing unmarried 
was  a  sufficient  consideration  t<o  support  the  defendant's  promise. 
OwBrCf  whetlicr  a  promise  by  a  married  man  to  marry  another  woman  after  his  wile's 
death,  is  void. 

(a)  7  C.  B.  990. 
VOL.  V.  E  E  E  EXCII. 


V. 

LmLiwooD. 
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1850.  mised  the  plaintiff  to  marry  her  within  a  reasonable  time; 
MiLLWABD  that  the  plaintiff  remained  unmarried,  and  had  alwajs, 
until  she  had  notice  that  the  defendant  was  married^  been 
ready  and  willing  to  marry  him;  that,  although  a  reason- 
able time  had  elapsed,  the  defendant  had  not  married  the 
plaintiff,  but,  on  the  contrary,  the  defendant,  at  the  time 
of  his  promise,  was  and  still  is  married  to  another  wo- 
man; and  on  the  motion  in  arrest  of  judgment,  the  Court 
of  Common  Pleas  held,  that  the  declaration  disclosed  a 
sufficient  consideration  for  the  defendant's  promise;  at  the 
same  time  observing,  that  it  was  not  absolutely  impossible 
of  performance,  for  the  defendant's  wife  might  have  died 
within  a  reasonable  time.  The  only  difference  between 
that  case  and  the  present  is,  that  there  the  promise  alli- 
ed was  to  marry  within  a  reasonable  time,  here  it  is  to 
marry  generally.  It  is  submitted,  however,  that  the  case 
of  WUd  V.  Hai^ris  cannot  be  supported.  A  contract  of  this 
kind  is  contra  bonos  mores,  and  against  public  policy.  The 
language  of  Lord  Mansfield^  in  Hohnan  v.  Johnson  (a), 
with  reference  to  immoral  and  illegal  contracts,  applies 
here.  Besides,  at  the  time  of  the  promise,  the  defendant 
could  not  perform  it,  and,  therefore,  the  promise  is  void. 
The  Court  of  Common  Pleas  founded  their  judgment  on 
the  authority  of  Brooke's  Abridgment,  tit  "  Conditions," 
fol.  152  b,  pi.  119  (6).  That,  however,  professes  to  be  an 
abridgment  of  the  case  in  40  Ass.  1 3  (c),  where  the  reporter 

(a)  Cowp.  343.  (c)  ^*  Un  assifie  fait  porf  envera 

(b)  ^^  AiS8.  feni  fuit  ssT,  et  infeffe  u  feme :  qui  pi*  nul  tort,  et  le  yer- 
hoe  q  auoit  fern  sur  codicq  il  luy  diet  vient  et  dit,  coment  la  feme 
marriera,  le  fefiee  infeffe  A.,  que  fiiit  de  m  la  teif  en  sa  demeo 
infeffe  B.,  q  infeffe  C,  que  infeffe  come  de  fee,  et  de  m  la  terre  en- 
D.,  le  priin  feffee  deuie,  le  fern  feofia  u  J.  sur  codition,  ql  lay 
ent  sur  D.  xvi  as  aps,  et  lent  boe,  duist  predr  a  feme,  le  ql  J.  ay'  one 
car  ceo  est  admit  bo  condic,  car  feme  a  ceo  temps,  le  ql  J.  enfeoffii 
coint  q  le  feffee  ne  puit  marry  al  oust'u  aut,et  il  oust?;  etissint  pin- 
temps  del  fefieint,  dnc  poet  estr  q  sours  feoflfeints  tanq  le  pi*  ore  fuit 
sa  feni  deuiera,  et  doqs  il  puit  au  enfeoffe :  et  trove  fiiit,  q  celuy  qui 
marry  le  fefferes,  et  ideo  bon  con-  primes  fuit  enfefie  p*  la  conditio, 
die,  et  lent  congeable.**  fuit  mort,  et  q  les  feoff,  fuer  con- 
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adds,  '^  qusere  de  isto  judicio,  for  it  seems  that  the  condi- 
tion was  void,  because  the  feoffee  had  a  wife  at  the  time." 
[Parke,  B.,  in  Fitz.  Nat.  Brev.  p.  205,  H.,  it  is  said,  "A  wo- 
man enfeoffed  a  man  upon  condition  that  he  should  take 
her  to  wife,  and  he  had  a  wife  at  the  time  of  the  feoffment, 
and  afterwards,  the  woman,  for  not  performing  the  condi- 
tion, entered  again  into  the  land  upon  the  second  feoffee, 
and  her  entry  was  adjudged  lawful,  and  the  condition 
good."  Anno  40  Ed.  3,  Lib.  Ass.] 


1850. 

MiLLWARD 

V. 
LiTTLBirOOD. 


Pollock,  C.  B. — There  ought  to  be  no  rule.  The  case 
of  WUd  V.  Harris  does  not  in  substance  differ  from  this. 
Therefore,  as  there  is  the  judgment  of  a  Court  of  co-ordi- 
nate jurisdiction  upon  the  express  point,  I  feel  myself 
bound  by  it,  and  must  leave  the  parties  to  question  that 
decision  in  a  Court  of  Error.  I  own,  however,  that  I  am 
disposed  to  differ  from  the  authorities  which  have  been 
referred  to.  I  think  it  is  inconsistent  with  that  affection 
which  ought  to  subsist  between  married  persons,  that  a 
man  should,  while  his  wife  is  alive,  promise  to  marry  an- 
other woman  after  his  wife's  death.  Nothing  but  the 
judgment  of  the  highest  tribunal  will  compel  me  to  think, 
that,  by  the  law  of  the  land,  such  a  promise  is  good. 

Aldebson,  B. — It  is  unnecessary  to  decide  whether  a 
promise  by  a  man  to  marry  a  woman  after  his  wife's  death 
is  good,  because  here  it  is  found  as  a  fact  that  the  plain- 
tiff had  no  knowledge  that  the  defendant  was  married. 
In  my  opinion  the  difficulty  arises  in  respect  of  the  pro- 
mise alleged  being  a  promise  to  marry  within  an  indefi- 


tinus  usint  p^  xvi  ans,  et  q  la  feme 
entra  sur  cey  q  est  ore  pP.  £t  sur 
oeo  ilfl  filer  adjorn  a  W.  ou  p' 
ayise  de  touts  les  Justic  fuit  ag\ 
q  le  pi*  ne  prist  rie  p*  son  bre,  eo 
q  la  tre  fait  touts  temps  charg*  ove 

E  E 


la  conditio;  issintVenl  congeable 
pur  la  conditio  enfreint,  e  q  mains 
la  tre  fuit.  Qiusre  de  isto  Judicio : 
car  come  semble  la  codic  fuit  void, 
eo  q  le  feofiee  av^  feme  a  ceo  temps, 
ut  supra.    Ideo  quare.** 

E  2 
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1850.        nite  time.     What  was  decided  by  the  recent  case  in  the 
MiLLWABD      Court  of  Common  Pleas,  I  think,  was  rightly  decided. 


V. 

Little  woop. 


Parke,  B. — I  entirely  concur  in  what  was  said  by  the 
Court  of  Common  Pleas  in  Wild  v.  Harris,  The  promise 
by  the  defendant  to  many  the  plaintiff  implies,  on  his 
part,  that  he  is  then  capable  of  marrying,  and  he  has 
broken  that  promise  at  the  time  of  making  it.  The  con- 
sideration to  support  the  promise  is,  that  the  plaintiff,  at 
the  request  of  the  defendant,  engaged  to  marry  him  with- 
in a  reasonable  time,  and  therefore  she  remained  unmar- 
ried; and  that  is  a  sufficient  consideration  to  bind  the  de- 
fendant It  is  unnecessary  to  express  any  opinion,  whe> 
ther  a  promise  by  a  married  man  to  marry  a  woman  after 
his  wife's  death,  is  valid  or  not  The  passage  in  Fitzher- 
bert's  Abridgment  tends  to  shew  that  it  is  a  good  pro- 
mise Here,  however,  it  is  enough  to  say,  that  there  is 
a  sufficient  consideration  for  the  defendant  s  promise, 
namely,  that  the  plaintiff  remained  unmarried;  and  if  she 
discovered,  on  the  day  after  the  defendant's  promise,  that 
he  was  a  married  man,  I  should  nevertheless  say  that 
the  consideration  would  be  sufficient. 

Rule  refused. 
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Taylor  v.  Bullbn.  ^^     ,„ 

CNov.  13. 
ASE. — The  first  count  of  the  declaration  stated,  that  The  defend- 
the  plaintiff,  at  the  request  of  the  defendant,  bargained  Jhe'ownerof 
and  agreed  with  the  defendant  to  buy  of  him  a  certain  *i*!^*^j\^^e^" 
ship  or  vessel  of  the  defendant,  called  the  "Intrepid,"  toge-  deacribinc: 

,  .  ,  .  ■  ,  ,  r     >        e       Has  "The  fine 

ther  with   certain    stores,    chattels,   and.  appurtenances  teak-built 
thereto  belonging,  at  and  for  a  certain  price,  to  wit,  220(W. ;  pi^/^A.  1,'and 
and  the  defendant  then,   during  such   bargaining  and  well  adapted 

°  .  f'^r  a  passenger 

agreeing,  falsely,  fraudulently,  and  deceitfully  warranted  ship."    The 

the  said  ship  to  be  teak-built,  and  together  with  the  said  f^g  read  the 

appurtenances  to  be  of  the  description  or  quality  known  ^^o^ate^for' 

as  A  1,  and  to  be  well  adapted  for  a  passenger  ship,  and  its  purchase, 

lit         -iifi.-zT*  /»  11  ^^^  *  contract 

thereby  then  induced  the  plaintiff  to  agree  lor  and  buy,  was  signed  by 
and  accordingly  by  the  means  aforesaid  then  agreed  to  and  defend- 
sell  and  sold  the  same,  together  with  the  said  stores,  chat-  aft,  whereby 

'      °  ,      ,  ^*  the  former 

sels,  and  appurtenances,  to  the  plaintiff;  whereas,  in  truth  agreed  to 
and  in  fact,  the  said  ship,  at  the  time  of  the  warranty,  latter  to  sell 
agreement,  and  sale,  was  not  teak-built,  and  was  not,  to-  Tj^^^p^JS"^ 
gether  with  the  said  appurtenances,  of  the  description  or  f^^  ^o^  lies 
quality  known  as  A  1 ,  and  was  not  adapted  for  a  passen-  therine  Dock, 
gcr  ship.     Averment,  that,  by  means  of  the  premises,  the  thetnventory 
defendant  had  falsely  and  fraudulently  deceived  him  the  2»»^«^" 

•^  ^  The  inventory 

plaintiff  on  the  said  agreement  for  and  sale  of  the  said  commenced 
ship,  and  thereby  the  said  ship  is  of  much  less  value  to  the  the  sliip  in 
plaintiff,  &c.  (alleging  special  damage).  ^J^'tra^^^r 

Third  plea. — ^That  the  defendant  did  not  warrant  modo  tJsement : 

under  that 

et  forma :  concluding  to  the  country. — Issue  thereon.  was  the  word 

This  action  came  on  to  be  tried  at  the  sittings  in  Lon-  wh?Jh  was^' 
don  after  last  Michaelmas  Term,  1849,  when,  by  consent  aiuwth^ 

ship's  stores 
and  tackle ;  and  in  the  margin,  opposite  to  this  list,  the  defendant  signed  his  name.  The  do- 
cument concluded  thus : — "  The  vessel  and  her  stores  to  be  taken  with  all  fanlU  as  they  now 
lie,  without  any  allowance  for  deficiency  in  length,  weight,  quantity,  quality,  or  any  defect 
or  error  whatever."  The  vessel  proved  not  to  be  tca-k-built,  nor  of  class  A  1,  nor  adapted  for 
a  passenger-ship : — Ilefd,  fiivt,  tliat  the  whole  of  the  above  document  yvn»  iucorponitcd  with 
the  contract  of  nale,  and  not  merely  the  list  of  stores  headed  "  Inventory."—  Secondly,  that 
there  wd»  no  warranty  of  the  vcsfcI. 
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1850.^  of  the  parties,  a  verdict  was  taken  for  the  plaintiff*  on  the 
first  count  of  the  declaration,  subject  to  the  opinion  of  the 
Court,  whether  the  facts  hereinafter  stated  entitled  the 
plaintiff  to  maintain  such  verdict  upon  the  third  issue 
If  so,  the  said  verdict  is  to  stand,  subject  to  the  decision 
of  an  arbitrator  upon  another  issue  joined  between  the 
parties;  but  if  not,  the  said  verdict  is  to  be  set  aside,  and 
a  verdict  on  the  third  issue  entered  for  the  defendant 
The  issues  arising  out  of  the  second  count  were  hj  con- 
sent found  for  the  defendant. 

In  June,  1848,  the  defendant,  being  the  sole  owner  of 
the  barque  "  Intrepid,"  caused  the  following  advertisement 
to  be  inserted  in  the  Shipping  Gazette: — "  The  fine  teak- 
built  barque,  '  Intrepid,'  A  I,  2864  tons  register,  built  un- 
der particular  inspection  at  Coringa  in  the  year  1842,  of 
the  best  materials,  shifts  without  ballast,  carries  a  good 
cargo,  has  a  poop  and  excellent  height  between  decks,  and 
is  well  adapted  for  a  passenger  ship.  Length  91  5-lOths 
feet,  breadth  22  feet  8  inches,  depth  16  feet  8  inches.  Now 
lying  in  the  St.  Eatherine  Docks.  For  inventories  and 
further  particulars,  apply  to  J.  H.  Arnold,  3,  ClementV 
lane,  Lombard-street." 

The  plaintiff,  having  read  such  advertisement  and  seen 
the  said  ship,  negotiated,  by  F.  J.  Mercer,  his  agent,  for 
the  purchase  of  the  said  vessel;  and  on  the  11th  of  July, 
1848,  the  following  contract  was  signed  by  Mercer  and 
the  defendant: 

"  F.  J.  Mercer  agrees  to  buy,  and  Captain  Bullen  agrees 
to  sell,  the  barque  Intrepid,  as  she  now  lies  in  the  St 
Katherine  Dock,  agreeable  to  the  Inventory  annexed,  for 
the  sum  of  2200L"  (It  then  provided  for  the  mode  of 
payment). 

"  Cash  on  deposit,  cflOO.  "  F.  J.  Merceb, 

"  Witness,  David  Nutt.  "  Robert  Bullbh." 

The  paper  mentioned  in  the  said  contract  as  the  "  In- 
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ventory  annexed/'  was  a  partly  written  and  partly  print- 
ed paper,  of  which  a  copy  accompanies  this  case,  and  is  to 
be  taken  as  part  thereof.  It  was  signed  and  annexed  by 
the  defendant  to  the  said  contract  at  the  time  when  the 
letter  was  signed  by  him.     The  paper  was  as  follows: — 

"  Fob  Sale,  by  Fbivatb  Contbact, 
The  fine  Teak-hum  Barque 
INTREPID,  A  1,  286^  Tons  Rbqisteb. 
Built  under  particular  inspection  at  Coringa  in  the  year  1842,  of  the 
best  materials;  shifts  without  ballast,  carries  a  good  cargo,  has  a 
poop  and  excellent  height  between  decks,  and  is  well  adapted  for 
a  passenger  ship.    Length,  91-Ar  ft-;  breadth,  22  ft.  8  inches ;  depth, 
16  ft.  8  inches. 

HOW  LTiira  a  thb  st.  KATHAaori  docks. 


1850. 


Hull,  Maeta,  Tarda,  Standing  and  Bunning  Rigging,  with  all  fauUe  as 

they  now  lie. 


INVENTORY. 


AVOHOBS. 

§  1  Best  Bower. 
g  1  Small  ditto. 
A  &C. 

s 


BoATSWAIir'S 

Stobxs. 

1^  CoilB  new  rope. 
&c.,  &c. 


Cabibs. 

(§     1  Bower. 

&c.,  &c. 

a  Sails. 

as     IPlyingjib. 
"^  &c.,  &c. 

The  iron  kentledge  on  board  is  not  sold  with  the  ship,  being  the  property 

of  the  St.  Katharine  Dock  Company. 


Guhitbb's  Stores. 
18  Boarding  pikes 


Ship  Chaudlbb's 
Storbb. 

5  Brass  Compass' 

es. 
1  Barometer  (a). 

&c.,  &C. 


Coopbb's  Stobes. 

4  Butts. 
&c.,&c. 


Cook  &  Cabin 
Stobes. 

1  Hearth. 
&c.,  &c. 


Pbovisioks. 
&c.,  &c. 

Boats. 
&c.,  &c. 


The  vessel  and  her  stores  to  he  taken  with  aU  fatdts  as  they  now  lie, 
without  any  allowance  for  deficiency  in  length,  weight,  quantity , 
quality  J  or  any  defect  or  error  whatever. 


For  Inventories  and  further  Particulars,  apply  to 

J.  H.  Abnold, 
8,  Clements  Lane,  Lombard  Street,  London." 

The  signature  of  the  defendant  in  the  margin  thereof 
was  in  the  place  there  indicated. 

On  the  27th  of  July  a  bill  of  sale  of  the  said  ship  was 


duly  executed 


(a)  This  was  in  writing. 
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1850^  The  plaintiff's  point  for  argument  was,  that  the  docu- 

ments set  out  and  referred  to  in  the  case  constituted  a 
warranty  of  the  ship,  in  the  terms  of  the  first  count  of  the 
declaration.  The  contrary  was  maintained  by  the  de- 
fendant. 

Cowling^  for  the  plaintiff. — The  plaintiff  is  entitled  to 
retain  the  verdict  The  ship  was  sold  "  agreeable  to  the 
inventory  annexed,"  which  means  the  whole  document, 
including  the  advertisement,  and  not  merely  that  part 
which  contains  the  list  of  stores.  The  entire  document  is 
embodied  in  the  contract  of  sale,  and  amounts  to  a  wsur- 
ranty.  [Pollock,  C.  B. — The  defendant  merely  describes  the 
vessel  as  teak-built,  and  states  that  she  is  to  be  taken  with 
all  her  faults,  but  that  he  will  not  warrant  her.]  It  is  sub- 
mitted, that  the  true  meaning  of  the  document  is^  that  the 
vessel  is  to  be  taken  with  all  faults  consistent  with  her  being 
a  teak-built  ship.  [Parke,  B. — Suppose  the  defendant  had 
wished  to  relieve  himself  from  all  responsibility,  what  other 
words  could  he  have  used,  unless  he  had  said  in  expr^s 
terms  "I  will  not  warrant?"]  Shepherd  v.  Kain{a)  is  an  au- 
thority in  point  There  an  advertisement  for  the  sale  of 
a  ship  described  her  as  **  a  copper-fastened  vessel,"  adding 
that  she  was  to  be  taken  with  all  faults,  without  any  al- 
lowance for  any  defects  whatsoever;  and  it  appeared  that 
she  was  only  partially  copper-fastened:  and  it  was  held, 
that,  notwithstanding  the  words  "with  all  faults,  and 
without  allowance  for  any  defects  whatsoever,"  the  ven- 
dor was  liable  for  the  breach  of  warranty.  The  Court 
there  said,  "  The  meaning  of  the  advertisement  must  be, 
that  the  seller  would  not  be  responsible  for  any  faults 
which  a  copper-fastened  ship  may  have.  Suppose  a  silver 
service  sold  'with  all  faults,'  and  it  turns  out  to  be 
plated;  can  there  be  any  doubt  that  the  vendor  would  be 
liable?  'With  all  faults'  must  mean  with  all  faults 
which  it  may  have  consistently  with  its  being  the  thing 

(a)  5  B.  &  Aid.  240. 
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described/'  The  facts  of  that  case  appear  more  fully  in  the  1850. 
subsequent  case  of  Kain  v.  Old(q),  which  was  an  action 
on  a  warranty  of  the  same  vessel  There  indeed  the  plain- 
tiff failed,  because  the  document  relied  on  as  the  instru- 
ment of  contract  was  void  by  the  34  Geo.  3,  c.  68,  s.  14; 
but  nothing  was  said  by  the  Court  to  invalidate  the  pre- 
vious decision  in  Shepherd  v.  Kain,  In  Freeman  v.  Ba- 
ker (b)^  which  was  an  action  for  falsely  representing  a  ship 
to  be  copper-fastened,  the  contract  of  sale  provided,  that, 
"  on  payment  of  the  purchase-money,  the  said  brig,  with 
what  belongs  to  her,  shall  be  delivered  according  to  the  in- 
ventory which  hath  been  exhibited;  but  the  said  inventory 
shall  be  made  good  as  to  quantity  only;  and  the  said  brig, 
together  with  her  stores,  shall  be  taken  with  all  faults,  in 
the  condition  they  now  lie,  without  any  allowance  for 
weight,  length,  quantity,  or  any  defect  whatsoever;"  and 
it  was  held  that  the  word  ^*  inventory''  referred  only  to 
the  list  of  stores.  But,  whatever  it  referred  to,  the  lan- 
guage of  the  contract  excluded  any  warranty  except  as  to 
quantity.  In  Pickering  v.  Dowson  (c),  it  was  assumed 
that  the  inventory  included  the  description  of  the  vessel; 
and  the  case  was  decided  on  the  ground,  that  the  con- 
tract of  sale  made  no  reference  to  the  inventory. 

BarstoWy  for  the  defendant. — Looking  at  the  case  apart 
from  authority,  the  very  terms  of  the  contract  exclude 
any  warranty.  The  agreement  refers  only  to  that  part  of 
the  printed  paper  which  is  described  as  an  "  inventory," 
and  which  mentions  the  list  of  stores.  The  defendant 
signs  the  paper  for  the  purpose  of  identifying  it  as  the 
inventory  referred  to  in  the  contract  of  sale,  not  for  the 
purpose  of  adopting  the  whole;  and  his  signature  is 
against  that  part  which  is  described  as  an  inventory.  The 
words  "  one  barometer"  being  written,  not  printed,  a  sig- 
nature was  necessary  as  a  guarantee  of  its  correctness. 
Further,   the   authorities  support   the  defendant's  view. 

(rt)  2  B.  &  C.  627.         (b)  5  B.  &  Ad.  797.         (c)  4  Taunt.  779. 
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1850.  The  case  is  uot  distinguishable  from  Freeman  ▼.  Baker, 
In  Shepherd  v.  Kain  the  words  were  without  allowance  for 
any  ^^ defects"  Here  the  defendant  has  expressly  guarded 
against  any  warranty,  by  inserting  the  word  ^^  errors." 

Cowling  replied. 

Pollock,  G.  B. — ^The  defendant  is  entitled  to  judgments 
The  action  is  for  a  breach  of  warranty,  and  the  question 
is,  whether,  under  the  circumstances,  the  defendant  gave 
any  warranty  at  alL  The  present  case  is  distinguishable, 
in  some  of  its  features,  from  every  other  case  to  which  our 
attention  has  been  drawn  in  the  course  of  the  argument 
Assuming  that  the  whole  of  the  paper  in  which  the  inven- 
tory is  comprised,  is  to  be  attached  to  the  contract,  it  is 
expressly  stated,  that  "  the  vessel  and  her  stores  are  to  be 
taken  with  all  faxilts,  as  they  now  lie,  without  any  allow- 
ance for  deficiency  in  length,  weight,  quantity,  quality,  or 
any  defect  or  error  whatever/'  Mr.  Cowling  relied  chiefly 
on  the  case  of  Shepherd  y.Kain,  an  authority  which  I  have 
no  desire  to  impeacL  Substantially,  it  was  there  held, 
that  if  a  Bhip  is  sold  as  a  copper-fastened  vessel,  ''to  be 
taken  with  all  faults,'"  that  means  with  all  such  faults  as 
being  a  copper-fastened  vessel  it  may  have ;  and  that  if  it  be 
not  a  copper  fastened  vessel,  the  warranty  is  broken.  Here 
the  vessel  is  "  to  be  taken  with  all  faults,"  "  without  any  al- 
lowance for  any  defect  or  error  whatever."  Now,  when 
the  defendant  distinctly  says,  that  he  will  warrant  nothing, 
but  describes  the  vessel  as  teak-built,  that  description  is 
either  fraud  or  error.  If  fraud,  the  plaintiff  has  another 
remedy ;  if  error,  all  liability  in  respect  of  it  is  excluded  by 
the  terms  of  the  contract.  The  real  meaning  of  the  con- 
tract is  this:  ''There  is  a  vessel  now  lying  in  Saint  Eathe- 
rine's  Docks,  I  describe  her  as  being  the  '  Intrepid,'  A  1, 
and  call  her  a  teak-built  barque;  but  I  expressly  give  you 
notice  that  I  do  not  mean  to  warrant  anything;  I  point 
out  what  I  mean,  go  and  look  at  the  inventory  of  stores, 
examine  and  judge  for  yourself,  but  understand,  that  you 
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must  take  her  with  all  her  faults,  and  without  allowance        18^- 
for  any  defect  or  error  whatever."    That  is  a  distinct  de- 
claration, that  the  defendant  will  warrant  nothing;  and  we 
therefore  give  effect  to  the  spirit  of  the  contract,  by  hold- 
ing this  no  warranty. 

Pabke,  B. — I  am  of  the  same  opinion.  The  question  is, 
whether  the  averment  in  the  first  count  of  the  declaration, 
that  the  defendant  warranted  the  ship  to  be  teak-built, 
A  1,  and  adapted  for  a  passenger  ship,  was  proved.  The 
proof  given  was,  that  the  defendant  subscribed  an  agree- 
ment and  inventory  attached,  by  which  he  agreed  "  to 
sell  the  bark  *  Intrepid '  as  she  now  lies  in  the  St  Eathe- 
rine's  Dock,  agreeable  to  the  inventory  annexed.''  The 
points  for  our  consideration  are,  whether  the  inventory  is 
embodied  in  the  contract;  and,  if  so,  whether  there  is 
any  warranty.  Mr.  Barstow  insisted,  that  the  case  did  not 
differ  from  Freeman  v.  Baker,  and  that  the  defendant's 
intention  was  merely  to  incorporate  in  the  contract-  of  sale 
the  description  of  the  ship's  stores  in  the  inventory.  But 
this  is  a  stronger  case,  to  shew  that  the  parties  meant 
to  import  into  the  contract  something  which  would  answer 
the  description  in  the  inventory  as  well  of  the  vessel  as 
of  the  list  of  stores,  for,  the  inventory  being  attached  to 
the  agreement,  the  defendant  has  signed  the  inventory. 
It  was  argued,  that  that  is  explained  by  the  insertion  of 
the  words  "  one  barometer "  in  writing.  I  cannot,  how- 
ever, help  thinking,  though  on  the  whole  I  have  some 
doubt,  that  the  parties  meant  to  contract  that  the  vessel 
should  be  sold  according  to  the  terms  of  the  inventory. 
The  question  then  turns  on  the  effect  of  the  memoran- 
dum, viz.  "  The  vessel  and  her  stores  to  be  taken  with  all 
faults  as  they  now  lie,  without  any  allowance  for  defi- 
ciency in  length,  weight,  quantity,  quality,  or  any  defect 
or  error  whatever."  If  the  language  had  been  solely  "  any 
defect  whatever,"  Shepherd  v.  Kain  is  an  authority,  that 
it  must  be  construed  with  reference  to  defects  which  it 
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1850.        may  have  consistently  with  its  being  the  thing  descril^eJ. 
But  then  we  find  the  word  "  error,"  which  has  been  intro- 
duced for  further  protection ;  and  I  cannot  put  any  con- 
struction upon  that  word,  except  that  of  "  unintentionaJ 
misdescription."    According  to  the  contract^  it  must  be  a 
"  barque"  that  is  sold ;  but  if  there  is  any  involuntary  mis- 
description of  such  a  vessel,  that  is  covered  by  the  word 
"error."    The  term  "  error,"  when  used  with  reference  to 
the  purchase  of  real  estate,  has  been  construed  to  mean 
a  misstatement  or  misdescription  erroneously  and  not  wil- 
fully introduced :  The  Duke  of  Norfolk  v.  Worthy  {a\  Wright 
V.  Wilson  (6).    So,  in  this  case,  I  construe  the  word  "  error" 
to  mean  any  "  unintentional  misdescription."     It  seems  to 
me  therefore,  though  I  had  some  doubt  in  the  course  of  the 
argument,  that,  looking  at  the  particular  language  o(  the 
inventory,  this  is  a  misdescription  of  the  vessel  which  comes 
within  the  term  "  error,"  and  consequently  that  there  is  no 
warranty. 

Alderson,  B. — I  am  of  the  same  opinion.  The  con- 
tract of  sale  has  reference  to  the  paper  annexed  to  it,  and 
the  whole  of  the  latter  is  to  be  treated  as  one  paper,  and 
as  part  of  the  bargain.  The  contract  is  in  effect  this,  "  I 
agree  to  sell  you  the  bark  '  Intrepid '  as  she  now  lies  in 
St.  Katherine's  Dock,  agreeably  to  an  inventory  which  I 
have  annexed,  and  which  contains  a  description  of  the 
barque,  as  well  as  a  description  of  her  store&"  According 
to  the  best  English  writers,  the  word  "  inventory  "  in- 
cludes a  description  of  a  person  as  well  as  of  those  parts 
of  his  dress  or  other  matters  which  are  particularly  speci- 
fied. Thus  Shakespeare  speaks  of  a  lady  being  inven- 
toried:— "I  will  give  out  divers  schedules  of  my  beauty: 
it  shall  be  inventoried,  and  every  particle  and  utensil  la- 
belled to  my  will "  (c).  Then  treating  the  description  of 
the  vessel  as  part  of  the  inventory,  there  is  attached  to  the 

(a)  1  Camp.  340.  (h)   I  liloo.  &  Rob.  207. 

(r)  Twcl ft h  Night,  Act  1,  Scene  5. 
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whole  document  a  stipulation  that  there  shall  be  no  allow- 
ance  for  any  defect  or  error.  What  is  this  but  an  error  in 
the  description.  The  vessel  is  described  as  teak-built,  and 
it  turns  out  that  she  is  not  teak-built  I  agree  with  the 
authority  of  Shepherd  v.  Kain,  That  case  only  decided 
that  the  sale  of  a  vessel  as  a  copper-fastened  vessel  to  be 
taken  with  all  faults,  meant  with  all  faults  consistent  with 
her  being  a  copper-fastened  vessel,  and  that  consequently 
the  vendee  was  not  bound  to  accept  a  vessel  not  copper- 
fastened.  This  case  is  totally  different,  for  here  there  is 
an  express  provision,  that  the  vendor  shaU  not  be  respon- 
sible for  any  error  whatever. 
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1850. 


Judgment  for  the  defendant. 


Skinner  v.  The  London,   Brighton,   and  South   Coast      Nov,  8. 

Railway  Company. 

Case.— The  declaration  stated,  that  the  plaintiff,  at  the  ^  declAration 

'  .      against  a  nul- 

request  of  the  defendants,  became  and  was  a  passenger  in  way  Company 

/..-..  .  ,.  n      ^     '       o  •  i»  stated,  that  the 

one  of  their  carriages,  being  one  of  a  train  of  carnages  of  plaintiff,  at 
the  defendants  drawn  by  a  locomotive  engine  of  the  de-  ^®  d3K-  ^^ 
fendants,  to  be  by  them  safely  and  securely  carried  and  ants,  became 
conveyed  from  Brighton  to  London,  for  reasonable  re-  in  one  of  their 
ward  to  the  defendants  in  that  behalf;  and  the  defend-  ^|^^  ^^ 
ants  then  received  the  plaintiff  as  such  passenger  as  afore-  &c.,  for  reward 

.      ,  111  to  them,  &c.; 

said ;  and  thereupon  it  then  became  and  was  the  duty  of  that,  through 

the  defendants  to  use  due  and  proper  care  and  skill  in  Qeas,  negli- 
gence, and 
improper  con- 
duct of  the  defendants,  the  train  in  which  the  plaintiff  was  Buch  passenger,  struck  against 
another  train,  whereby  the  plaintiff  was  injured.    At  the  trial,  it  appeared,  that  the  train 
in  question  had  been  hired  of  the  Company  by  a  benefit  society  for  an  excursion,  the  tickets 
for  which  were  sold  and  distributed  by  the  treasurer  of  the  society,  from  whom  the  plain- 
tiff purehased  one;  and  that  the  accident  was  occasioned  by  the  train  in  which  the  plaintiff 
was,  running  against  a  train  standing  at  the  Btation,  it  being  then  dark  : — Held,  first,  that 
the  mere  fact  of  the  accident  having  occurred  wm  primfl  facie  evidence  of  negligence  on  the 
part  of  the  defendants.    Secondly,  that  there  was  evidence  for  the  jury  that  the  plaintiff  was 
a  passenger  to  be  carried  by  the  defcndanta. 
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1850.        and  about  the  canying  and  conveying  the  plaintiff  on  the 

said  journey.     Averment,  that  the  defendants  did  not  use  \ 

due  or  proper  care  or  skill,  &c ;  by  reason  whereof,  and  by 
BwGHTOH,  AM)  aud  through  the  mere  carelessness,  negligence,  and  im- 

SouTH  Coast  .  /.ii/.i  ^     4*    7  » 

Bailwat  Co.  proper  conduct  of  the  defendants  and  of  their  servants  m 
that  behalf,  the  train  of  carriages  in  which  the  plaintiff 
was  such  passenger  as  aforesaid,  and  the  locomotive  en- 
gine then  drawing  the  same,  with  great  force  and  vio- 
lence ran  and  struck  against  a  certain  other  train  of  car- 
riages, then  being  on  and  upon  the  said  railway,  whereby 
the  plaintiff  was  injured,  &c. 

Pleas,  first,  not  guilty;  secondly,  that  the  plaintiff  did 
not  become  nor  was  a  passenger  to  be  carried  and  con- 
veyed,  &c.,  modo  et  form&.  Upon  which  issues  were 
joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Sittings  after 
last  Trinity  Term,  it  appeared,  that,  on  the  occasion  in 
question,  the  treasurer  of  a  benefit  society,  called  "  The 
Printers'  Pension  Society,''  had,  on  their  behalf,  hired  of 
the  defendants  a  train  for  the  purpose  of  an  excursion 
from  London  to  Brighton  and  back,  on  the  terms  that  the 
defendants  were  to  receive  a  certain  sum  for  the  train; 
but  that,  if  more  than  a  particular  number  of  persons 
were  carried,  the  defendants  were  to  be  paid  a  larger 
amount  The  tickets  for  the  excursion  were  sold  and  dis- 
tributed by  the  treasurer  of  the  society,  from  whom  the 
plaintiff  purchased  one.  On  the  return  from  Brighton  to 
London,  it  being  then  dark,  the  train  in  which  the  plain- 
tiff was  ran  into  another  train  which  had  stopped  a  short 
distance  from  the  station,  in  consequence  of  a  luggage 
train  before  it  having  broken  down.  It  was  objected,  on 
the  part  of  the  defendants,  that  there  was  no  evidence 
that  the  plaintiff  was  a  passenger  to  be  carried  by  the  de- 
fendants for  hire;  but  the  learned  Judge  overruled  the 
objection,  reserving  leave  for  the  defendants  to  move  to 
enter  a  nonsuit  on  that  ground.     In    summing  up,  his 
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Lordship  left  it  to  the  jury  to  say,  whether  the  plaintiff       1850. 
was  a  passenger  as  alleged,  and  he  also  told  the  jury  that      Skinhse 
the  fact  of  the  accident  having  occurred  was  of  itself      t^*^* 
prima  facie  evidence  of  negligence  on  the  part  of  the  de-  Bbiohtoit,  avd 
fendants,  referring  to  the  ruling  of  Lord  DenmaUy  C.  J.,  in  railway  Co. 
Carpue  v.  Ttie  London  and  Brighton  Railway  Company  (a). 
The  jury  having  found  a  verdict  for  the  plaintiff  on  both 
issues, 

Bramwell  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection,  and  also  to  enter  a  nonsuit  on  the  point  re- 
served.— First,  the  effect  of  the  learned  Judge's  direction 
was  to  cast  the  onus  probandi  on  the  wrong  party.  The 
plaintiff  complains  of  negligence,  and  therefore  he  is 
bound  to  prove  it;  and  for  that  purpose  it  is  not  enough 
to  shew  that  an  accident  in  fact  happened,  but  he  ought 
further  to  prove,  that  the  accident  was  the  result  of  the 
defendants'  negligence.  [PoUodc,  C.  B. — Surely  the  fact 
of  a  collision  between  two  trains  belonging  to  the  same 
Company  is  prima  facie  some  evidence  of  negligence  on 
their  part.  Alderson,  R — This  is  not  the  case  of  a  col- 
lision between  two  vehicles  belonging  to  different  persons, 
where  no  negligence  can  be  inferred  against  either  party, 
in  the  absence  of  evidence  as  to  which  of  them  is  to 
blame.  But  here  all  three  trains  belong  to  the  same  Com- 
pany;  and  whether  the  accident  arose  from  the  trains  run- 
ning at  too  short  intervals,  or  from  their  improper  man- 
agement by  the  persons  in  charge  of  them,  or  from  the 
servants  at  the  station  neglecting  to  stop  the  last  train  in 
time,  the  Company  are  equally  liable;  and  it  is  not  ne- 
cessary for  the  plaintiff  to  trace  specifically  in  what  the 
negligence  consists;  and  if  the  accident  arose  from  some 
inevitable  fatality,  it  is  for  the  defendants  to  shew  it] — 
Secondly,  the  facts  proved  do  not  support  the  allegation 

(a)  5  Q.  B.  751. 
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1850.  that  the  plaintiff,  at  the  request  of  the  defendants^  he. 
Skihnbb  came  a  passenger  in  their  train  for  reasonable  reward 
T   ^*  to  them.    The  contract  of  the  plaintiff  was  with  *'  The 

London,  ^  ^  ^  * 

Brighton,  and  Printers'  Pension  Society,"  not  with  the  defendants.  [Al- 

South  Coast 

Kailway  Co.  derson,  B. — ^The  Company,  by  giving  their  tickets  to  the 
treasurer  of  the  society  to  distribute,  constitute  him  their 
agent  to  contract  with  those  who  take  the  tickets;  at  all 
events,  that  was  a  question  for  the  jury,  and  they  have 
found  for  the  plaintiff.] 

Per  Curiam  (a). — We  are  all  of  opinion  that  there  was 
evidence  for  the  jury  on  both  points,  and  there  will,  there- 
fore, be  no  rule. 

Rule  refused. 

(a)  Pollock,  C.  B.,  Alderson,  B.,  PlaU,  B. 


Nov,  8. 


The  Attorney-General  v.  Robson. 


The  owner  of    XhIS  was  an  information  under  the  8  &  9  Vict  c.  87, 

a  vessel,  who 

knowingly  letj*  s.  46  (a),  charging  the  defendant  with  being  concerned  in 

it  for  the  pur- 

pOBO  of  fetching  goods  to  be  landed  without  payment  of  duty,  is,  if  the  goods  are  mo  landed, 
liable  to  penalties  under  the  8  &  9  Yict.  c.  87,  s.  46,  as  a  person  "concerned"  in  the  illegal 
unshipping  of  goods. 


(a)  That  section  enacts :  "  That 
every  person  who  shall,  either 
in  the  United  Kingdom  or  the 
Isle  of  Man,  unship,  or  assist, 
or  be  otherwise  concerned  in  the 
unshipping  of  any  goods  which 
are  prohibited  to  be  imported  into 
the  United  Kingdom  or  into  the 
Isle  of  Man,  or  the  duties  for  which 
have  not  been  paid  or  secured,  or 
who  shall  knowingly  harbour, 
keep,  or  conceal,  or  shall  know- 
ingly permit  or  suffer  to  be  har- 
boured, kept,  or  concealed,  any 
goods  which  shall  have  been  ille- 


gally unshipped  without  payment 
of  duties,  or  which  shall  have  been 
illegally  removed  without  pay- 
ment of  the  same  from  any  ware- 
house or  place  of  security  in  which 
they  may  have  been  deposited,  or 
any  goods  prohibited  to  be  im- 
ported, or  to  be  used  or  consumed 
in  the  United  Kingdom  or  in  the 
Isle  of  Man;  and  every  person, 
either  in  the  Unked  Kingdom  or 
in  the  Isle  of  Man,  to  whose 
hands  and  possession  any  such 
prohibited  or  uncustomed  goods 
shall  knowingly   come,   or    who 
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the  illegal  unshipping  of  tobacco,  the  duties  for  which  had      ^  1B50. 
not  been  paid. 

At  the  trial,  before  Pottodk,  C.  B.,  at  the  Middlesex  Sit- 
tings after  last  Trinity  Term,  it  appeared  that  the  de- 
fendant was  the  owner  of  a  vessel,  which  he  had  let  on  a 
Toyage  from  Newcastle  to  Scheveling,  well  knowing  that 
the  object  of  the  voyage  was  to  fetch  tobacco,  and  run  the 
same  at  Yarmouth.  In  order  to  carry  out  the  scheme,  the 
defendant  had  cleared  the  vessel  in  question  at  Newcastle, 
as  for  a  voyage  with  coals  to  Yarmouth;  but  the  captain 
sailed  direct  to  Scheveling  under  the  guidance  of  a  pilot 
sent  on  board  by  the  charterers  with  the  knowledge  of 
the  defendant  The  defendant  was  at  Yarmouth  when 
the  vessel  arrived  there  from  Scheveling  with  the  cargo  of 
tobacco,  and,  after  it  had  been  run,  complimented  the 
captain  on  the  clever  way  in  which  he  had  managed  the 
matter.  The  defendant  received  2002.  for  the  use  of  the 
vessel.  Upon  these  facts  it  was  submitted  on  the  part  of 
the  defendant,  that  he  was  not  guilty  of  the  offence  charged; 
but  the  learned  Judge  ruled  otherwise,  and  a  verdict  was 
found  for  the  Crown,  with  80002.  penalties. 

Bramwdl  now  moved  for  a  new  trial  on  the  ground  of 
misdirection. — ^The  defendant  was  not  concerned  in  the 
unshipping  of  the  tobacco,  though  the  purpose  for  which 
the  vessel  was  hired  might  have  been  known  to  him.  A 
person  who  merely  affords  to  others  the  means  of  doing  a 
particular  act  cannot  be  said  to  do  it  himself  The  de- 
fendant took  no  part  in  the  running  of  the  tobacco,  and 
in  fact  his  interest  in  the  transaction  ceased,  when  the 
vessel  arrived  at  Yarmouth.     [Pollock,  C.  B. — Suppose  an 

shall  assist  or  be  in  anywise  con-  said,  shall  forfeit  either  the  treble 

oemed  in  the  illegal  remoyal  of  value  thereof,  or  the  penalty  of 

any  goods  from  any  warehouse  100/.,  at  the  election  of  theCom- 

or  place  of  security,  in  which  they  missioners  of  Her  Majesty's  Cus- 

shaJl  have  been  deposited  as  afore-  toms. ** 
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indictment  for  conspiracy,  could  it  have  been  said  that  he 
was  not  an  associate  in  the  transaction?  The  words  ''other- 
wise concerned"  mean  having  any  interest  whatever  in  the 
matter.  Alderson,  B. — Perhaps  it  might  not  be  said  that 
the  defendant  "  assisted/'  but  he  was  certainly  "  concern- 
ed" in  the  unshipping.] 


Per  Citriam. — There  will  be  no  rule  (a). 


Rule  refused. 


(a)  PoOock,  C.  B.,  Alderion,  B.,  and  Piatt,  B. 


Nov,  15. 


Jeffries  and  Others  v,  Williams. 


A  declaration 
in  case  atated 
that  certain 


v^  ASE  by  the  plaintiffs  as  reversioners. — ^The  declaration 
stated,  that,  before  and  at  the  time  of  committing  the 
d^esw^*]^  grievances  &c.,  certain  messuages,  buildings,  and  closes  of 
*nh^te^nto^  land,  situate  &c.,  were  in  the  occupation  of  one  James 
of  the  phiin-  FaiT,  John  Moore,  &c.,  as  tenants  thereof  respectively  to 
version  thereof  the  plaintiffs,  the  reversion  thereof  then  and  still  belong- 
Sf^d  that  ^°g  *^  ^^®  plaintiffs ;  yet  the  defendant,  well  knowing  &a, 
the  defendant  go  wrongfully,  carelessly,  negligently,  and  improperly,  and 
carelessly,  neg-  without  leaving  any  proper  or  sufficient  support  in  that 
improperty,  behalf,  worked  certain  mines  under  ground  near  to  and 
and  without      contiguous  to  and  under  the  said  premises,  the  reversion 

leaving  any  °  .      , 

proper  or  sufR-  whereof  then  belonged  to  the  plaintiffs,  and  dug  for  and 
worked  oertahi  got  out  and  moved  the  mines  and  minerals  and  produce 
^*d  ffouie^"*^  thereof  from  and  out  of  the  said  mines  near  to  and  con- 

mineraU  out  of 

the  mines  near  to  th«  said  measnages  and  closea ;  that  thereby  the  foundations  of  the  mes- 
suages were  iniured,  and,  in  consequence  thereof,  large  portions  of  the  buildings  fell  down, 
and  the  g^und  on  which  the  buildings  stood  swagged  and  gave  way : — HM,  first,  on  mo- 
tion in  arrest  of  judgment,  that  the  declaration  was  good,  although  it  contained  no  averment 
that  the  plaintiff  had  a  right  to  have  the  messuages  supported  by  the  soil  under  which  the 
defendant  got  the  mines ;  for,  as  it  was  neither  alleged  nor  could  be  inferred,  that  the  soli 
in  which  the  mines  were,  was  the  defendant's,  or  that  the  defendant  had  all- the  right  to  get 
the  mines  which  the  owner  of  the  acyoining  soil  had,  the  defendant  was  primft  &cie  a  wrong 
doer;  and  therefore,  as  against  him,  the  decUuation  disclosed  a  sufficient  title. 

Secondly,  that,  as  the  defendant  did  work  the  mines  without  leaving  snffieient  support  to 
the  plaintiff's  buildings  and  land,  they  were  entitled  to  .a  verdict  on  the  plea  of  not  guil^; 
for,  if  any  circumstance  justified  the  defendant  in  getting  the  minerals  without  leaving  snm- 
cient  support,  that  should  have  been  pleaded  by  way  of  eonfee^on  and  avoidance. 


V. 
WiLLUMS. 
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tiguous  to  and  under  the  said  messuages,  buildings,  and        1850. 
closes  of  land,  and  by  reason  of  the  premises  the  founda-      Jsfpeibs 

a 

tions  of  the  said  messuages  and  buildings  were  then  greatly 
weakened  and  injured,  and  in  consequence  thereof  large 
portions  of  the  said  messuages  and  buildings  became  pros- 
trate, cracked,  injured,  and  wholly  uninhabitable,  and  the 
ground  on  which  the  said  messuages  and  buildings  stood, 
and  the  said  closes,  greatly  swagged  and  gave  way,  and  the 
said  messuages  and  buildings  and  closes  became  utterly 
useless  and  of  no  use  or  benefit  to  the  plaintiffs. — The  de- 
fendant pleaded,  first,  ''not  guilty;"  secondly,  a  denial  that 
the  reversion  belonged  to  the  plaintiffs;  thirdly,  a  special 
plea  not  material  to  the  present  question. 

At  the  trial,  before  Lord  Cwmpbell,  C.  J.,  at  the  last 
Warwickshire  Spring  Assizes,  it  appeared  that  the  build- 
ings in  question  consisted  of  six  cottages,  which  were  in 
the  occupation  of  the  plaintiffs'  tenants;  and  that,  previ-; 
ously  to  the  accruing  of  the  plaintiffs'  title,  the  defendant, 
who  had  a  right  to  the  mines  under  the  cottages  and  land, 
had  excavated  the  soil  underneath  the  cottages,  but  that 
no  damage  had  been  thereby  done  either  to  the  cottages  or 
to  the  surface  land.  Subsequently,  however,  and  whilst  the 
plaintiffs  had  the  reversion,  the  defendant  had  worked  one 
of  the  veins  of  coal  for  ten  yards,  and  another  lower  one,  one 
yard  from  the  plaintiffs'  land,  which  excavations,  in  con- 
sequence of  the  support  of  the  plaintiffs'  land  having  been 
previously  weakened  by  the  defendant's  former  excavation, 
occasioned  the  houses  to  crack,  and  the  surrounding  land 
to  sink.  The  jury  found  that  the  defendant  had  not  ex- 
cavated wnder  the  land  since  the  plaintiffs  had  become  en- 
titled to  the  reversion;  but  they  found  that  the  houses 
had  been  injured  and  the  soil  had  sunk  in  consequence  of 
the  above  excavation  near  to  the  plaintiffs'  land.  A  ver- 
dict was  found  for  the  plaintiffs  on  all  these  pleas,  the 
learned  Judge  reserving  leave  for  the  defendant  to  move 
to  enter  a  nonsuit,  or  a  verdict  for  the  defendant 

F  F  F  2 
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1850.  Whitehurst,  in  the  following  Term,  obtained  a  role  nisi 

JxFFRiBs      accordingly,  and  also  to  arrest  the  judgment;  against 
rp  ^'    ^     which 

Hwnfrey  and  MeUor  shewed  cause  in  last  Trinitj  Vaca- 
tion, (June  18  and  19). — ^The  plaintiffs  are  entitled  to  retain 
the  verdict    The  defendant  was  guilty  of  n^ligence  in 
law  by  excavating  near  the  plaintiffs'  land  without  leav- 
ing sufficient  support  for  the  surface.  The  plaintiflBs'  right 
is  not  in  the  nature  of  an  easement  having  its  origin  in 
grant,  but  a  right  coeval  with  the  right  of  property  itself 
and  depending  on  the  maxim  "  sic  utere  tuo  ut  alienum 
non  laedas.''    Therefore  this  case  is  distinguishable  tmm 
Partridge  v.  Scott  (a)  and  WyaU  v.  Harrieon  (b),  which 
proceeded  on  the  ground  that  the  owner  of  land  has  no 
right  to  load  his  own  soil  so  as  to  make  it  require  the  sup- 
port of  that  of  his  neighbour,  unless  he  has  some  grant  to 
that  effect.    Besides,  in  Partridge  v.  Soottj  the  plaintiff 
built  his  house  on  excavated  ground,  here  the  defendant 
had  already  excavated  the  soil  underneath  the  plaintifi' 
houses,  so  that  the  inevitable  consequence  of  the  act  com- 
plained of  was  to  disturb  the  surface.    In  Grale  on  Ease- 
ments (c)  it  is  said,  ''  It  may  be  suggested  that  there  are 
cases  in  which,  though  the  house  be  modem,  damages  may 
be  recovered  for  an  injury  done  to  it  by  digging  too  near 
the  common  boundary.    If  the  owner  estabUshes  his  right 
to  support  for  his  soil,  and  the  jury  should  be  of  opinion 
that  the  land  would  have  fallen  in  in  consequence  of  the 
digging,  even  had  no  additional  weight  been  imposed  by 
building,  the  value  of  the  house  falling  with  the  land  might, 
it  seems,  be  recovered  as  damages  resulting  from  the  princi- 
pal injury."  [Parke^'E. — That  adopts  the  distinction  pointed 
out  in  2  Roll  Abr.  664,  ''Trespass"  (I.),  pi.  1  (rf).]  Numerous 

(a)  3  M.  &  W.  220.  (d)  The  passage  is  as  Mows: 

\h)  3  B.  &  Ad.  871.  ^"  If  A.  be  seised  in  fee  of  copy- 

(c)  Page  225, 2nd  edit.  hold  land  next  adjoining  the  land 
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authorities  have  established  that  a  person  is  liable  for  an 
act  done  by  him  in  using  his  property,  whereby  the  rights 
of  another  are  injured,  unless  such  act  be  altogether  in- 
evitable and  beyond  his  control.  Thus,  in  TurbeviUe  v. 
Stampe  (a),  which  was  an  action  against  the  defendant  for 
so  negligently  and  carelessly  keeping  the  fire  in  his  field, 
that  it  communicated  to  the  plaintiff's  adjoining  close  of 
heath,  and  burnt  it.  After  verdict  for  the  plaintiff,  the 
defendant  moved  in  arrest  of  judgment,  and  it  was  said, 
^*  that,  in  fact,  in  this  case  the  defendant's  servant  kindled 
this  fire  by  way  of  husbandry,  but  that  a  wind  and  tern*- 
pest  rose  and  drove  it  into  the  plaintiff's  field."  The  Court, 
however,  said, ''  The  fire  in  his  field  is  his  fire,  as  well  as 
that  in  his  house.  He  made  it,  and  must  see  it  does  no 
harm;  and  answer  the  damage,  if  it  does.  Every  man 
must  use  his  own  so  as  not  to  hurt  another:  but  if  a  sud- 
den storm  had  arisen  which  he  could  not  stop,  it  was  mat- 
ter of  evidence,  and  he  should  have  shewn  it"  Also,  in 
Button  V.  Clarke  (6),  OibbSy  C.  J.,  observes,  "  that  where  an 
individual  for  his  own  benefit  makes  an  improvement  on 
his  own  land  according  to  his  best  skill  and  diligence,  and 
not  foreseeing  it  will  produce  any  injury  to  his  neighbour; 
if  he  thereby  unwittingly  injure  his  neighbour,  he  is  an- 


1850. 
Jeffriis 

V. 

Williams. 


of  B.,  and  A.  erect  a  new  house 
on  hia  copyhold  land,  and  some 
part  of  the  house  is  erected  on  the 
confines  of  his  land  next  adjoining 
the  land  of  B.;  if  B.  afterwards 
digs  his  land  so  near  the  founda- 
tion of  A*s  house  (but  no  part  of 
the  land  of  A.),  that  thereby  the 
foundation  of  the  house  and  the 
house  itself  falls  into  the  pit,  jet 
no  action  lies  by  A.  against  B., 
because  it  was  A.*8  own  fault  that 
he  built  his  house  so  near  B.'s 
land;  for  he  hj  his  act  cannot 
hinder  B.  from  making  the  best 


use  of  his  own  land  that  he  can. 
Poich.  16  Car.  B.  J?.,  between 
Wilde  and  Minsterley, — by  the 
Court,  after  a  verdict  for  the 
plaintiff.  But,  semblej  that  a  man 
who  has  land  next  adjoining  my 
land,  cannot  dig  his  land  so  near 
mine  that  thereby  my  land  shall 
go  into  his  pit;  and  therefore,  if 
the  action  had  been  brought  for 
that,  it  would  lie.^' 

(a)  1  Ld.  Raym.  264;  1  Salk. 
13. 

(b)  6  Taunt.  29. 


796  EXCHEQUER  BBPORTS. 

1850.  Bwerable/'  The  authority  of  TurbevUle  v.  Stampe  waa  ex- 
JiFVBixs  pressly  adopted  by  the  Court  of  Common  Pleas  in  Vaughan 
WiLUAM.  ^'  ^^^^^  Wj  "w^hich  decided,  that  case  lies  against  a  man 
for  negligently  and  improperly  keeping  a  stack  of  hay 
put  together  in  such  a  state  as  to  be  likely  to  ignite, 
and  which  eventually  does  ignite,  and  his  neighbour's  pre- 
mises are  thereby  injured  (6).  In  Harris  v.  Ryding  (c)  the 
owner  in  fee  demised  the  land,  reserving  to  himself  the 
mines,  and  it  was  held,  that  he  was  not  entitled  to  take 
all  the  mines,  but  only  so  much  as  he  could  get,  leaving  a 
reasonable  support  to  the  surface.  There  it  appears  to 
have  been  admitted,  that  there  existed  the  natural  ease- 
ment of  support  for  the  upper  soil  from  the  soil  beneath, 
and,  therefore,  the  entire  removal  of  the  inferior  strata^ 
however  done,  would  be  actionable,  if  productive  of  da- 
mage, by  withdrawing  that  degree  of  support  to  which 
the  owner  of  the  surface  was  entitled:  Gale  on  Ease- 
ments, p.  266.  In  Selwyn's  Nisi  Prius  (d)  reference  is 
made  to  a  case  o{  StansellY.  JoUard,  in  which  Lord  Ellen- 
borough  held,  "  that  where  a  man  had  built  to  the  extre- 
mity of  his  soil,  and  had  enjoyed  his  building  above  twenty 
years,  upon  analogy  to  the  rule  as  to  lights,  &c,  he  had 
acquired  a  right  to  a  support,  or  as  it  were  of  leaning  to  his 
neighbour's  soil,  so  that  his  neighbour  could  not  dig  so  near 
as  to  remove  the  support;  but  that  it  was  otherwise  of  a 
house  &c.  newly  built"  But  it  is  unnecessary  to  consider 
the  effect  of  those  cases  in  which  the  action  could  not  be 
maintained  without  alleging  an  easement,  because  here 
the  plaintiffs  complain  of  an  injury  to  their  natural  right, 
viz.  that  the  defendant  should  so  use  his  property  as  not 
to  injure  his  neighbour's.  [They  also  cited  HiUon  v.  The 
Earl  of  OranvUle  (e),  and  Broadbent  v.  WUks  (/). 

(a)  4  Scott,  244;  3  Bing.  N.C.  (c)  5  M.  &  W.  60. 

468.  (d)  Vol.  1,  p.  435,  lOth  edit. 

(6)  But  see  14  Geo.  3,  c.  78,  (e)  5  Q.  B.  701. 

6.  86.  (/)  Willea,  360. 
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Whitehursty  who  appeared  in  support  of  that  rule,  was        1850. 
stopped  by  the  Court;  who  called  upon  JvwnxK 


Hwtnfrey  and  MeiUor  to  shew  cause  against  the  rule  to 
arrest  the  judgment. — ^The  words  "  and  under  "  being  now 
considered  as  struck  out  of  the  declaration,  enough  re- 
mains to  support  the  action.  The  case  falls  within  the 
rule  as  stated  by  Lord  Tenterdeni  in  delivering  the  judg- 
ment of  the  Court  in  WyaU  v.  Harrison  (a),  viz.  "  It  may 
be  true,  that  if  my  land  adjoins  that  of  another,  and  I  have 
not  by  building  increased  the  weight  upon  my  soil,  and 
my  neighbour  digs  in  his  land  so  as  to  occasion  mine  to 
fall  in,  he  may  be  liable  to  an  action.''  Though  the  title  be 
defectively  stated,  after  verdict  it  will  be  presumed  that 
everything  was  proved  which  was  necessary  to  maintain 
it:  Stennel  v.  Hogg(b).  The  declaration  alleges,  that  the 
defendant  carelessly  and  negligently  excavated  his  own 
ground,  and  thereby  injured  the  plaintiffs'  houses.  Dodd 
V.  Holme  (c)  is  an  express  authority  that  under  those  cir- 
cumstances the  defendant  is  liable.  There,  indeed,  the 
declaration  alleged  that  the  plaintiff's  house  was  an  anr 
i>ient  dwelling-house;  but  the  judgment  of  the  Court  did 
not  proceed  on  that  ground.  [Parke,  B. — ^Neither  in  Smith 
V.  Martin  (d)  nor  in  Sling fby  v.  Barnard  (e)  did  the  declara- 
tion state  any  right  to  support  from  the  adjoining  soil] 

Whitehurst  and  Hayes,  in  support  of  the  rule. — The 
tnaxim  referred  to  means  "  so  use  your  own  property  as 
not  to  injure  the  rights  of  your  neighbour."  On  this  de- 
claration it  must  be  taken  that  the  plaintiffs  are  the 
owners  of  the  houses,  and  the  defendant  the  owner  of  the 
soil,  then  what  duty  is  cast  on  him  to  support  the  surface? 
A  party  confining  himself  within  the  limits  of  his  own 

(a)  3  B.  &  Ad.  871.  (<0  2  Saund.  394. 

(b)  1  Wms.  Saund.  220.  («)  1  Roll.  480. 

(c)  1  A.  &  £.  493. 
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1850.^  property  may  deal  with  it  as  he  will  If  he  dig  a  pit,  he  is 
not  bound  to  put  a  fence  round  it  to  keep  trespassers  from 
falling  into  it:  Oale  on  Easements  (a),  Blyth  y.  Topham  (b)y 
1  Roll.  Abr.  88,  "Action  sur  Case"  (N.)  pL  4.  Brawn  r. 
Windsor  (c)  was  expressly  decided  on  the  ground  that  an 
easement  was  both  alleged  and  proved.  Here  the  declara- 
tion does  not  state  that  the  plaintiffs  had  a  right  to  have 
their  houses  supported  by  the  soil  which  the  defendant 
excavated,  nor  is  there  any  allegation  from  which  such  a 
right  can  be  inferred.  The  case  therefore  falls  within  the 
principle  of  the  decisions  in  Chadwick  v.  Trower  (d)  and 
Peyton  v.  The  Mayor  of  London  (c).  [They  also  referred  to 
Smi^  V.  -KVnWcft(/).] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — ^This  case  came  before  the  Court  (g)  at  the 
Sittings  after  last  Term,  on  a  motion  for  a  new  trial  It 
was  an  action  on  the  case  by  the  plaintiffs  as  reversion- 
ers,  for  an  injury  done  to  six  houses  in  the  possession  of 
their  tenants.  The  declaration  stated,  that  certain  mes* 
suages,  &C.  [His  Lordship  stated  the  declaration  and 
pleas.]  On  the  trial  before  Lord  Campbdl,  C.  J.,  at  Warwick^ 
it  was  admitted,  that  the  two  last  pleas  must  be  found  for 
the  plaintiffs,  and  the  question  between  the  parties  arose 
on  the  plea  of  not  guilty.  It  appeared,  that  the  six  cotta- 
ges, which  were  in  possession  of  the  pluntifis'  tenants,  had 
been  seriously  injured  by  the  defendant's  making  mines 
under  the  cottages  and  near  to  them;  but  no  mines  had 
been  worked  under  the  cottages  whilst  the  reversion  be- 
longed to  the  plaintiffs.    They  had  ceased  to  be  worked  in 

(a)  Page  265,  2nd  edit.  (e)  9  B.  &  C.  725. 

lb)  Cro.  Jac.  158.  (^  7  C.  B.  515. 

(c)  1  C.  &  J.  20.  (g)   Parke,  B.,  Aldersan,  B., 

(d)  6  Bing.  N.  C.  1.  Bol/e,  B.,  Piatt,  B. 
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the  time  of  their  father,  the  former  proprietor;  but,  whilst  IS50. 
the  plaintiffs  had  the  reversion,  the  defendant  had  worked  j«miK 
one  of  the  veins  of  coal  ten  yards,  another  lower  one  one  whuam. 
yard  from  the  plaintiffs'  soil,  and  this  working  the  jury 
found  to  have  been  the  cause  of  the  damage.  There  was 
evidence,  that  the  mines  were  worked  in  a  proper  way, 
according  to  the  practice  of  miners,  and  with  reference  to 
the  interests  of  the  coal  owners,  but  that  sufficient  props 
were  not  placed,  or  ribs  of  coal  left,  to  support  the  surface. 
Indeed,  there  was  no  mode  of  working  such  veins  of  coal 
in  such  a  soil,  so  as  to  make  the  surface  safe,  and  prevent 
it  frt>m  what  is  termed  swagging.  The  jury  found  on  the 
plea  of  not  guilty  for  the  plaintiffs ;  but  my  Lord  Chief 
Justice  reserved  the  question,  whether,  under  these  circum- 
stances, the  action  could  be  maintained,  and  gave  leave  to 
move  to  enter  a  nonsuit. 

As  to  the  chaige  of  working  the  mines  under  the  cot- 
tages, it  is  clear  that  must  fail,  as  no  such  working  was 
proved  while  the  plaintiffs  were  entitled  to  the  reversion. 
Whether  the  other  plea^  the  third,  ought  not  to  have  been 
partially  found  for  the  defendant,  it  is  not  worth  while  to 
inquire.  The  residue  of  the  charge  is,  that  the  defendant 
worked  the  mines  near  and  contiguous  to  the  cottages  and 
closes  of  the  plaintiffs.  There  do  not  appear  to  have  been 
any  closes  except  the  site  of  the  cottages,  but  there  was  no 
working  "  contiguous,''  that  is, ''  so  near  as  to  touch"  that 
site,  but  there  was  near  to  the  site,  and  so  near  that  the 
working  in  that  place,  and  the  mining  of  the  coal  theroi 
caused  damage  to  the  cottages.  The  question,  therefor^ 
is,  whether  the  residue  of  the  declaration,  that  is,  that  part 
of  the  declaration,  is  good  in  law,  and  what  should  be  the 
verdict  on  the  plea  of  not  guilty. 

The  allegation  is,  that  the  defendant  wrongfully,  care- 
lessly, negligently,  and  improperly,  without  leaving  any 
proper  or  sufficient  support  in  that  behalf,  worked  the 
mines,  and  dug  and  got  the  minerals  out  of  the  mines  near 
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1850.        to  the  said  messuages  and  closes,  the  reyersion  of  which 

^""^     '      was  the  plaintiffs,  whereby  the  foundations  of  the  said 

«•  messuages  and  buildings  were  greatly  injured,  and  in  con- 

'^y**  T  T  A  Wft. 

sequence  thereof  large  portions  of  the  messuages  and 
buildings  fell  down,  and  were  rendered  uninhabitable,  and 
the  ground  on  which  the  buildings  stood  swagged  and  gare 
way,  and  they  were  rendered  less  valuable,  and  the  plain- 
tiffs injured  in  their  reversionary  interest  We  think  this 
part  is  good.  The  objection  to  it  is,  that  there  is  no  alle- 
gation, that  the  plaintiffs  had  any  right  to  have  the  mes- 
suages supported  by  the  soil  under  which  the  defendant 
got  the  mines;  and  if  it  had  appeared  in  the  declaration, 
that  the  soil  in  which  the  mines  were  was  the  defendant's, 
or  that  the  defendant  had  all  the  right  to  get  the  mines 
which  the  owner  of  the  adjoining  soil  had,  the  objection 
would  have  been  fatal,  because,  arguing  against  a  person 
having  the  right  to  the  adjoining  soil,  or  claiming  under 
one  that  had  all  the  right  to  interfere  with  the  soil,  it 
would  be  necessary  for  the  plaintiffs  to  shew  a  title  to  the 
support  of  the  soil,  according  to  the  doctrine  laid  down  in 
Wyatt  V.  ffarrison  (a).  But  if  the  defendant  is  not  stated 
in  the  declaration  to  have  any  such  right,  and  is  therefore 
prim4  facie  a  wrongdoer,  the  declaration,  it  seems  to  us; 
would  be  sufficient  If  a  house  is  de  facto  supported  by 
the  soil  of  a  neighbour,  this  appears  to  us  to  be  sufficient 
title  against  any  one  but  that  neighbour,  or  one  claiming 
under  him.  Just  as  one  who  should  prop  his  house  up  by 
a  shore  resting  on  his  neighbour's  ground,  would  have  a 
right  of  action  against  a  stranger,  who,  by  removing  it, 
causes  the  house  to  fall;  but  none  against  his  neighbour, 
or  one  authorised  by  the  neighbour  to  do  so,  if  he  took  it 
away  and  caused  the  same  damage:  and  this  explains  why 
there  was  no  allegation  of  the  right  to  the  support  of  the 
adjoining  soil  in  the  case  of  Smith  v.  Martin  (b);  whereas, 
when  the  defendant  appeared  to  be  the  owner  of  the  ad- 
Co)  3  B.  &  Ad.  871.  (6)  2  Saund.  394. 
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joining  soil,  the  declaration  was  held  bad  for  want  of  the        1650. 
allegation  of  a  right,  as  in  Wy(M  v.  Harri8(m  and  Peytofi 
V.  Mayor  of  London  (a). 

Now,  in  this  case,  the  defendant  must  be  taken  to  be  a 
wrongdoer,  for  he  is  not  stated  in  the  declaration  to  be 
the  occupier  or  owner  of  the  adjoining  land,  or  to  have 
under  him  all  the  rights  that  he  has  to  mine  and  dig  there, 
nor  can  either  of  these  facts  be  collected  by  inference  from 
the  averments  in  it;  at  the  most  it  may  be  conjectured, 
that  the  plaintiffs  do  not  mean  to  dispute  that  he  had  some 
right  of  mining,  though,  even  that  is  not  to  be  necessarily 
inferred,  as  the  plaintiffs  only  allege  that  the  defendant 
carelessly  (that  is,  with  respect  to  the  plaintiffs'  dwelling 
houses),  and  without  leaving  a  sufficient  and  proper  sup- 
port for  them  and  their  land,  got  the  minerals  and  caused 
the  houses  to  fall,  without  admitting  or  denying  that  he 
had  any  right  to  do  what  he  did. 

The  declaration  being  good  in  this  respect,  the  only  ques- 
tion on  "not  guilty"  was,  whether  it  was  proved ;  and  as  the 
defendant  did  work  the  mines  without  taking  due  care  not 
to  do  damage  to  the  plaintiff^s'  houses,  and  without  leaving 
a  sufficient  or  proper  support  for  them,  the  plaintiffs  are 
entitled  to  a  verdict.  It  is  not  a  question  whether  he  con- 
ducted himself  properly  with  respect  to  the  owner  of  the 
surface  if  he  claims  the  mines  under  him,  or,  if  he  himself 
was  the  owner  of  the  surface  and  the  mines,  whether  he 
acted  carelessly  or  improperly  with  regard  to  his  own  in- 
terests. If  he  had  the  soil  of  the  adjoining  land  himself, 
and  in  consequence  a  right  to  dig  to  the  extremity  of  it,  so 
that  he  left  all  the  support  which  the  plaintiffs'  soil  was 
entitled  to  in  its  natural  state  without  being  weighted  by 
the  plaintiffs'  houses,  or  if  he  had  a  right  to  get  the  mines, 
derived  from  the  owner  of  the  adjoining  land,  with  all  his 
rights  of  excavating  and  getting  the  minerals,  or  if  he  had 
a  right  of  getting  the  minerals  which  he  had  derived  under 

(a)  9  B.  &  C.  725. 
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the  owner  of  both  the  plaintiffs'  land  and  the  land  adjoin- 
ingy  without  leaving  a  sufficient  support  to  the  surface, 
with  or  without  houses  on  it,  he  should  have  confessed  the 
allegations  in  the  declaration,  including  the  insufficiency 
of  the  support,  and  excused  them.  Whether  the  defend- 
ant  really  had  any  justification  for  so  getting  the  minerals, 
as  to  leave  no  sufficient  support  to  the  plainti&'  land  and 
buildings,  does  not  appear  from  my  Lord  Chief  Justice's 
note.  Upon  these  pleadings,  the  plainti&  were  clearly  en- 
titled to  recover.  We  think,  therefore,  that  the  rule  must 
be  absolute  to  enter  the  verdict  for  the  defendant  on  the 
plea  of  not  guilty,  so  far  as  relates  to  working  the  mines 
and  getting  the  minerals  under  the  pbdntiffs'  buildings  and 
land,  and  that  the  residue  of  the  rule  must  be  dischaiged. 

Rule  accordingly. 


Nov.  18.     ^™^  ^d  Others,  Executors  of  Thomas  ABBBNBfHiB,  v. 

RoBBBT  Bbutton  and  Johh  Clippebton. 

In  Haidi,  -'lIlSSUMPSIT  by  the  plaintiffs  as  executors  of  Thomas 
iS^«*£fR       Abemethie. — ^The  first  count  was  for  money  lent,  money 

andC.  irtio 

wero  tMa  in  paitnenhip  as  solidton^  were  employed  by  A.  io  lay  out  500f.  on  mori^aga 
They  lent  the  money  to  L.  on  the  mortgage  of  certain  premiees,  and  retained  powwdon  of 
the  mortgage-deed.  The  nrsmisee  were  aftenraids  sold  subject  to  the  mort^nge,  and  the 
porchaser  ^d  C.  the  600f .  and  interest^  but  without  the  knowledge  of  B.,  ai^  the  deed 
was  given  np  to  the  pnrehaser  by  C,  but  no  receipt  was  indorsed  thereon,  nor  was  any  re- 
eonT^ance  or  receipt  ezeented  or  signed  by  A.,  who  was  not  informed  that  the  money  had 
been  paid.  In  December,  1832,  C,  without  the  knowledge  of  B,,  returned  to  the  pordiaser 
ZQOL,  and  reoeiTed  back  the  mortgage^ieed,  and  no  part  of  the  500{.  was  paid  to  A.  Inter- 
est^ at  first  on  the  6002.,  and  then  upon  the  8002.,  was  pdd  to  C.  by  the  purchaser;  and  en- 
tries were  made  in  the  books  of  the  defendants^  giving  credit  to  A.  for  interest  on  the 
5002.,  and  debiting  him  with  interest  paid  to  his  agent.  In  July,  1888,  the  defendants 
disBolyed  partnership.  Up  to  the  dissolution,  interest  on  the  5002.  was  r^ularly  pud  to 
the  agent  of  A.  ^7  C.,  by  cheques  drawn  by  the  defendants  on  their  banun ;  and,  after 
the  dissolution,  it  was  paid  by  C,  sometimes  in  cssh  and  sometimes  by  cheques  on  his  own 
banker.  In  some  of  the  receipts  the  money  was  described  as  interest  upon  a  mortgage. 
A.  died  in  May,  1840.  In  December,  1846,  the  purchaser  paid  C.  the  8002.  and  intmst, 
and  received  from  him  the  mortgage-deed.  B.  was  ignorant  of  the  receipts  and  payments 
subsequent  to  the  investment  of  the  5002.,  until  1849.  In  1848,  the  plaintifis,  the  ezecutois 
of  A^  first  discovered  that  the  mortga^money  had  been  repaid: — Held,  that^  under  the 
above  circumstances,  the  Statute  of  Limitations  was  a  bar  to  the  action ;  also,  that  no  action 
would  lie  against  B.,  inasmuch  as  the  subsequent  receipt  of  the  mortfj^ige-money  by  C.  was 
wholly  unauthorised,  and  not  within  the  scope  of  the  partnership  business. 
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had  and  received,  interest,  and  on  an  account  stated,  lay-  ^  1850. 
ing  the  promise  to  the  deceased.  The  second  count  was 
similar,  laying  the  promise  to  the  executors.  The  third 
count  was  for  money  had  and  received  to  the  use  of  the 
plaintifis  as  executors,  and  for  interest,  and  on  an  ac- 
count stated  with  them  as  executors. 

The  defendant  Brutton  pleaded  non  assumpsit  and  the 
Statute  of  Limitations.  The  other  defendant  allowed 
judgment  to  go  by  default 

By  consent^  the  following  case  was  stated  for  the  opin- 
ion of  this  Court: — 

In  March,  1832,  the  defendants  were  acting  as  attor- 
nies  and  solicitors  of  the  said  Thomas  Abemethie,  and 
were  then  practising  in  partnership  together  as  attomies 
and  solicitors  at  their  offices  in  New  Broad-street,  in  the 
city  of  London. 

In  March,  1832,  T.  Abemethie  applied  to  the  defend- 
ant Brutton  to  obtain  for  him  an  investment  of  500Z,  on 
mortgage  of  good  security;  and  Brutton  informed  him 
he  had  procured  such  investment;  and  he  remitted  in 
March,  1832,  to  the  defendant  Brutton  (which  was  paid 
into  his  own  hands)  the  sum  of  5002.,  to  be  by  them  the 
said  Brutton  and  Clipperton,  as  the  attomies  and  solici- 
tors of  T.  Abemethie,  invested  on  mortgage. 

The  said  sum  of  500Z.  was  paid  by  Brutton  into  Messrs. 
Whitmore  &  Co.'s  banking-house  in  March,  1832,  and 
placed  to  the  joint  account  of  the  defendants;  and  the 
said  sum  of  5002.  was  lent  by  them,  pursuant  to  the  said 
retainer,  to  one  John  Lane,  for  the  said  T.  Abemethie, 
on  mortgage  of  certain  premises  at  Camden  Town,  in  the 
county  of  Middlesex.  The  mortgage  deed  was  dated  the 
8th  of  March,  1832,  and  was  in  the  usual  form;  and  was 
executed  by  the  said  J.  Lane  to  secure  the  repaymenif 
of  the  5002.  The  defendants  retained  possession  of  the 
deed.  The  property  was  afterwards  sold,  subject  to  the 
mortgage,  to  Henry  Handford. 
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1850.  On  the  16th  of  September,  1834,  being  after  the  said 

sale,  the  said  H.  Handford  paid  into  the  hands  of  the  de- 
fendant Clipperton,  at  the  office  of  the  defendants,  the 
said  sum  of  5002.,  with  the  interest  due  thereon,  but  with- 
out the  actual  knowledge  of  the  defendant  Brutton.  The 
deed  was  given  up  hj  the  defendant  Clipperton  to  the 
said  H.  Handford,  but  no  receipt  was  indorsed  thereon, 
nor  was  anj  reconveyance  or  deed  or  receipt  signed  or 
executed  bj  the  said  T.  Abemethie,  who  was  not  in- 
formed that  the  said  sum  had  been  paid. 

On  the  19th  of  December,  in  the  same  year,  the  said 
H.  Handford  applied  to  the  defendant  Clipperton  for  a 
return  of  SOOZ.,  part  of  the  5002.  he  had  so  paid  off,  who, 
without  the  actual  knowledge  of  the  defendant  Brutton, 
returned  to  the  said  H.  Handford  3002.,  and  received l>ack 
the  said  mortgage  deed,  and  no  part  of  the  said  5001.  was 
paid  to  the  said  T.  Abemethie. 

When  the  said  sum  of  5002.  was  paid,  in  the  year  1832, 
into  the  banking-house  of  Messrs.  Whitmore  &  Co.,  the 
bankers  of  the  defendants,  an  entry  was  made  by  the  de- 
fendant Clipperton  in  the  books  of  the  defendants,  giving 
credit  to  the  said  T.  Abemethie  for  the  said  sum  of  5002. 
so  received  as  aforesaid.  When  the  said  sum  of  5001  was 
lent  to  the  said  J.  H.  Lane  as  aforesaid,  an  entry  was  in 
like  manner  made  by  the  defendant  Clipperton  in  the 
said  books  of  the  defendants,  debiting  the  said  T.  Aber- 
nethie  with  the  said  sum  of  5002.  so  lent;  and  similar  en- 
tries were  made  at  the  time  of  the  payment  of  the  5002. 
and  the  return  of  the  3002.;  so  that  the  books  of  the  de- 
fendants shewed  2002.  remaining  to  the  credit  of  the  said 
T.  Abemethie.  Interest  at  first  on  the  5002^  mortgage,  and 
then  upon  the  3002L,  was  regularly  paid  into  the  hands  of 
the  defendant  Clipperton  by  the  said  H.  Handford;  and 
until  the  dissolution  of  the  partnership  of  the  defendants 
hereinafter  mentioned,  entries  were  made  by  the  defend- 
ant Clipperton  in  the  books  of  the  defendants,  giving 
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credit  to  the  said  T.  Abemethie  for  the  interest  on  the        is^o. 
5001,  and  debiting  him  in  like  manner  with  the  interest 
thereon  paid  to  Charles  Cox,  as  hereinafter  mentioned. 

The  partnership  between  the  defendants  was  dissolved 
on  the  dOth  of  July,  1838,  and  such  dissolution  was  ad-r 
vertised  in  the  London  Grazette  of  the  31st  of  Julj,  1838; 
the  fact  of  such  dissolution  was  also  known  at  the  time  it 
took  place  to  John  Brutton,  one  of  the  plaintiffs  in  this 
action,  but  was  unknown  to  the  said  C.  Cox,  who  was 
the  agent  to  the  said  T.  Abemethie,  who  was  a  colonel  in 
the  Rojal  Marines.  The  interest  on  the  full  sum  of  5002L 
was  r^pilarly  paid  to  the  said  C.  Cox  bj  the  defendant 
Clipperton,  and,  up  to  the  dissolution  of  partnership,  by 
cheques  drawn  by  the  defendants  on  their  bankers;  and 
after  the  dissolution,  it  was  paid  by  the  defendant  Clip- 
perton, sometimes  in  cash,  and  sometimes  by  cheques  on 
his  own  banker;  but  the  said  C.  Cox  was  not  aware  of  the 
dissolution  of  the  partnership,  or  under  what  circum-^ 
stances  the  money  was  paid,  except  that  he  knew  it  was 
interest  on  mortgage,  but  who  was  responsible  for  such 
payment  he  was  wholly  ignorant  In  some  of  the  re- 
ceipts, after  the  death  of  T.  Abemethie,  the  money  was 
described  as  interest  on  mortgage. 

The  said  T.  Abemethie  died  on  the  18th  of  May,  1840. 

On  the  19th  of  December,  1846,  the  said  H.  Handford 
paid  into  the  hands  of  the  defendant  Clipperton  the 
said  sum  of  3001,  with  interest  due  thereon  up  to  that 
day.  The  deed  of  mortgage  was  given  up  by  the  defend- 
ant Clipperton  to  the  said  H.  Handford,  but  no  receipt 
was  indorsed  thereon,  nor  was  any  reconveyance  or  deed 
or  receipt  signed  or  executed  by  the  plaintiffs  or  any  of 
them.  The  plaintiffs  were  not  informed  that  the  said 
sum  had  been  so  paid.  The  defendant  Brutton  was  alto- 
gether ignorant  of  the  said  receipts  and  payments  subse- 
quent to  the  investment  of  the  500/.  until  1849,  except  so 
far  as  the  entries  aforesaid  in  the  said  partnership  books 
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1850.  may  be  construed  as  notice  of  such  receipts  and  payments. 
It  was  not  until  the  year  1848  that  the  plaintifis  dis- 
covered that  the  mortgage  money  had  been  repaid 

The  Court  are  to  draw  any  inferences  which  a  jury  ought 
to  draw  from  the  above  facts. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendants  are  liable  to  the  payment  of  the  said  soma 
of  5002.  or  3002.  or  2002L,  or  any  or  what  part  thereof.  If 
the  Court  should  be  of  opinion  that  the  plaintifis  are  en- 
titled to  recover  either  of  those  sums,  or  any  part  thereof, 
then  a  verdict  to  be  entered  accordingly ;  but  if  th6  Court 
should  be  of  opinion  that  the  plaintiffs  are  not  entitled  to 
recover,  then  a  nolle  prosequi  to  be  entered. 

Unihank,  for  the  plaintiffs. — ^The  action  was  commenced 
on  the  3rd  of  February,  1849 ;  and  it  is  submitted  that  the 
defendants  are  liable  for  50021,  or,  at  all  events,  for  2001 
The  money  was  originally  remitted  to  the  defendant  Brut- 
ton,  and  he  is  answerable  for  the  acts  of  his  partner. 
[Parke,  B. — ^The  circumstance  of  the  mortgage  deed  being 
in  the  possession  of  Brutton  and  Clipperton  did  not  au- 
thorise them  to  receive  the  principal  money:  WHkinsanY. 
Candlish  (a).  Brutton  performed  his  duty  when  he  invested 
the  money;  then  how  do  you  create  any  liability  with  re- 
spect to  the  subsequent  payment  to  Clipperton  ?]  The 
money  was  paid  to  him  as  the  agent  of  Colonel  Abeme- 
thie,  and  he  received  it  as  such.  Where  money  is  paid 
into  a  bank  for  the  use  of  one  of  its  customers,  all  the 
partners  are  responsible.*  So  here,  the  money  was  received 
by  Clipperton,  not  for  himself,  but  as  a  partner  in  the  firm ; 
and  an  entry  of  its  receipt  was  made  in  the  partnership 
books,  which  is  sufficient  notice  to  Brutton.  [Parke,  R — 
Clipperton  had  no  authority  from  Colonel  Abemethie  to 
receive  the  money,  and  the  entry  of  its  receipt  in  the 

(a)  Ante,  p.  91. 
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partnership  book  is  a  mere  matter  of  fact  from  which  a  ^850^ 
jury  would  have  to  say  whether  Brutton  knew  of  it.  Sup- 
pose a  person  without  any  order,  either  express  or  implied, 
pays  money  into  a  bank  for  the  use  of  another,  could  the 
latter  maintain  an  action  against  the  bankers  for  it  ?]  If 
they  consented  to  receive  it  upon  those  terms;  since  they 
would  then,  for  the  purpose  of  payment,  become  the  agent 
of  the  person  for  whose  use  it  was  paid  in.  No  doubt  the 
mere  fact  of  money  having  been  sent  to  a  third  person  by 
a  debtor,  with  directions  to  pay  it  to  his  creditor,  does  not 
of  itself  entitle  the  latter  to  maintain  an  action  against 
such  third  person:  Williams  v.  Everett  (a) ;  but  where  the 
person  receiving  the  money  acknowledges  that  he  has  re- 
ceived it  for  the  purpose  of  paying  it  over  to  the  creditor, 
the  latter  may  sue  him  for  it ;  Lilly  v.  Hays  (6).  [Alderson, 
B. — If  there  had  been  an  arrangement  with  Colonel  Aber- 
nethie  that  Brutton  and  Clipperton  should  receive  the 
mortgage  money,  perhaps  the  receipt  of  Clipperton  would 
have  been  the  receipt  of  the  firm ;  but  it  is  not  shewn  that 
the  firm  had  any  authority  to  receive  it.  Parke,  B. — As. 
suming  that  the  money  was  paid  to  the  firm,  can  the 
plaintifi"  maintain  any  action  unless  they  engaged  to  pay 
it  over  to  him  ?  ScoU  v.  Porcher  (c).]  The  payment  of  in- 
terest was  an  admission  by  the  firm  that  they  held  the 
money  for  the  use  of  Colonel  Abernethie.  [Parke,  B. — 
They  did  not  pay  it  as  interest  on  money  of  his  in  their 
hands,  but  as  interest  received  from  the  mortgagor.  Be- 
sides, there  can  be  no  liability  until  their  act  has  been  ra- 
tified.] The  bringing  this  action  amounts  to  a  ratification, 
and  a  previous  request  is  unnecessary:  1  Wms.  Saund.  33. 
The  case  of  Blair  v.  Bromley  (d)  shews,  that  a  solicitor  is 
liable  for  the  misappropriation  by  his  partner  of  money 
intrusted  to  him  by  a  client  for  the  purpose  of  investment. 

(a)  14  East,  582.  (r)  3  Mcr.  652. 

(b)  5  A.  &  E.  548.  (^  5  Ilarc,  542. 
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1850.        Then^  with  respect  to  the  Statute  of  Limitations,  the  pay- 
ment of  interest  is  sufficient  to  prevent  its  operation. 

HughHtU,  for  the  defendant. — Upon  these  pleadings,  in- 
dependently of  the  Statute  of  Limitations,  the  defendants 
are  entitled  to  have  a  nolle  prosequi  entered.  The  first 
count  alleges  a  receipt  of  the  money  for  the  use  of  the  tes- 
tator, and  a  promise  to  pay  him.  It  is  clear  that  no  such 
promise  can  be  implied,  for  the  testator  neither  authorised 
the  receipt  of  the  money  by  Clipperton,  nor  ratified  his  act 
It  is  equally  clear,  that  the  money  was  never  received  for 
the  use  of  the  plaintiffs  as  executors,  and  that  the  facts  do 
not  raise  any  implied  promise  to  pay  them.  Then,  the  Sta- 
tute of  Limitations  is  a  complete  bar;  for  the  interest  was 
not  paid  as  interest  on  a  debt  due  from  the  defendants,  but 
as  interest  on  the  mortgage;  and,  as  regards  Brutton,  none 
was  paid  after  the  year  1838.  The  statute  began  to  run 
from  the  time  the  cause  of  action  accrued,  not  from  the 
time  of  the  discovery  of  the  fraud:  Blair  v.  Bromley.  [He 
was  stopped  by  the  Court.] 

UnthanJc  replied. 

Pollock,  C.  B. — I  am  of  opinion  that  a  nolle  prosequi 
ought  to  be  entered.  The  action  is  against  two  defendants, 
and,  being  founded  on  contract,  if  it  fails  as  to  one,  it  fails 
altogether.  Now,  so  far  as  regards  Brutton,  the  Statute  of 
Limitations  is  a  complete  answer.  The  partnership  was 
dissolved  in  July,  1838,  and  since  that  time  Brutton  has 
had  nothing  to  do  with  the  transaction,  nor  is  there  any 
circumstance  relating  to  him  to  take  the  case  out  of  the 
statute.  But  on  the  broader  ground,  which  was  adverted 
to  during  the  argument,  I  also  think  that  the  action  is  not 
maintainable  The  defendants,  who  acted  as  the  solicitors 
of  Colonel  Abemethie,  discharged  their  duty  by  laying  out 
the  money  on  mortgage,  and  they  had  no  authority  to  re- 
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ceive  it  back.     Therefore  the  repayment  to  Clipperton,         i850. 
although  treated  bj  him  as  a  partnership  transaction,  was 
not  so  in  point  of  law,  and  did  not  create  any  partnership 
responsibility. 

Parke,  B. — I  am  of  the  same  opinion.  It  is  enough  to 
dispose  of  this  case,  that  one  point  is  perfectly  clear,  viz. 
that  there  has  been  no  promise  in  writing,  or  part  payment 
of  principal  or  interest,  to  prevent  the  operation  of  the 
Statute  of  Limitations.  It  is  now  well  established,  that, 
to  take  a  case  out  of  the  statute,  there  must  be  a  payment 
of  interest  qua  interest,  or  a  part  payment  of  principal, 
thereby  acknowledging  more  to  be  due.  Here  it  is  true 
that  interest  was  paid,  but  it  was  not  paid  as  interest  on 
money  due  from  the  defendants  to  the  plaintiffs'  testator, 
but  as  interest  represented  to  have  been  received  by  them 
from  Handford,  as  the  principal  debtor.  That  will  not 
take  the  case  out  of  the  Statute  of  Limitations.  I  must 
not,  however,  be  understood  as  intimating  any  disagree- 
ment with  the  Lord  Chief  Baron  as  to  the  other  point. 
Upon  the  facts  found  in  this  case  it  cannot  be  taken  that 
it  was  any  part  of  the  business  of  the  defendants,  as  soli- 
citors, to  receive  repayment  of  the  mortgage-money,  and 
lay  it  out  again  at  interest  For  that  purpose  there  must 
be  some  authority,  either  express  or  implied.  Wilkinson  v. 
Candlish  decided,  that  a  solicitor  has  no  authority,  from 
the  mere  possession  of  the  mortgage-deed,  to  receive  either 
principal  or  interest  So  that,  upon  the  finding  in  the 
case,  this  was  not  a  transaction  within  the  scope  of  the 
partnership  business.  Whether  Clipperton  alone  might  be 
responsible,  or  whether  Brutton  would  be  liable  if  Clipper- 
ton  had  been  authorised  to  receive  the  money,  we  need 
not  give  an  opinion — though  I  am  by  no  means  satisfied 
that,  in  such  case,  an  action  could  be  maintained  against 
Brutton — but  I  have  not  the  least  doubt  that,  on  the 
ground  that  there  was  no  payment  of  principal  or  interest 
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ib^.        to  take  the  case  out  of  the  Statute  of  Limitatiuntf,  the  de- 
fendants are  entitled  to  judgment  of  nolle  prosequi 

Aldebsok,  B. — The  partnership  having  been  dissolved 
in  1838,  and  this  action  brought  in  1849,  it  is  clear  that 
the  Statute  of  Limitations  must  be  a  good  defence,  unless 
something  has  been  done  to  prevent  its  operation.  Now, 
Brutton  and  Clipperton  dissolved  partnership  in  the  year 
1838;  and  since  that  time  there  has  been  no  payment  by 
Brutton.  But  suppose  that  the  money  was  properly  re- 
ceived by  Clipperton,  there  has  been  no  payment  of  inter- 
est on  a  debt  due  from  Brutton,  but  simply  a  payment  of 
interest  on  money  which  Clipperton  alone  received  as  the 
agent  of  Colonel  Abemethie.  I  also  agree  that  there  is 
no  reason  to  doubt  that  the  Lord  Chief  Baron  is  quite 
correct  upon  the  other  ground.  Brutton  is  responsible 
only  for  those  acts  which  were  done  by  his  partner  in  his 
character  of  solicitor.  This  was  wholly  beyond  his  au- 
thority and  duty.  If  Clipperton  had  been  authorised  to 
receive  the  mortgage  money,  and  had  prepared  a  recon- 
veyance, it  would  have  been  his  duty  as  solicitor  to  see 
that  the  deed  was  properly  executed,  and  that  a  receipt 
for  the  money  was  indorsed  on  the  back;  and  it  must 
then  have  been  assumed  that  Brutton  knew  of  the  recon- 
veyance. Here,  Clipperton  does  an  act  which  he  had  no 
right  to  do;  and  it  would  be  strange  if  Brutton  were  re- 
sponsible for  an  act  done  by  his  partner  wholly  out  of  the 
scope  of  the  partnership  authority.  It  is  different  in  the 
case  of  bankers,  for  one  banker  has  authority  to  receive 
money  for  the  partnership.  Nor  is  there  here  even  know- 
ledge ;  for  the  entries  in  the  books  are  only  admissible  as 
evidence  of  knowledge,  and  the  case  expressly  finds  the 
contrary. 

Platt,  B. — I  am  of  the  same  opinion.  No  interest  was 
ever  paid  on  this  particular  debt,  but  the  money  was  paid 
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as  interest  due  to  the  mortgagee,  and  was  so  received  by  is/o. 
him.  The  other  ground  is  equally  clear.  The  case  does 
not  find  that  it  was  part  of  the  business  of  the  defend- 
ants, as  solicitors,  to  receive  the  mortgage  money,  and  the 
mere  possession  of  the  mortgage  deed  did  not  authorise 
them  to  do  so.  Therefore,  Clipperton  ought  not  to  have 
received  the  money  without  the  authority  of  his  client, 
who  would  naturally  suppose,  that,  before  the  money  was 
paid  off,  he  must  execute  a  reconveyance.  So  that  the 
receipt  of  the  money  by  Clipperton  was  wholly  beyond 
the  partnership  authority,  and  consequently  Brutton  is 
not  responsible. 

Judgment  of  nolle  prosequi. 


C 


CuBiTT  and  Another  v.  Thompson  and  Others.  -^*'^-  ^^^ 


OVENANT. — The  declaration  stated,  that,  by  an  in-  A  declaration 
denture,  made  between  the  plaintiffs,  sheriff  of  Middlesex,  by  indenture 
of  the  one  part,  and  the  defendants  of  the  other  part,  (pro-  the  AaUitTS^" 
fert),  after  reciting,  that  the  plaintiffs,  at  the  request  of  the  */**^"i''  ^"'* 
defendant  W.  Thompson,  had  nominated  and  appointed  ants,  ait^r  rc- 
him  bailiff  of  the  plaintiffs,  the  defendants  covenanted  thcpUunUflrt 
with  the  plaintiffs,  "that  the  said  W.  Thompson  should  ^^d^cf^dant^ 
not  suffer  any  escape,  nor  permit  any  prisoner  in  his  cus-  T.,  their  bailiff, 

the  defendants 
covenanted 
thai  T.  "  should  not  suffer  any  escape,  nor  permit  any  prisoner  in  his  ciislody  as  bailiff  to 
go  at  large/"  without  the  consent  of  the  sheriff;  and  that,  if  any  action  was  commenced 
against  the  plaintiffs  "  touching  or  concerning  any  matters  wherein  T.  should  act,  orai>sumc 
to  act,  as  bailiff,"  T.  would  pay  the  sheriff  his  damages  thereby  incurred,  and  the  defendants 
would  save  harmless  the  plaintiffs  against  all  actions  Sec,  "  fur  or  by  reason  of  any  extortion 
or  escape  happening  by  the  act  or  default  of  T.**  The  declaration  then  alleged,  that  the  plain- 
tifis  as  sheriff  took  one  H.  on  a  ca.  sa.;  and  that  H.  escaped  out  of  custody  "by  the  default 
of  the  defendant  T.,  and  not  otherwise,  the  defendant  T.  then  being  bailiff  of  the  plain liil's 
as  such  sheriff.  The  defendants,  after  setting  out  the  deed  on  oyer,  pleaded,  *'  that  the  de- 
fault by  which  H.  escaped  was  not  a  default  of  T.  as  such  bailiff  of  the  plaintiffs  -." — I/dft, 
on  special  demurrer,  that  the  plea  wsis  bad  for  ambi^niity,  as  it  might  mean  either  that  the 
default  was  not  the  act  of  T.  as  bailiff,  or  whilst  asbuming  to  act  as  bailiff,  or  in  relation  to 
his  character  of  bailiff. 

Semble,  that  the  declaration  would  have  been  bad  on  npccial  demurrer,  for  not  stating  iu 
what  way  the  default  oecurrcd. 
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1850.         tody  as  bailiff  aforesaid  to  go  at  large,  without  the  consent 
"cuBrrr '      ^r  order  in  writing  of  the  said  sheriff,  or  other  lawful  au- 
^-  thority;  and  that,  if  any  action  or  suit  was  commenced  or 

prosecuted  against  the  plaintiffs,  their  under-shmff  or  de- 
puties, or  any  of  them,  touching  or  concerning  any  matters 
wherein  the  said  W.  Thompson  should  act  or  assume  to 
act  as  bailiff  aforesaid,  the  said  W.  Thompson  should  well 
and  truly  pay  to  the  plaintiffs,  their  under-sheriff  or  depu- 
ties, or  one  of  them,  all  costs,  charges,  damages,  and  losses 
by  them  or  any  of  them  incurred,  paid,  or  sustained  in  or 
about  the  defence,  or  in  consequence  of  any  such  action  or 
suit;  and  that  the  defendants  would  save  harmless  and  in- 
demnify the  plaintiffs,  their  under-sheriff  and  deputies, 
from  and  against  all  actions,  suits,  fines,  amerciaments, 
penalties,  contempts,  forfeitures,  loss,  costs,  damages,  and 
expenses,  which  might  be  commenced,  prosecuted,  imposed, 
and  set  upon  them  or  either  of  them,  or  which  they  or 
either  of  them  might  suffer,  pay,  or  be  liable  unto,  for  or 
by  reason  of  any  extortion  or  escape  happening  by  the 
act  or  default  of  the  said  W.  Thompson,  or  for  or  by  reason 
of  the  executing,  not  executing,  returning,  not  returning, 
or  misreturn  of  any  writ,  process,  mandate,  precept,  or  war^ 
rant,  and  not  taking  bail,  or  taking  insufficient  bail,  and 
not  bringing  into  Court  the  body  of  any  defendant,  or  any 
other  cause  whatsoever  happening  by  or  arising  from  the 
act  or  omission,  or  instance,  or  request  of  the  said  W. 
Thompson.''  The  declaration  then  stated,  that  whilst  the 
defendant  W.  Thompson  was  their  bailiff,  one  M.  Morgan 
sued  out  a  writ  of  ca.  sa.  directed  to  the  sheriff  of  Middle- 
sex, to  take  the  body  of  one  W.  Hanson,  and  that  the  plain- 
tiffs as  sheriff  took  the  said  W.  Hanson.  The  declaration 
then  alleged  several  breaches,  the  last  of  which  was  as  fol- 
lows:— "That,  after  the  said  W.  Hanson  had  been  so  ar- 
rested as  aforesaid,  and  whilst  he  was  in  the  custody  of  the 
plaintiffs  as  such  sheriff  as  aforesaid,  under  and  by  virtue 
of  the  said  writ  and  indorsement  thereon  as  aforesaid,  and 
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in  pursuance  of  the  said  arrest,  and  whilst  the  defendant  1S50. 
W.  Thompson  was  such  bailiff  of  the  plaintiffs  as  such  Cubitt 
sheriff  as  aforesaid,  under  and  in  pursuance  of  the  nomi- 
nation aforesaid,  to  wit  &;c.,  the  said  W.  Hanson,  without 
the  permission,  and  against  the  will  of  the  plaintiffs  as  such 
sheriff  as  aforesaid,  and  of  the  said  M.  Morgan,  escaped  out 
of  the  said  custody  of  the  plaintiffs  as  such  sheriff,  and  that 
such  escape  then  happened  hj  the  default  of  the  defendant 
W.  Thompson,  and  not  otherwise,  he,  the  defendant  W. 
Thompson,  then  being  bailiff  of  the  said  plaintiffs  as  such 
sheriff  as  aforesaid,  under  and  in  pursuance  of  the  nomi- 
nation aforesaid"  Averment,  that,  in  consequence  of  the 
said  escape,  M.  Morgan  commenced  an  action  against  the 
plaintiffs,  and  recovered  judgment  for  661. 128.  8d,  together 
with  costs.  The  defendants  craved  oyer  of  the  indenture, 
and  set  it  out.  Among  other  covenants,  it  contained  the 
following: — "That,  if  any  action  or  suit  be  commenced  or 
prosecuted  against  the  said  sheriff,  or  under-sheriff,  or  de- 
puties, or  any  of  them,  touching  or  concerning  any  matter 
wherein  the  said  bailiff  shall  act  or  assume  to  act  as  bailiff 
aforesaid,  the  said  bailiff  shall  well  and  truly  pay  to  the 
said  sheriff,  under-sheriff,  or  deputies,  or  one  of  them,  all 
costs,  charges,  damages,  and  losses  by  them  or  any  of  them 
incurred,  paid,  or  sustained  in  or  about  the  defence  or  in 
consequence  of  such  action  or  suit.''  Also,  "  that  the  said 
bailiff  and  his  sureties  shall  and  will  save  harmless,  and 
indemnify,  the  said  sheriff,  under-sheriff,  and  deputies,  from 
and  against  all  actions,  suits,  fines,  and  amerciaments,  pe- 
nalties, contempts,  forfeitures,  loss,  costs,  damages,  and  ex- 
penses which  may  be  commenced,  prosecuted,  imposed,  or 
set  upon  them  or  either  of  them,  or  which  they  or  any  or 
either  of  them  may  suffer,  pay,  or  be  liable  unto,  for  or  by 
reason  of  any  extortion  or  escape  happening  by  the  act  or 
default  of  the  said  bailiff,  or  for  or  by  reason  of  the  execut- 
ing, not  executing,  returning,  not  returning,  or  misreturn 
of  any  writ,  process,  mandate,  precept,  or  warrant,  the  not 
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1850.         taking  bail,  taking  insufficient  bail,  and  not  bringing  into 
^^Q^^^      Court  the  body  of  any  defendant,  or  any  other  cause  what- 
^-  soever,  happening  by  or  arising  from  the  act  or  omission, 

or  instance,  or  request  of  the  said  bailiff."  The  defendants 
pleaded  (inter  alia)  to  the  last  breach,  that  the  said  default 
of  the  saidW.  Thompson  in  that  breach  mentioned,  by  which 
the  said  W.  Hanson  so  escaped,  as  in  that  breach  mention- 
ed, was  not  a  default  of  him  the  said  W.  Thompson  as  such 
bailiff  of  the  plaintiffs,  as  in  the  declaration  mentioned, 
modo  et  forma,  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  (amongst  others) 
that  the  plea  was  ambiguous  and  uncertain,  and  confessed, 
but  did  not  avoid,  the  breach  of  covenant.  Joinder  in  de- 
murrer. 

BramweUy  in  support  of  the  demurrer. — The  plea  is  bad 
in  form  and  substance.  It  admits  the  escape,  and  that 
Thompson  was  the  plaintiffs'  bailiff,  and  that  the  escape 
happened  by  his  default.  The  allegation,  that  the  escape 
was  not  by  the  default  of  Thompson  as  baUiff,  is  ambigu- 
ous; it  may  mean  either  while  acting  as  bailiff,  or  in 
relation  to  his  character  as  bailiff.  Suppose,  for  instance, 
Thompson  had  taken  the  execution  debtor  to  a  lock-up 
house,  the  keeper  of  which  suffered  him  to  escape,  the 
defendants  would  nevertheless  be  liable.  The  covenant 
provides  for  the  consequences  of  three  classes  of  acts,  viz. 
the  acts  of  the  bailiff  as  bailiff,  acts  done  by  him  while 
assuming  to  act  as  bailiff,  and  all  acts  whereby  the  she- 
riff is  damnified,  without  reference  to  the  character  in 
which  such  acts  were  done.  If  the  bailiff,  having  in  his 
custody  a  debtor,  against  whom  detainers  were  lodged, 
suffered  him  to  be  at  large  without  first  searching  the 
detainer-book,  that  would  be  a  breach  of  this  covenant, 
although  not  a  default  in  his  character  of  bailiff;  for  his 
duty  as  bailiff  is  confined  to  the  execution  of  the  particu- 
lar writ  entrusted  to  him.     [Paj^ke,  B. — The  declaration 
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does  not  explain  what  the  default  was,  or  how  the  escape  1850. 
occurred;  and  on  that  ground  would  be  bad  on  special  de-  Cubitt 
murrer.]     That  defect  is  cured  by  pleading  over.  ,j,    ^^^^ 

Crompton,  contrlt. — ^Either  the  declaration  is  bad,  or  the 
plea  is  good.  The  declaration  does  not  in  terms  allege  a 
breach  of  duty  as  bailiffs  but  if  that  is  implied,  the  defend- 
ant has  a  right  to  traverse  it.  Now  the  meaning  of  the 
covenant  is  not  that  the  defendants  will  indemnify  against 
the  acts  of  W.  Thompson,  but  against  the  acts  of  the  "  said 
bailiff."  The  sureties  are  only  bound  with  reference  to 
acts  connected  with  his  duty  as  bailiff.  If  the  default 
complained  of  was  not  a  default  quk  bailiff,  then  the  de- 
claration is  bad. 


Bramwell  was  not  called  upon  to  reply. 


Parke,  B. — The  traverse  taken  by  the  plea  is  bad,  since 
it  may  mean  several  things.  If  another  bailiff  had  de- 
livered a  debtor  into  the  custody  of  Thompson,  having  no 
warrant,  and  he  had  suffered  the  debtor  to  escape,  though 
the  custody  might  be  unlawful,  the  defendants  would  be 
liable  to  the  sheriff;  for  under  this  covenant  they  are  re- 
sponsible for  every  escape  occasioned  by  the  default  of 
Thompson.  The  declaration,  indeed,  would  have  been  bad 
on  special  demurrer,  since  it  does  not  point  out  how  the 
default  occurred;  but  that  defect  is  cured  by  pleading 
over.  Under  the  traverse  taken  by  the  plea,  the  plaintiff 
would  be  bound  to  prove  a  default  by  Thompson  in  some 
toay,  either  with  reference  to  his  character  as  bailiff  or  as 
assumed  bailiff,  or  in  relation  to  his  duty  as  bailiff.  As 
the  Court  cannot  say  what  the  plea  means,  the  traverse 
taken  by  it  is  clearly  bad. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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1850. 

Nov.  20.         Berton  V.  William  Lawrence  and  Donald  Nicoll, 

Sheriff  of  Middlesex,  and  William  Daniells. 

SemhU,  that  JlJeBT  for  treble  damages,  under  the  29  Eliz.  c.  4,  for  ex- 
29th^Eliz!'c.  4,  tortion. — ^The  declaration  stated,  that  heretofore,  to  wit, 
agaiMt  the       ^^  ^^    ^  ^^^^  ^f  g^^  facias  was  issued  out  of  the  Court 

shenfltforex-  ' 

tortion,  on  ex-  of  Exchequer  by  and  at  the  suit  of  H.  Hexing  and  H. 
nl  writs  of  fi.  Remington  against  the  now  plaintiff,  directed  to  the  she- 
8ufficien?to  ^^  ^^  Middlesex,  and  commanding  &c.,  (setting  out  the 
allege  that  the  mandatory  part  of  the  writ) ;  which  said  writ  was  indorsed 

defendant  took  "^  '^  ,  ^' 

for  the  said  to  levy  66Z.  135.,  and  interest  on  the  same,  and  \L  for  the 
oSSn  sum*  s^id  ^^^^i  besides  sheriff's  poundage,  &c.  The  declaration 
being  a  larger   ^jj^u  gtated  in  similar  terms  the  issuinsr  of  four  other  writs 

recompense  ...  . 

than  is  by  the  of  fieri  facias  against  the  now  plaintiff  by  other  persons, 
ed,  that  is  to  ^^d  proceeded  thus: — "  Which  said  several  writs,  so  in- 
butfhe  (^iM--  ^^^sed  as  aforesaid,  were  afterwards,  to  wit,  on  fee,  de- 
ation  should  livered  to  the  defendants  William  Lawrence  and  Donald 
ought  to  have   Nicoll,  who  then  and  from  thenceforth,  until,  and  at,  and 

whaTwas  the  ^^^'  ^^^  ^^°^®  ^^  committing  the  grievance,  were  sheriff 
excess  on  each   of  the  county  of  Middlesex,  to  be  executed  in  due  form 

WWu.  

of  law:  And  the  defendants  W.  Lawrence  and  D.  Nicoll, 
so  being  and  as  such  sheriff,  by  the  defendant  William 
Daniells,  then  being  their  bailiff  in  that  behalf,  afterwards, 
to  wit,  on  &c.,  seized  and  took  in  execution  under  the  said 
several  writs  respectively,  divers  goods  and  chattels  of  the 
now  plaintiff,  of  great  value,  to  wit,  of  the  value  of  the 
monies  indorsed  on  the  said  several  writs  and  thereby  di- 
rected to  be  levied.  Nevertheless,  the  defendants  W.  Law- 
rence and  D.  Nicoll,  so  being  and  as  such  sheriff,  and  the 
defendant  W.  Daniells,  so  being  and  as  such  bailiff,  not  re- 
garding their  duty  in  that  behalf,  nor  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  but  contriving  &c., 
afterwards,  to  wit,  on  &c.,  by  reason  and  colour  of  their  se- 
veral offices  as  such  sheriff  and  as  such  bailiff  as  aforesaid, 
wrongfully,  illegally,  and  oppressively  took,  had,  and  re- 
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ceived  of  the  now  plaintiff,  for  the  serving  and  executing        1850. 
of  the  said  several  executions,  a  large  sum  of  money,  to       Bbrtom 
wit,  521.  12a  ScLj  the  same  sum  being  a  larger,  greater,     la,^ck, 
more,  and  other  consideration  and  recompense  than  hj 
the  statute  in  that  behalf  is  limited  and  appointed,  that 
is  to  say,  352.  18&  6d  more  and  other  consideration  and 
recompense  than  in  and  by  the  said  Act  is  limited  and 
appointed,  contrary  to  the  form  of  the  statute  &a     By 
means  whereof  the  now  plaintiff  was  and  is  damaged  and 
aggrieved  to  the  amount  of  the  said  sum  of  352.  18«.  6(2., 
contrary  to  the  form  of  the  statute  &c.;  and  thereby  and 
by  force  of  the  said  statute  an  action  hath  accrued  to  the 
now  plaintiff  to  demand  and  have  of  and  from  the  defend- 
ants the  sum  of  1072.  15&  6d,  being  treble  the  amount  of 
the  said  damages,"  &c. 

Special  demurrer,  assigning  for  causes,  that  it  is  left  un- 
certain what  consideration  and  recompense  ought  to  have 
been  taken  by  the  defendants ;  nor  does  it  appear  that  they 
have  taken  more  consideration  and  recompense  than  is  al- 
lowed by  law;  that  the  defendants  cannot  take  issue  upon 
the  statements  in  the  count  without  referring  to  the  jury 
the  determination  of  the  question  of  law,  whether  the  de- 
fendants have  taken  more  than  is  by  law  allowed;  that  it 
ought  to  have  been  shewn  with  particularity  what  the  sums 
were  which  the  defendants  were  entitled  to  take,  and  the 
excess,  if  any,  on  each  sum,  or  from  or  in  what  manner  or 
in  respect  of  what  charge  or  fee  the  excess  complained  of 
arose.     Joinder  in  demurrer. 

Bramwdl  (Bv/rchdl  with  him)  in  support  of  the  demur- 
rer.— The  declaration  does  not  state,  with  sufficient  particu- 
larity and  certainty,  of  what  the  extortion  consists.  Five 
writs  of  fieri  facias  are  set  out;  and  if  the  plaintiff  should 
prove  a  seizure  of  any  goods  under  those  writs,  the  matter 
would  still  be  open,  whether  tlie  defendants  had  taken  more 
than  was  allowed  by  law.     It  might  be,  that  the  goods  were 
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1850.        not  sufficient  to  satisfy  all  the  executions,  but  such  a  plea 
Berton       would  be  bad.     The  declaration  should  have  stated  how 
Lawbihcs.     i^^cl^  til©  sheriff  received  on  each  execution,  and  what  was 
the  excess  taken  on  each.     Under  the  plea  of  not  guilty, 
the  jury  would  have  to  determine  the  questions  both  of 
fact  and  law,  viz.  whether  the  defendants  took  the  amount 
alleged,  and  whether  the  same  was  a  greater  recompense 
than  allowed  by  law.     Only  one  sum  being  stated  as  the 
excess  on  several'writs,  the  defendants  cannot  tell  whether 
they  are  charged  with  extortion  upon  the  whole  amount 
realised,  or  under  any  particular  writ     [Piatt,  R,  referred 
to  WoodgcUe  v.  KnatchbuU  (a).]     Besides,  how  is  the  sheriff 
to  plead?  is  he  to  say  as  to  one  writ,  "  I  took  so  much,  and 
as  to  another  so  much?"     This  declaration  is  in  the  nature 
of  five  different  actions,  and  the  defendants  must  be  pre- 
pared at  the  trial  to  meet  a  charge  of  extortion  upon  each 
of  these  writs,  when  perhaps  the  only  question  in  dispute 
might  be  as  to  one  of  them.     [Parke,  B. — ^Would  this  de- 
claration be  supported  if  the  plaintiff  proved  five  separate 
seizures  under  five  different  writs?]     The  plaintiff  might 
prove  either  a  gross  levy  and  a  gross  charge,  or  five  sepa- 
rate levies  and  five  charges,  or  a  levy  and  a  charge  under 
one  or  more  of  the  writs.     It  might  be,  that  some  of  the 
charges  are  perfectly  justifiable,  and  upon  those  the  plain- 
tiff would  join  issue;  as  to  others,  which  could  not  be  de- 
fended, he  would  pay  money  into  Court.     In  Pilkington  v. 
Cook  (b),  this  point  was  raised  but  not  decided.     [Parke, 
B. — A  similar  objection  was  taken  in  Aehby  v.  Harris  (c), 
and  the  Court  said  there  was  great  weight  in  it.]     In  Udier 
V.  Walters  (d),  the  declaration  was  held  bad  on  special  de- 
murrer, for  not  shewing  what  excess  was  taken  on  each  fee. 
This  declaration  should  follow  the  form  of  that  in  Wriffhtup 
V.  Oreenacre  (e),  which  contained  an  averment  of  how  much 

(fl)  2T.R.  148.  id)  4Q.  B.553. 

(b)  16  M.  &  W.  615.  (e)  10  Q.  B.  1. 

(c)  2  M.  &  W.  673. 
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the  sheriff  was  entitled  to  take,  and  how  much  he  actually        1850. 


took. 


Piggott,  contr^ — The  declaration  is  in  accordance  with 
the  usual  precedenta  In  Usher  v.  Walters,  the  declara- 
tion was  framed  on  the  joint  effect  of  the  29  Eliz.  c.  4,  and 
1  Vict.  c.  55,  so  that  the  Court  could  not  tell  under  which 
statute  the  fees  were  taken,  and  on  that  ground  the  action 
failed.  In  Ashby  v.  Harris  there  was  no  averment  of  how 
much  the  sheriff  took,  but  only  that  he  took  more  than  was 
allowed  by  law.  Here  it  is  stated,  that  the  defendant  took 
52Z.  125.  3(2.,  and  that  he  took  35/.  18«.  6c2.  too  much,  so 
that  the  excess  is  easily  ascertained  by  subtraction.  Mixed 
questions  of  law  and  fact  are  frequently  submitted  to  the 
jury;  for  instance,  the  question  of  reasonable  and  probable 
cause,  in  an  action  for  a  malicious  prosecution;  or  whether 
the  defendant  is  guilty  of  a  conversion  in  an  action  of  tro- 
ver. [Parke,  B. — Is  the  plaintiff  bound  to  prove  that  the 
whole  was  levied  under  all  the  writs  at  the  same  time?] 
The  extortion  is  charged  on  the  whole  gross  sum.  Where 
several  writ«  are  delivered  to  the  sheriff,  a  levy  under  one 
is  a  levy  under  all;  and  it  is  impossible  for  the  debtor  to 
know  under  which  the  extortion  is  made.  The  declaration 
is  sufficiently  -certain  for  every  purpose. 

BramweU  replied. 

Parke,  B. — ^The  objection,  that  it  does  not  appear  with 
sufficient  certainty,  whether  the  levy  was  under  all  the 
writs  at  the  same  time,  or  how  otherwise,  is  not  raised  by 
the  special  demurrer.  The  defendants  may  have  liberty  to 
amend  by  withdrawing  the  demurrer,  if  so  advised. 

BramweU  subsequently  elected  to  amend. 

Amendment  accordingly. 


BXBTON 
V. 

Lawbixce. 
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1850. 


Nov.  22. 

On  motion  for 
a  suggestion 
to  deprive  the 
plaintiff  of 
costs  under 
the  County 
Courts  Act, 
9  &  10  Vict. 
c.  95,  an  affi- 
davit, which 
stated  that  the 
plaintiff  did 
not  dwell  more 
than  twenty 
miles /rom  the 
d^endarU,  was 
held  bad,  for 
not  shewing 
the  distance 
from  the  de- 
fendant's 
residence. 


Room  v.  Cottam. 

X  HIS  was  a  rule  nisi  to  enter  a  suggestion  to  deprive  the 
plaintiff  of  costs,  under  the  County  Courts  Act,  9  &  10  Vict 
c.  95. 

The  rule  was  obtained  on  the  affidavit  of  the  defendant, 
which  stated,  that  the  plaintiff  resided  at  Birmingham^ 
in  the  county  of  Warwick;  that  the  action  was  brought  for 
goods  sold  and  delivered  to  this  deponent  at  his  present 
place  of  residence  and  place  of  business  at  West  Bromwich^ 
in  the  county  of  Stafford,  and  that  the  goods  were  deliver- 
ed to  this  deponent  at  his  said  residence  and  place  of  busi- 
ness at  West  Bromwich,  and  within  the  jurisdiction  of  the 
County  Court  of  Staffordshire,  at  Oldbury ;  that,  at  the  time 
of  the  commencement  of  this  action,  the  plaintiff  did  not 
dwell  more  than  twenty  miles  from  this  deponent,  but 
within  twenty  miles  from  this  deponent,  that  is  to  say, 
within  seven  miles. 


Joyce  shewed  cause. — The  affidavit  is  insufficient.  In 
order  to  take  the  case  out  of  the  exception  contained  in 
the  128th  section  of  the  9  &  10  Vict.  c.  95,  it  must  appear 
that  the  plaintiff  dwelt  within  twenty  miles  of  the  defend- 
ant's residence.  Here  it  is  only  stated,  that  the  plaintiff 
dwelt  within  twenty  miles  "  from  the  defendant,"  and  the 
distance  between  Birmingham  and  West  Bromwich  is  not 
shewn.  A  similar  objection  was  held  fatal  by  the  Court 
of  Common  Pleas,  in  Johnson  v.  Ward  (a),  and  Kirby  v. 
Hickson  (6);  and  the  same  rule  was  adopted  by  this  Court 
in  Diick  V.  Barton  (c). 

The  Court  called  on 

Lush  to  support  the  rule. — It  is  enough  for  the  defend- 


(fl)  7  C.  B.  868.        (b)  1  L.  M.  &  P.  364.         (c)  4  Exch.  873. 
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ant  to  make  out  a  prima  facie  case  within  the  words  of  the  1850. 
Act;  and  if  the  parties  did  not  in  fact  reside  within  the 
prescribed  distance,  that  should  come  from  the  plaintiff  by 
answer:  BuUer  v.  Comey  {a).  In  Peterson  v.  Davis  (b), 
where  a  similar  objection  was  taken,  the  Court  of  Common 
Pleas  allowed  a  suggestion  to  be  entered.  [Alderson,  B. 
— There  the  suggestion,  being  in  the  form  of  the  affidavit, 
was  held  bad,]  In  Johnson  v.  Ward,  the  affidavit  did  not 
state  where  the  defendant  resided.  In  Hayter  v.  Fish  (c), 
the  affidavit  was  held  sufficient,  though  in  precisely  the 
same  terms  as  the  present 

Parke,  B. — I  much  doubt  the  propriety  of  the  decision 
in  Hayter  v.  Fish,  It  has,  however,  since  been  considered 
by  the  Court  of  Common  Pleas  in  the  case  of  Kirhy  v. 
Hickson,  and  expressly  overruled.  There  being,  therefore, 
two  cases  opposed  to  each  other,  we  ought  to  decide  ac- 
cording to  the  latter.  It  is  not  enough  for  the  party,  in 
the  first  instance,  to  bring  himself  within  the  words  of  the 
statute,  but  he  must  shew,  that  his  case  is  within  the  true 
meaning  of  the  Act.  This  affidavit  is  insufficient,  as  it 
does  not  state  what  was  the  distance  between  the  places  of 
residence  of  the  plaintiff  and  defendant.  If  we  once  de- 
part from  the  strict  rule,  and  admit  of  equivalents,  we 
shall  be  called  upon  to  go  further  in  each  case,  until  at 
length  it  will  be  impossible  to  assign  perjury  on  these  affi- 
davits. 

Alderson,  B. — ^I  am  of  the  same  opinion.  Kirby  v, 
Hickson  is  supported  by  Peterson  v.  Davis  and  Diick  v. 
Barton.  We  ought  never  to  be  called  upon  to  decide  as  to 
the  sufficiency  of  equivalents,  when  there  is  no  difficulty 
in  following  the  proper  form. 

Platt,  B.,  concurred. 

Rule  discharged  with  costs. 

(a)  2  Exch.  474.  (b)  6  C.  B.  235.  (c)  6  C.  B.  568. 
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1850. 

Nov.  22,  Wilson  v.  The  Caledonian  Railway  Company. 

By  the  8  &  9     X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
iiicorporat^g    ^^7  *^^  Service  of  a  writ  of  summons  should  not  be  set 
^Uwaf  Co^  aside  for  irregularity, 
pony,  Rix  The  rule  was  obtained  on  the  affidavit  of  W.  Codding- 

milee  of  which   ^  r  ^^  i  ^i^n  t-i 

are  in  Bng-  ton,  of  Qlasgow,  the  secretary  of  the  Company,  which 
iwtinScot-*^  stated,  that  the  action  was  in  debt,  and  that  the  ser- 
land,  the  Com-  yi^Q  of  the  writ  in  question  was  made  by  delivering  the 

paniefl  ClauseB  ^  ^        ^  ,  "^  ° 

Act,  8  &  9  same  to  him  whilst  he  was  attending  a  meeting  of  share- 

incorpoiated  holders  in  London.    That  the  principal  office  of  the  Com- 

TOny'B^A<S^Bo  P^'^y  ^^  always  been  in  Scotland,  and  there  was  no  more 

fiu-aflisneoee-  than  one  principal  office,  and  no  other  office  out  of  Soot- 

sary  for  carry- 
ing into  effect  land,  except  a  railway  station  at  Carlisle,  occupied  jointly 

portio^of  the  by  the  said  Company  and  the  Lancaster  arid  Carlisle  Rail- 
line.  The  yf^y  Company,  for  passengers  and  goods,  but  not  for  trans- 
of  the  Com-  acting  any  general  business  of  the  Company.  That  the 
Scotland,  and  Caledonian  Railway  Company  was  incorporated  by  the  8  & 
^ce^t  of  ^  ^'^(^i-  c.  clxii.  for  the  purpose  of  making  a  railway  from 
Scothmd,  ex-  Carlisle  to  Edinburgh  and  Glasgow ;  that  the  line  is  wholly 

cept  a  station 

at  Carlisle,  in  Scotland,  except  a  small  portion  thereof  for  the  space  of 

rocei^ng  piuL  ^ix  miles,  or  thereabouts,  which  lies  in  Cumberland   That 

b3^  t^  ^^^  plaintiff's  claim  arose  out  of  the  amalgamation  of  a 

plaintiff  hav-  Scottish  railway,  called  the  Polloc  and  Govan  and  Clydes- 

in  debt  against  dale  Junction  Railway,  with  the  Caledonian  Railway  Com- 

^^^t'  P^^y-   ^^^*  *^®  secretary  had  no  authority  from  the  Com- 

their  amalga-  pany  to  accept  service  of  process  for  them  out  of  Scotland 

mationwith       ^     J  r  r 

another  Scotch 

^wav :—  WilleSi  shewed  cause. — The  claim  in  the  present  action 

^eMi^thatBer-  .  -       i  ^ 

vice  of  the  is  transitory,  for  debts  and  contracts  are  nuUius  Iocl  The 
mona^oniSe  Court  then,  having  jurisdiction  over  the  Company,  the 
^retaiyofthe  ^jj|y  question  is,  whether  they  have  been  properly  served. 
while  attend-  At  common  law,  proceedings  against  corporations  were  by 
in  London,  distringas  on  their  lands  and  goods.  If  they  had  no  pro- 
WM  good  ser-    pg^ty,  the  only  remedy  was  in  Parliament :  1  Tidd,  Prac. 
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p.  121,  9th  edit.  Now,  however,  by  the  Uniformity  of 
Process  Act,  (2  Will.  4,  c.  39,  s.  13)  writs  of  summons  may 
be  served  on  the  secretary  of  a  corporation.  So  that  if  it 
had  rested  there,  this  service  would  have  been  regular. 
But,  in  addition,  the  1st  section  of  the  8  &  9  Vict.  c.  clxiL 
enacts,  that  the  Scotch  Companies  Clauses,  Lands  Clauses, 
and  Railway  Clauses  Consolidation  Acts,  1845,  (8  &;  9 
Vict.  cc.  17,  19,  and  33)  "shall,  so  far  as  not  otherwise 
provided  by  this  Act,  be  incorporated  with  and  form  part 
of  this  Act"  And  by  section  2,  after  reciting  '  that  a  por- 
tion of  the  railway  and  works  thereinafter  authorised  to 
be  made  and  maintained,  will  be  situate  in  that  part  of  the 
United  Kingdom  called  England,'  it  is  enacted,  "  That  so 
far  as  may  be  necessary  for  carrying  into  effect  the  object 
and  purposes  of  this  Act,  in  relation  to  such  portion  of  the 
said  railway  and  works,"  the  Companies  Clauses,  the  Lands 
Clauses,  and  the  Railway  Clauses  Consolidation  Acts,  1845, 
(8  &  9  Vict.  cc.  16,  18,  20)  "  shall  apply  to  and  form  part 
of  this  Act"  Then,  by  the  135th  section  of  the  Compa- 
nies Clauses  Act,  "  any  writ  or  other  proceeding  at  law  or 
in  equity"  may  be  served  on  the  Company  by  being  given 
personally  to  the  secretary.  And  the  137th  section  of  the 
Scotch  Act  contains  a  similar  provision.  If,  therefore, 
those  Acts  apply,  there  has  been  good  service  under  them ; 
if  not,  the  writ  has  been  well  served  under  the  2  Will.  4, 
c  39.  The  decision  in  Evans  v.  The  Dvhlin  and  Drogheda 
Railway  Company  (a),  turned  on  the  particular  language  of 
the  Company's  Act,  6  &  7  Will.  4,  c.  cxxxii.  s.  184.  Besides, 
there  the  Company  was  altogether  out  of  the  jurisdiction, 
here  the  defendants  are  clearly  within  the  jurisdiction,  with 
respect  to  that  portion  of  their  line  which  is  in  England. 
All  causes  of  action  of  a  transitory  nature  which  accrue 
abroad,  may  be  sued  on  in  this  country:  Mostyn  v.  Fabri- 
gas  (6).     If  the  Court  hold  this  service  altogether  bad,  they 


1850. 

Wilson 

V. 

Calbdoniah 
Railway  Co. 


(a)  14  M.  &  W.  142. 
VOL.  V.  U  H  H 


(h)  Cowp.  161. 
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1850.        will  in  effect  declare  that  they  have  no  jurisdiction,  even 
Wilson       bs  to  that  portion  of  the  line  which  is  in  England.     If  thej 
Calktohiah     decide  that  the  service  is  good  for  some  purposes  and  not 
Railway  Co.   f^p  others,  they  wUl,  on  every  question  as  to  the  sufficien- 
cy of  service,  be  called  upon  to  try  the  cause  it-self  on  affi- 
davits. 

Rew  in  support  of  the  rule. — The  question  depends  upon 
whether  this  is  a  Scotch  Company  or  not;  if  it  be  a  Scotch 
Company,  the  Court  has  no  jurisdiction,  and  the  service  is 
bad.  The  mere  fact  of  the  Company  possessing  property 
in  this  country  will  not  give  the  Coiui;  jurisdiction.  Though 
their  property  may  be  liable  to  seizure,  that  is  only  a  mode 
of  enforcing  jurisdiction,  which  the  argument  on  the  other 
side  confounds  with  the  question  of  jurisdiction.  The  same 
principle  will  apply  to  the  construction  of  this  Act  as  of 
that  in  Evcuas  v.  Ths  Dublin  and  Drogheda  Railway  Comr 
pany.  The  action  is  brought  for  a  claim  arising  out  of 
the  amalgamation  of  a  Scotch  Company.  [Parkey  R — 
This  corporation  has  a  double  character,  it  is  partly  Scotch 
and  partly  English,  and,  as  such,  is  amenable  to  the  Courts 
of  this  country.]  The  Scotch  Companies  Clauses  Act,  8  &  9 
Vict  a  17,  does  not  contemplate  that  a  Scotch  Company 
could  be  sued  in  England.  In  PUbrow  v.  PUbrow's  At- 
mospheric RaUway  Compa/ny  (a),  it  was  held,  that  service 
on  a  director  at  Bamet  was  not  good  service  on  a  Com- 
pany carrying  on  business  in  London.  [PlaU,  R — ^The 
Company  make  a  contract  in  England  to  carry  a  passenger 
safely  along  the  entire  line.  If  an  injury  is  done  to  him 
in  Scotland  through  the  negligence  of  the  Company,  is  he 
not  entitled  to  sue  them  in  this  coimtry?  Alderson,  B. — 
Might  not  the  Company  sue  and  be  sued  in  either  country 
upon  contracts  made  with  them?]  Possibly  they  might  in 
the  case  of  a  bill  of  exchange. 

(a)  3  C.  B.  730. 
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Parke,  R — The  rule  must  be  discharged.    I  do  not  see        1850. 
how  it  is  possible  to  say  that  this  is  not  an  English  cor-       Wilsoh 
poration  for  some  purposes;  and,  if  so,  the  writ  has  been    q^j^tohiah 
properly  served.     The  action  arises  out  of  an  obligation   Railway  Co. 
imposed  by  statute  upon  the  Company  in  its  two  fold  char- 
acter.    They  are  authorised  to  construct  a  railway  from 
Carlisle  to  the  Scottish  border;  and  all  contracts  made  by 
them  are  binding,  both  in  their  character  of  a  Scotch  and 
an  English  corporation.    Besides,  the  Lands  Clauses  Acts, 
Scotch  and  English,  are  incorporated  with  the  Company's 
Act 

Alderson,  B. — I  am  of  the  same  opinion.  The  last  cir- 
cumstance mentioned  by  my  brother  Parke,  shews  that 
this  Company  is  both  Scotch  and  English,  and  may  be  sued 
in  either  character;  and  that,  to  my  mind,  gets  rid  of  all 
difficulty. 

Platt,  B.,  concurred. 

Rule  discharged  with  costs. 


VoN  Dajdelszen  v.  Swann.  2Vb».  11. 

ASSUMPSIT  for  the  breach  of  an  agreement  to  procure  The  following 

and  hand  over  to  the  plaintiff  a  certain  dishonoured  bill  g^^l^ilg  an 

of  exchange  for  3911  10a  3d — ^Plea:  non  assumpsit  "^^^^S^^ii 

^^                                                                                       WWB  Held  BQ' 

At  the  trial,  before  PoUock,  C.  B.,  at  the  last  Kent  Sum-  misaible  in 

ovidcncfi  witii« 

mer  Assizes,  the  plaintiff  tendered  in  evidence  the  follow-  out  a  x«<^ipt 

ing  letter,  addressed  to  him  by  the  defendant:—  h^^^vii 

your  cheque  for 

"  Dear  Sir,— I  have  received  your  cheque  for  391  /.  10«.  3d.,  5»i'-  i^f-  ^-^ 

.    «         -  bein^  the  pftT' 

bemg  the  payment  for  an  overdue  bill  and  interest,  in  the  ment  for  an 

hands  of  the  Derby  and  Derbyshire  Bank;  and  I  hereby  ^afnterest, 

undertake  to  procure  and  hand  the  said  bill  over  to  you;  ^^f  ^^ 

and  I  have  now  given  you  Messrs  Dixon's  order  for  600  hereby  under- 

n  •                                                  -WT            o  take  to  pro- 
tons of  iron.                                            Yours,  &C.  cure  and  hand 

J.  SwANN."  the  said  bill 

H  H  H  2  ^^^^^  ^^^'" 


Dadxlszbr 

V, 
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1850.  Tins  letter  was  stamped  with  a  2«.  6d  agreement  stamp. 

YoM         On  the  part  of  the  defendant  it  was  objected,  that  it  wa« 

inadmissible  without  a  receipt  stamp.  The  learned  Judge 
SwANH.       overruled  the  objection,  and  a  verdict  was  found  for  the 

plaintiff,  leave  being  reserved  for  the  defendant  to  move 

to  enter  a  nonsuit. 

Lush  now  moved  accordingly. — ^The  document  is  an 
agreement,  and  also  a  receipt  for  3912. 10«.  Sd.,  and  should 
therefore  have  been  stamped  with  a  5&  receipt  stamp. 
[Pollock,  C.  B. — It  is  a  mere  undertaking  to  deliver  up  the 
bill.  Suppose  the  words  had  been  "  You  having  paid  me, 
I  undertake  to  procure  and  hand  over  the  bill  to  you  when 
I  get  it/']  The  language  of  the  Stamp  Act,  65  Geo.  3,  c. 
184,  Sched.  Part.  1,  tit.  "  Receipt,"  is  very  large.  It  enacts, 
that  "  all  receipts,  dbcharges,  and  acknowledgments, 
which  shall  be  given  for  or  upon  payments  made  by  or 
with  any  bills  of  exchange,  drafts,  promissory  notes,  or 
other  securities  for  money,  shall  be  deemed  and  taken  to 
be  receipts  given  upon  the  payment  of  money,  within  the 
intent  and  meaning  of  the  schedule/'  [Parkey  R — ^The 
case  falls  within  the  11th  exception.  The  consideration 
for  the  promise  contained  in  the  agreement  is  the  pay- 
ment of  the  amount  of  the  bUl  by  the  cheque.  There- 
fore, this  is  "  a  receipt  written  in  an  instrument  acknow- 
ledging the  receipt  of  the  consideration  money  therein  ex- 
pressed," and  the  instrument  is  "  duly  stamped  according 
to  the  laws  in  force  at  the  date  thereof,"  as  an  agreement] 


Per  Curiam  (a). — ^There  will  be  no  rule. 


Rule  refused. 


(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Ptatt,  B. 


I 
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1850. 


Job  v.  Buttebfield  and  Another.  ^r^^  22 


N  this  case^  the  plaintiff  had  obtained  a  rule  calling  on  Oneof  scvcmi 
the  defendant  Butterfield  to  shew  cause  why  a  rule,  ob-  may?ingenc- 
tained  by  him  on  the  common  affidavit,  to  change  the  ve-  ™*'  change  the 

•^       ^  .  venue  on  the 

nue  from  Middlesex  to  York,  should  not  be  set  aside.    The  common  affi- 
present  application  was  supported  by  the  affidavit  of  the  the  consent  of 
other  defendant,  which  stated,  that  the  rule  for  changing  ^dlfthc  lat- 

the  venue  had  been  obtained  without  his  assent,  which  *er  are  preju- 
diced by  that 
was  never  asked,  and  that,  if  it  had  been  asked,  he  would  step,  they 

have  refused  to  give  it  on'^speciS^'^' 

grounds,  to 


Milward  shewed  cause. — As  a  general  rule,  one  of  seve- 
ral defendants  is  entitled  to  change  the  venue  on  the  com- 
mon affidavit:  Box  v.  Read  (a).  The  only  exceptions  are 
where  some  manifest  injustice  would  arise,  unless  the  other 
defendant  joined  in  the  application.  Thus,  in  Ecdes  v. 
Holland  (6),  where  the  proceedings  were  commenced  by 
original  in  London,  the  Court  refused  to  change  the  venue 
to  a  county  palatine,  on  the  application  of  three  of  the  de- 
fendants, unless  the  fourth  joined  them  in  an  undertaking 
not  to  assign  the  want  of  an  original  for  error.  Also,  in 
Bradddey  v.  Rippon  (c),  the  Court  would  not  permit  one 
of  several  defendants  to  change  the  venue  to  a  county  pa- 
latine, assigning  as  a  reason,  that  they  had  no  authority 
to  bind  the  other  defendants  to  the  terms  of  not  assigning 
error  on  the  want  of  an  original.  A  similar  application 
was  refused  in  Groves  v.  Thackery  (d),  where  one  of  several 
defendants  had  suffered  judgment  by  default  in  Middlesex. 
But  those  exceptions  prove  the  rule.  There  is  an  anony- 
mous case  in  Chitty's  Reports  (e),  which  seems  at  variance 
with  these  authorities,  but  no  reasons  are  there  given. 

(a)  Barnes,  482 ;  Prac.  Reg.  C  (c)  5  Taunt.  87. 
r.  430.                                                        (d)  Id.  631. 

(b)  4  M.  &  Selw.  233.  (0  2  Chit.  Rop.  417. 


bring  it  back. 
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1850.  i2.  B.  MiUer  in  sm>port  of  the  rule. — ^The  practice  is  thus 

stated  ^n  Chittj's  Archbold  (a) :  ''  It  may  be  made  by  one 
of  several  defendants  One  of  several  defendants,  however, 
cannot  change  the  venue  without  the  consent  of  the  others; 
but  if  there  be  reason  to  infer  their  consent,  it  may  be 
changed  upon^R  application  of  one  of  them,  though  the 
others  have  by  pleading,  obtaining  time  on  terms,  or  even 
suffering  judgment  by  default,  lost  their  privilege''  The 
reason  is,  that  one  defendant  shaU  not  be  prejudiced  by 
the  act  of  his  co-defendant  Here  the  other  defendant 
states,  that  his  assent  was  not  asked;  and  that,  if  it  hiul 
been,  he  would  not  have  given  it 

Parke,  B. — ^The  rule  must  be  fischarged.  Box  v.  Read 
is  an  express  authority,  that  in  ordinary  cases  one  of  seve- 
ral defendants  may  change  the  venue.  The  cases  referred 
to,  in  which  the  Court  of  Common  Pleas  reftised  to  allow 
that  to  be  done,  proceeded  on  the  ground  that  the  plain- 
tiff would  be  prejudiced  by  that  step.  The  very  distinc- 
tion taken  in  those  cases  shews  that,  in  general,  the  venue 
may  be  so  changed:  if,  in  this  casii(the^th^r  defendant  is 
prejudiced  by  the  change  of  venue^^e  should  have  applied 
to  the  Court  on  special  grounds.    4^    -  '^'- 

Albebson,  B.,  and  Platt,  R,  concurred. 

Rule  discharged  with  costs. 

(a)  Vol.  2,  p.  1165,  8th  edit 
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^  1850. 

MiLNBE  V.  Field-  ^^^  ^ 

Assumpsit  for  goods  sold  and  delivered,  work  and  Where  a  build- 
labour,  and  materials^  &c.    Pleas:    non-agsumpsit,  pay-  ^w^^^ 
ment,  and  setoff.    Issues  thereon.  •  S^S'l- 

At  the  trial,  before  PoUock,  C.  B.,  at  the  last  Surrey  tailed  a  pro- 

yisOy  that  no 

Assizes,  it  appeared  that  the  plaintiff  sought  to  recover  instalment 
for  work  done  under  a  written  agreement,  whereby  the  t^^^' 
plaintiff  agreed  to  build  for  the  defendant  thirty  houses,  ^^^*^*£^h^* 
for  the  sum  of  31302.,  to  be  paid  by  instalments  as  the  defendant  a 
works  progressed.    There  were  penalties  for  the  non-per-  signed  by' the 
formance  of  the  works  |i  certain  stipulated  periods;  and  defendant ^^* 
also  a  proviso,  that  none  of  the  instalments  should  be  that  the  works 

^     ,  ,  were  peformed 

payable,  unless  the  plaintiff  should  deliver  to  the  defend-  according  to 
ant  a  certificate,  signed  By  the  surveyor  for  the  time  being  tions^We^, 
of  the  defendant,  that  the  works  had  been  in  aU  respects  ^*^rtifiaite 
well  and  substantially  performed,  according  to  the  specifi-  wa«  a  good  de- 
cati^ns  and  plan&   Some  of  the  instalments  had  been  paid,  the  geneni 
and  the  action  was  brought  to  recover  the  balance.    No  ^^f^  ^^ 
certificate  was  obtauiedftut  the  plaintiff's  counsel  tender-  ^°®J*J™®^**' 

^  '^  and  that  the 

ed  evidence  to  shefW  that  the  defendant  had  appointed  his  plaintiff  waa 
own  father  &s  his  surveyor,  and  that  although  the  works  to  prove  that 
were  in.  all  respects'  properly  done,  the  certificate  was  with-  hewl^cSiu. 
held  fraudulently  and  by  collusion  with  the  defendant    It  »io>i  ^i^h  the 
was  objected,  on  the  part  of  the  defendant,  that  this  evi- 
dence was  inadmissible;  and  the  learned  Judge,  being  of 
that  opinion,  nonsuited  the  plaintiff,  reserving  leave  for 
the  plaintiff  to  take  the  opinion  of  the  Court  upon  the 
point;  and  if  they  should  think  the  evidence  admissible, 
the  cause  was  to  be  referred. 

Lush  in  the  present  Term  (November  11)  moved  ac- 
cordingly, and  submitted,  that  the  want  of  a  certificate 
could  not  be  taken  advantage  of  under  the  general  issue ; 
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1850. 


but  that  the  proviso  should  have  been  pleaded  specially ; 

or^  at  all  events,  the  plaintiff  ought  to  have  been  allowed 

to  give  evidence  of  fraud. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — In  this  case  there  will  be  no 
rule.  Where,  by  the  contract  itself,  the  certificate  of  a  sur- 
veyor is  made  a  condition  precedent  to  the  right  to  pay- 
ment, even  if  it  be  withheld  by  fraud,  that  is  only  the  sub- 
ject of  a  cross  action.     The  nonsuit,  therefore,  was  right. 

Erule  refused. 


Nov,  16. 


C: 


TiELENS  v.  Hooper. 


By  indenture,  v^  OVEN  ANT. — ^The  declaration  stated,  that,  by  an  in- 
^^t^^to^e  denture  made  between  the  plaintiff  and  defendant,  the 
defendant,  for    plaintiff  granted  to  the  defendant,  for  a  term  of  years,  the 

a  term  of  years,  ,.  /.      .  • 

the  exclusive  exclusive  licence  to  use  a  patent  for  improvements  m  a 

a  patent,  upon  machine,  upon  payment  to  the  plaintiff  of  certain  sums  by 

certSn^^ums  ^^^  ^^  royalty  during  the  said  term.     It  then  set  out  the 

by  way  of  roy-  foUowinff  clause :  "  And  it  is  hereby  agreed,  that  if  it  shall 

alty.     The  in-  .  ,      .  ,  .  ^    i  .,' 

happen  in  any  year  during  the  continuance  of  the  said 
term,  that  the  royalty  or  royalties,  or  sum  or  sums  of  mo- 
ney hereinbefore  covenanted  to  be  paid  as  aforesaid,  shall 
not  amount  to  the  sum  of  2000/,  sterling,  then  and  in  every 
such  case,  and  as  often  as  the  same  shall  so  happen,  the 

hereby  agreed, 

that  if  it  shall  happen  in  any  year  during  the  continuance  of  the  term  that  royalties  or  sums 
of  money  hereinbefore  covenanted  to  be  paid  shall  not  amount  to  the  sum  of  2000/.  sterling, 
then  and  in  every  such  case,  and  as  often  as  the  same  shall  so  happen,  the  defendant  shall, 
within  fourteen  days  after  the  expiration  of  any  year  in  which  it  shall  so  happen,  pay  to  the 
plaintiff  such  a  sum  of  money  as  with  the  royiUty  hereby  reserved  will  amount  to  2000/.  for 
that  year;  or  if  the  defendant  shall,  at  any  time,  make  de&ult  in  payment  of  such  sum  of 
money  aforesaid,  within  the  time  appointed  for  payment,  then  it  shall  be  lawful  for  the 
plaintiff,  by  writing  signed  by  him,  and  indorsed  on  the  said  indenture  or  duplicate  thereof^ 
to  declare  that  the  said  indenture,  and  the  powers  and  licence  thereby  granted,  shall  cease 
and  determine: — JItldf  that  this  was  not  an  absolute  covenant,  on  the  part  of  the  defendant, 
to  pay  2000/.  a-ycar  during  the  term,  but  an  alternative  covenant,  enabling  the  plaintiff  to 
put  an  end  to  the  licence  on  non-payment  of  that  sum  by  the  defendant. 


denture  con 
tained  a  cove- 
nant for  pay- 
ment of  the 
royalty,  and 
also  the  fol- 
lowing:— 
"  And  it  is 
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defendant  shall,  within  fourteen  days  after  the  expiration  1850. 
of  any  year  in  which  it  shall  so  happen,  pay  to  the  plain- 
tiff, or  the  person  or  persons  entitled  to  the  patent,  such  a 
sum  of  money  as,  with  the  royalty  or  royalties  hereby  reserv- 
ed and  covenanted  and  agreed  to  be  paid  as  aforesaid,  will 
amount  to  and  make  up  the  whole  and  clear  sum  of  2000/. 
for  that  year;  or,  if  the  defendant  shall  at  any  time  make 
default  in  payment  of  such  sum  of  money  aforesaid  within 
the  time  appointed  for  payment,  then  it  shall  be  lawful  to 
and  for  the  plaintiff,  or  the  person  or  persons  for  the  time 
being  entitled  to  the  patent,  by  any  writing  signed  by  them 
or  him,  and  indorsed  on  the  said  indenture  or  duplicate 
thereof,  to  declare  that  the  said  indenture,  and  the  power 
and  licence  thereby  granted,  shall  cease  and  determine." — 
Breach,  that,  although  the  sums  by  way  of  royalty  amount- 
ed to  less  than  2000Z.  a-year,  the  defendant  had  not,  with- 
in fourteen  days  after  the  expiration  of  the  year,  paid  to 
the  plaintiff  such  a  sum  as  with  the  royalty  made  up  the 
full  sum  of  2000Z.  a-year. 

The  defendant  demurred  generally,  after  setting  out  on 
oyer  the  indenture,  which,  in  addition  to  the  above  cove- 
nant, contained  a  covenant  on  the  part  of  the  defendant 
to  pay  the  royalty.    Joinder  in  demurrer. 

Hugh  Hill  argued  in  support  of  the  demurrer  (Nov.  15). 
— This  is  not  an  absolute  covenant  to  pay  20002.  a-year 
during  the  continuance  of  the  term,  but  it  is  an  alterna- 
tive covenant,  by  which  the  defendant  has  the  option  of 
paying  the  20001  a-year,  or,  if  he  do  not,  the  plaintiff  may 
determine  the  licence.  The  covenant  must  be  construed 
according  to  the  plain  meaning  of  the  words  and  the  in- 
tention of  the  parties.  "  It  is  hereby  agreed,"  may  be 
words  either  of  condition  or  of  covenant.  Some  effect  must 
be  given  to  the  word  "  or,"  and  there  is  no  reason  why  it 
should  not  be  read  in  its  ordinary  grammatical  sense. 
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18^0.  Montague  Smith  contra. — ^This  is  a  grant  of  the  excluaive 

licence  to  use  the  patent  for  the  whole  of  the  term,  and  it 
is  reasonable  that  the  licensor  should  hare  a  rent  certain 
in  return  for  it  The  stipulation  cannot  be  construed  as  a 
condition,  without  rejecting  the  words  "  and  it  is  hereby 
agreed/^  which  import  a  distinct  and  independent  oove- 
nant  In  Bacon's  Abr.,  Covenant  (A),  it  is  said,  "  The 
law  does  not  seem  to  have  appropriated  any  set  form  of 
words,  which  are  absolutely  necessary  to  be  made  use  of  in 
creating  a  covenant;  and  therefore  it  seems  that  any  words 
will  be  effectual  for  that  purpose,  which  shew  the  party's 
concurrence  to  the  performance  of  a  future  act:  as,  if  lessee 
for  years  covenants  to  repair,  &c.,  pratnded  alwaysy  and 
it  is  hereby  agreed,  that  the  lessor  shall  find  great  timber,  Ac 
this  makes  a  covenant  on  the  part  of  the  lessor  to  find 
great  timber  by  the  word  'agreed;'  and  it  shall  not  be  a 
qualification  of  the  covenant  of  the  lessee."  This  is  not  an 
alternative  covenant,  because  no  option  is  given  to  the  co- 
venantor. There  is  an  absolute  obligation  to  pay  the  an- 
nual simi,  and  the  word  "  or  "  may  well  be  read  "  and."  If 
an  apprentice  deed  contained  a  stipulation,  that  the  ap- 
prentice should  well  and  faithfully  serve,  or  the  master 
might  put  an  end  to  the  apprenticeship,  the  latter  might 
nevertheless  sue  for  a  breach  of  the  covenant  The  term 
"provided"  may  operate  as  a  covenant:  Shep.  ToucL  ch. 
7,  p.  162. 

Hugh  Hill,  in  reply,  cited  Co.  Litt  203.  b.,  Simpson  v, 
TittereU  (a).  Hays  v.  Bickerstaffe  (b),  Warren  v.  Asters  (c). 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — ^This  was  an  action  of  cove- 
nant on  an  indenture,  by  which  the  plaintiff  granted  to 

« 

(a)  Cro.  Eliz.  242.        (b)  2  Mod.  35.        (c)  T.  Jonea,  205. 
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the  defendant  a  licence  to  work  a  patent  for  improTements  1850. 
in  a  certain  machine.  The  plaintiff  by  his  declaration 
claimed  20002.  per  annum  for  a  Certain  period^  on  the 
ground  that  the  agreement  between  the  parties  was  for  a 
minimum  rent  The  indenture  contained  a  stipulation, 
that  the  plaintiff  should  have  a  certain  share  of  the  bene- 
fit or  royalty,  as  it  was  called;  but  it  was  contended,  on 
the  part  of  the  plaintiff,  that  the  meaning  of  the  parties 
was,  that  there  should  be  a  minimum  rent  The  part  of 
the  indenture,  upon  which  that  question  arises,  is  as  fol- 
lows:— [His  Lordship  read  the  passage  above  set  out] 
The  question  submitted  for  the  opinion  of  the  Court  is 
substantially  this,  whether  the  word  "  or  *'  should  be  read 
"  and,"  that  is,  whether  there  is  a  stipulation  for  a  mi- 
nimum rent,  with  an  additional  clause,  that,  if  it  be  not 
paid,  the  licence  may  be  put  an  end  to,  or  whether  this  ia 
to  be  read  as  an  alternative  covenant,  viz.  that  if  the  party 
chooses  to  pay  the  licence  will  continue,  or  if  he  does  not 
pay,  that  then  the  plaintiff  shall  have  the  power  to  put  an 
end  to  it  We  are  of  opinion,  there  being  only  these  two  al- 
ternatives, and  the  word  "  or  ''  occurring  in  the  way  in 
which  it  does,  that  we  are  bound  to  give  effect  to  the  plain 
and  grammatical  meaning  of  these  expressions.  And  for 
myself,  I  must  say  that  I  think  that  is  by  far  the  most 
reasonable  conclusion  to  come  to.  In  the  case  of  a  patent, 
the  patentee  may  very  well  say,  ^'  If  I  grant  you  a  licence, 
which  in  substance  is  an  exclusive  licence,  reserving  to 
myself  a  certain  royalty  or  share,  if  I  find  that  that  does 
not  amount  to  a  certain  sum,  then  you  shall  either  make 
that  sum  up  to  me,  or  I  shall  have  the  power  of  putting 
an  end  to  the  licence/'  It  merely  means  this: — I  think 
the  invention  is  of  great  utility,  it  may  be  of  great  profit, 
and  if  it  turns  out  that  you,  from  a  want  either  of  spirit 
or  industry  in  pressing  it,  or  a  want  of  attention  to  busi- 
ness, or  for  any  other  reason,  do  not  make  it  available,  so 
that  my  royalty  is  gone,  then  I  claim  to  myself  the  power 
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of  taking  the  invention  from  you,  and  carrying  it  to  some 
other  person  who  will  probably  make  more  use  of  it  For 
myself,  I  think  it  is  far  more  reasonable  to  suppose  that 
the  parties  came  to  that  agreement,  than  that  they  came 
to  a  stipulation  for  a  minimum  rent  of  20002.  per  annum, 
without  being  at  all  confident  that  the  invention  would 
produce  500/.  In  construing  agreements,  as  well  as  in 
construing  Acts  of  Parliament,  the  Court  is  bound  to  put 
on  them  that  meaning  which  is  the  plain,  clear,  and  ob- 
vious result  of  the  language  used.  In  the  present  case  it 
happens,  so  far  as  my  judgment  goes,  that  the  meaning 
which  we  affix  to  the  words  used  by  the  parties,  is  also 
by  far  the  most  natural  and  probable  agreement  the  par- 
ties-would have  made  under  the  circumstances.  Our 
judgment,  therefore,  will  be  for  the  defendant 

Judgment  for  the  defendant. 


A  scire  facias 
may  be  obtain 
ed  at  the  suit 
of  a  creditor 
against  a 


Nov,  23.     Devebeux  V,  The  Kilkenny  and  Great  Southern  and 

Western  Railway  Company,  In  re  Embby. 

JlE ACOCK  moved  for  a  rule,  calling  on  George  Emery 
to  shew  cause  why  a  writ  of  scire  facias  should  not  is- 
sue against  him,  as  a  shareholder  in  the  Kilkenny  and 
fj^nt-sl^k"  C^reat  Southern  and  Western  Railway  Company,  under  the 
Company,  nn-   provisions  of  the  36th  section  of  the  Companies  Clauses 

derUie86th      *  . 

section  of  the    Consolidation  Act,  8  Vict  c.  16  (a). 

8  Vict.  c.  16, 

(the  Companies  ClaoBes  Consolidation  Act):>' Queere,  whether  that  is  the  sole  remedy. 

Where  a  Company  was  established  for  the  purpose  of  making  a  railway  in  Ireland,  and  the 
plaintiff  had  recovered  judgment  against  the  Company,  and  had  issued  a  writ  of  fi.  fx.  into 
the  county  of  Surrey,  to  which  there  was  a  return  of  nuUa  bona,  and  liad  issued  a  testatum 
fi.  fiL  into  Middlesex,  to  which  writ  there  was  alike  return,  but  he  had  not  taken  any  means 
to  levy  execution  in  Ireland,  the  Court  made  the  rule  absolute  to  issue  a  scire  facias  agaiui»t 
a  shareholder  of  the  Company,  who,  as  chairman  and  director  of  the  Company,  stat^  at  a 
genend  meeting  of  the  body,  that  the  Company  had  no  funds  to  meet  the  claims  against  the 
Company,  one  of  those  claimB  being  the  judgment  debt  of  the  plaintiff. 

(a)  That  section  enacts,  *'  that       in  equity,  shall  haTc  been  issutnl 
if  any  execution,  either  at  law  or       against  the  property  or  effects)  of 
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It  appeared  from  the  affidavits,  that  the  Company  was         ^3^* 
incorporated  by  the  9  &  10  Vict.  c.  ccclx.,  which  embodied     Dbvkbkvx 
the  Companies  Clauses  Consolidation  Act,  and  the  several  Kij^gg^T  a»d 
Acts  relating  to  railways.     The  plaintiff  had  sued  the  Com-   Gm^*  South- 
pany  in  the  present  action,  to  recover  from  them  a  certam      Wsstbrn 
amount,  aljeged  to  be  due  from  them  to  him,  as  their  local    ^^^j^  ^^ 
agent.     On  the  14th  of  July,  1849,  a  judge's  order  was        Emwit. 
made  by  consent,  to  stay  all  further  proceedings  in  the  ac- 
tion on  pajrment  of  a  certain  sum,  and  in  default  of  such 
payment  the  plaintiff  was  to  be  at  liberty  to  sign  judgment 
and  issue  execution  for  the  whole  amount,  with  costs,  &c. 
In  July  following,  default  was  made,  and  final  judgment 
was  signed  for  the  sum  of  11401  8*.  2d,  and  a  writ  of  fi, 
fa.  was  issued  into  the  county  of  Surrey,  to  which  there 
was  a  return  of  nulla  bona;  and  to  a  testatum,  which  was 
thereupon  issued  into  Middlesex,  there  was  a  like  return. 
On  the  23rd  of  January,  1850,  an  agreement  was  entered 
into  between  the  plaintiff  and  the  Company,  that  the  for- 
mer should  receive  payment  of  his  debt  hy  certain  instal- 
ments; and  that  a  copy  of  the  register  of  shareholders  in 
the  Company  should  be  supplied  to  him;  and  that,  in  case 
of  default  in  payment  of  any  one  of  the  instalments,  he 
should  be  at  liberty  to  take  proceedings  against  the  share- 
holders.   The  first  of  these  instalments  alone  was  paid, 


the  Company,  and  if  there  cannot 
be  found  sufficient  whereon  to  levy 
such  execution,  then  such  execu- 
tion nu&y  be  issued  against  any  of 
the  shareholders,  to  the  extent  of 
their  shares  respectively  in  the 
capital  of  the  Company  not  then 
paid  up :  provided  always,  that  no 
such  execution  shall  issue  against 
any  shareholder  except  upon  an 
order  of  the  Court  in  which  the 
action,  suit,  or  other  proceeding 
shall  have  been  brought  or  insti- 
tuted, made  upon  motion  in  open 


Court,  after  sufficient  notice  in 
writing  to  the  person  sought  to  be 
charged ;  and,  upon  such  motion, 
such  Court  may  order  execution 
to  issue  accordingly;  and  for  the 
purpose  of  ascertaining  the  names 
of  the  shareholders,  and  the 
amount  of  capital  remaining  to 
be  paid  up  on  their  respective 
shares,  it  shall  be  lawful  for  any 
person  entitled  to  any  such  exe- 
cution, at  all  reasonable  times,  to 
inspect  the  register  of  sharehold- 
ers without  fee." 
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ISSO.        and  the  present  application  was  made  to  obtain  the  ba- 
Dbtsbbux     Ifti^ce  still  remaining  due  to  the  plaintiff   It  appeared,  that 
Kiusmrr        ^''  Emery  was  a  shareholder  in  the  Company,  and  was 
OmsATSouYH.  one  of  its  first  directors;  and  that  he  was  the  chairmaa  at  a 
Wvnsv      half-yearly  meeting  of  the  Company,  held  on  the  30th  of 
^^J^^    August,  1860,  when  a  report  was  read,  stating,  (inter  alia) 
that,  in  consequence  of  calls  not  haying  been  duly  respond- 
ed to,  the  directors  were  unable  to  free  the  Company  firom 
its  pecuniary  engagements;  that  two  judgments  had  been 
obtained  against  the  Company,  one  of  which  was  the  pre- 
sent, and  the  other  was  one  at  the  suit  of  a  person  named 
Hitchings;  and  that,  as  the  directors  were  unable  to  satisfy 
these  demands,  no  alternative  was  left  them  but  to  allow 
the  creditors  to  take  such  steps  as  they  might  be  advised, 
to  obtain  the  amount  of  these  judgments.     On  moving 
the  adoption  of  this  report,  it  was  stated  by  Mr.  Emeiy 
himself,  that  if  the  shareholders  had  paid  up  the  calls, 
they  would  have  had  ample  ftmds  in  hand  to  meet  all  lia- 
bilities of  the  Con^pany ;  but  that,  as  it  was,  the  Company 
had  not  sufficient  funds  in  hand  to  provide  for  these  judg- 
menta 

Peacock  in  support  of  the  motion. — It  is  submitted  that 
the  present  form  of  application  is  the  correct  one.  It  has 
been  very  recently  decided  by  the  Court  of  Common  Pleas, 
in  Hitchings  v.  Kilkenny^  Jkc,  Railway  Company  (a),  that 
the  Court  will  not  allow  execution  to  issue  against  a  share- 
holder in  a  case  like  the  present,  except  by  scire  facias. 
[Parhey  B. — ^The  wording  of  this  statute,  and  that  of  the 
Banking  Act,  7  Geo.  4,  a  46,  a  13,  is  certainly  not  the 
same.  Like  the  Banking  Act,  it  provides  that  no  execu- 
tion shall  issue  against  individual  members  of  the  Company, 
except  upon  an  order  of  the  Court  ''made  upon  motion  in 
open  Court,  after  sufficient  notice  in  writing  to  the  persons 

(a)  20  L.  J.,  C.  P.,  31. 


MICHAELMAS   TERM,    14  VICT.  837 

sought  to  be  charged''    It  does  not,  however,  stop  there,        1850. 
but  contains  the  following  further  words,  which  are  not  to     ]^^^ 
be  found  in  the  previous  Act,  viz.  ''  and  upon  such  motion  „      ^' 
such  Court  may  order  execution  to  issue  accordingly.'^  OmsiT  South- 
But  then,  on  the  other  hand,  it  does  not  adopt  the  clear      ^^ULniuv 
and  decisive  language  of  the  Joint-stock  Companies  Act,    ^^^^^  ^' 
7  &  8  Vict  a  110,  s.  68,  which  says,  that  execution  may       Bubt. 
issue  by  leave  of  the  Court,  '^  without  any  sn^estion  or 
scire  facias  in  that  behalf"    It  is  to  be  presumed  that  the 
legislature  knew  what  they  had  done  the  preceding  year, 
and  they  do  not  say  in  this  statute,  that  there  shall  be  no 
necessity  for  a  scire  facias.]     It  seems,  from  the  recent 
decision  in  the  Common  Pleas,  and  from  that  of  BarUett 
V.  PenUand  (a),  that  a  scire  facias  is  the  proper  form  of 
remedy. 

The  Court  having  granted  a  rule  nisi, 

Slade  shewed  cause  in  the  first  instance. — ^This  rule 
ought  to  be  discharged,  unless  the  plaintiff  succeeds  in 
establishing  four  distinct  matters  to  the  satisfaction  of  the 
Court,  so  as  to  entitle  himself  to  the  benefit  of  the  provi- 
sions of  the  36th  section*  In  the  first  place,  he  is  bound 
to  shew  that  Mr.  Emery  is  a  shareholder  in  the  Company; 
secondly,  he  must  shew  the  amount  of  shares  he  has  in  the 
Company;  thirdly,  the  amoimt  of  calls  unpaid  on  those 
shares;  and  fourthly,  that  the  Company  have  no  sufficient 
property  on  which  execution  can  be  levied.  All  these 
matters  ought  to  be  expressly  and  distinctly  shewn  upon 
the  affidavits,  and  ought  not  to  be  left  to  be  collected  by 
mere  inference.  The  case  of  The  Netvry  and  EnnidcUlen 
Railway  Company  v.  Edmimds  (b)  shews  with  what  strict- 
ness the  Courts  will  construe  these  enactments.  That  was 
an  action  for  calls  on  shares,  and  this  Court  held,  that,  in 

(a)  1  B.  &  Ad.  704.  (b)  2  Exch.  118. 
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order  to  prove  a  man  a  shareholder  under  this  statute,  his 
name  must  be  on  the  scaled  register;  and  that,  although 
it  was  upon  the  draft  register,  even  with  his  consent,  that 
was  not  sufficient,  as  he  might  have  disposed  of  his  shares 
before  the  register  was  made  up.     The  second  and  third 
points  may  perhaps  be  put  in  issue  by  traverses  to  the 
scire  facias;  but  the  fourth  point  is  entirely  a  matter  with- 
in the  discretion  of  the  Court,  namely,  whether  the  Com- 
pany has  any  property  whereon  the  plaintiff  may,  by  the 
exercise  of  due  diligence,  obtain  the  fruits  of  his  judgment 
against  the  Company,  for  the  return  of  nulla  bona  to  the 
writ  is  a  matter  of  no  weight,  as  it  may  have  been  the 
mere  act  of  the  plaintiff's  attorney.     The  Company  may 
have  sufficient  property  in  Ireland  to  satisfy  this  demand, 
and  the  inference  to  be  fairly  drawn  from  the  affidavits 
leads  to  such  a  conclusion.     They  may  not  indeed  have 
funds  in  their  hands,  but  they  may  have  a  large  amount  of 
landed  property  and  stock  in  Ireland,  which  may  be  made 
available  for  the  purpose  of  satisfying  any  debts  to  which 
the  Company  may  be  liable.     [Parke^  B. — ^This  subject  has 
been  under  our  consideration  upon  two  occasions,  with  re- 
ference to  the  true  construction  of  the  Banking  Act,  7  6ea 
4,  c.  46;  upon  the  first  occasion  we  had  the  case  otDodgsan 
V.  ScoU  (a),  which  came  before  me.     It  was  there  sought  to 
make  a  prior  partner  in  a  bank  liable  on  a  judgment  against 
the  bank;  and  with  respect  to  the  fact  of  a  person's  being 
a  partner,  my  opinion  was,  that  there  could  be  no  doubt 
that  that  was  a  matter  to  be  tried  on  plea  to  the  scire  facias, 
and  that  I  might,  therefore,  be  less  scrupulous  in  the  deci- 
sion to  which  I  should  come ;  and  that  the  same  would  ap- 
ply to  the  case  of  a  person  sought  to  be  made  liable  as 
having  been  a  partner  at  the  time  of  the  contract  entered 
into.  There,  however,  there  was  another  question,  on  which 
I  threw  out  the  intimation  that,  whether  due  efforts  had 


(a)  2  Exch.  457. 
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been  made  to  enforce  the  plaintiff's  judgment  against  the         1850. 

parties  primarily  liable,  i.  e.  the  members  of  the  Company     DsysBEvx 

for  the  time  being,  was  a  matter  altogether  for  the  deter-  ^      ^• 

mination  of  the  Court,  and  could  not  be  questioned  by  plea   GbsatSouth- 

to  the  scire  facias,  and,  therefore,  that  I  must  decide  it  to      Wktibn 

the  best  of  my  power  on  the  materials  brought  before  me,    ^^^^^  ^' 

and  I  came  to  the  conclusion  that  sufficient  endeavours       Eksbt. 

had  been  made  in  that  case.    Then  there  is  a  subsequent 

case  o{  The  Bank  of  England  ▼.  Johnson  (a),  before  the  full 

Court,  where  the  question  arose;  and  we  were  of  opinion, 

that  a  scire  facias  under  that  statute  against  a  member  of 

the  Company,  at  the  time  of  the  contract  entered  into 

with  the  plaintiff,  ought  to  state  the  prior  execution  against 

the  members  of  the  Company  for  the  time  being,  and  that 

it  was  ineffectual.     Now,  by  parity  of  reasoning,  would  it 

be  necessary  here,  under  the  present  statute,  to  state  in 

the  scire  facias  a  prior  execution  against  the  goods  of  the 

Company,  and  that  there  was  not  sufficient  on  which  to 

levy?]   The  defendant  could  not  dispute  such  matters  upon 

the  scire  facias,  and  the  Court,  therefore,  ought  to  hesitate 

before  it  grants  such  a  remedy  against  a  shareholder. 

Peacock,  in  support  of  the  rule. — The  object  of  this  ap- 
plication is  to  make  Mr.  Emery  a  party  on  the  record. 
This  can  be  done  only  upon  certain  conditions,  which  are 
to  be  set  forth  on  the  writ  But  these  matters  are  traversable. 
Thus,  where  an  executor  applies  for  a  scire  facias,  he  must 
allege  in  the  writ  that  he  is  executor,  and  that  allegation 
is  traversable.  The  allegation,  that  there  is  no  property 
of  the  Company  on  which  the  plaintiff  could  levy  execu- 
tion, might  be  traversed,  and  would  be  like  the  issue 
raised  on  a  return  of  the  sheriff,  that  there  were  no  goods 
of  the  defendant  in  his  bailiwick  on  which  he  might  have 

(a)  3  Exch.  598. 
VOL.  V.  Ill  EXCH. 
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1850.        levied.     [Alderson,  B. — Under  particular  circumstances 

DsvERBux      ^^^  Court  may  allow  a  scire  facias  to  issue;  but,  in  the 

^      ^'  present  case,  ought  you  not  to  have  shewn  that  70a  sued 

Orkat  South-   in  Ireland,  and  had  used  your  best  endeavours  to  obtain 

Westbrw      your  debt  there?    The  Company  may  be  perfectly  solvent 

^'/»^  ^    ^  ^^^^  country,  and  have  a  large  amount  of  property.] 

Embat.       The  presumption  is  the  other  way,  for  the  affidavits  are 

uncontradicted,  which  allege  that,  at  a  meeting  of  the 

Company,  it  was  stated  that  they  had  not  any  funds  by 

which  they  were  enabled  to  satisfy  the  demand 

Pollock,  C.  B. — I  think  that  this  rule  ou^t  to  be  made 
absolute.    It  is  an  application  on  the  part  of  the  plaintiff 
under  the  8th  Yict  c.  16,  s.  36,  which  received  the  royal 
assent  in  the  month  of  May,  1845.     By  virtue  of  that  sec- 
tion, the  Court  has  power  to  award  execution  against  any 
of  the  shareholders  of  a  Company  "  to  the  extent  of  their 
shares  respectively  in  the  capital  of  the  Company  not  then 
paid  up;  provided  always,  that  no  such  execution  shall 
issue  against  any  shareholder,  except  upon  an  order  of  the 
Court  in  which  the  action,  suit,  or  other  proceeding  shall 
have  been  brought  or  instituted.''    We  are  told  that  the 
Court  of  Common  Pleas  have  very  recently  decided  that 
execution  in  the  usual  form  cannot  be  issued  in  cases  like 
this,  but  that  a  scire  facias  is  necessary.    On  the  present 
occasion  application  is  made  for  a  scire  facias  only,  and 
not  for  execution  in  any  other  shape;  and  it  therefore  be- 
comes altogether  unnecessary  to  say  anything  about  the 
decision  to  which  reference  has  been  made.   On  ai^ument 
it  might  turn  out  that  the  decision  is  perfectly  well  found- 
ed, and  for  the  reasons  I  am  about  to  state.    The  power 
given  to  the  Court  by  the  language  of  the  stat  8  Vict  c.  16, 
is  to  order  execution,  and  not  to  issue  a  scire  facias.    I  am 
therefore  anxious  to  state  my  reasons  for  thinking  we  may 
do  so,  though  we  might  issue  execution  if  we  thought  proper 
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Inasmuch  then  as  the  execution  spoken  of  in  this  section        1850. 
is  to  issue  upon  certain  conditions,  i.  e.  eertain  matters  be-     Dxtbrevx 
ingthe  foundation  for  it,  it  is  manifest  that  the  Court  must  ^      ^• 
have  the  power  to  investigate  the  truth  of  those  matters  ad-  Owbat  South- 
vanced  as  the  foundation  of  the  scire  facias.  It  is  like  the      Wsstebh 
case  put  by  the  plaintiff's  counsel,  of  an  executor  who  ap-         5J*^ 
plies  for  a  scire  facias.     He  must  allege  that  he  is  execu-       Bmbt. 
tor,  and  that  allegation  may  be  traversed.    It  appears  to 
me,  that  inasmuch  as  the  Court  has  the  full  power  of 
investigating  the  truth  of  such  matters,  but  that  these 
matters,  if  questioned,  may  be  submitted  to  the  consider- 
ation of  a  jury,  it  is  far  better  that  the  investigation 
should  take  place  by  means  of  a  traverse  of  an  allega- 
tion to  a  scire  facias,  rather  than  by  an  issue  directed 
by  the  Court.     Supposing,  therefore,  that  the  Court  may 
issue  execution,  it  may  also  issue  a  scire  facias;  and  I 
state  this  with  the  view  of  excluding  any  inference  that  I 
either  concur  in  or  dissent  from  what  is  stated  to  be  the 
opinion  of  the  Court  of  Common  Pleas.    "We  are  now  not 
asked  to  issue  execution,  but  a  scire  facias.     I  am  clearly 
of  opinion  that  the  plaintiff  is  entitled  to  have  the  scire 
facias.     As  to  the  decision  of  the  Court  of  Common  Pleas, 
to  which  we  have  been  referred,  I  think  it  is  extremely 
possible  that  the  Court  did  not  decide  that  under  no  cir- 
cumstances could  they  issue  execution.    If  they  can  issue 
a  scire  facias,  it  is  within  their  discretion  to  say  which  of 
the  two  they  will  issue;  and  on  the  present  occasion,  I  am 
by  no  means  satisfied  that  a  scire  facias  would  not  be  the 
course  best  adapted  to  attain  the  ends  of  justice.     The 
question,  whether  execution  might  issue  or  not,  certainly 
forms  no  part  of  our  judgment;  but  it  may  be  observed 
that,  in  the  previous  Act  of  the  7  &  8  Vict.  c.  110,  which 
was  passed  in  September,  1844',  it  expressly  enacts,  in  the 
68th  section,  that  the  Court  on  motion  or  summons  may 
direct  execution  "  without  any  suggestion  or  scire  facias 
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in  that  behalf/'  In  the  last  statute  nothing  is  said  about 
suggestion  or  scire  facias,  and  it  may  be,  that  the  legisla- 
ture having  once  expressly  enacted  in  distinct  terms  that 
the  Court  may  by  leave  permit  execution  to  be  issaed 
without  suggestion  or  scire  facias,  and  afterwards  having 
used  the  language  of  the  section  before  us,  that  if  there 
cannot  be  found  sufficient  property  of  the  Company  where- 
on to  levy  execution,  such  execution  may  be  levied  against 
the  shareholders  by  leave  of  the  Court  where  the  suit  shall 
be  pending; — it  may  be,  that  the  course  of  proceeding  to 
which  I  have  alluded  having  been  once  adopted  in  express 
terms,  the  legislature  considered  it  only  necessary  to  use 
such  terms  as  would  lead  by  implication  to  the  same  con- 
clusion. We  need  not,  however,  decide  that  point  now; 
but  I  could  not  express  my  concurrence  with  the  rest  of 
the  Court  in  granting  this  rule,  without  guarding  against 
any  prejudice  to  the  opinion  that  execution  might  issue 
without  the  intervention  of  a  scire  facias. 


Parke,  B. — I  am  of  the  same  opinion.  The  only  ques- 
tion upon  which  we  are  called  to  express  any  opinion  is, 
whether  a  scire  facias  ought  to  issue  in  the  present  case; 
and  on  the  affidavits  before  us  I  think  there  is  a  sufficient 
case  to  call  on  us  to  issue  one.  In  that  scire  facias  I  ap- 
prehend it  will  be  necessary  to  state,  according  to  the  im- 
pression of  this  Court  in  The  Bank  of  England  v.  Johnson, 
that  which  must  come  as  preliminary  matter,  before  the 
Court  exercises  its  jurisdiction  at  all  by  issuing  a  scire 
facias  against  a  person  who  has  not  paid  his  calls,  that  ex- 
ecution at  law  has  issued  against  the  property  and  effects 
of  the  Company,  and  that  there  has  not  been  found  suffi- 
cient whereon  to  levy  such  execution.  That  is  a  prelimi- 
nary proceeding  to  give  the  Court  jurisdiction  to  issue  ex- 
ecution against  an  individual  member  of  the  Company. 
This  Court  will  exercise  its  jurisdiction  according  to  its 
view  of  the  necessity  for  the  remedy;  and  it  must  be  satis- 
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ficd  that  due  pains  have  been  taken  to  obtain  execution        1850. 
upon  any  property  the  Company  may  possess.     A  prima     d«v«rbux 
facie  case  must,  therefore,  be  made  out  that  there  is  ^      ^* 

'  '  KiLKEKHT  AND 

nothing  on  which  to  levy,  and  upon  that  we  are  to  exer-   GbkatSouth- 
cise  OUT  judgment  whether  a  scire  facias  ought  to  issue.      Wbotbrh 
And  to  exercise  that  discretion  properly  in  this  case,  we         /^^^ 
are  to  inquire  whether  the  plaintiff's  debt  could  be  levied       Ei«iiT. 
on  or  satisfied  from  the  Irish  property  of  this  Company,  as 
they  probably  have  more  in  Ireland  than  in  this  country. 
Now,  the  statement  made  at  the  meeting,  that  the  Com- 
pany had  no  property  at  all,  is  sufficient  to  warrant  us  in 
awarding  this  proceeding.     Undoubtedly,  the  scire  facias 
will  state  that  Mr.  Emery  is  a  shareholder  in  the  Company 
who  has  not  paid  up  his  shares,  and  also  the  amount  paid  on 
each  respective  share;  all  those  facts  will  be  stated  in  the 
scire  facias,  and  are  traversable  matters,  to  be  decided  by  a 
jury.    It  is  enough  to  say  that  a  prima  facie  case  has  been 
made  out     This  rule,  therefore,  must  be  made  absolute. 

Aldbbson,  B. — It  is  clear  that  there  is  prima  facie  evi- 
dence as  to  the  first  three  points,  all  three  of  which  may  be 
put  in  issue  by  pleas  to  the  scire  facias.  Then,  as  to  the 
fourth,  it  was,  properly,  much  argued  by  Mr.  Slade,  and  I 
thought  at  one  time  the  argument  would  be  successful,  that 
in  order  to  found  the  jurisdiction  of  the  Court,  we  must  be 
satisfied  that  the  point  might  be  raised  by  scire  facias,  how 
the  party  has  endeavoured  in  England  to  obtain  satisfac- 
tion for  his  debt;  but  that  is,  in  truth,  a  matter  for  the  dis- 
cretion of  the  Court,  whether  the  scire  facias  is  to  issue,  and 
that  must  depend  on  the  decision  of  the  question,  whether 
there  is  reasonable  evidence  of  property  elsewhere,  which 
might  be  made  available  for  payment  from  the  funds  of 
the  Company.  If,  therefore,  it  had  appeared  that  there 
was  abundance  of  property  in  Ireland,  which  the  party 
might  attain  by  proper  application,  I  should  say  that 
under  such  circumstances  we  ought  not  to  grant  a  scire 
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1850.        facias.    But,  as  it  appears  that  it  was  stated  by  Mr.  Emery, 

^^^J[2^     at  the  meeting  of  the  Company,  that  the  Company  had  no 

^-  funds  whatever,  I  think  the  discretion  of  the  Court  will  be 

KiLKSNNT  AKD 

Great  South-  rightly  exercised  in  acceding  to  the  plaintiff's  application. 

BRH  AKD 

Westebh 

^^/»^  ^'  Platt,  B. — I  am  of  opinion  that  the  scire  facias  ought  to 
£jissT.  go,  as  otherwise  great  inconvenience  would  arise.  The 
facts  in  litigation  between  parties  ought  to  be  tried  by  a 
jury  without  the  intervention  of  an  issue,  which  is  not 
pointed  out  by  this  statute.  Facts  should  not  be  submit- 
ted to  the  tribunal  of  thb  Court;  for  it  is  not  our  duty  to 
try  facts,  but  to  expound  the  law,  and  facts  are  for  the  jury. 
As  to  issuing  a  scire  facias  in  cases  like  the  present^  there  is 
no  difficulty.  A  scire  facias  is,  in  a  certain  sense,  an  original 
action;  but  here  it  is  in  truth  a  continuation  of  the  origi- 
nal cause  of  action — it  is  a  scire  facias  on  a  judgment, 
which  is  a  continuation  of  the  old  cause,  giving  the  party 
against  whom  it  takes  place  an  opportunity  of  traversing 
the  facts  therein  stated.  I  think,  therefore,  that  this  scire 
facias  should  go ;  the  facts  before  us  are,  in  my  judgment, 
qidte  sufficient  to  award  this  proceeding.  My  learned  bro- 
thers have  sufficiently  stated  the  grounds  upon  which  they 
found  their  opinions,  and  I  can  only  add  that  I  agree  in  the 
opinions  so  expressed.  The  rule,  therefore,  will  be  abso- 
lute. 

Rule  absolute. 
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1860. 

Harvey  v,  Hudson.  Nov,  16, 

L/ ASE  against  the  keeper  of  the  Queen's  Prison.    The  -^T*™^* ^^ 
declaration  stated,  that  the  plaintiff  had  recovered  judg-  the  i  &  2 
ment  in  this  Court  against  one  WiUiam  Port  Hallows,  for  Sutd'^out  of 
a  debt  of  201  7a  S^d,  with  24?.  19a  8d  costs,  &a;  that,  at  ^J^J^coSrt 
the  time  of  the  judgment,  Hallows  being  a  prisoner  in  the  dated  8th  of 
Queen's  Prison,  of  which  the  defendant  was  then  the  keeper,  wi^  directed 
in  execution  at  the  suit  of  one  W.  G.  Smith,  the  plaintiff  ^JheQ^s 
sued  out  a  habeas  corpus  ad  satisfaciendum  directed  to  the  Prieon,  and 

,  ,  ordered  that 

defendant,  commanding  him  to  have  the  body  of  Hallows  a  prisoner 
before  the  Barons  of  the  Exchequer  on  the  1 5th  of  April,  shoSd*!^ 
1850,  to  satisfy  the  plaintiff  his  debt  and  damages;  that  the  ^^^^^^^^ 
writ  was  delivered  to  the  defendant  on  the  28th  of  March,  the  detainer 
1850,  whilst  Hallows  was  in  his  custody;  but  that  the  de-  to  the  detain- 
fendant,  instead  of  obeying  the  said  writ,  suffered  HaUows  Se'^Si'od  of 
to  be  at  large,  and  had  not  his  body  according  to  the  exi-  three  calendar 

months  from 

gency  of  the  said  writ,  but  falsely  alleged  that  Hallows  the  7th  of  Jan- 
was  entitled  to  be  at  large,  and  returned  to  the  Court  that  ^Tdateofthe 
Hallows  was  discharged  out  of  the  defendant's  custody  by  I!j^3l^5^t^ 
virtue  of  a  warrant  of  the  Court  of  Insolvent  Debtors,  dated  the  instrument 
the  8th  of  April,  and  that  Hallows  was  not  in  custody  at  an  order  to 
the  suit  of  the  plaintiff,  nor  had  he  surrendered  or  been  di^ST^^t^e 
produced  before  the  Barons  of  the  Exchequer. — Plea,  not  prisoner  /(w^- 

'^  .  ,    .  .  .  w'*^!  aiid  that 

guilty  "  by  statute; "  upon  which  issue  was  joined.  he  vas  bound 

At  the  trial,  before  Jfar^m,  B.,  at  the  London  Sittings  orderl-Heid, 

in  the  present  Term,  it  appeared  that  the  defendant  was  ^^^^y^^  ^^^ 

the  keeper  of  the  Queen's  Prison,  and  that  Hallows  had  good  defence  to 

•       t       1   n      t        >  1  1  •/•!        i'«iT»"^  action  for 

been  in  the  defendant  s  custody  at  the  suit  of  the  plamtin  not  bringing 
under  a  writ  of  ca.  sa.  issued  out  of  the  Palace  Court ;  but  und^erVS^ae 

corpus,  deli- 
vered to  the  keeper  before  he  had  discharged  the  party,  but  returnable  after  such  discharge : 
— Hdd,  also,  that  such  defence  was  admissible  under  a  plea  of  not  guilty  "  by  statute/' 
under  the  110th  section  of  the  1  &  2  Vict.  c.  110. 

Qucere,  whether  an  acyudication  of  the  Insolvent  Debtors  Court,  in  a  form  similar  to  that 
of  the  warrant,  is  good. 
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1850.  that,  on  the  2nd  of  January,  Hallows  signed  his  petition 
for  his  discharge,  under  the  1  &  2  Vict,  c  110,  s.  35;  on 
the  7th  January,  the  vesting  order  was  made,  and  on  th^ 
4th  of  March  the  insolvent  filed  his  schedule.  On  the  27th 
of  March,  the  plaintiff  sued  out  a  habeas  corpus  ad  satij- 
faciendum  returnable  on  the  15th  of  April  On  the  Sth 
of  April  the  petition  came  on  for  hearing,  when  the  In- 
solvent Court  made  the  following  adjudication: — "  It  i- 
adjudged  and  ordered,  that  the  said  prisoner  shall  be  dis- 
charged from  custody,  and  entitled  to  the  benefit  of  the 
said  Act  forthwith  as  to  the  several  debts  and  sums  of 
money  due  or  claimed  to  be  due  on  the  7th  of  January, 
1850,  being  the  time  of  making  the  order  vesting  the  es- 
tate and  effects  of  the  said  prisoner,  pursuant  to  the  statute 
in  that  behalf,  from  the  said  prisoner  to  the  several  persons 
named  in  the  schedule  as  creditors  or  claiming  to  be  cre- 
ditors for  the  same  respectively,  or  for  which  such  persons 
gave  credit  to  the  said  prisoner  before  the  said  time  of 
making  such  vesting  order,  and  which  were  not  then  pay- 
able, and  as  to  the  claims  of  all  other  persons  not  now 
known  to  the  said  prisoner,  who  may  be  indorsees  or  hold- 
ers of  any  negotiable  security  set  forth  in  the  said  schedule 
so  sworn  as  aforesaid :  excepting  as  to  a  certain  debt  due 
from  the  said  prisoner  to  Joseph  Harvey  (the  plaintiff),  and 
also  as  to  a  certain  other  debt  due  from  the  said  prisoner 
to  J.  D.  Davis.  And  forasmuch  as  it  appears  to  the  said 
Commissioner  that  the  said  prisoner  hath  put  the  said  J. 
Harvey  to  unnecessary  expense  by  a  vexatious  defence  to 
a  suit  for  the  recovery  of  his  debt,  it  is  adjudged  and  or- 
dered, that  the  said  prisoner  shall  be  discharged  from  cus- 
tody, and  entitled  to  the  benefit  of  the  said  Act,  as  to  the 
said  J.  Harvey,  so  soon  as  the  said  prisoner  shall  have  been 
in  custody  at  the  suit  of  the  said  J.  Harvey,  creditor  for 
the  same  debt,  for  the  period  of  three  calendar  months,  to 
be  computed  from  the  said  time  of  making  siich  vesting  order 
as  aforesaid.     And  forasmuch  as  it  appears  to  the  said 
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Commissioner,  that  the  said  prisoner  hath  contracted  the  1850. 
debt  with  the  said  J.  D.  Davis  hj  means  of  false  pretences, 
it  is  adjudged  and  ordered,  that  the  said  prisoner  shall 
be  discharged  from  custody,  and  entitled  to  the  benefit  of 
the  said  Act^  as  to  the  said  J.  D.  Davis,  as  soon  as  the  said 
prisoner  shall  have  been  in  custody  at  the  suit  of  the  said 
J.  D.  Davis,  creditor  for  the  same,  for  the  period  of  eight- 
een calendar  months,  to  be  computed  from  the  sud  time 
of  making  such  vesting  order  as  aforesaid."  On  the  same 
8th  of  April,  no  detainer  having  been  lodged  against  the 
prisoner  at  the  suit  of  J.  D.  Davis,  the  following  warrant 
was  directed  to  the  defendant: — 

"Gaoler'8 Warrant,"^  "  Upon  adjudication  duly  made  herein 
Forthwith  and  at  >it  is  ordered,  that  the  said  prisoner 
a  future  period."  J  gj^aH  j^^  discharged  from  your  custody 

forthwith^  as  to  the  detainer  of  W.  Q.  Smith ;  and  that  the 
said  prisoner  shall  be  discharged  from  your  custody  as  to 
the  detainer  of  J.  Harvey  at  the  period  of  three  calendar 
months,  to  he  computed  from  the  7th  day  ofJ(MmaTy^  1850, 
being  the  time  of  making  the  order  vesting  the  estate  and 
efiectsof  the  said  prisoner,  pursuant  to  the  statute  in  that 
behalf;  and  for  so  discharging  the  said  prisoner  from  cus- 
tody, as  to  the  several  detainers  respectively,  this  shall  be 
your  sufficient  warrant."  "  By  the  Court" 

This  warrant  was  lodged  with  the  defendant  at  the 
Queen's  Prison  on  the  9th  of  April,  and  on  the  same  day 
the  defendant  discharged  the  prisoner  in  obedience  to  the 
warrant.  On  the  15th  of  April  the  defendant  made  a  re- 
turn to  the  writ,  that  Hallows  was  discharged  out  of  his 
custody  as  to  the  detainer  of  the  plaintiff  on  the  9th  of 
April  by  a  warrant  of  the  Insolvent  Debtors  Court 

Upon  this  state  of  facts,  it  was  objected  on  the  part  of 
the  plaintiff,  first,  that  this  evidence  was  not  admissible 
under  the  plea  of  not  guilty  "  by  statute;"  and  secondly, 
that,  assuming  the  evidence  to  be  admissible,  both  the  war- 
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1850.  rant  and  the  adjudication  were  bad,  and  afforded  the  de- 
fendant no  defence  to  the  action.  The  learned  Judge,  how- 
ever, was  of  a  contrary  opinion  upon  both  points,  and  told 
the  jury  that  the  defendant  was  bound  to  obey  the  war- 
rant, which,  in  his  opinion,  was  good.  A  verdict  having 
been  found  for  the  defendant — 

Baddejf  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.— ^The  adjudication  and  warrant  did  not  afford 
the  defendant  any  justification  for  his  disobedience  to  the 
writ  of  habeas  corpus.  In  the  first  place,  the  adjudication 
is  bad  upon  two  grounds:  it  is  insensible  upon  the  face 
of  it,  and  it  does  not  comply  with  the  provisions  of  the 
statute  under  the  authority  of  which  it  is  professed  to  be 
framed.  It  is  altogether  insensible,  for  it  orders  the  debtor 
to  be  imprisoned  at  the  suit  of  the  plaintiff  for  three  calen- 
dar months  from  the  date  of  the  vesting  order,  that  period 
having  expired  at  the  date  of  the  adjudication.  It  is  there- 
fore an  order  to  imprison  a  party  at  a  future  period,  when, 
at  the  time  the  order  is  made,  the  period  has  elapsed.  The 
adjudication  is  also  bad,  for,  by  the  76th  section  of  the  1 
&  2  Yict.  a  110,  the  Commissioner  may  discharge  a  prison- 
er forthwith,  or  as  soon  as  he  shall  have  been  in  custody,  cU 
ike  suit  of  one  or  more  of  the  persons  as  to  whose  debts  and 
claims  such  discharge  is  adjudicated,  for  a  period  of  not 
more  than  six  montha  But  in  the  present  case  the  debtor 
had  not  been  in  custody  at  the  suit  of  the  plaintiff;  for  a 
writ  of  habeas  corpus  ad  satisfaciendum  had  been  lodged 
by  the  plaintiff,  and  that  proceeding  is  not  a  writ  of  exe- 
cution. [Parke,  R — ^You  had  better  direct  your  argument 
to  the  question  as  to  the  validity  of  the  warrant,  as  the 
officer  is  only  bound  to  notice  the  warrant,  and  not  the 
adjudication :  Thomas  v.  Hudson  (a).]  The  warrant  is  bad, 
for  like  the  adjudication  it  is  insensible;  for  it  orders  that 

(a)  14  M.  &  W.  353- 
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the  prisoner  be  dischai^ed  forthwith,  and  also  at  a  future  i860, 
period  to  be  computed  from  a  time  which  is  past  It  is 
therefore  void,  and  affords  no  justification  to  the  defend- 
ant: Watson  ▼.  BodeU  (a).  By  the  76th  section  of  the 
1  &  2  Vict  c.  110,  the  Insolvent  Court  has  power  to  dis- 
charge a  prisoner  either  ''  forthwith  or  so  soon  as ''  he  has 
been  in  custody  at  the  suit  of  a  creditor  for  any  period 
not  exceeding  six  months;  and  the  77th  and  78th  sec- 
tions give  the  power  of  imprisonment  to  the  extent  of 
three  years  under  certain  circumstances.  Now,  as  these 
powers  are  given  in  the  alternative,  the  Court  must  decide 
at  which  of  the  two  periods  the  debtor  is  to  be  discharged. 
[Parkey  R — The  language  of  the  warrant  directs,  although 
in  a  somewhat  verbose  and  periphrastic  manner,  the  gaoler 
to  discharge  the  debtor  forthwith,  at  the  same  time  stating 
that  the  party  has  been  in  custody  for  a  certain  period. 
Alderson,  B. — It  is  the  duty  of  the  gaoler  to  look  to  the  war- 
rant alone,  and  to  obey  it.  The  expression  in  the  warrant 
is  equivalent  to  a  direction  to  him  to  discharge  the  debtor 
forthwith,  and  that  he  is  bound  to  do.  The  objection,  that 
the  day  of  discharge  is  to  be  computed  firom  a  day  that  is 
past,  would  apply  to  many  sentences  passed  at  the  assizes, 
when,  upon  a  day  some  time  after  the  commencement  of 
the  assizes,  a  prisoner  is  ordered  to  be  imprisoned  for  one 
day,  which  is  in  effect  an  order  for  his  immediate  discharge.] 
Secondly,  this  evidence  was  not  admissible  under  the  de- 
fendant's plea.  The  110th  section  of  the  1  &  2  Vict  a  110, 
provides  that,  if  any  action  is  brought  against  the  gaoler 
for  an  escape  or  for  not  performing  the  duty  of  his  office  in 
pursuance  of  that  Act,  he  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.  That  provision  does 
not  apply  to  this  defence,  for  the  action  is  brought  for  dis- 
obedience to  a  writ  of  a  superior  Court.  [Alderson,  B. — 
If,  as  was  contended  in  one  part  of  the  argument,  the  debt- 

(a)  14  M.  &  W.  57. 
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1850.  or  was  not  in  the  defendant's  custody,  the  general  issue 
alone,  without  the  aid  of  this  provision  in  the  statute,  would 
be  sufficient;  for  in  such  case  the  defendant  would  not  be 
guilty  of  any  breach  of  duty,  as  the  officer  is  not  bound  to 
obey  the  writ,  unless  he  has  the  party  in  his  custody.]  It 
was  the  defendant's  duty  to  hare  obeyed  the  writ  It  was 
not  necessary  that  the  debtor  should  be  in  custody;  he 
might  have  put  in  bail  for  his  appearance. 

Pollock,  C.  B. — In  all  cases  in  which  there  is  any  doubt, 
this  Court  is  in  the  constant  habit  of  granting  a  rule;  but 
where  there  is  no  doubt  whatever,  as  in  the  present  case, 
the  better  course  is  to  express  our  opinion  at  once  upon 
the  matter;  and  I  am  clearly  of  opinion  that  there  ought 
to  be  no  rule.  This  is  an  action  against  a  gaoler  for  a  fabe 
return  to  a  writ  of  habeas  corpus,  to  which  the  defendant 
has  pleaded  the  general  issue  by  statute.  There  are  two 
substantial  questions  which  we  have  to  decide.  The  first 
question  is,  whether  the  facts,  as  they  appeared  at  the  trial, 
afford  a  good  answer  to  this  action;  and  secondly,  whether 
it  was  competent  to  the  gaoler  to  avail  himself  of  the  de- 
fence so  disclosed  under  the  plea  of  the  general  issue  by 
statute.  Now,  with  respect  to  the  latter  point,  I  am  not 
certain  that  the  defendant  might  not  have  given  this  mat- 
ter in  evidence  wholly  irrespective  of  the  protection  which 
the  statute  affi)rds  him,  by  allowing  him  to  plead  the  gene* 
ral  issue,  and  to  give  his  defence  under  it;  for,  by  the  New 
Rules,  the  plea  of  not  guilty  in  an  action  on  the  case  operates 
as  a  denial  of  the  breach  of  duty  or  wrongful  act  alleged 
to  have  been  done  by  the  defendant;  and  therefore  the 
simple  plea  of  not  guilty  would  probably  have  been  suffi- 
cient for  the  defendant's  purpose.  But  it  is  not  necessary 
to  give  any  decisive  opinion  upon  that  point,  for  the  1 10th 
section  of  the  1  &  2  Vict  c.  1 10,  expressly  enacts,  that  in  an 
action  against  the  keeper  of  any  prison  for  not  performing 
the  duty  of  his  office  in  pursuance  of  the  Act,  he  may  plead 
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the  general  issue,  and  give  the  Act  and  special  matter  in  1850. 
evidence.  Upon  the  other  question,  Mr.  Badeley  in  his  ar* 
gument  called  our  attention  to  the  distinction  between  the 
terms  ''  forthwith ''  and  "at  a  future  period; "  and  for  this 
purpose  he  cited  several  of  the  sections  of  the  Act;  but,  in 
truth,  I  do  not  find  any  such  distinction  whatever  made  in 
the  Act.  It  is  true,  that  in  the  margin  of  the  warrant  the 
words  "forthwith  and  at  a  future  period''  appear,  but  they 
form  no  part  of  the  warrant  itself.  Now  the  word  "future  " 
has  no  reference  to  the  time  when  the  warrant  issued,  but 
to  the  date  of  the  vesting  order;  and,  by  the  enactments  of 
the  statute,  the  Insolvent  Court  may  adjudge  and  discharge 
the  insolvent  either  forthwith,  or  at  a  time  to  be  computed 
with  reference  to  the  date  of  the  vesting  order.  The  ad- 
judication has  nothing  to  do  with  the  present  case.  The 
gaoler  was  protected  by  the  warrant,  which  directed  him 
that  the  discharge  of  the  prisoner,  as  to  the  detainer  of  the 
plaintiff,  should  take  place  at  the  end  of  three  calendar 
months,  to  be  computed  from  the  7th  of  January,  1850. 
At  the  time  when  that  warrant  was  placed  in  the  defend- 
ant's hands,  that  period  had  elapsed.  I  do  not  think  that 
we  are  called  upon  to  speculate  whether  the  Commissioner 
had  adopted  the  proper  form  of  adjudication,  for  there  was 
a  warrant  in  existence  which  required  the  gaoler  to  dis- 
charge his  prisoner  at  once;  and  he  was,  therefore,  com- 
pletely justified  in  discharging  him.  But  then  it  was  said, 
that  the  gaoler  ought  to  have  taken  bail  for  him,  or  to  have 
had  him  before  the  Court,  in  obedience  to  the  writ  of 
habeas  corpus.  But  I  think  that  he  had  no  power  to  take 
bail;  and  that  if  he  had  done  so,  he  would  have  subjected 
himself  to  an  action,  which  might  have  resulted  in  the  re- 
covery of  very  severe  damages  against  him.  As  to  taking 
the  debtor  again  into  custody  after  he  had  discharged  him, 
I  am  clearly  of  opinion  that  he  could  not  have  done  so; 
for,  in  the  case  of  discharge  from  custody,  the  rule  would 
be  the  same  as  it  would  be  in  case  he  had  become  a  peer  or 
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1850.        member  of  Parliament,  for  the  writ  which  orders  his  dis- 
Harybt       charge  prevents  the  gaoler  from  obeying  the  writ  of  habeas 
corpu&    The  gaoler  has  no  longer  any  power  over  him. 
For  these  reasons  there  ought  to  be  no  rule. 

Parke,  B. — ^I  am  of  the  same  opinion,  and  I  entertain 
no  doubt  whatever  upon  the  matter.  There  are  in  reality 
three  questions  which  Mr.  Baddey  has  raised  in  this  case 
First,  whether  the  defendant  was  justified  in  dischai^ng 
the  debtor  out  of  custody.  Secondly,  whether  the  defence 
was  admissible  under  the  plea  of  the  general  issue  by  sta- 
tute. And  thirdly,  whether  the  defendant  ought,  not- 
withstanding the  warrant  of  the  Insolvent  Court,  to  have 
brought  up  the  debtor  at  the  return  of  the  writ  of  habeas 
corpus.  With  respect  to  the  first  of  these  questions,  I 
think  that  it  is  disposed  of  by  the  case  of  Thomcu  v.  Hud- 
son, in  which  it  was  decided  that  a  gaoler  is  protected  by 
the  warrant,  which  alone  he  is  bound  to  look  at  and  to 
obey.  Then  comes  the  question,  whether  the  warrant  is 
void.  I  think  that  it  is  not  When  its  meaning  is  pro- 
perly considered,  it  is  in  effect  an  order  for  the  immediate 
discharge  of  the  prisoner.  The  document  is  drawn  up  inar- 
tificially,  and  the  mode  in  which  its  object  is  effected  is  no 
doubt  somewhat  clumsy  and  ill-contrived  But  I  think 
that,  in  effect,  it  states  that  the  period  of  three  months 
mentioned  in  it  had  expired  before  the  date  of  the  war- 
rant If  the  warrant  were  altogether  void,  the  officer 
would  not  be  protected  in  law.  A  doubt  occurred  to  my 
mind  in  the  course  of  the  argument,  whether  there  was 
not  an  error  upon  the  face  of  the  warrant — ^whether,  under 
the  76th  section,  the  Commissioner  had  any  other  power 
than  to  discharge  the  prisoner  ''forthwith;"  or,  in  case 
the  prisoner  should  be  actually  in  custody,  then  to  dis- 
charge him  at  a  certain  period;  and  consequently,  that 
the  Commissioner  had  no  such  power  as  that  which  is  as- 
sumed in  the  warrant,  namely,  of  discharging  him  at  a 
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future  period,  as  the  party  was  not  in  actual  custody.  But  1850. 
it  is  clear  that  the  legislature  intended  that  the  party 
might  be  discharged  at  a  future  period,  although  he  might 
not  be  in  actual  custody  at  the  time  of  the  adjudication. 
[His  Lordship  read  the  85th  section  of  the  1  &  2  Vict  cllO, 
and  proceeded :]  Now,  taking  both  these  sections  together, 
it  appears  to  me  to  be  clear  that  the  Commissioner  has  power 
to  discharge  the  party,  either  forthwith  or  at  a  future  pe- 
riod. That  was  the  doubt  I  at  one  time  entertained  as  to 
the  construction  of  the  76th  section ;  but  I  feel  no  longer 
pressed  by  that  doubt  The  warrant  amounts  to  a  clumsy 
direction  to  the  gaoler  to  discharge  the  debtor  forthwith ; 
and  therefore  the  defendant  acted  rightly,  and  is  justified, 
in  the  same  way  as  a  sheriff  would  haye  been  in  dischaig- 
ing  a  party  out  of  his  custody.  With  regard  to  the  second 
question,  I  think  the  defendant  was  fully  at  liberty  to  avail 
himself  of  this  defence  under  the  plea  he  placed  on  the 
record,  by  virtue  of  the  provisions  of  the  110th  section  of 
the  Act.  Lastly,  with  respect  to  the  objection,  that  the 
defendant  was  bound  to  have  the  prisoner  at  the  return  of 
the  writ,  I  think  that  is  of  no  weight  He  could  bring 
him  up  if  he  were  in  lawful  custody;  but  he  was  under  no 
obligation  whatever,  after  the  debtor  was  discharged  from 
his  custody,  to  search  for  him  and  bring  him  up  at  the  re- 
turn of  the  writ 

AiDBBSON,  B. — I  am  of  the  same  opinion.  If  it  were 
necessary  for  us  to  determine  whether  this  adjudication 
is  wrong  or  not,  I  should  be  disposed  to  say  that  the 
Act  of  Parliament  had  not  been  properly  pursued  by  the 
Commissioner;  for  I  am  inclined  to  think  that  the  word 
"future"  in  the  Act  means  at  some  time  when,  if  the 
insolvent  is  out  of  custody,  the  creditor  may  arrest  him 
and  detain  him  till  the  expiration  of  the  specified  time. 
But  the  question  here,  whether  the  gaoler  has  done  his 
duty,  is  a  very  different  one.     He  has  to  look  at  the  war- 
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1850.        rant  only,  and  not  to  the  adjudication.    We  must^  there- 
fore, look  at  the  warrant ;  and  bj  the  directing  part  of 
that  instrument — ^for  the  marginal  note  forms  no  part  of 
it — we  see  that,  as  to  the  detainer  of  Harvey,  the  pri- 
soner is  to  be  discharged  from  the  defendant's  custody  at 
the  period  of  three  months,  to  be  computed  firom  the  7th 
of  January.    This  is  only  a  periphrastic  and  wordy  mode 
of  expression,  the  effect  of  which  is  to  order  the  prisoner's 
discharge /ortWi^,  and  that  course  the  gaoler  was  bound 
to  take.     With  respect  to  the  question  of  pleading,  I 
doubt  whether,  even  without  the  assistance  of  the  Act  of 
Parliament,  the  defence  in  this  case  could  not  have  been 
given  in  evidence  under  the  general  issue.    If  the  order 
were  absolute,  for  the  defendant  to  bring  up  the  body  of 
the  debtor,  the  defendant  would  have  to  give  an  excuse 
for  not  obeying  the  order,  and  that  excuse  he  would  have 
to  plead  specially.    But  if  the  effect  of  the  order  were 
merely  to  direct  the  defendant  to  bring  up  the  body  of  the 
debtor,  provided  the  debtor  were  in  his  custody,  then 
there  was  no  breach  of  duty,  and  the  defence  might  be 
given  in  evidence  under  the  general  issue,  without  the  in- 
tervention of  the  statute.     But  we  are  not  called  upon  to 
give  any  opinion  upon  that  point;  for  it  is  enough  to  say 
that,  in  this  case,  the  defendant  has  obeyed  the  order  of 
the  Insolvent  Court,  and  that  such  defence  may  be  given 
in  evidence  under  the  general  issue  by  the  110th  section 
of  the  Act,  which  places  the  matter  beyond  all  doubt 

Martin,  B.,  concurred. 

Rule  refused. 
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The  London  and  Nobth  Western  Railway  Company  t;.      jvi^p.  7. 

M'MlOHAEL. 

JLfEBT  for  calls.    The  defendant  pleaded,  first,  that  he  Under  the  s 
was  not  indebted  modo  et  forma;  and  secondly,  that  he  f  Is^there-^^ 

was  not  the  holder  of  the  shares.     Issues  thereon. — ^At  the  gieter  of  share- 
holders, hav- 
trial  of  the  cause,  before  Creeswelli  J.,  at  the  last  Liverpooi  ing  thereon 

Summer  Assizes,  the  register  of  the  shareholders  of  the  comSuiy,  L^ 
Company,  bearing  the  seal  of  the  Company,  and  produced  admissible  in 
from  the  office  of  the  secretary  of  the  Company,  was  offered  out  proof  that 
in  evidence  on  the  part  of  the  plaintiffs.  The  admissibility  duly  affixed  to 
of  this  document  was  objected  to,  on  the  ground  that  it  ^\n^™^l 
ought  also  to  have  been  shewn  that  the  seal  was  affixed  at  meeting  of  the 

,  .  Compuiy,  in 

a  meeting  of  Uie  Company,  pursuant  to  the  provisions  of  puiBuance  of 
the  9th  section  of  the  8  &  9  Vict  c.  16.     The  learned  of  th/Sth'J^ 
Judge,  however,  overruled  the  objection,  and  admitted  the  *J°^  ^^*^° 
document.     The  plaintiffs  having  obtained  a  verdict, 

Clecuhy  now  moved  for  a  rule  nisi  to  set  that  verdict 
aside,  and  for  a  new  trial,  on  the  ground  that  the  evidence 
was  improperly  received.  The  mere  production  of  the  re- 
gister was  not  sufficient  to  make  it  admissible  in  evidenca 
It  is  true  that  the  27th  section  of  the  Companies  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  16,  enacts^  that,  in  ac- 
tions for  calls,  ''  it  shall  be  sufficient  to  prove  that  the  de- 
fendant, at  the  time  of  making  the  call,  was  a  holder  of 
one  share  or  more  in  the  undertaking,  and  that  such  call 
was  in  fact  made,  and  notice  thereof  given  as  is  directed 
by  this  and  the  special  Act ;  and  it  shall  not  be  necessary 
to  prove  the  appointment  of  the  directors  who  made  the 
call,  or  any  other  matter  whatsoever."  And  the  28th  sec- 
tion, upon  which  the  phiintiiFs  relied,  proceeds  **  to  enact 
that  the  production  of  the  register  of  shareholders  shall  be 
prima  facie  evidence  of  the  defendant  being  a  shareholder, 
and  of  the  number  aud  amount  of  his  shares.''     But  the 
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1850.  9th  section  enacts  that  "  the  Company  shall  keep  a  book, 
L)»DOH  AWD  ^  b®  called  the  'Register  of  Shareholders;'  and  in  such 
WMTBWf  "^^^  ^^^^  ^  fairly  and  distinctly  entered,  from  time  to 
Railway  Co.  time,  the  names  of  the  several  corporations,  and  the  names 
ifMicHABL.  and  additions  of  the  several  persons  entitled  to  shares  in 
the  Company,  together  with  the  number  of  shares  to  which 
such  shareholders  shall  be  respectively  entitled,  distin- 
guishing each  share  by  its  number,  and  the  amount  of  the 
subscriptions  paid  on  such  shares ;  and  the  surnames  or  cor- 
porate names  of  the  said  shareholders  shall  be  placed  in 
alphabetical  order;  and  such  book  shall  be  authenticated 
by  the  common  seal  of  the  Company  being  affixed  thereto; 
and  such  authentication  shall  take  place  at  the  first  ordi- 
nary meeting,  or  at  the  next  subsequent  meeting  of  the 
Company,  and  so  from  time  to  time  at  each  ordinary 
meeting  of  the  Company.'*  This  section  requires  the  in- 
strument produced  to  be  the  complete  register,  and  there- 
fore it  requires  proof  that  the  seal  of  the  Company  was 
affixed  at  an  ordinary  meeting  of  that  body;  and  unlei^ 
such  proof  be  given,  the  28th  section  does  not  make  the 
document  admissible. 

Pollock,  C.  B. — If  such  an  argument  were  to  be  allowed 
to  prevail,  it  is  difficult  to  see  where  the  matter  would 
stop;  for  it  would  be  contended,  upon  the  first  opportunity, 
that  the  meeting  at  which  the  seal  was  affixed  ought  to  be 
.  shewn  to  have  been  properly  convened;  and,  after  that, 
some  further  proof  might  be  insisted  upon  for  the  purpose 
of  establishing  some  additional  matter.  The  production  of 
the  register  is  sufficient:  that  is  clear. 

Alderson,  B. — ^The  objection  is  a  novel  one,  for  this 
proof  has  been  admitted  over  and  over  again. 

Parke,  B,,  ccmcurred. 

Rule  refused. 
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1850. 

NtSSEN  V.  RUTSENABRS.     •  Nov.  23. 

jjM.ANI8TY  had  obtained  a  rule  in  this  case,  calling  on  where  a  party 
the  defendant  to  shew  cause  why  the  sum  of  30/.,  deposited  ^^Jj^n^er 
by  the  defendant  with  the  sheriff  of  Middlesex,  on  his  ar-  the  i  &  2  Vid. 
rest,  and  since  paid  into  Court,  should  not  be  paid  out  to  site  money 
the  plaintiff  or  his  attorney,  subject  to  such  deduction  from  J5r  under  ^e 
the  sum  of  lOZ.,  parcel  thereof,  as  by  taxation  by  the  Mas-  ^^^^^^^'.j 
ter  of  the  plaintiffs  costs  of  this  action  should  be  deemed  into  Court,  and 
reasonable.    The  defendant  had  been  arrested  on  a  capias,!  ^e  any  fur- 
issued  in  pursuance  of  a  Judge's  order,  under  the  stat.  1  &  ^^J^'  g^f 
2  Vict  a  110,  but  was  discharged  out  of  custody  upon  de-  *{tled  to  take 

bhe  amounli 

positing  with  the  sheriff  of  Middlesex  the  sum  of  302.  in  (Bubjeet  to 

lieu  of  bail,  being  the  amount  for  which  the  writ  was  in-  of  Court  with- 

dorsed,  and  lOt  for  costs,  under  the  43  Geo.  3,  c.  46,  s.  2.  ^^^^^^ 

No  further  proceeding  had  been  taken.  tennination 

of  the  suit 

Barnard  shewed  cause. — The  question  is,  whether  the 
plaintiff  is  entitled  to  have  this  money  paid  to  him  out  of 
Court  at  the  present  time,  or  whether  he  ought  not  to  wait 
until  he  has  obtained  judgment,  or  the  suit  has  been  other- 
wise legally  determined ;  and,  therefore,  whether  the  7  &  8 
Geo.  4,  c.  71,  s.  2,  applies  to  the  present  case.  [Alderson,  B. 
— Tlie  4th  section  of  the  1  &  2  Vict.  c.  1 10,  says,  "  and  such 
defendant,  when  so  arrested,  shall  remain  in  custody  until 
he  shall  have  given  a  bail-bond  to  the  sheriff,  or  shall  have 
made  deposit  of  the  sum  indorsed  on  such  writ  of  capias, 
together  with  lOi.  for  costs,  according  to  the  present  prac- 
tice c)f  the  said  superior  Courts;  and  all  subsequent  pro- 
ceedings, as  to  the  putting  in  and  perfecting  special  bail,  or 
of  making  deposit  and  payment  of  money  into  Court  in- 
stead of  putting  in  and  perfecting  special  bail,  shall  be  ac- 
cording to  the  like  practice  of  the  said  superior  Courts,  or 
as  near  thereto  as  the  circumstances  of  the  case  will  per- 
mit/'    How  could  the  plaintiff  obtain  his  demand  except 
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by  this  proceeding?  Parke,  B. — The  4th  section  says^  that 
"  all  subsequent  proceedings  shall  be  according  to  the  like 
practice  of  the  Superior  Courts."  It  was  the  practice,  where 
money  was  paid  in  under  the  43  Geo.  3,  c.  46,  s.  2,  in  lieu 
of  bail  to  the  sheriff,  to  permit  the  plaintiff  to  take  it  out 
of  Court,  if  the  defendant  did  not  put  in  and  perfect  spe- 
cial bail  in  due  time.]  It  was  not  intended  that  the  de- 
fendant should  give  an  additional  security  of  lOL,  or  that 
the  plaintiff  should  be  at  liberty  to  take  the  money  out  of 
Court. 

Manisty,  in  support  of  the  rule,  was  not  called  upon. 

Per  Curiam  (a). — Unless  the  further  sum  of  10^  be  paid 
into  Court,  the  rule  must  be  absolute. 

Rule  absolute  (6). 

(a)  PoOock,  C.  B.,  Parke,  B.,  Atderson,  B.,  and  J^aUy  B, 
(6)  See  Tutm  y.  Oale,  1  Dowl.  N.  S.  383. 


Nov.  28. 

Under  the 
129th  section 
of  the  9  &  10 
Vict.  c.  96,  if 
a  party  sues 
in  a  superior 
Court,  and  Mb 
demand  is  re- 
duced below 
the  sum  of  20/. 
by  proof  of 

Kart  payment, 
e  is  not 
entitled  to 
costs,  unless 
the  Judge  be- 
fore whom  the 
cause  is  tried 
certifies  that 
the  action  is 
fit  to  be 
brought  in  the 
superior 
Court. 


Turner  v.  Berry. 

xJ*M ALLEY  had  obtained  a  rule  in  this  case,  calling  on 
the  plaintiff  to  shew  cause  why  a  suggestion  should  not  be 
entered,  to  deprive  him  of  costs^  under  the  9  &  10  Vict.  c. 
dby  s.  129.  It  was  an  action  of  debt  for  work  and  labour 
and  goods  sold,  to  which  the  defendant  pleaded  the  gene- 
ral issue  and  payment.  The  plaintiff  claimed  the  sum  of 
352.,  after  admitting  certain  payments  in  his  particulars 
of  demand.  At  the  trial,  before  PaUeson,  J.,  at  the  last 
Buckinghamshire  Summer  Assizes,  tlie  plaintiff  proved  his 
demand;  but.  the  defendant  proved  several  payments,  by 
which  the  amount  was  reduced  to  162. 9$.  1 1d ;  and  for  that 
sum  the  plaintiff  obtained  a  verdict.  The  plaintiff  had  not 
obtained  the  Judge's  certificate  that  the  case  was  fit  to  be 
brought  in  a  superior  Court. 
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Griffiths  shewed  cause. — The  question  is,  whether  the         l.'^oo. 
58th  section  of  the  9  &  10  Vict  c.  95,  gives  the  county 
court  jurisdiction  in  a  case  like  the  present,  where  the 
claim  exceeds  the  sum  of  202.,  although  the  amount  re- 
covered, after  being  reduced  by  part  payments,  is  below 
that  sum.     By  the  58th  section,  the  county  court  obtains 
jurisdiction  over  **  all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than  202.,  whether  on 
balance  of  account  or  otfierwise.''    It  is  apprehended,  that 
the  words  "  balance  of  account ''  do  nob  apply  to  a  case 
like  the  present,  where  the  claim  might  have  been  for  a 
sum  of  10,0002.,  but  which  by  many  complicated  proofs  of 
payment  might  be  ultimately  reduced  below  202. ;  but  that 
the  provision  applies  to  the  case  where  the  parties  have 
stated  an  account   [Pollock,  C.R — ^Even  there  the  account 
might  be  re-opened,  and  the  proof  might  be  quite  as  com- 
plicated.]    In  Harsant  v.  Larkin  (a),  which  was  a  decision 
under  the  old  Court  of  Requests  Act,  and  where  the  Court 
had  jurisdiction  to  the  amount  of  40«.,  Dailas,  C.  J.,  said, 
that  "  The  plaintiff's  original  debt  was  not  to  be  refer- 
red to  the  verdict  of  the  jury,  but  whether  he  had  a  fair,  rea- 
sonable, and  probable  cause  for  litigating  the  question 
whether  his  demand  amounted  to  more  than  40«.  or  not" 
[Pollock,  C.  B. — In  that  case  the  48  Geo.  3,  c.  51,  by  the 
1st  section  of  which  Act  the  jurisdiction  of  the  inferior 
courts  was  extended  to  sums  not  exceeding  52.,  contained 
a  section  (sect.  1 3),  by  which  any  sum  was  excepted  being 
the  balance  of  an  account  or  demand  originally  exceeding 
5i]     In  iPCoUam  v.  Carr  (b)  the  Court  refused  to  allow  a 
suggestion  for  double  costs  under  the  Middlesex  County 
Court  Act,  23  Geo.  2,  c.  33,  where  the  original  debt  was 
originally  above  40&,  but  had  been  reduced  below  that  sum 
by  a  balance.     Eyre,  C.  J.,  there  said,  "  The  action  arises 
on  a  contract,  part  of  which  has  been  satisfied  by  money 

(a)  7  Moo.  68.  (A)  1  B.  &  P.  223. 
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1850.        on  account    Is  there  any  case  where^  the  nliinuite  balance 
of  an  account  only  being  under  40a,  the  Court  has  allow^ 
a  suggestion  ?   I  should  pause  upon  such  a  case,  since  the 
most  intricate  points  in  accounts  between  merchant  and 
merchantmightby  this  means  come  to  be  decided  by  a  coun- 
ty court^'    In  the  recent  case  of  Woodhasns  t.  Newman  (a) 
the  Court  of  Common  Pleas  held,  that  the  129th  section 
of  the  9  &  1 0  Vict.  c.  96,  does  not  apply  where  the  debt  otn- 
ginally  exceeding  202.  has  been  reduced  below  that  sum  by 
a  set-off.    [PoUock,  C.  R — ^I  think  that  the  words  "  on  ba- 
lance of  account"  mean  the  balance  of  an  account  as  struck 
at  an  investigation  before  the  Court.   It  is  contended,  that 
this  will  enable  the  county  court  to  try  questions  of  disputed 
accounts ;  but  even  supposing  those  words  were  understood 
with  reference  to  an  accoimt  stated,  the  balance  struck  is 
not  conclusive  on  the  parties,  as  errors  in  the  account  mi^t 
be  shewn.]    The  same  argument  would  equally  apply  in  the 
case  of  a  set-off.     [PoUods,  C.  B. — ^A  set-off  is  a  very  dif- 
ferent thing,  for  it  is  in  the  nature  of  a  cross  action;  and 
you  cannot  compel  a  man  to  set  off  his  claim,  or  accept 
credit  for  it  against  another.    Alderson,  B. — If  the  parties 
were  to  agree,  before  the  action  were  brought,  that  certain 
demands  due  by  the  one  side  should  be  set  off  against  the 
other,  the  set-off  would  become  a  payment    ParkSj  R — 
The  words  in  the  58th  section,  '' whether  on  balance  of 
account  or  otherwise,"  are  well  explained  by  my  brother 
Uavle  in  Woodhama  v.  Newman,  where  he  says  that  they 
mean  this,  "  Suppose  a  claim  to  be  preferred  in  the  county 
court  for  a  sum  below  20L,  and  it  appears  that  the  debt 
originally  exceeded  202.,  but  has  been  reduced  by  payment 
or  otherwise  before  action  brought,  the  defendant  shall  not 
be  entitled  to  say,  that  the  case  is  without  the  jurisdiction 
of  the  county  court,  because  the  debt  originally  exceeded 
202.: "  and  the  difference  in  this  respect  between  payment 
and  set-off  is  exceedingly  well  explained  by  my  late  brother 

(o)  7  C.  B.  654. 
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CoUtnan  in  the  same  case,  thus: — ^^  The  cases  decided  ujv*  I8fi0. 
on  the  old  Courts  of  Requests  Acts  seem  to  me  to  have  a 
very  considerable  bearing  upon  this  question.  The  princi- 
ple they  furnish  is,  that  these  inferior  courts,  which  Averc 
established  for  the  recovery  of  debts  and  demands  of  small 
amount,  are  not  to  assume  to  themselves  jurisdiction  in  a 
case  which,  in  point  of  fact,  involves  the  decision  of  two 
several  actions  of  large  amount  The  words  of  the  58th 
section,  which  give  the  jurisdiction,  give  it  in  cases  '  where 
the  debt  or  damage  claimed  is  not  more  than  201.,  whether 
on  balance  of  account  or  otherwise.'  The  cases  undoubt- 
edly shew  that  the  sum  claimed  is  in  general  to  be  mea- 
sured by  the  amount  recovered  by  the  verdict  But  those 
were  cases  where  the  amount  really  dtie  was  shewn  before 
the  jury  to  be  less  than  the  sum  for  which  the  plaintiff 
originally  went,  and  not  cases  where  the  demand  was  re- 
duced by  a  claim  of  set-off.  They  do  not,  therefore,  apply 
to  this  case.  I  think  this  is  a  matter  for  which  the  plain- 
tiff could  not  have  levied  a  plaint  in  the  county  court,  and, 
if  so,  it  is  idle  to  contend  that  he  was  precluded  from  suing 
in  the  superior  Courts."]  The  words  "  whether  on  balance 
of  account  or  otherwise,"  are  not  to  be  found  in  the  County 
Courts  Extension  Act,  13  &  14  Vict.  c.  61.  The  statute 
was  passed  for  the  benefit  and  protection  of  poor  persons, 
and  for  the  recovery  of  small  debts,  and  not  to  give  an  un- 
limited power  to  investigate  open  accounts  to  any  amount, 
however  great.  The  58th  section  ought  therefore  to  be  un- 
derstood as  applying  to  the  balance  of  an  account  stated 
and  settled  between  the  parties,  which  creates  a  new  debt 
easy  of  proo£ 

O'MaUet/y  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute. 

Pauke,  R— I  am  of  the  same  opinion.  Where  the  plain- 
tiff's demand  is  reduced  below  202.,  and  he  brings  his  ac- 
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1P50.        tion  in  the  superior  Court,  he  ought  in  general  to  pay  the 
TuBXM       costs;  but  if,  as  undoubted] j  might  be  the  case^  the  proof 
^'  of  those  payments  involve  difficult  investigations,  the  Judge 

will  set  the  matter  right  by  granting  his  certificate. 

Alderson,  B. — The  debt  is  the  balance  to  which  the 

plaintiff  is  truly  entitled. 

Rule  absolute 


j^av.  21.  Jones  v,  Johnson  and  Morgan. 

The  council  of  JCtEPLEVIN  of  certain  goods  and  chattels  of  the  plaintiff*. 
^  lJT^^^         Plea  (by  statute)  Not  guilty.    Avowry :— That  the  goods 

ously  to  mak- 
ing a  borough  rate,  made  an  estimate  under  the  5  &  6  WilL  i,  c.  76,  a.  92,  which  estimate 
contained  (amongst  oiheis)  the  two  following  items : — **  Compensation  to  the  late  town  da^ 
tliree  yean  and  a  half,  105/.  14«.  lOd.,  law  expennes  8002.**  The  fintof  these  items  was,  as  ii 
expreased,  an  award  of  compensation  to  a  former  town  clerk,  who  had  been  dismiued  from 
his  situation  by  the  corporation.  The  second  item  had  been  included  in  the  estimate  to  meet 
the  demand  of  the  attorney  to  the  corporation  for  costs  and  disbuisements.  The  atioroer 
had  paid  the  sum  of  467/.  to  a  party  to  save  the  corporation  from  an  execution;  and  this  snm 
was  one  of  the  items  included  in  the  charges  as  a  aisbuisement.  At  the  time  the  estunate 
was  made,  the  attomev  had  not  delivered  any  signed  bill  of  costs  to  the  corporation.  The 
council  afterwards  made  a  borough  rate,  which  included  the  sums  so  mentioned  in  the  esti- 
mate. At  a  meeting,  which  was  not  a  public  one,  the  borough  council  made  an  order,  which 
directed  the  oyerseers  of  certain  parishes  within  the  borough  to  pay  the  proportions  asaffised 
upon  their  parishes  out  of  the  pc<>r  rates  made  and  eoUeeted;  and  they  also  issued  a  wanaat 
to  their  treasurer,  commanding  him,  within  one  hundred  days  from  the  daie  thereof,  to  de- 
mand from  the  oTeTseers  the  said  proportions.  The  treasurer  issued  his  precept  to  the  over- 
seers,  requiring  them,  within  one  hundred  days  after  tJie  receipt  ttiereof,  to  pay  the  propor- 
tions out  of  the  poor  rates  made  and  collected,  or  to  be  made  and  cMed^  A  warrant  was 
issued  by  the  defendants,  one  of  whom  was  the  mayor  of  Lichfield,  and  both  justices  of  the 
borough,  against  an  overseer  who  had  not  paid  the  proportion  assessed  in  his  parish.  Thi^ 
warrant  contained  the  venue  in  the  maigin,  and  directed  a  certain  sum  to  be  levied  by  dis- 
tress of  the  plaintifiTs  goods,  and  provided,  that  "  if  within  the  space  of  five  days  next  after 
such  distress  by  you  taken,  the  sum  of  &c.  shall  not  be  paid,  then  you  do  sell  the  said  goods;** 
and  concluded  thus : — "  Qiven  under  our  hand  and  seal,  and  under  the  coxporate  seal  of  the  said 
borough  city.  T.  T.  (l.  s.),  M.  B.  M.  (l.  s.),  Justices  of  the  said  borough  and  city.  Thomas 
(Corporation  seal)  Johnson,  Mayor."  The  defendant  Johnson  was  not  stated  in  the  body 
of  the  warrant  to  be  mayor  of  the  borough : — Held, 

First,  that  a  borough  rate  is  valid,  though  not  made  in  public. 

Secondly,  that,  assumiug  the  rate  to  be  restrospective  (which,  «em^,  it  was  not),  yet  being 
good  upon  the  face  of  it,  no  objection  to  its  validity  was  open  as  against  the  defendants. 

Thirdly,  that  the  warrant  was  good  notwithstanding  it  oirected  the  snm  to  be  ^d  out  of 
the  rates  to  be  made  and  collected;  and,  fourthly,  that  it  was  good,  although  it  directed  the 
overseers  to  pay  the  sum  within  one  hundred  days  after  the  receipt  of  the  warrant 

Fifthly,  that  it  sufficiently  appeared  upon  the  warrant,  that  one  of  the  defendants  was  mayor 
of  the  borough  at  the  time  of  making  the  warrant. 

Sixthly,  ^t  the  warrant  of  distress  appeared  to  have  been  issued  within  the  jurisdiction 
of  the  mayor  and  justices,  a^  the  venue  in  the  margin  mi<rht  be  looked  at  for  that  purpose;  and. 

Seventhly,  that  the  warrant  was  sufficient  under  the  27  Geo.  2,  c.  20,  although  it  did  not 
fix  the  time  for  termination  of  the  .«ale. 

An  action  of  replevin  is  maintainable  agunst  a  person  who  improperiy  issues  the  wamnt 
under  which  another's  goods  are  distrained. 
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JOUHSON. 


were  taken  under  a  warrant  of  distress  issued  by  the  de-  1850. 
fendants,  two  justices  of  the  borough  of  Lichfield,  for  non-  j^^ 
payment  of  borough  rate,  "publicly  assessed''  by  the  council 
on  a  parish  within  the  borough,  of  which  the  plaintiff  was 
one  of  the  overseers. 

Plea  in  bar — ^De  injuria:  upon  which  issue  was  joined. 

At  the  trial,  before  GoUman,  J.,  at  the  Stafford  Spring 
Assizes,  1849,  a  special  verdict  was  found  (so  far  as  is  ma- 
terial) as  follows: — The  borough  and  city  of  Lichfield  is  an 
ancient  borough,  and  one  of  the  boroughs  mentioned  in 
schedule  A,  annexed  to  the  5  &  6  Will.  4,  c  76.  After  the 
passing  of  that  Act,  there  was,  and  from  thence  hitherto 
hath  been  and  still  is,  a  body  corporate  of  the  said  borough, 
by  and  under  the  name  of  "  The  Mayor,  Aldermen,  and 
Burgesses  of  the  Borough  of  Lichfield;"  and  there  was  ^ 
treasurer  of  the  borough  duly  appointed  in  that  behalf; 
and  the  defendants  were,  for  and  during  the  time  afore- ' 
said,  two  of  the  justices  of  the  peace  of  and  for  the  said 
borough.  After  the  passing  of  the  1  Vict.  c.  81,  and  be- 
fore and  at  the  time  of  the  making  of  the  borough  rate 
hereinafter  mentioned,  the  borough  fund  of  the  borough 
was  not  sufficient  for  the  purposes  in  the  first-mentioned 
statute  in  that  behalf  specified;  and  on  the  19th  of  July, 
1847,  a  meeting  of  the  council  of  the  borough  was  held, 
pursuant  to  due  appointment,  notice,  and  summons,  ac- 
cording to  the  provisions  of  the  5  &  6  Will.  4,  c.  76, 
ss.  69, 92,  but  which  meeting  was  not  a  public  meeting,  the 
members  of  the  town  council  and  the  reporters  of  the  press 
only  being  allowed  to  be  present ;  and  at  such  meeting  the 
council  proceeded  to  make  and  did  make  the  rate  herein- 
after mentioned. — The  special  verdict  then  set  out  the 
minutes,  which,  after  stating  that  the  council  ordered  a 
borough  rate  to  be  made  on  the  several  parishes  within  the 
borough,  and  that  the  parish  of  St.  Mary  was  assessed  at 
666/.  16«.  l^d,  proceeded  thus: — "And  the  council  doth 
hereby,  in  pursuance  of  the  1  Vict.  c.  81,  resolve,  order. 
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1860.  and  direct  the  churchwardens  and  oyerseers  of  the  re- 
spective parishes,  townships,  hamlets,  or  pbices  (naming 
amongst  others  St  Mary),  to  pay  the  amount  of  the  part 
or  portion  of  such  rate  for  which  such  parishes,  townddpa, 
hamlets,  and  places  shall  respectively  be  liable,  out  of  die 
poor  rates  made  and  coUected  for  such  parishes,  townships, 
hamlets,  and  places,  respectively.  And  the  council  doUi 
further  resolve,  that  J.  Proffit,  the  treasurer  of  the  said 
borough  and  city,  do  forthwith  make  a  demand  in  writing 
on  behalf  of  the  council  of  and  from  the  said  churchwar- 
dens and  overseers  of  the  poor,  or  any  or  either  of  them, 
of  the  respective  sums  hereby  assessed  and  taxed  upon 
such  parish,  township,  &a;  which  churchwardens  and 
overseers  of  the  poor  are  hereby  required  to  levy  and  pay 
to  the  said  treasurer  of  the  borough  and  city  such  sums  so 
assessed  and  taxed  upon  such  parish,  township,  &a,  within 
the  space  of  one  hundred  days  after  demand  made  as 
aforesaid;  and  in  case  such  churchwardens  and  overseers 
of  the  poor,  or  any  or  either  of  them,  shall  refuse  or  ne- 
glect to  levy  and  pay  any  of  the  sums  hereby  assessed  and 
taxed,  within  one  hundred  days  after  demand  made  as 
aforesaid,  to  such  treasurer;,  he  shall  levy  the  same  by  dis- 
tress of  the  goods  and  chattels  of  such  churchwardens  and 
overseers  so  neglecting  or  refusing  to  pay." 

The  special  verdict  then  set  out  an  estimate  of  expenses 
mentioned  in  the  minutes,  and  which  was  made  at  the 
said  meeting  of  the  coundL  This  estimate  contained  the 
following  amongst  other  items:  **  Compensation  to  the  late 
town  clerk,  3^  years,  1052.  1 4s.  lOd.,  Law  expenses,  80<ML" 
The  item  of  105^  14s.  lOd.  was  introduced  under  the  fol- 
lowing circumstances:  One  C.  Simpson  had  been  town 
clerk  of  the  borough  of  Lichfield  before  and  at  the  passing 
of  the  Municipal  Corporation  Act,  and  so  continued  until 
the  year  1844,  when  he  was  dismissed  from  such  office  by 
the  town  council  Whereupon  he  claimed  to  be  entitled 
to  compensation ;  and  the  town  council  having  refused  to 
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assess  him  any,  he  obtained  from  the  Court  of  Queen's  1850 
Bench  a  writ  of  mandamus,  to  which  the  council  made  a 
return,  which  C.  Simpson  traversed;  and  the  litigation 
resulted  in  a  judgment  whereby  C.  Simpson  recovered 
against  the  council  4672.  for  damages  and  costs;  and  in 
April,  1846,  a  peremptory  mandamus  issued;  and  in  June, 

1846,  the  council  awarded  compensation  to  C.  Simpson  in 
the  shape  of  an  annuity  of  SOL  4^.  Sd, ;  but  he  being  dissar 
tisfied  therewith  had  appealed  to  the  Lords  of  the  Trea- 
sury, which  appeal  was  still  pending  at  the  time  of  the 
aforesaid  meeting  of  the  council;  and  the  stdd  sum  of 
1052.  \4fS,  I0d.y  being  the  arrears  of  the  said  annuity,  was 
included  in  the  estimate,  on  the  ground  that  the  council 
might  be  required  to  pay  the  same  to  C.  Simpson. 

The  item  of  80021  appearing  in  the  estimate  as  for  law 
expenses,  was  introduced  under  the  following  circum- 
stances:—  One  Eggington,  the  town-clerk  of  the  bo- 
rough, had  been  the  attorney  for  the  council  in  the  litiga- 
tion on  the  writ  of  mandamus.  After  C.  Simpson  had  so 
recovered  judgment,  and  before  making  the  estimate, 
Eggington,  so  being  such  attorney,  paid  to  C.  Simpson  the 
sum  of  4672.  out  of  his,  Eggington's,  own  monies,  such 
sum  of  4672.  being  the  damages  and  costs  as  then  ascer- 
tained by  the  Master's  allocatur,  intending  to  charge  the 
same  to  the  council  as  a  disbursement  in  his  (Egging- 
ton's)  bill  of  costs;  but  he  had  not,  on  the  19th  of  July, 

1847,  delivered  any  signed  bill  to  the  council,  nor  had  he 
been  required  by  them  to  deliver  any,  nor  had  he  been  re- 
quired by  the  council  to  pay  the  said  sum  of  4672.,  but  did 
so  spontaneously,  and  with  a  view  to  save  the  difficulty 
and  expense  of  an  execution.  The  item  of  8002.  intro- 
duced into  the  estimate  as  aforesaid,  was  so  introduced  as 
a  sum  which,  it  was  estimated  by  the  council,  would  be 
required  to  pay  on  account  of  Eggington's  bill  of  costs, 
charges,  and  disbursements  for  that  and  other  suits  and 
business  then  pending  and  then  unascertained,  including 
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18.00.  therein,  as  a  disbursement  which  they  would  be  required 
to  repay,  the  4672.  so  paid  by  Eggington  to  the  agent  of 
C.  Simpson. 

On  the  19th  of  July,  1847,  a  precept  or  warrant,  signed 
by  the  mayor  of  the  borough,  and  sealed  with  the  corpo- 
rate seal,  was,  by  order  of  the  council,  issued  to  J.  Proffit. 
The  special  verdict  set  out  the  warrant,  which  commenced 
thus: — "We,  the  council  of  the  borough  and  city  of  Lich- 
field, by  virtue  of  an  Act  passed  &c.  (5  &  6  Will  4,  c  76) 
do  hereby  command  you,  J.  Proffit,  within  one  hundred 
days/rom  the  date  hereof^  to  demand,  collect,  and  receive 
of  and  from  the  churchwardens  and  overseers  of  the  poor 
of  the  several  parishes,  &c.,  the  several  sums  (naming 
them)  respectively  taxed  and  assessed  upon  the  said  pa- 
rishes by  order  of  the  council  towards  a  borough  rate,  &c." 

Thereupon,  Proffit,  on  the  19th  of  July,  1847,  made 
his  precept  to  the  churchwardens  and  overseers  of  St. 
Mary,  which,  after  reciting  the  order  and  warrant  of  the 
council,  proceeded  thus: — "  These  are  therefore  to  require 
you,  and  I  do  hereby  demand,  that,  within  one  hundred 
days  next  after  the  receipt  hereof  by  you  or  any  of  you, 
or  after  leaving  a  written  copy  at  your  or  any  or  either 
of  your  dwelling-houses,  &c.,  you  do  pay  to  me,  as  such 
treasurer  as  aforesaid,  out  of  the  poor  rates  made  and  col- 
lected, or  to  he  made  and  collected,  the  sum  of  666L  \6s,\\d 
so  rated  and  assessed  on  the  parish  of  St  Mary,"  &&  On 
the  29th  of  July,  1847,  a  written  copy  of  such  precept  was 
left  at  the  dwelling-house  of,  and  then  received  by,  the 
plaintiff,  he  being  one  of  the  overseers  of  St.  Mary. 

The  plaintiff  appealed  against  the  rate,  and  it  was 
confirmed.  Afterwards,  the  churchwardens  and  overseers 
of  St.  Mary  paid  to  Proffit,  on  account  of  the  sum  of 
666Z.  16«.  l^d,  the  sum  of  513Z.  but  not  the  residue  of  that 
sum.  The  plaintiff  went  out  of  office  as  overseer  on  the 
30th  of  March,  J  848.  On  the  1 1th  of  July,  1848,  being  af- 
ter the  expiration  of  the  period  of  one  hundred  days,  the 
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plaintiff  was  summoned  before  the  defendant  Thomas  185<^. 
Johnston,  the  mayor  of  the  borough,  and  the  other  de- 
fendant B.  Morgan,  a  justice  of  the  peace  of  the  borough, 
upon  the  complaint  of  Proffit,  to  shew  cause  why  a 
warrant  of  distress  should  not  forthwith  issue,  to  levy 
1532.  168,  lid.,  the  balance  of  the  6662.  16a  lid.  On  the 
day  named  in  the  summons,  the  plaintiff  attended  before 
the  defendants,  and  promised  that  the  residue  should  be 
paid,  and  did  before  the  3rd  of  August  pay  to  Proffit  the 
further  sum  of  76L  on  account  of  the  sum  of  153L  16&  lid. 
On  the  3rd  of  August,  1848,  being  the  day  to  which  the 
further  hearing  of  the  complaint  was  adjourned,  the  plain- 
tiff did  not  attend;  and  on  the  10th  of  August  a  warrant, 
which  then  bore  date  that  day,  was  signed  and  sealed  by 
the  defendants,  aad  delivered  to  Eggington,  the  town  clerk, 
for  the  purpose  of  having  the  corporate  seal  affixed  there- 
to; and  Eggington  altered  the  same,  as  to  the  date  thereof, 
to  the  14th  of  August,  1848,  and  such  alteration  was  made 
with  the  assent  and  direction  of  the  defendants,  and  the 
same  was  afterwards  re-signed  and  re-sealed,  and  the  cor- 
porate seal  affixed  thereto;  which  warrant  is  as  follows: — 


orough  and  )  "  To  J.  Proffit,  of  & 

City  of      >  borough  and  city," 

Lichfield.    J    the  parish  of  St  ] 


Borough  and  ^  "  To  J.  Proffit,  of  &c.,  treasurer  of  the  said 

&c.  [After  reciting  that 
parish  of  St  Mary  was  by  the  council 
assessed  at  6662.  168.  l^d.,  and  that  the  churchwardens  and 
overseers  were  ordered  to  pay  that  sum  out  of  the  poor 
rate  made  and  collected,  or  to  be  made  and  collected,  it 
proceeded  thus:] — "And  whereas  it  duly  appeareth  unto 
us,  two  of  her  Majesty's  justices  of  the  peace  for  the  said 
borough  and  city,  and  one  of  us  being  the  mayor  of  the  said 
borough  and  city,  that  J.  Proffit  issued  his  precept,"  &c.  [lit 
then  recited  the  service  of  the  precept  on  the  churchward- 
ens and  overseers;  their  neglect  to  pay  the  balance ;  and 
that  they  were  duly  summoned  Lc,  and  proceeded  thus:] — 
"  These  are  therefore  to  require  you  forthwith  to  make  and 
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1850.  levy^the  sum  of  7721  16«.  1 4d.>  being  the  bal&nce  of  the  sum 
of  666L  16s.  lid.,  by  distress  of  the  goods  of  W.  Maunder 
and  R  ELarris,  churchwardens,  and  £.  Jones  and  J.  Gilbert, 
lately  overseers  of  the  poor  as  aforesaid;  and  if  within  the 
space  of  five  days  next  after  such  distress  by  you  taken,  the 
sum  of  772.  I6s.  l^d.  together  with  the  reasonable  chaiges 
of  taking  and  keeping  the  said  distress,  shall  not  be  paid, 
that  then  you  do  sell  the  said  goods  so  by  you  distrained; 
and  out  of  the  monies  arising  out  of  such  sale,  that  you 
detain  the  said  last-mentioned  sum,  and  also  your  reasona- 
ble  charges,  &c. 

'^  Given  under  our  hands  and  seals,  and  under  the  corpo- 
rate seal  of  the  said  borough  and  city,  this  14th  day  of 
August,  A.D.  1848.  Thomas  Johnson,    (l.  &) 

M.  R  Morgan.       (l.  &) 

Justices  of  the  said  borongh  and  city. 

Thomas  [  C.  8. )  Johnson. 

Under  the  above  warrant  ProflSt  took  the  goods  and 
chattels  of  the  plaintiiF,  and  kept  the  same  until  they  were 
replevied. 

Oray  (Keyser  with  him)  for  the  plaintiff. — First,  the 
rate  is  bad,  inasmuch  as  it  was  not  made  at  a  public  meet- 
ing. By  the  Municipal  Corporation  Act,  6  &  6  Will  4,  c.  76, 
&  92,  the  council  of  any  borough  are  authorised  and^  re- 
quired ''  to  order  a  borough  rate,  in  the  nature  of  a  county 
rate,  to  be  made  within  their  borough;  and  for  that  pur- 
pose the  council  of  such  borough  shall  have  within  their 
borough  all  the  powers  which  any  justices  of  the  peace,  as- 
sembled at  their  general  or  quarter  sessions,  have,  by 
virtue  of  the  56  Geo.  3,  c  51,  or  as  near  thereto  as  the 
nature  of  the  case  will  admit,"  &c.  The  56  Geo.  3,  c.  51, 
ss.  1, 12,  empower  justices  of  the  peace  "  assembled  at  their 
general  or  quarter  sessions,"  to  make  and  assess  a  county 
rate  whenever  circumstances  appear  to  require  it.     There- 
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fore,  by  that  Act,  the  rate  is  to  be  made  publicly.  But  i860. 
any  doubt  which  may  have  existed  with  respect  to  the 
55  Geo.  3,  c.  61,  is  removed  by  the  4  &  5  Will.  4,  c.  48,  &  1, 
whereby,  after  reciting  that  *'  by  divers  statutes,  justices 
of  the  peace  assembled  at  their  general  or  quarter  sessions 
are  authorised  and  empowered  to  make  and  assess  the 
county  rate;"  and  also  reciting  'Hhat  doubts  have  arisen 
whether^  under  the  powers  and  directions  of  the  said  sta- 
tutes, it  is  requisite  that  the  business  relating  to  the  as- 
sessment, &C.,  of  the  county  stock  or  rate,  should  be  car- 
ried on  and  transacted  by  the  said  justices  so  assembled 
as  aforesaid  publicly  and  in  open  court  at  such  general 
or  quarter  sessions,  and  a  practice  hath  in  some  counties 
prevailed,  of  transacting  such  business  in  private,  which 
hath  been  found  inexpedient;"  for  the  removal  of  such 
doubts,  and  preventing  of  such  practice  for  the  future,  it 
is  declared  and  enacted,  that  all  business  appertaining  to 
the  assessment,  &c  of  the  county  stock  or  rate,  &c.  "  shall 
be  done  and  transacted  publicly  and  in  open  court  at  such 
general  or  quarter  sessions"  [Parke,B. — No  reference  is 
made  to  that  statute  in  the  6  &  6  Will  4,  c.  76.]  By  the 
5  &  6  WilL  4,  c.  76,  the  borough  council  have  only  such 
power  as  the  justices  under  the  55  Geo.  3,  c.  51 ;  and  the 
latter  have  only  a  power  to  rate  publicly. 

Secondly,  the  rate  is  in  part  retrospective,  for  it  was 
made  to  repay  the  arrears  of  the  late  town  clerk's  salary, 
and  also  to  reimburse  the  attorney  of  the  council  the  sums 
which  he  had  paid  in  respect  of  damages  and  costs.  Woods 
V.  Reed  (a)  expressly  decided,  that  under  the  5  &  6  Will.  4, 
c.  76,  s.  92,  the  council  of  a  borough  have  no  power  to  make 
a  retrospective  rate.  Lord  Abinger,  C.  B.,  there  says,  "  The 
general  inconvenience  of  retrospective  rates  has  been  long 
known  and  recognised  in  the  Courts  of  law,  on  the  ground 
that  the  succeeding  inhabitants  caimot  legitimately  be 

(a)  2  M.  &  W.  777. 
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1850.        made  to  pay  for  services  of  which  their  predecessors  have 
had  the  whole  benefit    But  here,  independentlj  of  that 
general  rule,  the  Act  contains  words  which  are  in  their 
nature  prospective  only."     [Parke,  B. — ^In  Rogers's  Eccles. 
Law,  p.  1003,  note,  it  is  laid  down,  that  it  is  no  objec* 
tion  to  a  church  rate  that  it  is  retrospective,  and  reference 
is  made  to  Chesterton  v.  Farlar  (a).]     In  consequence  of 
the  decision  in  Woodsy. Reed,  the  I  Vict  c.  81,  was  passed; 
the  2nd  section  of  which  enables  the  council  of  any  bo- 
rough, within  six  months  after  the  passing  of  that  Act, 
to  make  and  levy  a  borough  rate,  for  the  purpose  of  de- 
fraying any  expenses  previously  incurred  in  putting  in 
execution  the  provisions  of  the  Municipal  Corporation 
Act.     [Parke,  B. — ^Were  the  council  bound  to  make  a  rate 
upon  the  chance  of  their  being  defeated  and  haying  the 
costs  to  pay?    When  is  a  rate  to  be  made,  if  an  action  is 
pending,  the  result  of  which  is  so  uncertain,  that  possibly 
the  corporation  may  have  to  pay  1000^,  or  perhaps  they 
may  receive  their  full  costs?]     The  expenses  are  incurred 
as  soon  as  there  is  a  judgment  against  the  corporation. 
[Parke,  B. — By  the  o  &  6  Will.  4,  c.  76,  s.  92,  the  council  is 
"  authorised  and  required  from  time  to  time  to  estimate,  as 
correctly  as  may  be,  what  amount,  in  addition  to  the  bo- 
rough  fund,  will  be  sufficient  for  the  payment  of  the  ex- 
penses to  be  incurred  in  carrying  into  effect  the  provisions 
of  that  Act."    Alderson,  B. — On  what  principle  are  they  to 
make  the  estimate?    Take  for  instance  the  expenses  of 
prosecuting  felons  at  the  Assizes;  how  can  they  possibly 
estimate  what  the  probable  expenses  may  be  in  the  follow- 
ing year?]     Here  the  expenses  were  not  only  incurred,  but 
actually  paid  before  the  rate  was  made. 

Thirdly,  the  1  Vict.  c.  81,  authorises  the  overseers 
of  every  parish  liable  to  the  borough  rate,  to  pay  the 
amount  "  out  of  the  poor  rate  made  and  collected,  or  to 

(a)  7  A.  &  E.  713. 
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\>e  made  or  collected  for  such  parish."  Here  the  coun-  1850. 
cil  by  their  order  direct^  the  overseers  to  pay  "out  of  the 
poor  rates  made  and  collected;*'  they  then  issue  their  war* 
rant  to  the  treasurer,  who,  by  his  precept,  requires  the 
overseers  to  pay  the  amount  "  out  of  the  poor  rates  made 
and  collected,  or  to  be  made  and  collected"  The  introduc- 
tion of  those  latter  words  into  the  precept  vitiates  the  pro- 
ceedings. 

Fourthly,  the  65  Geo.  3,  c.  51,  a  12,  empowers  the  jus- 
tices t^  order  warrants  to  be  issued  to  the  constables,  re- 
quiring them  to  issue  their  warrants  to  the  overseers  to 
collect  the  rates  "  within  a  time  to  be  named  and  limited 
in  the  warrant."  Here  the  treasurer  by  his  precept  requires 
payment  to  be  made  "  within  one  hundred  days  next  after 
the  receipt  of  the  precept;"  whereas  the  warrant  of  the 
council  commands  him  to  demand  payment  within  one  hun- 
dred days  from  the  date  of  the  warrant  to  him.  [Parke,  B. — 
The  treasurer  extends  the  time  of  payment,  so  that  there 
is  no  groimd  for  complaint;  if  he  had  narrowed  the  time, 
it  might  have  been  urged  that  the  money  would  have  been 
paid  if  the  full  time  had  been  allowed.]  This  course  puts 
it  in  the  power  of  the  treasurer  to  iavour  any  one  parish. 

Fifthly,  it  does  not  appear  in  the  body  of  the  warrant 
that  the  defendant  Johnson  was  mayor  of  the  borough  at 
the  time  the  warrant  issued.  Besides,  the  justices  were 
functi  officio,  so  soon  as  they  had  signed  the  warrant  of  dis- 
tress, and  consequently  the  alteration  in  the  warrant.ren- 
dered  it  void. 

Sixthly,  it  does  not  appear  on  the  face  of  the  warrant, 
that  the  justices  were  acting  within  their  jurisdiction. 
They  merely  describe  themselves  as  "  Justices  of  the  said 
Iwrough  and  city,"  and  do  not  use  the  ordinary  words  "  in 
and  for"  the  city  &c.  In  Regina  v.  The  Inhabitants  of 
Stockton  (a),  H  was  held,  that  an  order  of  removal,  having 

(a)  7  Q.  B.  520.  • 
VOL.  V.  L  L  L  EXCH. 
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I8fi0.  the  marginal  venue  "  Boroi^h  of  K^"  and  commencn^ 
*^  xxpon  the  complaint  of  the  chorcfawardensy  &c.,  onto  ns  G. 
and  T.,  being  two  of  her  Majesty's  justices  of  the  peace 
for  the  said'  borough  of  K./'  did  not  sufficiently  diew  that 
the  justices  heard  the  complaint  within  timr  jurisdiction. 
[Parkey  B.— In  Hawkins'  P.  C.  v<A  2,  bt  2,  c.  13,  a  23,  it 
is  said  ^Hhat  it  is  safe^  but  perhiq>s  not  necessary,  in  the 
body  of  the  warrant  to  shew  the  place  where  it  was  made, 
yet  it  seems  necessary  to  set  forth  the  county  in  the  mar- 
gin at  least,  if  it  be  not  set  forth  in  the  body/'} 

Lastly,  the  warrant  of  distress  is  bad,  for  not  compljiog 
with  the  requisitions  c^the  27  Greo.  3,  a  20.  By  the  ht 
section  of  that  statute,  justices  granting  warrants  of  dis- 
tress are  therein  to  order  the  goods  distrained  to  be  sold 
"  within  a  certain  time  to  be  limited  in  sndh  warrant,  so 
as  sudi  time  be  not  less  than  four  days  ncM*  more  thao 
eight  days,"  &a  This  warrant  does  not  limit  any  time 
within  which  the  goods  are  to  be  sold.  [Platt^  B. — Tbe 
word  ''then'"  points  to  the  time.  Parke^B. — ^The  goods 
are  to  be  sold  immediately  after  the  ^to  days  have  expir- 
ed.] In  Regina  v.  Williams  (a),  a  warrant  of  distress^ 
which  directed  the  goods  to  be  sold  "  forthwith,"  was  held 
bad. 

Keating  (Whitmare  with  him)  for  the  defendants. — first, 
the  meeting  of  the  town  council,  at  which  the  rate  was 
made,  was  a  public  meeting,  duly  convened  according  to 
the  provisions  of  the  69th  section  of  the  5  &  6  Will  4,  c 
76.  It  was  not  necessary  that  the  doors  should  be  thrown 
open  to  the  public.  [Pollock^  C.  B. — ^The  council  of  a  bo- 
rough does  not  hold  an  open  court]  The  meaning  of  the 
92nd  section  of  that  Act  is,  that  the  borough  council,  wlieo 
properly  convened,  shall  have  the  same  powers  as  justices 
at  sessions.     [Alderson,  B. — ^The  4  &  5  Will.  4,  c.  46,  was 

(ay  Q.  B.,  Feb.  1,  1850. 
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pEBfled  in  consequence  of  the  discordant  practice  which  1850. 
had  preyailed  in  vaxious  counties  in  making  county  rates. 
In  some  cases  the  meetings  of  the  magistrates  were  pri- 
vate, in  others  they  were  public]  Justices  are  in  the 
situation  of  assessors  appointed  by  the  Crown,  while  the 
borough  council  are  a  representative  body;  and  therefore 
it  is  iieasonable,  that  the  public  should  be  admitted  in  the 
one  case,  while  they  are  excluded  in  ih&  other.  {Alderson^ 
R — ^The  sitting  in  public  is  not  a  '^  power/'  but  rather  a 
**  resitriction."]  He  referred  to  Bew  v.  The  Justices  of  Not- 
tinghcm  (a). 

Secondly,  the  rate  is  not  bad  on  the  ground  of  its  being 
retrospective.  WoadB  v.  Beed  does  not  touch  the  pre- 
sent case,  for  it  related  to  a  different  description  of  ex* 
peases,  and  concerning  whid^  a  strictly  prospective  rate 
mi^t  have  been  made.  Here  there  are  some  expenses 
which  cannot  be  provided  for  prospectively,  as,  for  in- 
stance, law  expenses,  of  which  it  is  impoHsible  to  make  a 
correct  estimate  beforehand.  Or  suppose  a  dismissed  of- 
ficer claims  5002.  a  year,  while  the  council  consider  him 
entitled  to  nothing,  how  can  they  make  an  estimate  of 
what  he  may  possibly  recover?  This  rate  is  as  prospec- 
tive as  it  could  be  under  the  circumstances.  In  Regiiui  v. 
ReadQ>)y  it  was  held,  that  although  rates  are  not  to  be 
made  retrospectively,  yet  when  overseers,  by  reason  of  a 
balance  in  hand  of  an  old  rate,  or  the  getting  in  of  an  un- 
collected rate  on  which  a  particular  debt  is  chargeable,  are 
enabled  to  defer  the  making  of  a  new  rate,  such  debt  may 
be  properly  paid  out  of  the  new  rate,  and  that  this  applies 
peculiarly  to  the  expenses  of  litigation.  It  would  be  a  mat- 
ter of  great  and  almost  insurmountable  difficulty  to  make 
a  rate  with  extreme  strictness.  If,  for  instance,  too  laige  a 
sum  for  future  expenses  were  to  be  estimated  by  the  coun- 
cil, it  would  be  a  hardship  to  the  existing  rate-payers;  or 

(a)  3  A.SrE.  500.  (&)  Q.  B..  May  4,  1840. 
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1850.         if,  on  the  other  hand,  the  sum  were  too  small,  there  would 
be  a  difficulty  in  obtaining  the  balance,  for  it  would  then 
be  said  that  the  rate  was  retrospective.     If,  therefore,  the 
council  make  their  estimate  fairly  and  reasonably,  any 
rate  subsequently  -assessed  to  provide  for  the  deficiency 
ought  fiot  to  be  considered  as  a  retrospective  rate.     ThL^ 
is  in  accordance  with  the  view  taken  by  the  Master  of  the 
Rolls  in  The  AUomey-Oeneral  v.  The  Corporation  o/Lt<A- 
fidd{a)y  where  the  present  rate  was  under  his  Lordship's 
consideration.     He  there   says,  *'  I  think  that,  upon  the 
true  construction  of  the  Municipal  Corporation  Act,  it  is 
the  duty  of  corporations  to  provide,  as  far  as  they  can, 
within  the  year,  for  the  expenses  of  the  year,  by  securing, 
by  means  of  a  rate,  if  their  other  means  are  insufficient, 
such  an  income  as,  upon  a  proper  estimate,  may  be  found 
necessary;  and  that  they  ought  not  to  contract  debts  to  be 
paid  in  future  years  for  the  purpose  of  avoiding  in  the 
current  year  to  provide  for  expenses  then  incurred."  And 
he  afterwards  proceeds  to  say,  '^  But  on  the  other  hand,  I 
do  not  think  it  clear  that  this  Act  of  Parliament  ought  to 
be  so  strictly  construed  as  to  lead  to  the  conclusion  that 
an  expense,  not  included  in  a  prior  estimate,  and  so  m- 
curred  as  to  constitute  what  may  be  justly  called  a  debt,  be- 
fore a  subsequent  estimate  or  rate  is  made,  can  in  no  case 
whatever  be  lawfully  provided  for  by  such  subsequent  es- 
timate or  rate.''  But  assuming  the  rate  to  be  retrospectiTe, 
the  action  of  replevin  is  not  the  proper  form  of  remedy. 
The  defendants  did  no  more  than  issue  the  warrant    It 
was  not  their  duty  to  ascertain  whether  the  rate  was  re- 
trospective or  not.     The  plaintiff  ought  to  have  appealed 
to  the  quarter  sessions:  Marshall  v.  Pitman (b).     If  the 
rate  is  not  wholly  bad,  the  plaintiff  cannot  raise  the  ques- 
tion in  the  present  form  of  proceeding.    For,  according  to 
his  argument,  if  the  estimate  were  incorrect  in  the  small- 

(a)  17  L.  J.,  Cbanc,  472.  (b)  9  Bing.  595. 
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<^t  particular,  the  whole  rate  would  be  bad.    The  recent        1850. 
eaae  of  George  v.  Chambers  (a)y  no  doubt,  decided  that  re- 
plevin will  lie  against  the  party  who  takes  the  goods  and 
has  the  custody  of  them;  but  it  is  not  an  authority  that 
the  €tction  will  lie  against  the  magistrates,  who  have  nei- 
ther taken  the  goods  nor  have  the  custody  of  them.    The 
authorities  are  collected  upon  this  subject  in  Dodd's  edi- 
tion   of  Baa  Abr,  "  Replevin,"  (C).     [Parke,  B.— Surely 
Teplevin  lies  in  all  cases  against  a  party  by  whose  order 
goods  have  been  improperly  taken.     We  considered  that 
matter  well  in  the  case  of  Oeorge  v.  Chambers,    I  do  not 
think  that  such  an  objection  is  likely  to  prevail] 

Thirdly,  the  introduction  of  the  words  ''  to  be  made 
and  collected"  into  the  precept  does  not  vitiate  the  pro- 
ceedings. Those  words  do  not  necessarily  refer  to  the 
date  of  the  warrant,  but  may  be  understood  as  meaning 
any  rate  that  might  be  afterwards  made  and  collected. 
The  plaintiff  has  not  been  damnified  by  it 

Fourthly,  it  is  no  objection  that  the  time  of  the  pay- 
ment has  been  extended  from  a  period  of  one  hundred 
days  from  the  date  of  the  warrant,  to  that  of  one  hundred 
days  from  the  date  of  the  precept;  for  it  is  a  benefit  to  the 
party  who  is  required  to  make  the  payment  [Alderson^B, 
— ^The  Act  means,  that  the  time  allowed  is  not  to  be  less 
than  one  hundred  daya] 

Fifthly,  it  sufficiently  appears  upon  the  face  of  the  war- 
rant that  the  defendant  Johnson  was  mayor  of  the  city  of 
Lichfield  at  the  time  the  warrant  was  issued;  for  both  his 
signature  appears  upon  it,  and  the  corporate  seal  is  affixed 
to  it  The  re-signature  of  the  warrant  before  it  was  issued 
is  immaterial  [Per  Curiam. — There  is  nothing  in  that 
objection.] 

Sixthly,  it  also  appears  that  the  warrant  was  issued 
within  the  jurisdiction  of  the  justices.     In  Reg,  v.  Stock- 

(a)  11  M.  &  W.  14D. 
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1850.  ^an(a),  the  compUdnt  of  the  overseers  was  not  det  ont^  and 
therrfore  it  did  not  appear  to  haTd  been  made  within  tiie 
jurisdiction.  Here,  although  there  are  not  the  words 
*'in  and  for/'  which  the  plaintiff  contends  should  ha?e 
been  present,  yet  the  words  "  Botongh  and  citj  <^  Lich* 
field''  appear  in  the  margin.  The  warrant  is  also  signed 
by  the  justices,  and  has  the  corporate  se^  affixed  to  it 
Hie  fair  presumption  therefore  is,  that  the  ord^r  was  made 
within  the  jurisdiction. 

Lastly,  the  warrant  is  sufficient,  although  it  does  not  fix 
a  limit  within  which  the  sale  of  the  goods  is  to  tenninata 
It  is  in  conformity  with  the  precedents.  It  is  in  effect  a 
direction  to  the  officer  to  sell  at  the  ezpiratioti  of  the  fifth 
day. 

Oray  replied,  and  cited  PaUister  t.  Mayor  of  Chxua- 
end(b),  To/wny'a  caM(c),  Laoicheder  v.  Trid6er(d),  and 
Rex  T.  S%UifarU{e). 

PoLLOOK)  C.  E — ^I  am  of  opinion  that  the  defendants 
are  entitled  to  judgment.  The  cases  cited  by  the  plaintiff's 
counsel  are  apparently  authorities  that  rates  must  not  be 
retrospective;  but  the  case  of  Woods  t.  Beed  merely  de- 
cided that  a  borough  rate,  which  upon  the  face  of  it  vas 
retrospective,  could  not  be  sustained.  In  my  opinion  it 
never  could  have  been  iatended  that  so  many  diffic!ilti<» 
should  be  thrown  in  the  way  of  making  a  rate.  We  ought 
therefore  to  give  such  effect  to  the  words  of  the  statute  as 
will  best  meet  the  exigencies  of  the  case.  The  legislature 
has  provided  that  the  borough  council  is  to  make  &n  esti- 
mate, if  that  can  be  done,  for  the  purpose  of  pronding 
prospectively  for  those  expenses.  It  may,  however,  hap- 
pen that  this  may  not  be  possible,  although  made  with  all 

(a)  7  Q.  B.  520.  (d)  1  Bing.  201. 

lb)  19  L.  J.,  C.  P.,  358.  (e)  4  A.  &  £.  354. 

(c)  2  Salk.  531. 
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^uo  GKre  and  faimeBs.    It  may  be  that  the  proepectiTe  ea-        I850. 
timate  will  fall  short  of  the  denand  upon  it,  or  peraons 
nuty  &il  to  pay  their  ratea,  or  the  rate  may  become  an* 
productive  from  some  other  csxLBt.    It  is  impossible  for 
the  couxHul  to  guard  against  all  sudi  matters.    It  there- 
fore appears  to  me  that  under  euoh  ciroumstances,  if  a 
rate  is  made  prospectively,  and  it  turns  out  to  be  inade- 
quate to  the  occasion,  and  another  rate  is  requisite,  it  is 
competent  to  the  coancil  to  make  it    But  the  question 
here  is,  whether  this  rate  is  proq)ective  or  retrospective; 
«nd  I  am  of  opmion  that  in  point  of  fiu^  it  is  prospective, 
for  it  was  made  bon&  fide  and  for  the  purpose  of  providing 
for  payments  which  it  «»  expected  would  become  pay- 
;able  thereafter.   I  therefore  think  that  the  rate  was  not  re- 
trospective; but  I  doubt  whether  it  would  have  been  bad 
if  we  had  held  it  to  be  retrospective.    The  object  of  the 
statute  was  to  enable  the  council  to  pay  their  debts,  and 
we  ought  to  oonstroe  the  clause  applioable  to  this  point 
as  directory  only,  in  all  cases  where  the  council  act  bon4 
fide.    With  regard  to  the  objection  that  the  rate  ought 
to  be  made  in  public,  it  is  a  sufficient  answer  that  the 
Municipal  Corporation  Act  has  given  generally  to  town 
councils  as  nearly  as  possible  the  same  power  on  this  sub- 
ject as  to  county  justices  assembled  in  quarter  sessiona 
And  what  strengthens  my  opinion  that  the  meeting  of 
the  council  need  not  be  a  public  one  is,  that  the  Municipal 
Corporation  Act  does  not  refer  to  the  4  &  5  WilL  4,  c  48, 
which  directs  justices  to  make  county  rates  in  open  couit. 
The  92nd  section  of  the  Municipal  Act  is  the  section  that 
applies  to  the  present  casei    But  the  council  is  not  a  courts 
whereas  the  quarter  sessions  are  a  court,  and  the  meetings 
of  the  council  take  place  in  private.    It  is,  therefore  no 
objection  to  the  validity  of  this  rate  that  it  was  not  made 
in  publia     As  to  the  objection  relating  to  the  hundred 
days  mentioned  in  the  order  and  precept,  I  think  the  de- 
fendants' counsel  has  given  a  sufficient  answer  to  it 
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1850.  With  respect  to  the  other  points,  I  think  the  meaning  of 
the  order  of  the  council  is,  that  the  money  is  to  be  raised 
out  of  the  rates  made  and  collected  or  to  be  made  and  ool- 
lected«  I  also  think  there  is  no  force  in  the  objecrtion  to 
the  warrant,  that  it  does  not  contain  a  distinct  statement 
of  the  jurisdiction  in  the  body,  as  the  venue  sufficiently 
affpears  in  the  margin.  Then  as  to  the  objection,  that  it 
does  not  appear  that  the  defendant  Johnson  acted  as 
mayor,  his  signature  may  be  taken  into  account,  in  tbe 
same  way  as  the  date  of  a  letter  may  be  looked  at  to  see 
at  what  time  or  place  it  was  written.  The  last  objection 
is  of  no  weight;  and  therefore,  as  all  the  objections  whidi 
the  plaintiff  has  raised  altogether  fail,  the  defendants  are 
entitled  to  our  judgment 

Parks,  B. — I  am  of  the  same  opinion.    As  to  the  first 
objection,  that  the  rate  was  void,  inasmuch  as  the  council 
ought  to  have  sat  openly  and  in  public  upon  the  occasion 
when  they  made  the  rate,  that  objection  is  founded  pardy 
on  the  avowry,  and  partly  on  the  language  of  the  Act  of 
Parliament  Now  the  avowry  states,  that  the  council ''  pub- 
licly rated,  taxed,  and  assessed  the  parishes,  &c.,  constitut- 
ing the  borough  f  and  so  far  as  the  rate  is  stated  to  have 
been  made  in  public,  the  avowry  is  not  supported  by  the  evi- 
dence.   But  that  statement  is  mere  surplusage,  unless  the 
council  is  bound  to  sit  for  the  transaction  of  business  with 
open  doors.     The  Municipal  Corporation  Act  directs  the 
borough  council  to  make  a  borough  rate  in  the  nature  of  a 
county  rate.     The  4  &  5  Will.  4,  a  48,  applies  only  to  the 
proceedings  of  county  justices,  whose  practice  in  making 
county  rates  varied  in  different  districts,  it  being  usual  in 
some  counties  to  make  them  publicly,  in  others  privately. 
The  town  council  of  a  borough  is  not,  however,  a  courts 
and  is  not  bound  to  sit  with  open  doors;  and  if  the  legis- 
lature had  intended  that  that  should  be  the  practice,  they 
would  not  have  omitted  in  the  Municipal  Corporation  Act 
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all  reference  to  the  4  &  6  Will.  4,  c  48,  which  directs  that        1850. 
county  justices  at  quarter  sessions  shall  so  sit  when  making 
rates  for  the  county.  It  is  therefore  no  objection  to  this  rate 
that  it  was  not  made  in  public.  The  next  question  is,  whe- 
ther this  rate  is  bad  as  being  retrospective,  on  the  ground 
that  the  estimate  of  the  council  included  by-^one  expenses ; 
and  the  principal  objection  is,  that  the  solicitor  of  the 
corporation  paid  a  certain  sum  of  money  for  costs,  to  save 
the  corporation  from  an  execution,  which  sum  was  to  be 
included  in  the  bill  that  he  had  not  then  delivered    I 
think  this  circumstance  does  not  affect  the  question  as 
against  the  defendants;  for  they  issue  their  warrant  in 
respect  of  a  rate  which,  upon  the  face  of  it,  is  perfectly 
good.    The  council  have  estimated  the  money  which  is 
to  be  repaid  to  the  solicitor;  and  although  the  rate  be  in 
fact  made  in  part  for  by-gone  expenses,  it  is  not  a  bad 
rate  as  regards  the  defendants,  unless  it  be  clear  on  the 
face  of  it  that  it  was  meant  to  include  by-gone  expenses. 
In  Chesterton  v.  Farlar,  which  has  been  referred  to,  in  a 
suit  for  the  nonpayment  of  a  church  rate,  a  prohibition 
was  moved  for  to  the  Privy  Council,  to  which  an  appeal 
had  been  made,  on  the  ground  that  the  rate  appeared  to  be 
retrospective  and  bad  from  what  appeared  upon  the  plead- 
ings.   This  Court  refused  a  prohibition,  the  cause  being 
before  a  Court  the  jurisdiction  of  which  was  not  denied, 
no  erroneous  proceeding  having  taken  place  there,  and  the 
Court  refusing  to  presume  that  the  Judicial  Committee 
would  act  incorrectly.     Rex  v.  SiUifant  seems  to  shew 
that  where  a  rate  was  regular  on  the  face  of  it,  but 
appeared  to  have  been  made  to  meet  past  disbursements, 
it  was  not  therefore  bad,  whatever  objection  might  be 
raised  to  a  retrospective  application  of  the  money  in  pass- 
ing the  churchwardens'  accounts.    Therefore,  in  the  pre- 
sent case,  if  the  town  council  were  wrong  in  making  a  re- 
trospective rate,  no  advantage  can  be  taken  of  that  fact 
in  an  action  against  the  defendants  in  this  case,  being  the 


880  EXCHBQUBB  BBF0BT8. 

1860.        magistrates  who  enforce  the  rate  by  distress.     I  by  no 
means  say  that  the  town  council  were  wrong  in  the  coone 
they  took.    They  thought  they  were  right,  and  there  was 
nothing  fraudulent  in  their  conduct    Some  latitude  must 
be  allowed  them  under  the  circumstances;  for  they  can- 
not ascertain  in  all  cases  with  exactness  the  amount  of 
money  that  will  be  wanted,  but  are  bound  to  raise,  as 
nearly  as  possible,  the  sum  that  will  be  required.    I,  there- 
fore, do  not  say  that  this  order  of  the  council  was  not 
warranted    In   Woods  v.  Reed,  the  only  point  decided 
was  that,  under  the  Municipal  Corporation  Act^  the  bo- 
rough council  had  no  power  to  make  a  retrospectiTe  rate. 
But  there  the  expenses  were  clearly  by-gone;  here  it  b 
doubtful  whether  they  are  so.  Again,  supposing  the  expen- 
ses to  be  by-gone,  and  the  rate  to  be  good  upon  the  face  of 
it,  the  time  for  making  the  objection  is  when  the  accounts 
are  allowed.    The  next  objection  is,  that  the  precept  does 
not  follow  the  order  of  council,  which  is  a  departure 
from  the  Act,  which  authorises  the  council  to  require  pay- 
ment of  the  borough  rate  out  of  the  "  poor  rates  made 
and  collected,  or  to  be  made  and  collected,"'  whereas  the 
order  is  for  payment  out  of  the  ''  poor  rates  made  and  col- 
lected'' only.     Now  it  appears  that  by  that  statute,  55 
Geo.  3,  c  51,  the  overseers  are  empowered  to  make  a  rate 
in  order  to  raise  the  sum  assessed  on  the  parish,  or  to  re- 
imburse themselves  by  a  rate,  so  that  the  money  may 
either  be  ordered  to  be  paid  out  of  a  rate  already  made,  or 
a  special  rate  may  be  made  for  the  purpose.   But  it  is  sud 
that  there  is  a  variance  between  the  precept  and  the  order 
of  council;  the  latter  limiting  the  payment  required  to  be 
made  out  of  the  rates  ahready  "  made  and  collected"    Now 
the  words  of  the  statute  are  not  to  be  construed  with  ex- 
treme strictnesa     The  Act  of  Parliament  directs  the.  pay- 
ments to  be  made  out  of  a  rate  "  made  or  to  be  made." 
All  that  is  meant  is  that  the  payments  are  to  be  made  out 
of  the  poor  rates;  and  the  words  in  the  order  of  coun- 
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cil, ''  made  and  collected/'  may  be  taken  wibaiawtinlly  to  \sm 
mean  such  rates  as  shall  be  made  and  collected  at  the  time 
of  pajrment  The  next  objection  is,  that  the  precept  was 
not  warranted  by  the  ord«r  of  council,  which  directs  the 
oyerseers  to  pay  their  proportions  within  one  hundred  days 
after  senrice  upon  them  of  the  order,  whereas  the  precept 
require  the  overseers  to  pay  the  amount  within  one  hun-* 
dred  days  after  demand.  But  the  precept  does  not  limit  the 
time  for  payment  given  by  the  order  under  the  55  Qeo.  8,  c 
51,  but  on  the  conti^ary  extends  it  The  overseers,  therefore^ 
have  had  the  whole  of  the  one  hundred  days  from  the  time 
of  the  service  of  the  demand  upon  them,  to  pay  the  rate  The 
next  objection  is,  that  the  warrant  does  not  support  the 
avowry^  which  aljieges  that  the  defimdant  Johnson  in  grant* 
ing  it  acted  as  mayor.  This  is  a  purely  technical  objection, 
and  cannot  prevail  There  is  no  authority  for  saying  that 
the  signature  may  not  be  looked  at  and  considered  as  part 
of  the  warrant  It  is  then  said  that  the  wanunt  is  invalid, 
by  reason  of  its  being  altered  after  it  was  issued,  but  this 
is  not  the  case.  The  date  was  altered  whilst  it  was  in  the 
possession  of  the  justices,  before  it  was  issued,  and  they 
were  clearly  at  liberty  to  alter  it  at  that  time.  The  next 
objection  is,  that  the  warrant  is  defective  on  the  face  of  it, 
for  not  shevdng  that  the  justices  were  acting  within  their 
jurisdiction  at  the  time  it  was  issued  by  them;  and  Reg  v. 
Stockton  was  cited.  But  it  does  appear  to  have  been  issued 
within  the  jurisdiction,  for  we  may  take  the  venue  in  the 
margin  as  constituting  the  place  of  nAking  the  warrant; 
and,  in  addition  to  that,  the  passage  in  2  HawL  P.  C.  bk. 
2,  c.  13,  s.  23,  which  was  cited  by  me  during  the  argument, 
is  conclusive.  The  next  objection  arises  on  the  27  Geo.  2, 
c.  20.  It  is  said  that  the  warrant  of  distress  does  not  fix 
the  limit  of  the  sale,  and  that  there  ought  to  be  some  limit 
fixed.  Now  the  statute  27  Geo.  2,  c.  20,  enacts,  that  the 
time  for  selling  the  goods  shall  "  be  limited  in  such  war* 
rant,  so  as  the  time  shall  not  be  less  than  four  days  nor 
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more  than  eight"  The  obvious  meaning  of  that  section  is, 
to  fix  the  time  within  which  the  party  distrained  on  may 
save  his  goods  by  tendering  the  amount  due  with  the 
cost&  Here  the  warrant  does  specify  five  days  as  the  time 
allowed  for  payment,  and  then  the  officer  is  directed  to 
effect  the  sale.  The  warrant,  it  is  true,  does  not  say  when 
the  sale  is  to  be  completed,  but  that  is  not  necessary.  This 
warrant  pursues  the  ordinary  course  of  the  precedenta  If, 
indeed,  the  warrant  had  directed  the  sale  to  take  place 
forOvwUhy  it  would  be  bad,  as  it  would  not  then  gire  the 
party  distrained  upon  sufficient  time  to  turn  about  him 
and  to  procure  the  means  of  payment  This  was  determined 
by  the  case  oiReg.  v.  WiUiams,  which  has  been  referred  to. 
On  the  whole,  I  am  clearly  of  opinion  that  the  warrant 
was  good.  The  objections,  therefore,  are  all  answered,  and 
the  defendants  are  entitled  to  judgment 

Aldbrson,  R,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendants. 


Ncv,  21. 


0*COKNOR  V,  BRADSHAW. 


A  Company,  Vy' ASE  for  libel. — The  declaration  recited,  that  the  plain- 
Uu^num^r  tiff  was  a  member  of  Parliament,  and  that  there  had  been 
iSLibSn^  established  a  Company  called  "  The  National  Land  Com- 
pany, '  to  which  there  were  6000  subscribers  of  a  fiind  of 
100,000Z.,  and  of  which  Company  the  plaintiff  was  a  di- 
rector. The  declaration  then  set  out  the  libel,  which 
stated,  amongst  other  things,  that  the  plaintiff  had  whee- 
dled the  people  of  England  out  of  100,000^.,  with  which 

the  Bnbscrib* 

en.  The  aUoiment  depended  upon  the  result  of  a  ballot  In  connexion  with  this  Company 
there  was  establiBhed  a  nank  for  receiving  the  deposits  of  small  capitalists  and  working  men, 
upon  the  security  of  the  property  of  the  Company;  and  a«  part  of  the  same  concern,  a  bank 
in  which  the  subscribers  of  the  Company  might  place  their  savingB  for  purchaang  their  land 
from  the  Company : — Hddf  that  the  scheme  was  illegal,  as  being  contrary  to  the  Bank  AcL 
Qtuxrt,  whether  it  was  illegal  as  being  contrary  to  the  Lottery  Acts,  or  whether  it  fell 
wittiin  the  11th  section  of  the  12  Geo.  %  c.  28. 


sums,  was 
formed  for  the 
purpose  of 
buying  land, 
erecting  dwell- 
ings thereon, 
and  allotting 
the  same  to 
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he  had  bought  estates,  and  conveyed  them  to  his  own  use        1850. 
and  benefit;  and  that  his  excessive  honesty  in  connection      o'Cohkor 
^th  the  land  plan  had  been  and  would  continue  to  be     ,,    *- 

DBAMBAW. 

exposed  in  the  Nottingham  Journal. 

The  defendant  pleaded^  first,  Not  guilty;  upon  which 
issue  was  joined:  and  secondly,  a  plea  which  in  substance 
stated,  that  the  National  Land  Society  was  a  joint-stock 
Company,  established  for  a  purpose  of  profit;  that  such 
Company  was  a  partnership  consisting  of  more  than 
twenty-five  members,  formed  after  the  1st  of  November, 
1844,  with  the  professed  object  of  purchasing  and  erecting 
house?,  and  of  allotting  them  to  members,  upon  such  terms 
as  to  enable  them  to  become  small  freeholders  and  live 
independently;  that  the  Company  was  provisionally  regis- 
tered; and  that  the  plaintiff  was  a  promoter,  member, 
and  provisional  director  of  it;  and  that  he  published  rules 
intending  to  induce  poor  persons  to  become  members  of 
the  Company,  and  to  advance  their  money  for  shares,  and 
to  deposit  it  in  a  certain  bank;  that  the  introduction 
of  these  rules  was  not  true,  which  the  plaintiff  knew; 
that  at  the  time  of  the  publication  of  these  rules.,  the 
Company  had  the  banking  department  attached  to  it,  to 
create  the  belief  that  deposits  made  with  the  bank  were 
deposits  made  with  the  security  of  the  Company's  property; 
and  that,  at  that  time,  the  plaintiff  well  knew  that  it  was 
doubtful  whether  depositors  could  have  security  for  re- 
payment of  their  deposits  from  the  property  of  the  Com- 
pany; and  that  after  the  Company  was  formed,  and  be- 
fore it  was  completely  registered,  the  plaintiff  received 
from  40,000  members  more  than  lOs.  for  every  lOOL  which 
they  were  induced  to  pay  by  the  publication  of  the  rules; 
and  that  at  that  time  the  rules  provided,  that  no  member 
should  hold  less  than  two  or  more  than  four  shares;  that 
the  shares  were  only  IZ.  6s.  each;  that  the  plaintiff  held 
out  in  the  books,  that  members  were  to  have  allotted  to 
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I86a        them  a  house  and  four  acres  of  land,  with  a  reasonable 
O'CoHBOB      '^^"^  ^^^^  which  to  commence  agricultural  operations;  that 
V-  it  could  not  be  expected  that  the  value  of  such  allotxneot 

could  be  less  than  twenty  times  the  amount  of  a  share; 
that,  at  that  time,  there  was  no  reasonable  piospect  of 
the  CSompany  being  able  to  provide  allotments  for  mare 
than  one -twentieth  part  of  its  members;  and  that  it  was 
reasonably  necessary  that  20,000  poor  p^'sons,  who  had 
become  shareholders,  would  lose  their  money;  that  the 
plaintiff  was  dishonest,  in  fiilsely  suggesting  the  existence 
of  a  banking  department  of  the  Company,  and  also  in 
holding  out  expectations  of  allotments,  ^ich  could  not 
be  fulfilled;  that  the  plaintiff,  at  the  time  of  the  libel, 
was  proprietor  of  the  Northern  Star  newspaper,  and  that 
be  was  in  the  habit  of  publishing  therdm  accounts  of  the 
objects  and  prospects  of  the  Company ;  that  one  of  the  ob- 
jects of  it  was  the  wilfully  risking  the  property  of  others 
to  increofle  the  sale  of  that  newq>aper;  and  that  the  plain- 
as,  with  the  capital  stock,  purchased  lands  not  neceasary 
for  constituting  Ihe  Company,  and  wrongfully  caused  the 
inheritance  in  fee  to  be  conveyed  to  him  and  his  heirs  ab- 
solutely for  his  own  benefit,  and  not  in  trust;  that  he  did 
not  within  a  reasonable  time  declare  that  he  hdd  the  lands 
in  trust  for  the  Company ;  and  that  he  laid  out  20,000t 
capital  stock  of  the  Company  in  erections  upon  lands;  and 
that  he  risked  the  safety  of  the  capital  stock  of  the  Com- 
pany.    Replication,  de  injuria,  and  issue  thereon. 

At  the  trial  before  Pollock^  C.  B.,  at  the  Middlesex 
Sittings  after  Hilary  Term,  1849,  the  following  fa<^  ap- 
peared:— ^The  plaintiff  was  member  of  Parliament  for 
Nottingham,  and  the  projector  of  a  Company  called  "  The 
National  Land  Company/'  The  Company  a|4)eared  to 
have  been  established  in  1845,  but  had  changed  its  title 
several  times,  and  in  1849  had  adopted  that  already  men- 
tioned.     Several  books  containing  the  rules  of  the  society 
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liad  been  published  at  various  times  (a).    The  objects  of 
the  society  were  to  purchase  land,  erect  dwellings  thereon. 


(a)  The  following  is  an  extract 
from  the  4th  set  of  Rules,  which 
were  published  by  the  Company, 
and  in  which  the  object  of  the 
Company  was  described  as  fol- 
lows : — 

"The  object  of  the  Company 
18, — ^To  purdiaae  land  in  yarioue 
parts  of  the  United  Kihgdom ;  and 
to  erect  on  such  land  dwellings, 
to  be  allotted  to  members  of  the 
Company,  with    two,  three,  or 
four  acnes  of  land  for  agricultural 
purposes,  according  as  the  allot- 
tees hold  two,  three,  or  four  shares 
respectively ;  also  to  raise  a  fund, 
out  of  which  sums  of  money  in 
proportion  to  sucn  shares  shall 
be  advanced  to  or  applied  for  the 
benefit  of  allottees  on  taking  pos- 
session of  their  allotments,  and  to 
create  a  continually  progressing 
fund  for  the  puiposes  aforesaid, 
by  advantageous  investment  of 
monies  of  the  Company,  and  by 
selling,  mortgaging,  or  otherwise 
disposing  of  the  estates  them- 
selves, at  their  increased  value, 
from  time  to  time,  for  the  benefit 
of  the  Company." 

The  following  b  also  an  extract, 
from  the  same  book  of  Rules,  of 
some  of  the  rules  of  that  society : 


(I 


CAprrAi.. 


"1.  That  the  capital  of  the 
Company  be  130,000/.,  divided 
into  100,000  shares  of  1 L  63.  each ; 
which  capital  may  be  increased  by 
the  issue  of  new  shares  of  like 
value,  to  the  amount  of  G5,000/. 


''2.  That  the  directors  shall 
not  allot  to  one  person  less  than 
two  or  more  than  four  shares. 

^^8.  That  the  directors  may, 
with  consent  of  an  ordinary  gene- 
ral meeting  of  members,  from  time 
to  time,  retain  such  sum  or  sums 
as  they  shall  think  fit,  not  exceed- 
ing 1002.  per  annum,  for  a  re- 
serve fund  not  exceeding  1000/., 
for  the  benefit  of  the  Company, 
either  generally  for  extraordinary 
expenses  or  otherwise,  or  for  any 
specific  purpose,  and  to  invest  the 
same  on  Government  or  real  se- 
curities.*' 

"  FUBDS  OP  THE  CoMPAirr. 

'^42.  That  the  treasurer  shall 
deposit  all  monies,  when  the  same 
amount  to  250/.  or  upwards,  and 
not  applicable  to  immediate  pur- 
poses, in  the  bank  of  the  Com- 
pany, in  the  joint  names  of  him- 
self and  the  trustees  for  the  time 
being. 

"4d.  That  no  money  shall  be 
drawn  out  except  upon  the  writ- 
ten authority  <^  a  mtgority  of 
directors,  and  by  the  drafl  or 
order  of  the  treasurer  and  one 
trustee,  countersigned  by  the  se- 
cretary. 

*^  44.  That  all  payments,  to  the 
amount  of  100/.  or  upwards,  shall 
be  made  by  draft  or  order. 

^^45.  That  all  surplus  monies  ex- 
ceeding 1000/.  shall,  from  time  to 
time,  be  invested  upon  Exchequer 
bills  or  other  Government  or  real 
securities,  until  required  for  the 
use  of  the  Company." 


1660. 

O'CONKOR 

V. 

Bradshaw. 
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BftADSHAW. 


and  allot  them  to  its  members  on  such  terms  as  should  en- 
able them  to  become  small  freeholders,  and  live  in  oomfoit 
and  independence;  which  objects  were  to  be  effected  in  the 
following  way : — A  lai^e  sum  of  money  was  to  be  raised  bj 
shares  of  IL  Gs.  each,  and  was  to  be  laid  out  in  the  pur- 
chase of  land  and  the  erection  of  houses.  The  subscriber 
of  two  shares,  or  21  12^.,  became  entitled  to  a  house,  two 
acres  of  land,  and  an  advance  of  15Z.  The  subscriber  of 
three  shares  to  a  house,  three  acres  of  land,  and  222.  lOtc 
Their  right,  however,  to  obtain  these  privil^es  was  not 
absolute,  but  depended  on  the  result  of  the  ballot,  accord- 
ing to  which  a  small  number  only  of  the  subscribers  could 
obtain  present  possession  of  houses,  land,  and  money;  so 
that  in  five  years,  during  which  the  plan  was  in  opera- 
tion, out  of  70,000  shareholders,  227  only  had  obtabed 
allotments. 

The  mode  in  which  the  allottees  of  land  were  to  be  lo- 
cated was  thus  described  in  the  first  set  of  rules : — (rood  ara- 
ble land  may  be  rented  in  some  of  the  most  fertile  pans 
of  the  country  at  the  rate  of  15«.  per  acre,  and  migiit  be 
bought  at  twenty-five  years  purchase,  that  is,  at  181. 15& 
per  acre;  and  supposing  50002.  raised  in  shares  of  2L  10s. 
each,  this  sum  would  purchase  120  acres,  and  locate  saitf 
persons  with  two  acres  each,  besides  leaving  a  balance 
of  2750/.,  which  would  give  to  each  of  the  occupants 
4:61  1  6a  8d,  30^  of  which  would  be  sufiicient  to  build  a 
commodious  and  comfortable  cottage  on  each  allotment, 


Upon  the  coyer  of  the  book 
was  the  following : — 

^'National  Land  and  Labour 
Bank,  established  in  connexion 
with  the  National  Land  Com- 
pany. 

"  The  Deposit  Department  is 
open  to  all  who  wish  to  invest 
their  funds  therein,  secured  upon 
the  property  of  *The  National 


Land  (Company/  at  an  intere^  of 

per  cent. 

^^  The  Redemption  Departmeo/ 
is  open  to  members  of  '  The  Na- 
tional Land  Company*  only.  Tbe 
monies  deposited  by  each  mem- 
ber to  be  applied  to  the  redemp- 
tion of  his  allotment,  &c    SaA 
monies  to  bear  interest  at  the 
rate  of  four  and  a  half  per  cent 
per  annimi. 
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one-half  of  the  remaining  152.  16s,  Sd.  would  be  sufficient 
to  purchase  implements,  stock,  &c.,  leaving  the  residue  as 
a  means  of  subsistence  for  the  occupant,  until  his  allot- 
ment produced  the  necessaries  of  life.     These  allotments 
-with  dwellings  might  be  leased  for  ever  to  the  members  of 
the  society,  at  an  annual  rental  of  51  each,  which  would 
be  far  below  their  real  value.     The  gross  annual  rental 
would  thus  amount  to  300t   This  property,  if  sold  at  twenty 
years  purchase  (which  would  be  below  the  market  value), 
would  yield  to  the  funds  of  the  society  6000t;  which  sum, 
if  expended  in  a  similar  manner  to  the  first,  would  locate 
other  seventy-two  persons.    These  seventy-two  allotments, 
sold  at  the  rate  of  the  first,  would  bring  7200Z. ;  and  this 
sum,  laid  out  in  the  purchase  of  other  land,  building  of 
cottages,  &c.,  at  the  original  cost,  would  locate  86  2-5ths 
persona    These  86  2-5ths  allotments,  if  sold,  would  realise 
86342.  88.,  and  with  this  amount  of  capital  the  society 
would  locate  other  103  l-6th  persons.     These  103  l-6th 
allotments  would  produce  16,3172.  Ss.  4<i;  and  the  last- 
named  sum,  expended  as  before,  would  locate  123  l-3rd 
persons.   Thus  the  original  sum  of  50002.  would  more  than 
double  itself  at  the  fourth  sale,  and  so  on  in  the  same  ratio. 
The  benefits  arising  from  the  expenditure  of  the  funds  in 
the  manner  above  stated,  may  be  seen  at  a  glance  in  the 
following  summary : — 


Purchase 

Locate 

£      8.    d. 

Original  Capital 

5,000    0    0 

120  Acres 

60  PersonB 

First  Sale  produce    . 

6,000    0    0 

H4    „ 

72      „ 

Second     ditto 

7,200    0    0 

172    „ 

86      „ 

Third        ditto 

8,634    8    0 

206    „ 

108      „ 

Fourth      ditto 

10,317    8    4 

246    „ 

123      „ 

continuing  to  increase  in  the  same  proportion  until  the 
tenth  sale,  which  would  realise  37, 3242.,  and  locate  572  1-2 

VOL.  V.  M  M  M  EXCH. 


1860. 


0*C0HN0R 
V. 

Bbjldshaw. 


V. 

Bradshaw. 
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1860.  persons.  Thus  the  total  number  which  could  be  locat- 
O'CoKKOR  ^^  ^^  *^^  sales,  (which,  if  the  project  be  taken  up  with 
spirit,  might  easily  be  effected  in  four  years,)  would  be 
1923  persons,  in  addition  to  having  in  possession  of  the 
society  an  estate  worth  at  least,  in  the  wholesale  market. 
S7,324t ;  which  estate  could  be  resold,  increasing  at  ead 
sale  in  value  and  capability  of  sustaining  the  member*, 
until,  in  the  space  of  a  few  years,  a  vast  number  of  the 
surplus  labour  population  could  be  placed  in  happin&i! 
and  prosperity  upon  the  soil  of  their  native  land,  airf 
thus  become  valuable  consumers  as  well  as  producers  of 
wealth." 

In  connection  with  the  National  Land  Company,  the 
plaintiff  also  established  a  bank,  "  The  National  Land  aod 
Labour  Bank.^'  The  purposes  of  this  bank  were  twofold: 
it  was  to  be,  first,  a  bank  of  deposit,  in  which  smaU  capi 
talists,  working  men,  and  benefit  societies  might  deposit 
their  funds  upon  the  security  of  the  Company's  property; 
secondly,  a  bank  of  redemption,  in  which  the  shareholders 
might  place  their  savings,  for  the  purpose  of  purchasing 
their  land,  &c.  from  the  Company. 

The  Lord  Chief  Baron,  in  his  direction  to  the  jury,  told 
them  that,  in  his  opinion,  the  whole  of  the  plaintiff's  scheme 
was  illegal,  on  the  ground  of  its  being  contrary  to  the  Bank 
Act  and  to  the  Lottery  Acts.  A  verdict  was  found  for  the 
defendant  upon  the  second  plea;  but  in  returning  the  tct- 
dict  the  jury  accompanied  it  with  the  expression,  that  it 
was  their  unanimous  opinion  that  the  plaintiff's  character 
stood  unimpeached  as  regarded  his  personal  honesty. 

WUkinSy  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  and  of  the  verdict  being  against 
the  evidence :  one  imputed  ground  of  misdirection  being 
that  part  of  the  direction  which  related  to  the  illegality 
of  the  scheme.     This  was  stated  by  the  learned  counsel  in 
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support  of  the  rule  not  to  be  the  principal  ground  upon  i860, 

which  he  rested  his  case;  but  as  the  other  grounds  do  not  O'Connor 
involve  aiiy  matter  of  law,  they  are  not  reported. 


V. 

Brat>8haw. 


In  the  present  Term  (November  19) 

Roebuckf  Keating^  and  Bagley  shewed  cause. — The  plain- 
tiffs scheme  was  not  justified  in  law,  but  was  illegal;  and 
therefore  the  direction  of  the  Lord  Chief  Baron  was  cor- 
rect.    In  the  first  place,  it  did  not  comply  with  the  pro- 
visions of  the  7  &  8  Vict.  c.  113,  "An  Act  to  regulate 
Joint  Stock  Banks  in  England/'     No  alteration  was  made 
in  its  rules.     The  association  was  also  held  out  to  the  world 
as  a  Banking  Company.     It  was,  therefore,  illegal,  as  con- 
trary to  the  Bank  of  England  Charter  Act,  7  &  8  Vict  c. 
32.     The  scheme  was  also  illegal  as  a  lottery,  for  lotte- 
ries are  prohibited  both  by  the  common  law  of  the  land 
and  by  the  express  language  of  the  several  statutes  which 
have  been  passed  as  declaratory  of  the  common  law,  and 
for  the  better  suppression  of  what  has  been  considered  to 
produce  a  spirit  of  speculation,  and  an  amount  of  risk, 
which  is  highly  injurious  to  those  who  may  be  led  to  join 
in  such  schemes.     This  is  clearly  a  lottery.     But  a  few  of 
the  subscribers  out  of  a  vast  number  obtain  prizes  by  lot. 
It  would  be  impossible  for  aU  to  obtain  a  return  for  their 
subscriptions.     Cresswell,  J.,  in  AUport  v.  Nvtt  (a),  says, 
"  The  mischief  intended  to  be  remedied  is  the  introduc- 
tion of  a  spirit  of  speculation  and  gambling,  tending  to  the 
ruin  and  impoverishment  of  families,  and  not,  as  you  sug- 
gest, the  gain  acquired  by  the  individual.     Suppose  a  horse 
were  sold  by  tickets  amounting  in  the  aggregate  to  tlie 
true  value,  would  not  that  be  a  lottery?"     And  Tindcd,  C. 
J.,  in  delivering  the  judgment  of  the  Court  says,  "  The  10 
&11  Will.  3,  c.  17,  recites  the  mischiefs  from  certain  lot- 

(«)  1  C.  B.  984. 
M  M  M  2 
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1860.        teries  under  colour  of  certain  patents  and  grants;  and 

O^Q^!^^      then  enacts,  not  only  that  all  such  lotteries,  but  also  that 

^'  aU  oilier  lotterieSy  are  nuisances,  and  imposes  a  penalty  on 

f>RAI)SIlAW. 

all  persons  who  shall  draw  at  any  lottery.  The  42  Geo.  3, 
c.  119,  recites  the  mischiefs  from  certain  lotteries  called 
'  little  goes,'  and  enacts,  that  any  person  who  shall  keep 
any  place  to  keep  open  any  lottery  called  a  little  go,  or 
any  other  lottery  wliotsoever  not  avthorised  by  Act  of  Par- 
liament, shall  forfeit  500t"  The  legislature  appear  to 
have  had  such  a  scheme  as  the  present  in  their  contempla< 
tion  at  the  time  of  the  passing  of  the  12  Geo.  2,  c.  28, 
which,  after  reciting  various  statutes  upon  the  subject  of 
lotteries,  enacts  in  substance  in  the  1st  section,  that  all 
persons  who  shall  erect  or  keep  any  office  or  place,  under 
the  denomination  of  sales  of  houses,  lands,  &;c.,  for  the  im- 
provement of  small  sums  of  money,  or  shall  sell  or  expose 
to  sale  any  houses,  lands,  &a,  by  way  of  lottery,  or  by  lots, 
tickets,  numbers,  or  figures,  or  shall  make,  print,  adver- 
tise, or  publish  proposals  or  schemes  for  advancing  small 
sums  of  money  by  several  persons,  amounting  in  the  whole 
to  large  sums,  to  be  divided  among  them  by  the  chance  of 
the  prizes  in  some  public  lottery  allowed  by  Act  of  Parlia- 
ment, shall  be  liable  to  a  certain  penalty.  This  scheme 
seems  to  fall  within  the  very  language  of  that  Act  [Parker 
B. — But  then  the  11th  section  of  that  Act  presents  an 
obstacle  to  that  argument,  and  gives  a  colour  to  the  argu- 
ment of  the  plaintiff.  That  section  provides,  that  "nothing 
herein  contained  shall  extend,  or  be  any  ways  construed, 
deemed,  or  taken  to  extend,  or  in  any  sort  to  affect  or  pre- 
judice any  estate  or  interest  in,  out  of,  or  to  any  manors, 
honours,  royalties,  lands,  tenements,  advowsons,  presenta- 
tions, rents,  services,  and  hereditaments  whatsoever,  which 
shall  or  may  at  any  time  or  times  hereafter  be,  according 
to  the  laws  now  in  being,  legally  allotted  to  or  held  by  or 
by  means  of  any  allotment  or  partition  by  lots;  but  that 
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all  persons  who  now  are,  or  that  shall  hereafter  become        1850. 
really  and  truly  seised,  as  part  owners,  joint-tenants,  and      oml^onkoI 
tenants  in  common,  of  any  manors,  honours,  royalties,  lands,  ^• 

tenements,  advowsons,  presentations,  rents,  services,  and 
hei'editaments,  shall,  and  he,  she,  and  they,  and  his,  her, 
and  their  heirs  and  assigns,  is  and  are  hereby  made  and 
continued  capable  to  accept  and  take  such  estates  and  in- 
terests and  parts  therein,  in  such  and  the  like  manner, 
and  to  such  and  the  Uke  uses,  as  he,  she,  or  they  might, 
would,  or  could  have  done  by  or  by  virtue  or  in  conse- 
quence of  any  lot,  scroll,  chance,  or  allotment  whatsoever, 
had  this  present  Act  never  been  made."  The  question  is 
whether  the  present  case  does  not  fall  within  that  provisa] 
That  section  applies  to  joint-tenants  and  tenants  in  com- 
mon, where  each  of  the  lots  represents  the  exact  value  of 
each  person's  interest  in  the  land.  Each  person  has  a  cer- 
tain portion  assigned  to  him;  but  under  the  scheme  in 
question,  a  few  persons  only  out  of  a  vast  number  obtain 
any  proportionate  return.  IPoUock,  C.  R — I  think  it 
questionable  whether  the  land  can  be  purchased  with  the 
object  of  dividing  it  under  that  section.  Parke,  B. — Sup- 
pose a  number  of  persons  were  to  buy  a  large  collection 
of  pictures,  some  of  which  far  exceeded  others  in  value, 
might  not  it  be  decided  by  lot  who  should  have  the  first 
choice?]  If,  by  the  first  choice,  the  party  might  select  the 
most  valuable  picture,  it  is  submitted  that  the  transaction 
would  be  a  lottery,  and  therefore  illegal,  unless  sanctioned 
by  Act  of  Parliament:  Oatty  v.  Field  (a).  The  following 
statutes  shew  the  light  in  which  lotteries  have  been  fre- 
quently viewed  by  the  legislature:  10  Ann.  c.  26;  9  Geo.  1, 
c.19;  and  22  Geo.  3,  c,  47. 

WUkivs,  Serjt.,  Atherton,  and  Prentice,  in  support  of 

(a)9Q.B.  431. 


V. 
B&ADSUAW. 


892  EXCHEQUER   BBPOaTg. 

185().  the  rule. — It  can  hardly  be  contended  that  all  transac- 
O'CoNMOB  ^^^^^  which  are  popularly  called  lotteries  are  illegal.  It  can- 
not  be  said  that  the  mere  fact,  that  a  p^ty  obtaiiis  i^- 
ority  of  choice  by  lot,  is  contrary  to  common  law.  Hie 
various  statutes  which  have  been  passed  upon  the  sulqeet 
of  lotteries,  and  by  some  of  which  severe  penalties  are  in- 
flicted upon  offenders  against  them,  afford  a  good  argu- 
ment that  the  offence  is  the  creature  of  the  statute  law. 
The  offence,  if  substantiated,  is  liable  to  heavy  penalties, 
and  ought  to  be  strictly  proved.  These  statutes  are  not 
only  penal,  but  their  object  is  to  punish  an  offence  of  a 
degrading  character.  This  scheme  was  perfectly  fair,  and 
the  system  of  distribution  by  lot  was  adopted  as  the  mo^ 
advantageous  mode  of  determining  the  priority.  The  An 
Union  Acts,  7  &  8  Vict  c.  109,  and  9  &  10  Vict,  a  48, 
have  recognised  a  system  of  distribution  like  the  preeeat 
as  legal.  This  was  merely  a  particular  mode  of  dealing 
with  the  partnership  fund,  as  in  the  case  of  Silver  v. 
Barnes  (a).  The  case  moreover  falls  within  the  12  Gea  % 
c.  28,  s.  11. — ^They  referred  to  Bac.  Abr.  "Coparceners  "  (C). 

Cur.  adv.  vult. 

Parke,  B.,  now  said — I  think  that  this  rule  ought  to 
be  discharged.  It  was  granted  on  the  ground  of  misdi- 
rection ;  and  the  principal  misdirection  which  induced  me 
to  concur  in  granting  the  rule,  was  a  statement  that  my 
Lord  Chief  Baron  had  told  the  jury  that  this  scheme  was 
illegal  within  the  Lottery  Acts.  It  was  suggested  that 
that  was  not  the  main  ground  of  the  application,  it  not 
being  clear  that  the  matter  had  not  been  left  at  large. 
All  the  objections  to  the  summing  up  were  argued  before 
us  on  sliewing  cause;  and  I  think  those  objections,  as  they 
are  presented  to  us,  are  not  supported.     The  first  question 

(a)  8  Sc.  300. 


V. 
BBAD6HAW. 
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is,  whether  my  Lord  was  right  in  telling  the  jury  that  this         18^. 
was  a  lottery  within  the  meaning  of  the  Lottery  Acts,      ocoKKoa 
particularly  the  12  Geo.  2,  c.  28.   Now  if  the  question  were 
to  turn  upon  this,  whether  it  was  or  was  not  illegal  with- 
in the  meaning  of  that  Act,  I  should  like  to  take  further 
time  for  consideration;  because,  after  giving  it  every  con- 
sideration in  my  power,  I  cannot  bring  myself  to  the 
opinion  that  this  is  a  scheme  illegal  within  the  Lottery 
Acts.     Although  I  do  not  mean  at  present  to  say  I  differ 
from  my  Lord  Chief  Baron  on  that  point,  I  am  not  per- 
fectly satisfied  to  agree  with  him ;  and  if  this  was  the 
main  part  of  the  statement,  and  essential  to  the  justice  of 
the  case,  and  if,  in  order  to  support  the  view  taken  by  my 
Lord  Chief  Baron,  it  was  necessary  to  shew  that  this 
scheme  was  illegal  within  the  liOttery  Acts,  I  think  there 
ought  to  be  a  new  trial.   But  it  is  perfectly  clear,  from  the 
statement  of  the  mode  in  which  that  part  of  the  case  was 
presented  to  the  jury,  that  my  Lord  told  the  jury  that  the 
whole  scheme  was  illegal,  that  being  a  portion  of  the  case 
in  order  to  shew  that  the  effect  of  the  scheme  was  to  de- 
lude the  public,  stating  that  illegality  as  one  of  the  cir- 
cumstances.    He  mentioned  that  it  was  illegal  on  two 
grounds:  first,  as  being  contrary  to  the  Bank  Act;  and 
secondly,  as  being  contrary  to  the  Lottery  Acts.    The  lat- 
ter was  only  one  instance  of  illegality;  and  it  is  perfectly 
clear  that  the  scheme  was  illegal,  as  being  a  violation  of 
the  Bank  Act ;  and  if  illegal  in  one  respect,  the  mention 
of  the  other  also  seems  to  me  not  to  affect  the  summing  up, 
or  to  satisfy  us  that  justice  has  not  been  done.     It  being 
clearly  illegal  in  one  respect,  I  think  it  immaterial  to  con* 
sider,  in  this  action,  whether  it  was  illegal  in  other  respects. 
What  the  result  may  be  in  another  proceeding  is  a  different 
question.     I  think,  therefore,  my  Lord's  summing  up  in 
this  respect  cannot  be  the  ground  of  a  new  trial. — (The 
learned  Judge  then  adverted  to  the  other  points  in  the 
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1850. 

O'COITHOR 

V. 
BiUDSHAW. 


case,  and  said,  that  in  his  opinion  the  rule  ought  to  be 
discharged). 

Aldebson,  B.,  and  Platt,  R,  concurred. 


Pollock,  C.  B.,  stated  that  he  was  not  dissatisfied  with 
the  verdict 

Rule  discharged. 


Nov.  5. 


Dob  d  Childb  and  Others,  Trustees  of  The  Lubi^w 

Chabities,  t^.  Willis. 

XliJECTMENT  to  recover  the  possession  of  certain  houses 
and  premises  occupied  by  the  defendant,  as  head  master 
of  the  Ludlow  Grammar  School  of  King  Edward  VL 

At  the  trial,  at  the  Shropshire  Summer  Assizes,  before 
WiUiainSy  J.,  it  appeared  that  the  lessors  of  the  plaintiff 
claimed  as  trustees  of  the  Ludlow  Municipal  Charities. 
The  school  in  question  was  founded  bj  charter  of  Edward 
VL,  dated  the  26th  of  April,  1552;  the  powers  of  appoint- 
ment and  amotion  being  thereby  given  to  the  old  corpora- 
tion of  Ludlow.  These  powers,  and  generally  the  power  to 
make  orders  for  the  administration  of  the  charity,  were,  by 

at  their  dis- 
cretion, in  the  due  exercise  and  execution  of  the  powers  and  trusts  reposed  in  them,  deem 
ju8t,  from  time  to  time  to  remove  the  master,  usher,  &c.,  from  his  office,  subject,  howerer, 
to  certain  formalities  bciuj;?  observed: — Utld,  that  these  words  conferred  an  absolute  discrt- 
tionary  power  upon  the  trustees,  provided  the  formalities  specified  were  followed;  and  that 
they  wci-c  not  bound  to  summon  the  master  before  them,  or  to  give  him  any  hearing  or  op- 
portunity of  defending  himMolf  againnt  the  chargcH  which  formed  the  ground  of  his  removal 
By  an  order,  the  Lord  Chancellor,  in  whom  the  power  of  appointing  new  trnstees  was 
vented,  referred  it  to  the  Ma>tor  to  approve  of  eight  fit  and  proper  penwns  to  be  appointed 
tni8tec8  in  lieu  of  Iho^^e  dead,  or  who  had  left  the  borough  of  Tj.  ;  and  after  his  report^  socfa 
further  order  was  to  be  made  ua  wan  just     The  Master  reported  that  he  had  approved  of 
eight  persons  an  fit  and  ))roper  to  be  appointed  &c.     This  report  was  confirmed;  and,  in  the 
confirmation,  the  trusti'cs  of  the  chanty  (naming  the  said  eight  persons  and  the  other  tniA- 
tees)  were  directed  to  pay  the  costs  of  the  petition  for  the  appointment  of  new  trustees  out 
of  the  surplus  funds  of  tljc  charity  in  their  hivnds.     By  the  pnvatc  Act,  the  property  of  the 
trust  was  vested  in  the  trustees  for  the  time  being,  without  any  decduf  tmnsfi3r:~/^e^,ilat 
this  was  a  valid  appointment  of  the  eight  new  trustees  by  the  Lord  Chancellor. 


By  the  provi- 
sions of  a 
scheme  for 
the  manage- 
ment  of  King 
Edward  the 
Sixth's  Oram- 
mar  School  at 
Ludlow,  duly 
confirmed  by 
the  Lord  Chan- 
cellor, it  was 
dccUred  that 
the  tnistees 
should  have 
authority, 
upon  such 
grounds  as 
they  should. 
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the  5  &  6  Will.  4,  c.  76,  s.  70,  transferred  to  the  Lord  Chan- 
cellor.    In  pursuance  of  this  authority  it  was,  by  order  of 
the  Lord  Chancellor,  dated  the  26th  day  of  August,  1836, 
referred  to  Master  Brougham  to  appoint  new  trustees  for 
the  said  charity.     By  his  report,  dated  the  16th  of  Feb- 
ruary, 1837,  he  appointed  seventeen  persons  to  be  such 
trustees  (nine  of  whom  were  lessors  of  the  plaintiff) ;  and 
this  order  was  confirmed  by  the  Lord  Chancellor  on  the 
3rd  of  December,  1837. 

On  the  25th  of  July,  1838,  the  defendant  was  duly  ap- 
pointed head  master  of  the  school,  and  entered  upon  his 
dutie&    An  information  was  for  many  years  pending  as 
to  the  administration  of  the  charities;  and  to  settle  these 
disputes,  on  the  27th  of  July,  1846,  an  Act  was  passed, 
9  &  10  Vict  c.  xviii  (a),  by  which  the  trustees  were  to  hold 
the  property  upon  the  uses  and  trusts  to  be  declared  by 
a  scheme  to  be  settled  by  the  Master.    This  scheme  was 
duly  settled  and  confirmed  on  the  2nd  of  August,  1848. 
The  14th  rule  was  as  follows: — "That  the  said  trustees 
shall  have  authority,  from  time  to  time,  upon  such  grounds 
as  they  shall  at  their  discretion,  in  the  due  exercise  and 
execution  of  the  powers  and  trusts  reposed  in  them,  deem 
just,  firom  time  to  time  to  remove  the  master,  usher,  or 


1850. 

DOK 

Childe 

V. 
WiLUS. 


(a)  By  the  25th  section  of  that 
Act  it  is  enacted,  *''  That  in  the 
construction  of  this  Act  the  word 
^  trustees'  shall,  when  used  with 
reference  to  the  said  charity  pro- 
perty, be  deemed  and  taken  to 
mean  and  comprise  the  persons 
who  fi'om  time  to  time  shall  be  the 
trustees  of  the  said  charity ;  and 
tlittt  when  and  so  often  as  any  per- 
son or  persons  shall  have  been  duly 
appointed  trustee  or  trustees  of 
the  charity  property,  real  or  per- 
sonal, then  and  in  every  such  case, 
by  virtue  of  such  appointment 


alone,  and  without  any  deed  or 
instrument,  conveyance,  surren- 
der, or  assignment  whatsoever  for 
that  purpose,  all  the  property, 
real  or  personal,  belonging  to  the 
said  charity,  shall  forthwith  be 
and  be  deemed  to  be  vested  in 
such  new  trustee  or  trustees  as 
aforesaid,  either  alone  or  jointly 
with  the  surviving,  continuing,  or 
other  trustee  or  trustees  of  any  of 
the  same  property,  upon  and  for 
the  trusts  and  purposes  of  the  said 
charity." 


J 
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I8d().        any  additional  master  or  masters,  or  either  of  tliem,  firum 
their  or  his  offices  or  office,  in  the  manner  hereinafter 
mentioned;  that  is  to  say,  that  on  the  requisition  in  writ- 
ing, signed  by  three  of  the  trustees  at  least,  the  secre- 
tary of  the  said  trustees  shall  call  a  meeting  of  the  said 
trustees,  a  notice  in  writing  being  given  or  sent  to  eauk 
of  the  said  trustees  six  days  before  the  heading  of  such 
meeting,  and  in  such  notice  it  shall  be  staled  that  at 
the  said  meeting  it  is  intended  to  propose  the  remorai 
from  the  said  office  of  master,  usher,  or  additional  master 
or  masters,  of  the  person  whose  name  shall  be  in  the  said 
notice;  and  that  at  the  same  meeting  there  shall  be  pre- 
sent not  less  than  two-thirds  of  the  trustees  for  the  time 
being;  and  that  at  the  said  meeting  a  resolution  shall  be 
proposed  by  one  and  seconded  by  another  of  the  trustees, 
for  the  remorai  of  such  master,  usher,  or  additional  mas- 
ter or  masters;  and  that  if  the  same  be  carried  by  at  least 
two-thirds  of  the  trustees  so  present,  the  same  shall  be 
entered  on  the  minutes  of  the  said  trustees,  and  signed  by 
such  of  them  as*  vote  for  the  said  resolution ;  and  that,  if 
the  said  resolution  shall  st  a  subsequent  meeting  of  the 
said  trustees,  called  by  such  notice  as  last  hereinafter  men- 
tioned, and  in  which  notice  shall  be  set  forth  the  former 
resolution,  and  at  an  interval  of  one  calendar  month  at 
least,  whereat  the  same  proportion  of  trustees  at  least  shall 
be  present  as  is  required  to  be  present  at  the  first  meet- 
ing, be  confirmed  by  two-thirds  of  the  said  trustees  then 
present,  the  said  master,  usher,  or  additional  master  or 
masters  shall  be  considered  as  removed  as  on  the  day  of 
the  said  second  meeting,  and  his  office  shall  be  vacant  on 
and  from  that  day:    Provided  that  such  resolution  and 
the  confirmation  of  it  as  aforesaid,  together  with  the 
grounds  of  such  removal,  shall  be  entered  and  preserved 
iij)on  the  minutes  of  the  proceedings  of  the  said  trustees/' 
On  the  2()th  of  May,  1 8  l?8,an  order  was  made  by  the  Lunl 
Chancellor,  referring  it  to  llaster  Broivffham  to  approve  of 
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oight  fit  and  proper  persons  to  be  appointed  trustees  of  the        1850. 
ssaid  charities  in  the  place  of  those  dead  and  haying  quit- 
ted the  borough  of  Ludlow;  and  after  his  report^  such  fur- 
ther order  was  to  be  made  as  was  just.     On  the  28th  of 
February,  1849,  the  Master  made  his  report,  and  after  re- 
citing (inter  alia)  that  eight  persons  (naming  them)  had 
been  proposed  as  fit  and  proper  persons  to  supply  the  vsr 
cancies  existing  apoiong  the  trustees,  he  reported  that  he 
approved  of  the  said  persons  as  fit  and  proper  persons  to 
be  appointed  trustees  of  the  charities  affected  by  the  7l8t 
section  of  the  5  &  6  Will.  4,  c.  76,  in  the  place  of  those 
dead  and  having  quitt^  the  borough.    By  an  order  of 
the  Lord  Chancellor,  dated  the  28th  of  April,  1849,  it 
was  ordered,  that  the  Master's  report  should  be  coikfirm* 
ed;  and  it  was  further  ordered,  that  the  trustees  of  the 
said  charities  [naming  the  nine  old  and  eight  new  trus- 
tees] do  pay  the  costs  of  the  petition  for  the  appointment 
of  the  new  trustees  out  of  the  surplus  ftmds  in  their  hands 
belonging  to  the  said  charity,  called  "  The  Free  Grammar 
School" 

The  trustees  met  frequently  in  the  course  of  the  year 
1849,  and  passed  certain  rules  as  to  the  management  of  the 
school     Disputes  occurred  between  them  and  the  defend- 
ant; and  on  the  16th  of  January,  1850,  a  special  meeting 
was  called  pursuant  to  a  notice  addressed  to  the  secretary, 
stating,  that  it  was  intended  to  propose  the  removal  of  the 
defendant  from  the  mastership.    The  meeting  took  place, 
and  the  resolution  for  his  removal  was  carried  and  signed 
by  fourteen  of  the  trustees,  and  the  groimds  thereof  stated. 
All  the  formalities  required  by  the  14th  rule  of  the  scheme 
were  fulfilled.    The  defendant  had  not,  however,  any  no- 
tice of  the  meeting,  or  any  opportunity  afibrded  to  him  to 
answer  the  charges,  which  he  alleged  were  untrue  in  fact 
By  letter  dated  18th  February,  1850,  he  claimed  the  right 
to  be  heard  in  his  defence,  and  he  was  allowed  to  be  pre- 
sent at  the  meeting  held  on  the  20th  of  February,  pursuant 
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1850.  to  the  said  14th  rule,  to  confinn  the  resolution.  Some  dis- 
cussion took  place,  but  no  regular  inquiry  into  the  truth 
of  the  charges;  and  the  resolution  was  confirmed,  the  con- 
firmation being  signed  by  the  same  fourteen  trustees  who 
had  signed  the  resolution.  A  demand  of  possession  of  the 
school-house  and  premises  was  subsequently  made;  and 
upon  refusal  to  quit  it  this  action  was  brought  Proceod- 
ings  in  equity  had  been  taken  by  the  defendant,  but  an  in- 
junction had  not  then  been  obtained. 

Upon  these  facts,  and  no  evidence  further  being  of- 
fered to  establish  the  truth  or  sufficiency  of  the  chaiges 
against  the  defendant,  it  was  objected  on  his  part,  that 
the  resolution  to  remove  him  was  invalid,  as  he  had  not 
had  any  notice  of  the  charges,  or  any  opportunity  of  de- 
fending himself;  that  it  was  incumbent  upon  the  trustees 
to  prove  to  the  satisfaction  of  the  jury  the  sufficiency  of 
the  charges;  and  secondly,  that  the  appointment  of  some 
of  the  trustees  who  were  parties  to  the  action  was  invalid 
The  learned  Judge,  however,  was  of  a  contrary  opinion 
upon  the  first  point,  but  reserved  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  upon  the  second.  A  verdict 
having  been  found  for  the  lessors  of  the  plaintiff, — 

WJuUdey  now  moved  for  a  new  trial  on  the  ground  of 
misdirection,  or  to  enter  a  nonsuit  in  pursuance  of  the 
leave  reserved. — ^The  first  question  is,  whether  the  trustees 
have  an  absolute  power  given  them  by  the  1 4th  regulation, 
to  deprive  the  master  of  his  situation  for  any  cause  which 
may,  in  their  opinion,  justify  his  dismissal  By  the  lan- 
guage of  that  rule,  the  trustees  have  authority  to  remove 
the  master  from  his  office  ''upon  such  grounds  as  thoy  shall 
at  their  discretion,  in  the  due  execution  of  the  powers  and 
trusts  reposed  in  them,  deem  just"  This  does  not  give  the 
trustees  an  absolute  discretion  in  the  matter,  but  one.  which 
is  subject  to  the  proper  exercise  of  the  trust  reposed  in 
them.     The  grounds  of  removal  must  be  just      [Parke, 
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B. — The  words  of  the  rule  are,  "upon  such  grounds  as        1850. 
tliey  shall  deem  just,"  and  not  upon  such  grounds  as  shall 
l>e  just.     That  appears  to  make  their  discretion  so  far  ab- 
solute as  to  prevent  us  from  interfering  in  the  matter  when 
they  have  exercised  their  discretion.     There  is  a  passage  to 
be  found  in  the  judgment  of  the  Court  of  Error  in  the  case 
of  Regina  v.  Governors  of  Darlington  School  (a),  where  the 
governors,  by  the  letters  patent,  had  the  power  given  them 
of  removing  the  master  from  the  school  in  question  "  ac- 
cording to  their  said  discretion,"  which  appears  to  me  to 
be  very  apposite  to  the  present  question.     In  speaking  of 
this  power  the  late  Lord  Chief  Justice  Tindal  says — "  and 
there  seems  nothing  unreasonable  in  the  founders  giving 
such  authority  to  the  governors;  for  there  may  be  many 
causes  which  render  a  man  altogether  unfit  to  continue  to 
be  a  schoolmaster,  which  cannot  be  made  the  subject  of 
charge  before  a  jury,  or  otherwise  of  actual  proof     A  ge- 
neral want  of  reputation  in  the  neighbourhood — the  very 
suspicion  that  he  has  been  guilty  of  the  offences  stated 
against  him  in  the  return — ^the   common  belief  of  the 
truth  of  such  charges  amongst  the  neighbours,"  and  so  on. 
In  this  case,  a  meeting  of  the  trustees  is  required,  to  give 
them  the  opportunity  of  taking  the  question  of  the  mas- 
ter s  removal  into  their  consideration.     They  may  come 
to  the  conclusion  that  the  master  ought  no  longer  to  pre- 
side over  the  school     The  school  may  be  losing  its  scho- 
lars.   A  person  may  take  his  son  away  from  the  school 
without  giving  any  definite  reason  for  so  doing;  and  upon 
the  same  principle  the  trustees  may,  for  reasons  which 
may  appear  to  them  sufficiently  well  founded,  be  of  opin- 
ion that  the  master  is  not  a  proper  person  to  hold  the 
office  any  longer.]      In  the  Fremington  School  Case  (6) 
the  trustees  were  empowered,  "  upon  any  neglect  or  mis- 
hehaviour  in  such  master,  or  other  just  cause  for  which 

(fl)  6  Q.  B/716.  (h)  10  Jur.  512. 
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1850.  they  or  the  greater  number  of  them  should  agree  upon  and 
think  fit,  to  displace  the  maater."  There  Vice-ChanccDor 
Knight  Bruce  was  of  opinion  that  the  trustees  had  not  the 
power  of  dismissal  arbitrarily,  but  for  just  cause;  and  that 
they  were  bound  to  exercise  that  power  according  to  prin- 
ciples of  right,  and  to  the  general  rules  applicable  to  the 
administration  of  justice  by  the  laws  of  England.  [Parke, 
B. — I  jbhink  the  Darlington  School  Caee  is  in  point,  and 
that  this  is  a  matter  within  their  entire  discretion,  with 
which  we  cannot  interfere.] 

In  the  second  place,  the  parties  who  were  joined  in  the 
present  action  were  not  all  properly  appointed  trustees 
The  report  of  the  Master  wa3  confirmed  by  the  Lord  Chan* 
cellor,  but  that  does  not  amoimt  to  an  appointment  of  the 
new  trustees,  nor  were  the  old  trustees  removed  [Parbey 
R — It  is  equivalent  to  this: — "I  hereby  appoint  A.  B.  in 
the  place  of  C.  D.  whom  I  have  removed.'*]  It  was  merely 
a  report  of  the  fitness  of  the  parties  therein  named  to  act 
as  trustees.  The  order  speaks  of  the  persons  ''  to  be''  ap- 
pointed.   Some  further  order  therefore  was  contemplated. 

PoLiiOCK,  C.  B. — I  am  of  opinion  that  there  ought  not  to 
be  a  rule  in  this  casa  The  Court  intimated  their  opinion, 
during  the  first  part  of  the  learned  counsel's  argument, 
that  this  is  a  matter  within  the  discretion  of  the  trustees; 
and  that,  having  exercised  their  discretion,  it  cannot  be 
questioned  by  the  present  proceedings. 

With  respect  to  the  second  point,  it  appears  to  me  that 
the  Lord  Chancellor  has  absolutely  the  power  to  i^point 
or  to  displace  the  trustees.  The  25th  section  of  the  private 
Act,  which  has  been  referred  to,  appears  to  me  to  have  been 
passed  merely  with  the  intention  of  dispensing  with  the 
execution  of  the  deed;  and  that  whatever  would,  before 
that  Act,  have  been  a  good  appointment,  whereby  the  ex- 
ecution of  a  deed  would  have  been  authorised,  must  now 
be  considered  as  a  good  and  sufiicient  appointment  for  all 
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purposes  to  vest  the  property.  Here  the  question  as  to  1850. 
the  parties  who  are  qualified  to  act  as  trustees  mras  referred 
to  the  Master  for  his  consideration.  I  think  we  need  not 
trouble  ourselves  about  the  question,  whether  certain  of 
those  trustees  were  disqualified  The  Master  s  o^e  is 
to  inquire  into  all  the  circumstances,  and  he  has  reported 
it  as  fit,  that,  instead  of  five  persons  named^  and  named  as 
being  dead,  and  three  others  named  as  being  absent,  eight 
persons  who  are  named  should  be  substituted  as  trustees 
in  their  j^aces.  The  Chancellor  says,  "I  adopt  that  re* 
port."  Prior  to  the  passing  of  the  private  Act,  the  imme- 
diate result  of  the  ad<^ion  of  that  report  would  have  been, 
to  have  caused  the  execution  of  a  deed  transferring  the  pro- 
perty from  one  set  of  trustees  to  the  other.  l%e  effect  of 
the  Act  is,  that  now,  without  any  such  deed,  the  persons 
so  recommended  by  the  Master  and  so  approved  of  by  the 
Chancellor,  become  ipso  facto  trustees.  There  can  be  no 
doubt  about  the  meaning  of  the  Chancellor's  order;  for, 
as  has  been  observed  by  my  learned  brothers,  the  order 
actually  treats  them  aa  trustees,  and  directs  them  to  pay 
the  costs  out  of  the  fund. 

Pabrb,  R — I  am  of  the  same  opinion.  With  respect  to 
the  first  question,  whether  this  is  in  the  discretion  of  the 
trustees  or  not,  I  entirely  concur  in  the  opinion  of  my 
brother  Williams,  that  it  is;  and  that  it  is  a  matter  on 
which  there  really  can  be  no  question  at  all. 

The  next  question  is,  whether  the  thirteen  trustees  in 
whose  names  this  ejectment  is  brought,  were  really  the  trus- 
tees. If  they  were  not,  then  the  proceedings  to  remove  the 
master  were  irregular.  Unless  there  were  two-thirds  of 
the  existing  trustees  present  at  the  meeting,  and  two-thirds 
of  that  two-thirds  concurred  in  the  vote  of  removal  on 
two  occasions,  their  proceedings  would  amount  to  nothing. 
If  it  becomes  essential  that  two-thirds  of  the  seventeen 
trustees  should  upon  two  occasions  have  concurred  in  the 
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1860.        vote,  if  there  were  seventeen  penons  not  correctly  ap- 
pointed trustees,  there  would  have  been  two  objections : 
first,  that  the  removal  was  improper;  and  secondly,  there 
would  be  a  question  as  to  the  quantum  for  which  the  ver- 
diet  was  to  stand.     I  am  clearly  of  opinion,  that  upon  thi< 
evidence  those  seventeen  trustees  were  correctly  appointed 
By  the  Municipal  Corporation  Act,  power  is  given  to  the 
Lord  Chancellor  in  the  meantime,  until  an  Act  should  h^ 
passed  to  enable  him,  to  make  such  directions  as  he  should 
think  fit  for  the  administration  and  management  of  the 
trust  fund,  and  to  appoint  trustees  for  that  purpose.  Then 
the  private  Act,  which  was  introduced  for  the  purpose  of 
settling  disputes  in  the  school,  vests  all  the  property  of 
the  school  in  the  trustees;  and  the  effect  of  the  interpre- 
tation clause  is  to  vest  it  in  the  trustees  from  time  to  time 
duly  appointed  by  the  Chancellor,  without  the  interven- 
tion of  any  conveyance.     Then  the  case  is  reduced  to  the 
determination  of  the  question,  whether  or  not  the  seven- 
teen  trustees  mentioned  in  the  declaration  have  been 
duly  appointed  by  the  Chancellor.     There  is  certainlj 
some  informality  in  the  proceeding  on  the  part  of  the 
Chancellor,  but  his  meaning  is  perfectly  clear.     A  refer- 
ence was  made  by  the  Court  to  Master  Brougham^  not  to 
appoint,  but  to  inquire  who  were  proper  persons  to  be  ap- 
pointed, in  the  place  of  eight  of  these  persons.    A  certain 
reason  was  suggested  for  the  Chancellor's  consideration  as 
a  good  cause  for  removing  the  trustees.     Undoubtedly 
the  removal  is  within  the  discretion  of  the  Chancellor. 
Master  Brougham  inquires  into  the  fact  upon  evidence 
brought  before  him,  and  he  reports  that  it  is  proper  to 
appoint  eight  trustees  in  lieu  of  that  number,  who  are 
dead  or  have  quitted   the  borough.     That  recommenda- 
tion amounts  to  nothing,  unless  it  is  confirmed  by  the 
Chancellor.    When  the  matter  comes  before  the  Chancel- 
lor, instead  of  making  an  order  expressing  the  fact  upon 
which  the  eight  trustees  have  become  disqualified,  and 
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expressly  appointing  new  tiiistees  in  their  place,  he  merely  18,50. 
confirms  the  Master's  report.  But  if  you  look  at  the  order 
confirming  the  report,  no  one  can  doubt  that  the  effect  of 
it  is  to  appoint  those  persons  trustees  in  lieu  of  others;  and 
that,  consequently,  it  would  be  in  itself  both  a  removal  of 
the  former  trustees  and  the  appointment  of  new  ones. 
That  appears  not  merely  by  the  terms  of  the  order  confirm- 
ing the  report,  and  which  directs  that  effect  shall  be  given 
to  the  report,  but  by  the  latter  part  of  the  order,  which 
states,  that  those  persons  therein  named  are  to  pay  the 
costs  of  the  petition  out  of  the  charity  funds,  clearly  shew- 
ing that  the  charity  Ainds  were  meant  by  him  to  be  vested 
in  those  trustees;  and,  therefore,  I  think  in  this  case,  that 
although  the  proceeding  may  be  informal,  there  is  no  doubt 
that  substantially  the  Chancellor  has  given  an  opinion  up- 
on it,  and  has  appointed  those  seventeen  persons  trustees. 
By  the  effect  of  the  private  Act,  all  the  estates  were  vest- 
ed in  them.     All  their  proceedings  are  regular. 

Aldebson,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  clear,  according  to  the  scheme  approved  of  by  the  Mas- 
ter, that  the  trustees  have  generally  absolute  discretion  to 
interfere.  I  suppose  it  was  thought  that,  upon  the  whole, 
it  would  be  more  convenient  that  the  trustees  should  pos- 
sess an  unlimited  discretion,  than  that  a  party  should  have 
it  in  his  power  to  perplex  them  by  perpetually  requiring 
strict  proof  Therefore,  in  a  choice  of  evils,  they  probably 
chose  what  they  considered  the  less.  It  is  sufficient  for  us 
to  say,  that  there  is  that  discretion;  and  the  trustees  hav- 
ing exercised  it,  in  point  of  law  the  defendant  is  legally  re- 
moved Then  the  question  is,  are  these  the  proper  trus- 
tees to  exercise  that  discretion?  That  depends  on  whe- 
ther the  Chancellor's  order  for  their  appointment  is  suffi- 
cient. It  seems  to  me  that  the  appointment  of  the  trustees 
would  have  been  in  a  better  form,  if  the  Chancellor  had 
adopted  the  simple  mode  of  saying,  "  I  hereby  appoint  so 
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and  80."  Probably  the  reason  that  has  not  been  done  was, 
that  at  the  time  these  forms  were  first  adopted,  they  were 
consummated  by  the  execution  of  a  deed,  and  consequent- 
ly at  that  time  the  form  was  perfectly  appropriate.  When 
the  necessity  for  the  deed  was  removed,  the  form  might 
have  been  altered  to  advantage.  The  meaning,  however, 
of  the  Lord  Chancellor's  order  is  perfectly  clear,  for  in 
effect  he  says,  "I  approve  of  the  Master's  report,  by  which 
the  Master  says  these  are  fit  people  to  be  appointed;  and 
I  direct  the  trustees,  including  by  name  these  people  as 
trustees,  out  of  the  trust  funds  to  pay  a  certain  sum  of 
money."  No  one  can  doubt,  that  under  these  circumstances 
the  Lord  Chancellor  has  appointed  them  trustees,  for  he  has 
ordered  them  to  act  as  such. 

Rule  refused  (a). 


(a)  But  see  WiUia  v.  Ckilde, 
13  Beav.  117,  Jan.  14,  1S51, 
where  Lord  LcmgdaU^  M.  B., 
granted  an  injunction  to  restrain 


the  trustees  from  remoTing  the 
plaintiff,  bdng  of  opinion  that  the 
14th  regulation  did  not  confer 
such  arbitrary  power  upon  thenL 


Where  the  de- 
fendant's affi- 
daritfl,  on  a 
motion  for  a 
suggestion 
under  the 


Nov.  25.  Lewis  v.  Forsyth  (6). 

XN  this  case  a  rule  had  been  obtained  on  the  part  of  the 
defendant  to  enter  a  suggestion  to  deprive  the  plaintiff  of 
costs,  under  the  9  &  10  Vict  c.  95, 
The  plaintiff  had  obtained  a  verdict  in  this  Court,  in 

County  Courts  -i.  iiii  /•!  y. 

Act,todepriYe  an  action  for  work  and  labour,  for  the  sum  of  122.  13& 
tiff  of  ^ts,  The  affidavit  on  which  the  rule  had  been  obtained  stated, 
stated  that       amongst  other  things,  that  the  plaintiff  resided  within 

ttjie  residence 
of  the  plaintiff 

was  within  twenty  miles  of  that  of  the  defendant,  and  that  the  cause  of  action  arose  whoHy 
witiiin  the  jurisdiction  of  the  county  court  of  B.,  which  facts  were  denied  hy  the  affidavit  of 
the  plaintiff,  the  Court  refused  to  determine  the  question  on  affidavits,  and  directed  a  sug- 
gestion to  be  entered. 

Qi)  Before  Platt^  B.,  sitting  alone. 
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twenty  miles  of  the  residence  of  the  defendant,  and  that        isno. 
the  cause  of  action  arose  wholly  within  the  jurisdiction  of      ""T^*"""^ 
the  Bloomsbury  County  Court    The  affidavit  in  support  of  v. 

the  rule  denied  that  the  parties  resided  within  twenty  miles 
from  the  residence  of  each  other;  and  stated,  that  the 
cause  of  action  arose  within  the  jurisdiction  of  the  Clerk- 
enwell  Court,  and  not  within  the  jurisdiction  of  the  Blooms- 
bury  County  Court. 

Hawkins  shewed  cause. — The  entry  of  a  suggestion  ought 
not  to  be  granted,  as  the  facts  stated  in  the  affidavit  on 
which  the  rule  was  obtained  are  wholly  denied.  The  plain- 
tiff may  be  indicted  for  perjury,  but  this  rule  ought  to  be 
discharged.  In  Caterer  \.  Dean  (a),  the  defendant's  affida- 
vit stated  that  the  contract  i^as  made  within  the  jurisdic- 
tion of  a  certain  county  court,  and  was  contradicted  by  the 
plaintiff's  affidavit ;  and  Coleridge^  J.,  sitting  in  the  Bail 
Court,  refused  to  allow  the  suggestion  to  be  entered,  hold- 
ing it  to  be  the  duty  of  the  Court,  under  the  circumstan- 
ces, to  dispose  of  the  matter  on  the  affidavits,  and  not  to  al- 
low the  question  to  be  tried  by  a  jury  on  a  traverse  of  the 
suggestion. 

Homy  in  support  of  the  rule. — The  case  of  Caterer  y.Dean 
was  decided  upon  its  own  peculiar  circumstances,  the  only 
point  there  being,  whether  the  contract  was  made  within 
the  jurisdiction  of  the  county  court.  In  the  present  case, 
the  residence  of  the  two  parties  is  a  fact  which  ought  to 
be  tried  by  a  jury,  and  cannot  be  determined  by  the  Court. 
The  rule  as  to  this  point  is  laid  down  in  Watson  v.  Quit- 
ter (]ti).  Broad  v.  Carey  (c)  is  directly  opposed  to  Caterer 
V.  Dean.  There  the  plaintiff's  affidavit  denied  the  allega- 
tions of  the  place  of  the  plaintiff's  residence,  and  of  the 

(a)  19  L.  J.,  Q.  B.,  326.  (A)  U  M.  &  W.  760. 

(c)  19  L.  J.,  Exch.,  283. 

N  N  N  2 
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1850.       place  where  the  cause  of  action  arose.    The  decision 

this:  "The  Court  cannot  enter  into  the  question  upon  con- 
flicting affidavits.  The  plaintiff  most  traverse  the  sngge^ 
tion."  In  NoUothY,  Crook(a),  the  Court  allowed  a  sugges- 
tion to  be  entered  to  try  the  question  as  to  the  parties  re- 
siding v?^ithin  twenty  miles  of  each  other.  Mills  v.  Best  (&}, 
decided  by  Coleridge,  J.,  is  also  in  favour  of  this  motion. — 
He  was  then  stopped. 

Platt,  B. — The  rule  must  be  absolute  for  entering  the 
suggestion,  which  the  plaintiff  may  traverse,  if  he  is  inclineil 
to  do  so. 

Rule  absolute. 

(a)  19  L.  J.,  Q.  B.,  185.  (ft)  Id.  828. 


MEMORANDUM. 


XN  the  present  Term,  Robert  Miller,  of  the  Middle  Tem- 
ple, Esq.,  was  called  to  the  degree  of  the  coif,  and  gave 
rings  with  the  motto,  Honest^  niti. 


^xtifttintt  ^tfott&. 
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Macrory  v.  Scott.  "^    ^'     ' 

DDec.  5. 
EBT  upon  a  judgment  for  10,002/.  13«.  recovered  by  Debt  on  an 

the  plaintiff  against  the  defendant  in  the  Court  of  Queen's  m^nt."^*^  Bea. 
Bench  in  Ireland.     Plea,  that  at  the  time  when  the  said  that  the  judg- 

•     1  "I      t       1   /•  .  ment  was 

judgment  was  recovered,  the  defendant  was  not  indebted  recoyered 
to  the  plaintiff  in  any  sum  or  sums  of  money  whatsoever;  feSdanta/ 
and  that  the  said  judgment  was  so  recovered  by  the  plain-  ^"^'^  ^^  ^• 
tiff  against  the  defendant  with  the  defendant's  assent,  as  cure  payment 
a  surety  only,  and  not  otherwise,  for  certain  other  persons,  vanced  to  them 
that  is  to  say,  one  Peter  Scott,  one  John  Scott,  and  one  ^ff- imd^^t 
Thomas  Scott,  (hereinafter  described  as  Scott  Brothers),  to  S.  &  Co.  paid 

,       all  momes  due 

secure  the  due  payment  by  the  said  persons  to  the  plain-  from  them  to 

the  plalntifi; 
for  which  the  judgment  wag  to  be  such  security.  Replication,  that,  after  the  recovery  of  the 
judgment,  an  indenture  was  made  between  S.  &  Co.  and  the  plaintiff,  whereby,  after  re- 
citing the  judgment,  and  various  unsettled  accounts  between  S.  &  Co.  and  the  plaintiff,  it 
was  witnessed,  that,  for  the  sake  of  winding-up  the  said  transactions,  S.  &  Co.  and  the  plain- 
tiff agreed  (inter  alia)  that  the  plaintiff  should  advance  to  a  certain  banking  Company  8002. 
guar&nteed  by  him  on  behalf  of  S.  &  Co.,  and  should  also  advance  to  S.  &  Co.  200^,  and  that 
1000/.  should  be  the  debt  thenceforth  due  from  S.  &  Co.,  which  should  be  payable  with  in- 
terest, and  that  the  agreement  should  be  without  prejudice  to  the  judgment  against  the  de- 
fendant. Averment,  that,  after  the  making  of  the  indenture,  and  before  the  execution  there- 
of by  the  plaintiff,  in  consideration  that  the  plaintiff  would  execute  it,  and  would  advance 
the  said  sums  of  8002.  and  200/.,  the  defendant  promised  the  plaintiff  that  the  judgment 
should  remain  as  a  security  for  the  repayment  of  the  10002.  and  interest;  that  the  pUintiff 
execnted  the  deed  and  advanced  the  sums  of  8002.  and  2002. ;  but  that  S.  &  Co.  had  not  re- 
paid the  same.  Rejoinder,  that  the '  defendant  did  not  promise  modo  et  form&,  and  issue 
thereon.  At  the  trial,  the  plaintiff  gave  in  evidence  the  following  memorandum,  which  was 
signed  by  the  defendant  and  another  surety  before  the  plaintiff  executed  the  deed : — "  We 
hereby  consent  to  the  within  deed  being  executed  by  and  between  the  parties  thereto,  and 
that  the  same  shall  be  without  prejudice  to  the  pbuntiffs  rights  and  remedies  under  his  judg- 
ment against  us,  and  that  the  said  judgment  shall  remain  in  full  force  and  effect."  This  me- 
morandum had  been  annexed  to  the  deed,  but  was  detached  and  sent  to  the  defendant,  who 
Bigucd  it  without  dccing  the  deed  : — Held,  that,  assuming  this  was  a  transaction  within  the 
4th  Rcction  of  the  Statute  of  FraudH,  which  semhle  it  was  not,  there  was  a  sufficient  memo- 
raiuium  in  writing  to  HaiiHly  the  st-atutc,  since  thcdocumcnt  signed  by  the  defendant  incor- 
porated HO  mueli  ol'  the  deed  sis  formed  the  cons^idcrution  and  promise. 
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1850.        tiff  of  any  sum  or  sums  of  money  which  the  said  person^ 
at  the  time  of  the  said  recovery  owed,  or  which  they  at 
any  time  might  thereafter  owe  to  the  plaintiff,  for  and  in 
respect  of  monies  advanced  or  to  be  advanced  by  the  plain- 
tiff to  them;  that  Scott  Brothers,  after  the  said  recovery, 
and  before  &c.,  to  wit  on  &ic.,  settled,  paid,  satisfied,  and 
discharged  all  monies  then  due  and  owing  from  them  to 
the  plaintiff,  for  which  the  said  judgment  was  such  securi- 
ty as  aforesaid ;  and  the  plaintiff  then  accepted  and  receiv- 
ed such  settlement,  payment,  satisfaction,  and  dischaige 
of  such  monies ;  and  that  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  there  was  not  any  money  due  or 
owing  to  the  plaintiff  from  Scott  Brothers,  for  or  in  respect 
of  any  monies  at  any  time  advanced  by  the  plaintiff  to 
those  persons,  for  which  the  said  judgment  was  to  be  such 
security  as  aforesaid.     Verification. 

Replication. — That,  after  the  recovery  of  the  judgment, 
an  indenture,  dated  the  3rd  of  October,  1846,  was  made 
between  Scott  Brothers  of  the  one  part,  and  the  plaintiff 
of  the  other  part,  (profert),  which  recited,  that  expenses 
bad  been  incurred  by  the  plaintiff  for  Scott  Brothers,  and 
advances  made  to  them,  and  an  agreement  made  to  secure 
the  said  advances  by  the  joint  and  several  bond  of  Scott 
Brothers,  and  the  defendant  and  W.  Trowsdale  as  sureties; 
and  that  the  said  parties  had  given  their  joint  bond  and 
warrant  of  attorney  for  10,000t;  that  Scott  Brothers  had 
deposited  leases  with  the  plaintiff;  and  that  further  ad- 
vances had  been  made  by  the  plaintiff,  and  monies  re- 
ceived by  him  on  account  of  Scott  Brothers;  and  that  the 
plaintiff  had  been  employed  as  attorney  in  a  suit  of  Scott 
Brothers  against  the  Dublin  and  Drogheda  Railway  Com- 
pany; that  on  the  1st  of  June,  1845,  an  account  between 
them  and  the  plaintiff  was  come  to,  when  Scott  Brothers 
were  found  to  be  indebted  to  the  plaintiff  in  27001,  includ- 
ing the  plaintiff's  costs,  which  account  was  signed  by  them 
and  the  plaintiff;  that  thereupon,  for  further  securing  the 
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27002.,  and  in  consideration  of  a  letter  of  guarantee  to  the  I850. 
Ulster  Banking  Company,  enabling  Scott  Brothers  to  ob- 
tain advances  not  exceeding  8002.,  Scott  Brothers  exe- 
cuted a  power  of  attorney  to  the  plaintiff,  to  receive  all 
monies  due  from  the  Railway  Company  to  them,  but  with- 
out prejudice  to  the  securities  held  by  the  plaintiff;  that 
according  to  a  previous  agreement,  a  counter  guarantee 
from  Messrs.  Connell  &  Sons  to  the  plaintiff  was  procured 
by  Scott  Brothers;  that  Scott  Brothers  sued  the  Dublin 
and  Drogheda  Railway  Company,  and  recovered  27991 14^. 
3d,  which  amount  was  paid  to  the  plaintiff,  still  leaving  a 
large  sum  due  to  him  in  addition  to  the  8002.  which  had 
been  advanced  by  the  Ulster  Bank;  that  Scott  Brothers 
changed  their  attorney,  and  required  the  plaintiff  to  iiir- 
nish  his  bills  of  costs,  which  amounted  to  12452.  128 Aid,; 
that  they  were  not  taxed,  but  the  plaintiff  received  500/. 
costs  from  the  Railway  Company ;  that  in  consequence  of 
disputes  as  to  the  various  transactions,  it  had  been  agreed 
to  come  to  a  final  settlement:  and  by  the  said  indenture 
it  was  witnessed,  that  for  the  sake  of  winding  up  the  said 
transactions,  Scott  Brothers  jointly  and  severally  cove- 
nanted with  the  plaintiff,  and  the  plaintiff  with  them,  for 
the  performance  of  the  agreement  therein  contained,  name- 
ly, first  and  secondly,  that  they  should  execute  mutual  re- 
leases; thirdly,  that  the  plaintiff  should  receive  all  costs 
then  payable  by  the  Dublin  and  Drogheda  Railway  Com- 
pany to  Scott  Brothers;  fourthly,  that  the  plaintiff  should 
look  to  the  Company  alone  for  his  costs  in  the  action,  and 
make  no  further  claim  upon  Scott  Brothers  in  any  way 
relative  to  costs;  fifthly,  that  Scott  Brothers  should  not 
tax  the  bills  or  question  the  accounts ;  sixthly,  that  the 
plaintiff  should  forthwith  advance  to  the  Ulster  Banking 
Company  the  sum  of  8002.,  guaranteed  by  him  as  afore- 
said on  behalf  of  Scott  Brothers,  and  should  also  forth- 
with advance  and  lend  to  Scott  Brothers  the  further  sum 
of  2002.,  which  they  desire  to  apply  to  the  payment  of 


VT 

Scott. 


«^10  EXCHEQUSB  BEF0BT8. 

I8d0.        other  liabilities  incurred  in  completion  of  their  aforesaid 
Macbort      contract;  and  therefore  and  from  thenceforth  Scott  Bro- 
thers should  stand  and  be  jointly  and  severally  liable  to 
the  plaintiff  for  the  clear  principal  sum  of  10002.,  which 
should  be  taken  as  the  full  debt  thenceforth  due  to  him  by 
Scott  Brothers;  seventhly,  that  the  said  principal  debt 
or  sum  should  be  payable  to  the  plaintiff,  with  interest  for 
such  time  as  he  allows  it  to  remain  outstanding,  at  6L  per 
cent,  per  annum;  eighthly,  that  this  agreement  should  be 
without  prejudice  to  the  security  afforded  to  the  plaintiff 
by  the  aforesaid  equitable  mortgage,  and  (so  far  as  the 
parties  hereunto  could)  to  the  aforesaid  counter-guarantee 
from  Messrs.  Connell  &  Sons,  and  to  the  aforesaid  secoii- 
ties  from  the  defendant  and  W.  Trowsdale;  and  that  the 
aforesaid  sum  of  10002.  with  interest,  thereby  fixed  upon, 
should  remain  secured  by  the  said  equitable  mortgage, 
and  the  said  judgments  against  Scott  Brothers,  and  (so 
far  as  the  parties  thereunto  could)  by  the  said  judgments 
against  the  defendant  and  W.  Trowsdale,  and  also  (to  the 
extent  of  the  said  guarantee  so  paid  to  the  Ulster  Bank- 
ing Company)  by  the  said  counter-guarantee  from  Messrs. 
Connell  &  Sons;  ninthly,  Scott  Brothers  also  agreed,  if 
thereunto  required  by  the  plaintiff,  to  do  their  best  to  pro- 
cure from  the  defendant  and  W.  Trowsdale,  and  from  Messrs. 
Connell  &  Sons,  a  recognition  of  the  aforesaid  eighth  arti- 
cle, and  an  assent  to  allow  their  aforesaid  several  securi- 
ties to  remain  so  charged  and  chargeable  as  aforesaid; 
tenthly,that  Scott  Brothers  would  pay  thelOOOJLtothe  plain- 
tiff.    The  replication  then  stated,  that,  after  the  making 
of  the  said  indenture,  and  before  the  execution  thereof  by 
the  plaintiff,  and  before  the  commencement  of  this  suit,  to 
wit,  on  &;c.,  in  consideration  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  would  execute  the  said  indenture, 
and  would  forthwith  advance  to  the  Ulster  Banking  Com- 
pany the  sum  of  HOOl.  so  piaranteed  by  him  on  behalf  of 
Scott  Brothei'i?,  and  would  forthwith  advance  and  lend  to 
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Scott  Brothers  the  further  sum  of  2002.,  the  defendant  1850. 
tlien  promised  the  plaintiff,  that  the  said  judgment  should 
stand  and  remain  in  full  force  against  him  the  defendant, 
as  a  security  to  the  plaintiff  for  the  repayment  to  him  of 
the  said  sum  of  10002.  and  interest  in  the  indenture  men- 
tioned. Averments:  that  the  plaintiff  executed  the  in- 
denture, and  advanced  to  the  Ulster  Banking  Company 
8002.,  and  to  Scott  Brothers  200/.,  but  that  Scott  Bro- 
thers had  not  repaid  the  same  or  any  interest  thereon; 
and  that  the  defendant  had  notice  thereof,  and  had  been 
requested  to  pay,  but  had  not  paid  the  same. — Verification. 
Rejoinder,  that  the  defendant  did  not  promise  modo  et 
formd. — Issue  thereon. 

At  the  trial,  before  Mavle,  J.,  at  the  last  Spring  Assizes 
for  Surrey,  the  plaintiff,  in  support  of  the  replication,  gave 
in  evidence  the  indenture,  and  also  the  following  memo- 
randum, signed  by  the  defendant  and  W.  Trowsdale,  the 
other  surety: — 

"  We  do  hereby  consent  to  the  within  deed  being  exe- 
cuted by  and  between  the  parties  thereto,  and  that  the  same 
shall  be  without  prejudice  to  the  within-named  Adam 
Macrory's  rights  and  remedies  under  his  several  judgments 
for  10,000/.  entered  up  as  well  against  us  as  against  Peter 
Scott,  John  Scott,  and  Thomas  Scott  respectively,  in  the 
Queen's  Bench,  in  Hilary  Term,  1844,  to  recover  thereunder 
the  sum  of  1000/.,  and  interest  (now  ascertained  to  be  due 
on  foot  thereof),  notwithstanding  the  said  deed  or  any 
other  dealings  between  the  said  parties,  and  therein  more 
particularly  referred  to;  and  that  the  said  judgments  shall 
severally  be  and  remain  in  full  force  and  effect  against 
each  of  us,  our  heirs,  executors,  and  administrators,  in 
order  to  secure  the  said  sum  of  1000/.  and  interest,  so  as 
aforesaid  ascertained  to  be  due.     Witness  our  hands  this 
3rd  day  of  October,  1843." 

This  letter  was  annexed  to  the  indenture  at  the  time  it 
Wti>  .>ent  to  Scott  Drothcrb.  in  Dul>lin,  fur  execution:  1ml 
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1850.  it  was  afterwards  detached  from  the  deed  and  sent  to  the 
defendant  in  England,  with  the  following  letter  from  Scott 
Brothers: 

"  We  have  now  got  a  full  settlement  with  Macrory  (the 
plaintiff),  he  is  to  advance  us  some  money,  for  which  we 
have  given  him  a  bond  for  10007.;  he  wants  your  name 
along  with  Trowsdale's,  and  if  you  will  have  the  goodness 
to  sign  the  inclosed,  and  return  in  due  course,  we  shall 
feel  much  obliged.''  The  defendant  accordingly  signed 
the  letter,  and  returned  it  to  Scott  Brothers,  who  ap- 
pended it  to  the  indenture,  which  was  then  delivered  to 
the  plaintiff.  On  the  part  of  the  defendant  a  letter  was 
put  in,  signed  by  the  plaintiff,  and  addressed  to  his  1^ 
adviser,  by  way  of  instructions  for  the  indenture;  which 
letter,  after  detailing  the  facts,  contained  the  foUoving 
passage: — ''A  settlement  of  all  matters  in  dispute  has 
been  agreed  upon  this  day  to  the  following  effect: — ^That 
I  am  forthwith  to  lifb  the  guarantee  of  800L  from  the  bank, 
so  as  to  enable  Scott  Brothers  to  get  discounts  made.  I 
am  also  to  advance  them  2002.,  so  as  to  make  the  demand 
due  to  me  even  1 0002.,  and  which  is  to  be  secured  by  securi- 
ties I  hold;  or  at  all  events  the  1000/L  is  to  be  the  ascer- 
tained and  settled  amount  between  us  on  foot  of  aD  se- 
curities I  hold,  and  each  party  is  to  release  the  other  (sstc 
as  to  this  10002.)  from  all  demands,  accounts,  and  reckon- 
ings of  every  kind ;  and  I  have  stipulated  that  this  arrange- 
ment is  to  be  carried  out  in  such  manner  as  you  may 
suggest."  At  the  end  of  the  letter  was  the  following  note: 
— "  I  have  read  the  foregoing  letter,  which  embodies  the 
basis  of  the  arrangement  which  we  are  desirous  of  cany- 
ing  out"  (Signed)  T.  Scott,  for  Scott  Brothers,  August  21, 
1846. 

There  was  conflicting  evidence  whether  the  plaintiff  ex- 
ecuted the  indenture  before  or  after  the  defendant  signed 
the  letter  of  the  3rd  of  October;  but  the  jury  found  that 
it  was  after.     It  was  objected,  on  the  part  of  the  defend- 
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ant,  that  this  was  an  undertaking  to  be  answerable  for  i860. 
the  debt  or  default  of  another  within  the  Statute  of 
Frauds,  and  that  there  was  no  sufficient  note  or  memor- 
andum in  writing.  Also,  that  the  letter  was  a  mere  con- 
sent that  the  judgment  should  remain  as  a  security ;  and 
that  the  agreement  alleged  in  the  replication  was  not 
proved.  His  Lordship  overruled  the  objections,  and  a 
verdict  was  found  for  the  plaintiff,  leave  being  reserved 
for  the  defendant  to  move  to  enter  a  nonsuit 

A  rule  nisi  having  been  accordingly  obtained,  or  for  a 
new  trial, 

Shee,  Serjt.,  and  WiUes  shewed  cause. — Without  consi- 
dering whether  the  plea  affords  any  defence,  inasmuch  as 
it  admits  a  judgment  subsisting  against  the  defendant,  it 
is  submitted,  that  this  is  not  a  case  within  the  Statute  of 
Frauds,  for  there  was  no  undertaking  to  pay  the  debt  of 
another,  but  merely  an  agreement  that  an  existing  judg- 
ment should  continue  as  a  security  for  further  advancea 
Assuming,  however,  that  a  note  or  memorandum  in  writ- 
ing was  necessary,  the  letter  of  the  3rd  of  October  is  suffi- 
cient to  satisfy  the  statute.  It  refers  in  specific  terms  to  the 
deed,  and  must  therefore  be  considered  as  incorporating 
its  provisions.  The  transaction  is,  in  effect,  this: — in  con- 
sideration that  the  plaintiff  would  discharge  Scott  Brothers 
from  all  their  existing  liabilities,  and  would  pay  to  the 
Ulster  Banking  Company  8002.,  and  would  also  advance 
to  Scott  Brothers  2002.,  the  defendant  agreed  that  the 
judgment  against  him  should  remain  as  a  security  for  the 
10002.     That  is  the  agreement  proved. 

The  Court  then  called  on 

BoviU  to  support  the  rule. — It  is  admitted  by  the  plead- 
ings that  the  judgment  was  given  only  as  a  security  for  ad- 
vances ;  and  that  when  this  new  arrangement  was  made, 
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1850.  the  whole  had  been  repaid.  If  therefore  the  letter  of  the 
Srd  October  amounts  to  an  agreement  that  the  judgment 
shall  remain  as  a  security  for  a  new  advance  of  lOOCM., 
which  by  the  sixth  article  the  plaintiff  is  bound  to  make, 
then  it  is  an  undertaking  to  be  answerable  for  the  debt  or 
default  of  another,  and  is  void  under  the  Statute  of  Frauds, 
there  being  no  note  or  memorandum  in  writing  shewing 
on  the  face  of  it  the  consideration  for  the  promise.  If»  on 
the  other  hand,  the  letter  is,  as  it  purports  to  be,  a  m^^e 
consent  by  the  defendant  that  the  judgment  shall  remain 
as  a  security,  then  the  agreement  alleged  in  the  replication 
is  not  proved.  [Parke,  B. — Does  not  the  memorandum 
incorporate  the  deed  by  reference  to  it?]  The  defendant 
is  no  party  to  the  deed,  and  could  not  have  enforced  any 
of  its  covenants. 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.     The  question  is,  whether  the  contract  is 
proved,  that  is,  the  consideration  and  promise  as  alleged 
in  the  replication.     [His  Lordship  stated  the  plea  and  re- 
plication.]    First,  it  is  said  that  there  ought  to  be  a  note 
or  memorandum  in  writing,  because  this  is  a  promise  to 
be  answerable  for  the  debt  or  default  of  another  within 
the  Statute  of  Frauds.     But  I  do  not  think  this  case  is 
within  that  statute.     It  is  not  directly  a  promise  to  pay 
the  debt  of  another,  but  an  agreement,  stating  that  pro- 
perty abeady  pledged  for  one  debt  shall  remain  pledged 
for  another.      Although  the  ultimate  effect  is  that  the 
debt  may  be  paid,  yet  the  immediate  object  is  merely  to 
appropriate  the  fund  in  a  different  manner.     It  therefore 
falls  within  the  principle  of  the  decision  in  CasUing  v. 
Aubert(a).     It  is  not  necessary,  however,  to  decide  that 
point,  though  I  feel  no  doubt  upon  it,  because,  in  my  opin- 
ion, the  agreement  is  proved  by  a  note  or  memorandum 

(a;  2  East,  325. 


MICHAELMAS  VACATION,    14  VICT.  915 

in  writing,  in  the  very  terms  alleged  in  the  replication.    It        1850. 
appears  that  a  memorandum  was  prepared,  which  was  in- 
tended to  be  annexed  to  the  deed,  and  was  sent  to  the 
defendant  in  England  for  his  signature,  and  returned  by 
him  in  order  to  be  appended  to  the  deed.     If  the  defend- 
ant chose  to  trust  his  brother  to  annex  this  instrument  to 
the  deed,  he  is  precisely  in  the  same  situation  as  if  he  had 
signed  the  memorandum  with  the  deed  appended  to  it,  or 
if  the  memorandum  had  been  indorsed  on  the  deed  and 
then  signed.    Therefore  the  question  is,  what  is  the  true 
construction  of  the  instrument?    It  commences  thus: — 
"  We  hereby  consent  to  the  within  deed  being  executed  by 
and  between  the  parties  thereto."    So  that,  at  that  time, 
supposing  the  two  Scotts  had  executed  the  deed,  the  in- 
strument could  only  have  reference  to  the  plaintiff,  and 
mean,  in  consideration  that  he  would  execute  it.     It  then 
proceeds: — **  And  that  the  same  shall  be  without  prejudice, 
&c."     [His  Lordship  read  the  memorandum.]     That  is  a 
positive  engagement  on  the  part  of  the  defendant  that  this 
judgment  shall  be  a  security  for  the  lOOOZ.  which  the  plain- 
tiff was  to  advance.     I  think  it  is  to  be  collected  from  this 
instrument  alone,  without  referring  to  the  deed,  that  one 
of  the  considerations  was  that  the  plaintiff  would  execute 
the  deed.     That,  however,  is  not  the  only  consideration; 
for,  if  the  deed  be  imported  into  the  memorandum,  which 
I  think  it  must  be,  because  the  words  'Hhe  within  deed" 
incorporate  all  the  provisions  of  the  deed  with  that  new 
agreement,  there  is  this  further  consideration,  that  the 
plaintiff  would  advance  the  8002.  and  200Z.;  for  the  judg- 
ment is  to  be  a  security  only  provided  those  sums  are  ad- 
vanced, otherwise  there  is  no  10002.  to  secure.     So  that, 
even  supposing  Mr.  BovUVa  argument  right,  that  there 
must  be  a  memorandum  in  writing,  there  is  a  sufficient 
memorandum;  and  then,  by  importing  into  it  so  much  of 
the  deed  as  will  render  it  intelligible,  the  true  considera- 
tion for  the  agreement  is,  the  plaintiff's  executing  the  deed. 
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1850.        and  also  advancing  the  8002.  and  200^     I  therefore  think 
that  the  direction  of  the  learned  Judge  was  right 

Aldbrson,  B. — I  am  of  the  same  opinion.     The  only 
question  is,  whether  the  consideration  for  the  contract  is 
correctly  stated  in  the  replication.    Now,  if  the  agreement 
be  looked  at,  it  will  be  found  to  be  a  general  agreement, 
which  settles  the  accounts  of  these  parties  between  them- 
selves.   There  are  various  parts  of  it  with  which  the  pre- 
sent defendant  has  nothing  to  do;  but  there  are  two  parts, 
and  two  only,  to  which  his  attention  would  necessarily  be 
directed,  and  for  which  his  consent  would  be  required 
Those  are  the  sixth  and  seventh  articles,  which  are  in 
these  terms:   [His  Lordship  read  them.]     Then  there  is  a 
memorandum,  which  was  intended  to  be  annexed  to  the 
deed,  and  which  I  shall  treat  as  if  written  in  the  margin 
opposite  the  particular  stipulation  affecting  the  defendant 
He  therefore  writes  in  the  margin,  so  to  speak,  of  the  deed, 
"We  hereby  consent  to  the  within  deed  being  executed,  &a" 
[His  Lordship  read  the  memorandum.]    It  is  precisely  the 
same  thing  as  if  the  defendant  had  said,  "  to  this  portion 
of  the  deed  I  hereby  give  my  assent"    Then,  what  is  the 
bargain?    It  is,  in  consideration  that  you  the  plaintiff  will 
do  as  you  undertake  to  do  by  the  sixth  and  seventh  arti- 
cles, I  the  defendant  agree  to  do  what  I  undertake  by 
the  eighth.    That  is  the  agreement  stated  in  the  replica- 
tion, and  which  appears  to  me  proved. 

Platt,  B. — I  also  think  that  the  rule  ought  to  be  dis- 
charged. This  is  an  action  on  an  Irish  judgment,  and  the 
plea  does  not  deny  that  the  judgment  was  recovered;  but 
states  that  it  was  recovered  for  the  purpose  of  securing 
the  repayment  of  certain  advances  made  by  the  plaintiff; 
and  it  then  goes  on  to  state  that  those  advances  have  been 
repaid.  But  although  the  sums  intended  to  be  secured  by 
the  judgment  have  been  repaid,  there  has  been  no  satis- 
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faction  of  the  judgment,  and  it  still  remains  a  valid  and  1850. 
effectual  judgment  upon  which  the  plaintiff  might  have 
sued  out  execution,  although  a  Court  of  Equity,  or  per- 
haps the  Court  in  which  the  judgment  was  recovered,  would 
have  prevented  that  execution  from  being  available.  The 
plaintiff,  by  his  replication,  does  not  admit  that  the  judg- 
ment was  satisfied;  on  the  contrary,  he  insists  that  it  is 
still  available,  and  that,  being  so  available,  the  defendant 
entered  into  a  bargain  by  which  he  made  it  a  security  for 
another  debt  That  agreement  having  been  traversed,  the 
question  is,  whether  it  was  proved.  Now,  there  is  a  me- 
morandum, which  must  be  taken  to  be  on  the  deed  itself, 
by  which  the  defendant  consents  that  the  judgment  shall 
be  of  full  effect  to  secure  the  repayment  of  the  lOOOt  men- 
tioned in  the  deed.  It  was  not  necessary  to  state  more 
than  that  portion  of  the  deed  which  had  reference  to 
this  undertaking  of  the  defendant;  and  therefore,  as  it 
seems  to  me,  this  memorandum,  referring  as  it  does  speci- 
fically to  the  deed,  takes  out  of  the  deed,  by  reference,  all 
those  terms  which  constitute  the  consideration  for  the  de- 
fendant's undertaking  that  the  judgment  should  remain 
available.  That  being  so,  there  was  evidence  to  support 
the  finding  of  the  jury.  Upon  the  face  of  the  memoran- 
dum, it  appears  that  it  was  then  in  the  contemplation  of 
the  parties  signing  it,  that  the  deed  should  be  afterwards 
executed.  For  these  reasons,  it  seems  to  me  that  the  di- 
rection was  right,  that  the  verdict  is  right,  and  that  the 
rule  ought  to  be  discharged. 

Martin,  R — I  am  of  the  same  opinion.  The  substance 
of  the  arrangement  was,  that  the  defendant,  who  had  been 
a  party  to  a  former  judgment,  should  permit  the  judgment 
to  remain  as  a  security  for  10002.,  which  was  to  be  advanced 
and  given  by  the  plaintiff  to  the  Ulster  Banking  Compa- 
ny on  the  terms  of  his  discharging  Scott  The  transaction 
is  in  effect  this :  —  ''I  the  defendant  will  consent  to  the 
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1850. 


ir 


judgment  against  me  remaining  as  a  secuiitj,  if  you  t} 
plaintiff  will  wipe  off  all  existing  demands  against  Scott 
&  Co.,  and  advance  8002.  to  the  Ulster  Bank,  and  200L 
to  Scott  &  Co."  To  my  mind,  this  is  clearly  not  a  ca«« 
within  the  Statute  of  Frauds.  It  is  not  an  undertaking: 
to  answer  for  the  debt,  default,  or  miscarriage  of  another; 
but  an  agreement  that  a  certain  existing  obligation  shall 
continue.  The  cases,  all  of  which  will  be  found  in  the 
note  to  Forth  v.  StanUmia),  establish  that  for  the  purpose 
of  bringing  a  contract  within  the  Statute  of  Frauds,  it 
must  be  an  engagement  for  the  debt,  default,  or  mhatr- 
riage  of  another,  which  this  is  not  So  that,  even  if  it  hsui 
been  a  parol  contract,  it  would  have  been  perfectly  good, 
as  the  Statute  of  Frauds  does  not  apply. 


Rule  discharged. 


(a)  1  Saund.  2llb. 


Dec.  6. 

A  debtor  sum- 
moned to  a 
county  court 


Ely  V.  MouLE  and  Tombs. 

XRESPASS  for  breaking  and  entering  the  plaintiffs 
dwelling-house,  and  seizing  his  goods. 
faUed  to  ap-  The  defendant  Moule  pleaded  (inter  alia)  that  hereto- 

pear,  where-  .  ,,.,;.. 

upon  the  judge  fore,  to  Wit,  on  &c.,  he  levied  his  plaint  in  the  county 

ed'tbit^he  pay  court  of  Worcestershire,  holden  at  Droitwich,  against  the 

cwt^^^fo^^  now  plaintiff,  for  the  recovery  of  a  debt  of  18?.  13«.  6A; 

with."  About  that  the  plaintiff,  being  duly  summoned,  did  not  appear, 

five  o'clock  in 

the  afternoon  whereupon  the  defendant  recovered  judgment  for  that 
day  ihrSdliff  *^"^oui^*>  together  with  31.  ISs.  6d.  costs;  which  sums  were 
served  the        by  the  court  ordered  to  be  paid  forthwith  to  the  clerk  of 

debtor  with  an      "^  * 

order,  under 

the  fseal  of  the  Courts  "  to  pay  the  debt  and  costs  to  the  clerk  of  the  courts  at  his  offioe,  forth- 
withy  &c.  Attendance  from  'ten  till  four."  The  defendant  having  refused  to  pay,  Hm 
bailiff  took  his  goods  in  execution : — Held,  that  the  verbal  order  to  pay  wm  in  effeet  a 
judgment,  and  therefore  no  service  of  the  order  was  necessary  before  execution.  Smtif^ 
that  where  an  order  is  made  by  the  judge,  and  afterwards  varied  m  to  the  time  ofja^weai 
it  must  be  drawn  up  and  sen-ed  before  execution  can  issue. 


MICHAKLMAS   VACATION,    14  VICT.  .01 9 

the  court  at  his  office  at  Droitwich;  that  the  plaintiff  dis-  1850. 
obeyed  the  said  order  in  this, — that  he  did  not  pay  the  said 
sums,  or  either  of  them,  or  any  part  thereof,  to  the  clerk  of 
the  said  court  at  Droitwich  forthwith,  but  wholly  omitted 
so  to  do ;  whereupon,  and  after  default  made  in  such  pay- 
ment, the  said  clerk,  at  the  request  of  the  defendant,  issued 
a  fieri  facias  under  the  seal  of  the  court,  as  a  warrant  of  ex- 
ecution to  the  high  bailiff  thereof,  empowering  him  to  levy 
on  the  goods  of  the  plaintiff;  by  virtue  of  which  the  high 
bailiff  entered  the  plaintiff's  dwelling-house,  and  seized 
and  took  his  said  goods,  and  levied  the  same  sum  of  money 
by  distress  and  sale,  &c.;  quas  sunt  eadem. — Verification. 

The  defendant  Tombs,  who  was  clerk  of  the  county 
court,  pleaded  a  similar  justification. 

Replications,  admitting  the  matters  of  record  stated  in 
the  pleas,  de  injuria  absque  residuo  causes. — Issues  thereon. 

At  the  trial,  before  Williams,  J.,  at  the  last  Worcester- 
shire Summer  Assizes,  it  appeared  that  the  defendant 
Moule  had  entered  a  plaint  in  the  county  court  at  Droit- 
wich against  the  now  plaintiff,  for  a  debt  of  18/.  135.  6d. 
The  cause  came  on  to  be  heard  on  the  13th  of  August, 
1849;  when  the  now  plaintiff,  although  duly  summoned, 
did  not  appear,  and  the  judge  made  a  verbal  order  that  he 
pay  the  debt  and  costs  forthwith.  The  now  plaintiff  re- 
sided nearly  four  miles  from  Droitwich;  and,  about  five 
o'clock  in  the  afternoon  of  the  same  day,  the  bailiff  went 
to  his  house  and  demanded  payment,  and  served  him  with 
the  following  order  under  the  seal  of  the  court: — 

"  In  the  County  Court  of  Worcestershire,  at  Droitwich. 

"  Between  John  Moule,  Plaintiff, 

and 
John  Ely,  Defendant. 

''Upon  hearing  this  cause,  at  a  court  holden  at  the 
court-house,  Droitwich,  on  the  13th  day  of  August  instant, 

VOL.  V.  0  0  0  EXCH. 
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1860.  it  ifl  adjudged  that  the  said  plaintiff  do  recover  against  tht 
said  defendant  the  sum  of  18L  13s.  6d  his  debt^  together 
with  the  costs  of  suit  amounting  to  the  sum  of  3L  18&  GdL: 
and  it  is  ordered  that  the  said  defendant  do  pay  the  aune 
to  the  clerk  of  the  court  at  his  office  in  Droitwich  fortb- 
witL 

*'  Given  under  the  seal  of  the  court,  this  13th  day  of 
August>  1849. 

"  By  the  Court.  "  Samukl  Tombs,  Clerk 

"Debt ^18  13     6 

Costs 3  18     6 

Execution  16     0 


<f23  18     0 


"Attendance  at  the  office  from  ten  till  four  o'clocL" 

The  defendant  having  refused  to  pay,  the  bailiff  took 
his  goods  in  execution,  under  a  warrant  firom  the  court 
for  that  purpose.  It  was  objected,  on  the  part  of  the  plain- 
tiff, that  the  execution  was  illegal,  inasmuch  as  the  order 
of  the  court  should  have  been  served  upon  the  defendant, 
and  at  such  a  time  as  to  afford  him  a  reasonable  opportu- 
nity of  complying  with  it.  The  learned  Judge  overruled 
the  objection,  and  a  verdict  was  found  for  the  defendant, 
leave  being  reserved  to  the  now  plaintiff  to  move  to  enter 
a  verdict,  with  30{.  damages.  A  rule  nisi  having  been  ob- 
tained accordingly, 

Whatdey  and  Oray  now  shewed  cause.  —  The  9  &  10 
Vict  c.  95,  does  not  require  an  order  of  this  description  to 
be  served  on  the  defendant  The  94th  section  enacts^ 
"  that  whenever  the  judge  shall  have  made  an  order  for 
the  payment  of  money,  the  amount  shall  be  recoverable 
in  case  of  default  or  failure  of  payment  thereof  forthwitb, 
or  at  the  time  or  times  and  in  the  manner  hereby  directed, 
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by  execution  against  the  goods  and  chattels  of  the  party        1850. 
against  whom  such  order  shall  be  made/'  &c     And,  by 
the  80th  section,  **  if,  on  the  day  named  in  the  summons, 
&c.,  the  defendant  shall  not  appear,  or  sufficiently  excuse 
his  absence,  or  shall  neglect  to  answer  when  called  in 
court,  the  judge,  upon  due  proof  of  sendee  of  the  sum- 
mons, may  proceed  to  the  hearing  or  trial  of  the  cause  on 
the  part  of  the  plaintiff  only,  and  the  judgment  thereupon 
shall  be  as  valid  as  if  both  parties  had  attended''     [Parke, 
B. — The  question  depends  upon  this,  whether  the  order  to 
pay  is  Uke  a  judge's  order  or  rule  of  Court,  which  require 
service,  or  whether  it  is  a  judgment]    It  resembles  a  j  udg* 
ment    If  the  defendant  had  been  present  in  court  when 
the  order  was  made,  and  had  refused  to  pay,  it  is  clear  that 
no  service  of  the  order  would  have  been  necessary  before 
execution.    Then  the  defendant  having  been  summoned, 
and  having  failed  to  appear,  the  case  proceeds  in  precisely 
the  same  way  as  if  he  were  present;  otherwise  a  defend- 
ant who  disobeyed  the  summons  would  be  in  a  better  si- 
tuation than  one  who  appeared.    The  object  of  the  statute, 
in  enabling  the  judge  to  order  immediate  payment,  was, 
that  debtors  might  not  have  an  opportunity  of  removing 
their  goods.    The  duty  to  pay  arises  as  soon  as  the  judge 
has  pronounced  the  order.     If  notice  be  held  necessary, 
endless  questions  will  arise  as  to  the  sufficiency  of  service. 
WooUon  V.  Harvey  (a)  is  an  authority  in  support  of  this  view. 
That  case  arose  under  the  42  Geo.  3,  c.  90,  s.  6,  which  en- 
ables a  magistrate  to  make  an  order  for  payment  of  ser- 
vants' wages  in  certain  cases,  and  directs  that,  "  in  case  of 
refusal,  or  non-payment  of  any  sum  so  ordered  for  twenty- 
one  days  afber  such  determination,  he  may  issue  his  war- 
rant to  levy  the  same  by  distress  and  sale;"  and  gives  an 
appeal  to  the  sessions  within  twenty-one  days:  the  twenty- 
one  days  having  elapsed  between  the  making  of  the  order 

(a)  6  East,  75. 
0  0  0  2 
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1850.  and  the  appeal,  and  also  twenty-one  days  after  the  appeal 
was  dismissed  before  the  warrant  of  distress  issued,  it  was 
held,  that  the  magistrate  was  justified  in  issuing  the  dis- 
tress order,  without  proof  of  any  new  demand  of  the  money 
subsequent  to  the  order  of  sessions  on  the  appeal.  So 
here,  no  previous  demand  of  the  money  was  necessary ;  and 
even  if  it  were,  the  refusal  to  pay  dispensed  with  it 

Keating  and  Huddlegton,  in  support  of  the  role. — ^It  is 
not  contended  that,  under  the  9  &  10  Vict  c.  9oy  the  judge 
might  not  have  made  an  order  for  payment  in  such  a  form 
that  the  amount  would  have  been  payable  ybr^ufi^  with- 
out notice;  but  it  is  submitted  that  where,  as  in  this  case, 
the  judge,  having  distinct  authority  under  the  92nd,  94di, 
and  96th  sections,  makes  an  order  which  expresses  the 
manner  and  time  of  payment  and  the  person  to  whom  the 
money  is  to  be  paid,  such  an  order  cannot  be  disobeyed 
until  the  party  against  whom  it  is  made  has  had  notice  of 
it,  80  as  to  render  a  compliance  with  its  requisitions  at 
least  possible.     If  this  money  had  been  ordered  to*  be  paid 
by  monthly  instalments,  could  it  be  contended  that  exe- 
cution might  issue  without  notice  at  the  expiration  of  the 
first  month.     The  defendant  is  ordered  to  pay  the  money 
to  the  clerk  of  the  court  at  his  office,  and  between  the 
hours  of  ten  and  four.     [PlaMy  B. — ^That  is  a  statement  of 
the  period  during  which  the  defendant  is  to  have  indul- 
gence, and  a  notice  that  he  mjast  be  at  the  office  before  it 
is  closed.]     Suppose  an  order  made  a  few  minutes  before 
four  o'clock,  and  that  the  clerk  of  the  county  court  resided 
some  miles  distant,  how  could  the  defendant  comply  with 
the  order  ?    [Parke,  B. — The  defendant  ought  to  have  been 
present  in  court;  and,  not  having  appeared,  the  statute 
enables  the  court  to  deal  with  the  case  as  if  he  were  pre- 
sent; therefore  he  must  be  considered  in  the  same  situa- 
tion as  if  he  had  been  in  court  when  the  order  was  made 
on  him  to  pay  the  debt  and  costs  forthwith.    Then  no 
service  of  the  order  is  necessary;  for  it  is  a  judgment  of 
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the  court  The  fallacy  is  in  treating  this  order  as  a  Judge's        I8d0 
order  made  without  notice;   whereas  it  is  a  judgment, 
constructively  made  in  the  presence  of  the  defendant.] 
The  94th  section  contemplates  a  formal  order  in  writing, 
not  a  mere  verbal  judgment     By  the  78th  section,  five  of 
the  judges  of  the  superior  Court  are  empowered  ''to  make 
and  issue  all  the  general  rules  for  regulating  the  practice 
and  proceedings  of  the  county  courts  holden  under  that 
Act;  and  also  to  frame  forms  for  every  proceeding  in  the 
said  courts,  for  which  they  shall  think  it  necessary  that  a 
form  be  provided,  &c. ;  and  the  rules  so  made  and  the 
forms  so  framed  shall  be  observed  and  used  in  all  the 
courts  holden  under  that  Act"    In  pursuance  of  that  pro- 
vision, a  series  of  rules  and  forms  have  been  drawn  up  by 
the  judges;  and  Form  23,  which  is  a  form  of  order  for  the 
payment  of  money,  is  in  the  same  terms  as  this  order,  with 
the  exception  of  the  word  "forthwith"      [Parke,  B. — 
That  is  the  form  which  is  to  constitute  the  record  of  the 
judgment]     Rule  14  directs,  "that  the  preceding  rules, 
&C.,  as  to  the  mode  of  service  of  summonses  to  appear  to  a 
plaint,  shall  apply  to  the  service  of  all  summonses,  jttdg" 
vients,  orders,  notices,  and  processes  whatsoever,  issuing 
under  the  authority  of  the  said  Act,  except  where  other- 
wise directed  by  the  said  Act,  or  any  rule  under  the  au- 
thority thereof."    By  Schedule  D.  a  fee  is  allowed  for  the 
service  of  any  summons,  order,  subpoena,  &;c.     [Alderson, 
B. — ^^That  means  interlocutory  order.     Parke,  B. — I  do 
not  find  any  case  in  which  the  service  of  a  judgment  is  re- 
quired by  the  statute.     Whaidey  suggested  that  the  1 4th 
rule  probably  had  reference  to  sections  99  &  101.]     There 
is  no  analogy  between  the  proceedings  in  the  county  courts 
and  those  in  the  superior  Courts.    In  the  latter,  if  a  defend- 
ant suffers  judgment  by  default,  he  has  notice  of  taxation, 
and  so  is  aware  of  the  amount  of  debt  and  costs.     In  the 
county  court  there  is  no  judgment  by  default  through  the 
defendant  not  appearing,  but  the  judge  must  nevertheless 
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1850.  hear  the  case,  and  the  pluntiff  may  be  nonraited  or  reco- 
ver less  than  his  claim;  so  that  until  notice  the  defend- 
ant cannot  know  what  amount  he  is  to  pay.  These  orden 
resemble  those  of  justices  of  the  peace,  whidi  have  no  fence 
unless  they  are  served :  BexY.  The  Jtutiees  ofLanoadire(al 
Otbbs  Y.  Stead  (b).  Besides,  the  judge  may,  on  considen- 
tion,  vary  his  order  as  to  the  time  of  payment 

Pabkb,  R — ^The  rule  must  be  dischaiged.    I  fek  comi- 
derable  reluctance  in  granting  it»  and  only  consented  &r 
the  purpose  of  having  the  question,  which  is  of  great  im- 
portance,  fully  considered.    According  to  the  aigomcDt  of 
the  plaintiff's  counsel,  nothing  can  be  done  undtf  a  jndg- 
ment  of  a  county  court,  unless  the  order  is  reduced  to 
writing,  and  served.    If  that  were  so,  the  costs  would  be 
greatly  increased  by  endeavours  to  serve  the  order;  ani 
in  addition,  the  service  would  give  an  opportunity  to  the 
defendant  to  evade  payment  of  the  debt  by  remoying  liis 
goods.    It  is  fit,  therefore,  to  consider  whether  such  is  the 
true  construction  of  the  statute.    On  full  connderatios,  I 
am  of  opinion  that  it  is  not  necessary  to  serve  the  order; 
for  in  all  Courts,  the  suitors,  who  are  present,  are  boiud 
to  take  notice  of  the  judgment  of  the  Court,  without  anj 
service  upon  them;  and,  by  the  80th  section  of  the  9  &  10 
Vict.  c.  95,  a  person  who  has  been  summoned  to  the  coontj 
court,  and  neglects  to  attend,  is  in  the  same  sitnatioD  u  if 
he  were  personally  present  at  the  hearing  of  the  cause  As 
order  of  this  description  is  in  the  nature  of  a  judgment,  not 
of  a  rule  of  Court,  and  therefore,  on  the  principle  aheadj 
stated,  the  defendant  is  bound  to  take  notice  of  the  amoont 
adjudged  to  be  paid,  and  of  the  time  for  payment;  and  if 
he  does  not  comply  with  the  order,  the  court  is  authoiued 
under  the  94fth  section  to  issue  execution.    Here  the  jadf- 
ment  of  the  court  is,  that  the  plaintiff  recover  his  debt  with 

(a)  8  B.  &  G.  593.  (b)  Id.  5f8. 
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coflto,  and  an  order  is  made  for  payment "  forthwith ;  *'  then,  1850. 
if  the  party^  who  is  presumed  to  be  present,  (for  his  not 
appearing  is  equivalent  to  it),  does  not  pay,  he  is  liable  to 
baye  his  goods  taken  in  execution.  It  is  said,  howeyer, 
that  the  Judges,  by  the  rules  which  they  framed,  haye 
considered  that  orders  and  judgments  are  to  be  served. 
But  those  rules  are  not  a  judicial  exposition  of  the  statute, 
for  they  were  not  made  in  open  Court  after  hearing  an  ar- 
gument on  both  sides,  although  no  doubt  they  would  lead 
us  to  consider  well  the  statute  before  coming  to  a  decision. 
The  rule  referred  to  supposes  that  there  are  cases  in  which 
orders  are  to  be  served,  and  also  in  which  judgments  are 
to  be  served.  With  respect  to  orders,  if  the  judge  of  the 
county  court,  after  judgment  pronounced  in  open  court, 
chose  to  vary  the  time  for  pajrment  by  a  subsequent  order, 
that  would  be  like  a  rule  of  a  superior  Court,  and  must  be 
served.  I  have  looked  in  vain  for  a  case  where  the  Act 
requires  service  of  a  judgment  Perhaps  the  Judges,  by 
the  rule  in  question,  intended  to  provide  for  all  possible 
cases;  and  there  may,  indeed,  be  some  in  which  it  would  be 
necessary  to  serve  notice  of  a  judgment,  as,  for  instance,  if 
the  court  ordered  an  attachment  to  issue  against  a  party 
upon  service  of  the  notice  of  a  judgment,  or  if  an  absent 
party  were  ordered  to  pay  money  within  a  certain  time 
aft^r  service  of  the  judgment  upon  him.  What  is  here 
called  an  order  is  in  truth  a  part  of  the  judgment,  and,  on 
general  principles  of  law,  every  suitor  must  take  notice  of 
what  the  Court  pronouncea  There  is  a  well-known  dis- 
tinction which  illustrates  this.  If  a  warrant  of  commit- 
ment is  pronounced  by  the  Court  in  the  presence  of  the 
party,  no  written  warrant  is  necessary  to  justify  an  officer 
in  arresting  him;  but  if  not  awarded  in  open  Court,  there 
must  be  service  of  a  written  warrant  I  am  glad  to  be  ena- 
bled to  come  to  this  conclusion,  for  if  proceedings  in  coun- 
ty courts  are  to  be  incumbered  with  all  the  formalities  of 
the  superior  Courts,  their  jurisdiction  will  be  much  less 
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I80O.        satisfactory,  aad  great  difficulties  will  be  thrown  in  the 
way  of  recoyering  debts  there. 

Aldebson,  B. — I  am  of  the  same  opinion.     I  have  great 
respect  for  the  authority  of  the  Judges  who  framed  those 
rules,  and  cannot  help  thinking  that  in  the  one  referred  to 
they  acted  ex  majore  cautela.    In  the  working  of  the  Act 
some  cases  might  occur  in  which  it  would  be  necessary  to 
serve  a  judgment,  and  they  therefore  directed,  that,  if  socb 
a  step  were  necessary,  the  judgment  should  be  served  in  a 
given  way.     It  was  more  convenient  to  give  such  a  dire^ 
tion,  than  to  go  elaborately  through  the  Act  and  see  if  any 
such  case  could  possibly  arise.    If  no  provision  had  been 
made  for  it,  it  would  have  been  a  casus  omissus;  for,  as  sug- 
gested by  my  brother  Parke^  if  an  order  were  made  vaiying 
a  judgment  already  given,  it  might  be  a  question  whether 
that  was  a  judgment  or  an  order;  so  the  Judges  said  at 
once,  if  it  is  to  be  served,  it  must  be  served  in  a  given  way. 
They  did  not  mean  that  that  should  be  taken  as  decid- 
ing affirmatively  that  a  judgment  is  to  be  served,  but  only, 
if  required  to  be  served,  that  the  service  should  be  in  a 
particular  way.     As  to  the  question  in  general,  it  is  a  vei; 
useful  rule  of  the  superior  Courts,  that  every  suitor  is 
bound  to  take  notice  of  what  passes  in  open  Court;  and 
although  some  injury  may  occasionally  arise  from  the  adop- 
tion of  this  principle,  yet  the  general  convenience  greatlf 
overbalances  it 

Plait,  B. — I  also  think  that  there  was  no  necessity 
whatever  for  serving  this  order;  for  althou^  it  is  called 
an  order,  it  is  neither  more  nor  less  than  a  judgment  pro- 
nounced on  the  hearing  of  the  plaint  It  is  remarkable, 
thai  throughout  the  Act  nothing  is  said  about  the  service 
of  any  judgment;  but  in  those  cases  where  the  serrice 
of  any  proceeding  is  required,  the  Act  is  express;  as,  for 
instance,  the  59th  section-^^'  and  thereupon  a  sununons 
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diall  be  served  on  the  defendant  "  so  many  days  before  tbe        i860, 
day  on  which  the  court  shall  be  holden  at  which  the  cause 
is  to  be  tried.    So,  again,  in  proceedings  to  recover  pos- 
session of  premises  by  ejectment  under  the  122nd  section; 
there  a  summons  is  to  issue,  and  upon  proof  of  service  of 
it,  the  Court  is  authorised  to  issue  a  warrant  to  the  bailiff 
to  give  the  plaintiff  possession  at  the  end  of  seven  and  not 
more  than  ten  days  from  the  date  thereof    There  is  no 
service  of  any  order  of  the  Court,  but  the  warrant  goes  im- 
mediately to  take  possession  of  the  premises,  limiting  the 
bailiff  to  a  certain  period,  within  which  he  is  to  do  the  act 
But  then  it  is  said,  that  the  defendant  is  not  sufficiently 
protected,  if  execution  can  immediately  issue  against  his 
goods.    Not  so,  for  by  the  106th  section,  a  protection  is 
thrown  around  any  person  against  whom  execution  shall 
issue,  by  giving  him  the  opportunity,  within  five  days,  of 
paying  the  debt  and  saving  his  property,  which  would  not 
be  the  case  in  the  superior  Courts,  as  the  sheriff  may  levy 
and  sell  immediately.    Then  our  attention  has  been  called 
to  the  rules  sanctioned  by  the  Judges.    But  it  should  be 
recollected  how  those  rules  were  made.    Persons  conver- 
sant with  the  practice  of  those  courts,  framed  the  rules, 
which  were  then  laid  before  the  Judges  for  their  approba- 
tion.    Possibly  the  word  ''judgment"  may  have  slipped  in 
by  mistake,  biit,  however  that  may  be,  the  rule  only  means, 
that  if  a  judgment  is  required  to  be  served,  that  is  the 
mode  of  service.    Schedule  D.  of  the  Act  speaks  of  fees 
payable  to  the  high  bailiff,  and  says,  that  there  shall  be  so 
much  for  the  service  of  a  summons,  an  order,  or  a  sub- 
poena, but  says  nothing  about  the  service  of  a  judgment 
Therefore,  when  we  find  that  there  are  many  orders  which 
require  to  be  served,  it  is  fair  to  conclude,  that  the  statute 
never  contemplated  the  service  of  a  judgment    Where  is 
the  injury  sustained  by  the  defendant?    He  is  summoned 
to  appear — ^let  him  come;  if  he  does  not,  he  must  abide  by 
the  consequences.    It  seems  to  me,  upon  the  whole,  that 
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1850.        there  is  no  pretence  for  saying  that  this  judgment  on^it 

gj^^         to  have  been  served    If,  indeed,  tiie  order  of  a  cooatj 

„^-  court  is  such  as  to  be  in  the  nature  of  a  rule  of  Ckmrt,  it 

must  be  served,  but  if  it  be  a  judgment  it  needs  no 


Mabtik,  B. — I  am  of  the  same  opinion.  The  queBtion  la, 
whether  this  is  an  order  or  a  judgment  K  it  be  a  judge- 
ment, it  need  not  be  served;  if  it  be  an  order  in  the  nature 
of  a  rule  of  Courts  it  requires  service.  It  is  clear  to  me  that 
it  is  a  judgment  The  real  difficulty  arises  from  inflating 
in  the  order  the  direction  as  to  the  mode  of  payments  Bat 
the  word  '^  forthwith"'  shews,  that  no  time  was  intended  to 
be  given.  What  is  the  nature  of  a  debt?  When  a  debt  is 
due,  it  is  the  duty  of  the  debt<»r  to  pay  it,  and  the  creditor 
may  bring  an  action  without  any  demand.  This  was  a  debt 
the  moment  the  judgment  was  given,  and  the  law  casts  on 
the  debtor  the  duty  to  pay  forthwith,  or  execution  may  at 
once  issue.  It  is  said,  that  this  will  lead  to  hardship;  but 
that  will  be  one  case  in  a  thousand,  for  in  nine  hundred 
and  ninety-nine  no  proceedings  are  ever  taken  until  the 
debtor  has  had  ample  opportunity  of  discharging  the  debt 
I  therefore  think,  that  the  proceedings  were  quite  r^u- 
lar,  and  am  glad  to  prevent  the  additional  expense  which 
would  be  occasioned  by  our  holding  the  contrary. 

Rule  discharged. 
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186a 

BB00U8  V.  TlOHBO&NB.  j)^^  1^ 

Case  for  Ubel.    The  declaration  charged  the  defendant  J? J^eL^JiK- 
with  having  been  goiltj  of  publishing  a  libel,  which  ing  the  j^ain- 
charged  the  plaintiff  with  having  published  a  libel  on  the  ing  in  a  let- 
defendant.    Plea  in  justification,  that'  the  plaintiff  had  i*u£5^,^!j!J* 
written  the  libel  imputed  to  the  defendant.    De  injuri&y  thadrfandant, 

'^  .r     —»  to  which  the 

and  issue  thereon.  defendant 

At  the  trial,  before  Patte8on,J.,  at  the  last  Stafford  Spring  ^e  plaintiff 
Assizes,  the  defendant's  counsel,  in  support  of  the  plea»  ^bUdi^ 
and  to  shew  that  a  letter  which  contained  the  alleged  libel  hbel  in  qaee- 
upon  the  defendant  was  written  by  the  plaintiff,  relied  not  otherwise 
upon  the  fact  that»  upon  several  occasions,  the  plaintiff  had  ^^^^^1^ 
been  in  the  habit  of  misHspelling  the  defendant's  name,  by  ]^^^.^^|f 
improperly  adding  a  second  t,  and  by  spelling  it  Titch-  and  in  whidi 
borne  instead  of  Tichbome;  and  for  this  purpose  the  u^iruipelt 
defendant's  counsel  offered  in  evidence  several  letters,  ^^•p^^'^IJL 

'  manner,  were 

which  he  proved  to  have  been  written  by  the  plaintiff,  but  ^M  admla- 

which  were  not  in  evidence  in  the  cause,  in  order  to  shew  denoe  that 

this  peculiarity.    This  evidence  was  objected  to  on  the  q^eetion,"* 

part  of  the  plaintiff,  and  was  rejected  by  the  learned  Judge,  ?^^  ^ 

who  was  of  opinion  that  it  was  not  admissible.   The  plain-  defendant's 

tiff  having  obtained  a  verdict,  with  Is.  damages,  with  tSuiame 

peeoliaritj, 

waa  written 

AUeriy  Serjt,  obtained  a  rule  nisi  for  a  new  trial,  on  the  by  the  plain- 
ground  that  these  letters  were  improperly  rejected. 

In  Trinity  Vacation  last,  (June  22), 

Keating  and  Oray  shewed  cause,  and  contended  that 
the  letters  were  not  admissible  in  evidence,  upon  the  same 
principle  as  comparison  of  handwriting,  under  such  cir- 
cumstances, is  not  admissible;  that  the  proper  mode  of 
proving  the  peculiarity  of  spelling,  which  the  plaintiff  had 
been  in  the  habit  of  adopting,  was  by  the  testimony  of 
some  witness  who  was  cognisant  of  that  fact.    That  a  pe- 
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1850.        culiar  mode  of  spelling  a  person's  name  was  precisely  ana- 
Bbookxs      logons  to  a  pecnliar  form  of  handwriting;  and  therefore, 
-,     ^'  that  the  admission  of  such  evidence  would  have  the  effect 

of  improperly  making  all  documents  allied  to  be  written 
by  the  party  evidence  in  the  cause.  And  they  cited  HugheB 
V.  Rogers  (a),  Oriffits  v.  Ivory  (6),  and  Doe  d.  Perrey  t. 
Newton  (c),  in  support  of  these  propositions. 

AUen,  Serjt,  in  support  of  the  rule,  urged  the  admissi- 
bility of  the  letters,  on  the  ground  of  their  relevancy,  and 
of  its  being  one  mode  of  proof  of  a  fact,  the  propriety  of 
the  admission  of  that  fact  not  being  denied  on  the  part  o{ 
the  plaintiff. 

The  Court,  consisting  of  Parke,  B.,  and  Atderson,  R. 
stated  that  they  were  clearly  of  opinion  that  the  letters 
ought  to  have  been  received  in  evidence;  but,  as  the  ground 
of  their  decision  involved  a  matter  of  some  nicety,  they 
would  give  a  written  judgment  upon  the  question. 

Cur.  adv.  vult 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  R — The  question  in  this  case,  which  was  aigued 
before  us  after  Trinity  Term  last,  was,  whether  my  bro- 
ther Patteson  was  right  in  the  rejection  of  evidence  offered 
on  the  part  of  the  defendant 

It  was  an  action  for  a  libel,  charging  the  plaintiff  witii 
having  written  a  libel  on  the  defendant  The  defendant 
pleaded  in  justification,  that  the  plaintiff  had  written  the 
libeL  In  the  libel  alleged  to  have  been  so  written,  the 
defendant's  name  was  spelt  with  two  ^'s,  Titehbonie,  and 
not  Tichbome.  In  order  to  shew  that  the  plaintiff  wrote 
that  libel,  my  brother  AUen  proposed  to  shew  that  such  was 
the  mode  in  which  the  plaintiff  spelt  the  defendant's  name 

(a)  8  M.  &  W.  128.       (b)  11  A.  &  E.  322.        (c)  5  A.  &  E.  Sll 
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on  other  occasions;  and  for  that  purpose  oflfered  in  evi-        1850. 
dence  one  or  more  letters,  which  he  proposed  to  prove  to      Brookes 
have  been  written  by  the  plaintiff,  in  which  the  name  of    111,^^^^^,,^, 
the  defendant  was  so  spelt    Mr.  Kea;tingy  on  behalf  of  the 
plaintiff,  objected  to  the  admission  of  those  letters,  and 
mj  brother  Pattwon  rejected  them;  and  on  that  ground  a 
rule  nisi  for  a  new  trial  was  granted. 

On  shewing  cause  it  was  hardly  disputed,  that,  if  a  ha- 
bit of  the  plaintiff  so  to  spell  the  word  was  proved,  it  was 
some  evidence  against  the  plaintiff  to  shew  that  he  wrote 
the  libel    Indeed,  we  think  that  proposition  cannot  be 
disputed,  the  valtie  of  such  evidence  depending  on  the  de- 
gree of  peculiarity  in  the  mode  of  spelling,  and  the  number 
of  occasions  in  which  the  plaintiff  had  used  it.     But  it 
was  objected,  that  the  mode  of  proof  of  that  habit  was 
improper,  and  that  the  habit  should  be  proved,  as  the 
character  of  handwriting  is,  not  by  producing  one  or  more 
specimens  and  comparing  them,  but  by  some  witness  who 
is  acquainted  with  it  from  having  seen  the  party  write, 
or  corresponded  with  him.     But  we  think  this  is  not  like 
the  case  of  the  general  style  and  character  of  handwriting. 
The  object  is  not  to  shew  similarity  of  the  form  of  the  let- 
ters and  mode  of  writing  of  a  particular  word  or  words, 
but  to  prove  a  peculiar  mode  of  spelling  a  word,  which 
might  be  evidenced  by  the  plaintiff  having  orally  spelt  it 
in   a  different  way,   or  written  it  in  that  way  once  or 
oftener  in  any  sort  of  characters,  the  more  frequently  the 
greater  the  value  of  the  evidence.    For  that  purpose,  one 
or  more  specimens  written  by  him  with  that  peculiar  or- 
thography would  be  admissible. 

We  are  of  opinion,  therefore,  that  this  evidence  ought 
to  have  been  received,  and,  not  having  been  received,  the 
rule  for  a  new  trial  must  be  alsolute. 

Rule  absolute. 
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1600. 

Dee.  16.      TuBNEB  V.  Cambbok's  Coalbbook  Stbam  Coal  Coxpaht. 
TrnpMs  wiU    XJEBT  foor  1116  and  occupation: — ^Plea>  neyer  indebted, 

not  ue  agftinsi        «  •  , 

the  oceapier      6Au  IBSUe  tixereon. 

Sdt^Ato*^''  At  the  trial,  before  FflKoTOt,  J.,  at  the  last  Spring 

"h'^^SP^  sizes  for  the  county  of  Glamorgan,  it  appeared  that  the 

betn  inactnai  action  was  brought  to  recorer  the  sum  of  2(UL  for  two  years' 

l^^f^^JSSd^of  ^^^^^^9  f^^  ^  ^^Id  called  the  Mill  Field,  and  the  fiirther  som 

SS^ib^^  of  1201  for  four  years'  rent  for  some  other  land  adjoining 

tttined  a  Jadg-  the  aboYo,  upon  which  the  defendants  had  placed  a  line  of 

ment,  either  railway.    The  rent  was  claimed  as  due  up  to  Michaelmafi^ 

S  ySSitr  ^^^'    ^*  appeared  that,  in  the  year  1840,  the  whole  of 

and  therefore  the  land  had  been  mortgaged  by  the  then  own^,  Colonel 

he  eannot^  in  'o'-o         j  ' 

■adi  eaae^  Cameron,  to  the  plaintiff.  In  the  year  1845,  the  defend- 
tort^  and  main-  <^^  1^  entered  into  possession  of  that  portion  of  the  Isnd 
Sf^tS^iSd^^^  on  which  the  railway  was;  and  in  1847  they  erected  some 
oocnpaUon.      buildings  upon  the  Mill  Field;  and  they  had  been  in  the 

occupation  of  the  whole  of  the  premises  up  to  the  time  of 
the  commencement  of  this  action.  On  the  12th  of  Octo- 
ber, 1848,  the  defendants  were  served  with  a  notice  hj 
the  plaintiff,  to  pay  him  the  rent  ihen  due,  and  that  also 
which  might  afterwards  become  due  in  respect  c^the  po^ 
tion  called  the  Mill  Field.  Subsequent  to  this  notice, 
much  correspondence  with  reference  to  the  whole  of  tbe 
premises  passed  between  the  partiea  The  present  action 
was  commenced  upon  the  30th  of  Noyember,  1849.  The 
learned  Judge  directed  the  jury,  that,  under  the  circum- 
stances of  the  case,  the  plaintiff  was  in  point  of  law  in  a 
position  to  waiye  the  trespass  in  respect  of  the  occupation 
of  the  land  by  the  defendants,  and  to  maintain  this  action 
for  the  use  and  occupation  of  all  the  premises;  but,  ente^ 
taining  some  doubt  whether  there  was  evidence  to  eniitie 
the  plaintiff  to  succeed  as  to  the  whole  of  the  land,  or  even 
as  to  the  Mill  Field,  he  reserved  leave  to  the  defendants 
to  move  to  enter  a  nonsuit,  or  to  reduce  the  verdict  to  the 


Go. 
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sum  of  1021,  being  one  year's  rent  for  the  Mill  Field.    A        1650. 
verdict  haying  been  found  for  the  plaintiff  with  respect  to      Tim« 
the  whole  land,  Oammd  • 

OoAuisooK 

Benson,  in  last  Term,  moved  for  a  rule  nisi,  in  pursuance  8««aji^Co^ 
of  the  leave  reserved,  to  enter  a  nonsuit  or  to  reduce  the 
damages  The  Court  refused  so  much  of  the  rule  as  relat- 
ed to  the  entry  of  a  nonsuit,  being  of  opinion  that  there 
was  sufficient  evidence  to  entitle  the  plaintiff  to  recover 
the  year's  rent  for  the  Mill  Field,  but  granted  a  rule  nisi 
to  reduce  the  damages. 

In  the  present  Sittings,  (December  3), 

Davisan  and  Chrove  shewed  cause. — ^The  plaintiff  is  en- 
titled  to  maintain  this  action  for  the  recovery  of  the  rent 
due  to  him  by  the  defendants,  by  reason  of  their  occupa- 
tion of  that  portion  of  the  land  upon  which  the  railway 
was  placed.    [Parke,  R — Shew  us  in  the  first  place  that 
Colonel  Cameron  was  in  a  position  to  recover  rent  from 
the  defendants  before  the  notice  of  mortgage  was  given  to 
the  defendants.] — It  was  here  contended  that  the  evi- 
dence supported  such  a  contract  between  Colonel  Cameron 
and  the  defendants. — Upon  the  notice  being  given,  the 
defendants  became  liable  to  the  rent  of  the  premises 
they  had  occupied.     They  were  mere  trespassers, — ^the 
plaintiff  was  legally  entitled  both  to  the  land  and  to  the 
rent     His  title  was  not  disputed.     Evans  v.  Ett%oU{a) 
will  no  doubt  be  relied  upon  by  the  defendants;  but  that 
case  is  not  consistent  with  several  authorities  upon  this 
question.     In  Pope  v.  Biggs  (b)  it  was  held  that  a  mort- 
gagee, upon  giving  notice  to  the  tenant  holding  the  mort- 
gaged premises  under  a  lease  granted  by  the  mortgagor 
after  the  mortgage,  is  entitled  to  receive  from  those  te- 
nants the  rents  actually  due  at  the  time  of  the  notice, 
as  well  as  those  which  accrued  due  afterwards.  Bayley,  J., 

(a)  9  A.  &  E.  842.  (h)  9  B.  &  C.  245. 
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there  says,  ''  I  have  no  doubt  that,  in  point  of  law,  a  ten- 
ant who  comes  into  possession  under  a  demise  from  a 
mortgagor,  after  a  mortgage  executed  hj  him,  may  consi- 
der the  mortgagor  his  landlord  so  long  as  the  mortgagee 
allows  the  mortgagor  to  continue  in  possession  and  re- 
ceive the  rents;  and  that  payment  of  the  rents  bjthe  ten- 
ant to  the  mortgagor,  without  any  notice  of  the  mortpge, 
is  a  valid  payment.     But  the  mortgagee,  by  giving  notice 
of  the  mortgage  to  the  tenant,  may  thereby  make  him  bis 
tenant,  and  entitle  himself  to  receive  the  rents."  [Parke,  B. 
— I  do  not  think  that  the  case  itself  supports  your  position, 
although  the  dictum  of  Mr.  Justice  BayUy  is  in  yourfayoor. 
But  that  is  all,  for  the  case  merely  decides,  and  no  doubt 
correctly,  that  the  tenant,  upon  an  eviction  by  title  para- 
mount, is  entitled  to  dispute  the  mortgagor's  title  to  the 
land.]    Lundey  v.  Hodgson  (a)  decided  that  an  action  for 
use  and  occupation  is  maintainable  by  the  mortgagee  for 
rent  due  after  notice  given  to  the  tenant,  without  attorn- 
ment; and  it  would  seem  that  the  effect  of  such  notice  is 
the  same  as  to  the  by-gone  rent  as  it  is  as  to  the  ailer-accm- 
ing  rent   Birck  v.  Wr%ght(f>)  is  also  in  the  plaintiff's  favour. 
[Martin^  B. — Standen  v.  Ohr%$ma$(c)  is  against  you;  for  in 
one  of  the  points  made  in  that  case,  which  appears  to  have 
involved  a  similar  question,  the  Court  of  Queen's  Bench 
seem  to  rest  the  action  for  use  and  occupation  upon  aeon- 
tract  between  the  parties,  the  count  for  use  and  occupation 
stating,  as  the  Court  there  say,  that  the  defendant  occupied 
by  the  suffercmce  and  permission  of  the  plaintiff.]  So  here, 
as  the  owner  could  have  ejected  the  defendants  but  did  not 
do  so,  they  held  the  land  by  his  permission.    The  notice 
determines  the  mortgagor's  right,  and  entitles  the  mort- 
gagee to  the  rent:  WaddHove  v.  Bamett  (d).   [Martirif  R— 
So  that,  if  the  tenant  had  held  the  premises  at  a  peppe^ 


(a)  16  East,  99. 
(6)  1  T.  B.  878. 


(c)  10Q.B.  135. 

(d)  2  Ring.  N.  C.  588. 
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corn  rent,  the  mortgagee  might  saj,  "  pay  me  the  real  value 
of  the  lani"]  In  The  Mayor  Ac.  of  Newport  v.  Saunders  (a), 
it  was  held  that  assumpsit  may  be  maintained  by  the 
owner  of  a  market  for  stallage^  without  shewing  any  con- 
tract in  fact  between  him  and  the  occupier  of  the  stall 
[Martin^  R,  I  have  good  reasons  for  knowing  that  the  case 
was  not  very  strongly  pressed  upon  the  Court,  and  that 
the  question  in  dispute  would  not  have  been  set  at  rest 
by  that  decision,  if  the  parties  had  felt  it  their  interest  to 
have  the  matter  discussed  in  a  higher  Court.]  They  also 
referred  to  Moss  v.  OaUimore  (6),  Johnson  v.  Jones  (c),  HuR 
V.  Vaughan{d)y  Gibson  v.  Kirk(e),  Doe  d.  Higginbotham  v. 
Barton  (/),  Kiriland  v.  Pounsett  (gr),  Partington  v.  Wood- 
cock (A),  Foster  v.  Stewart  {%),  and  to  the  notes  to  Moss  v. 
GaUinwre  (k) ;  and  Parke,  B,,  referred  to  Burrowes  v.  Gra- 
din  (l)y  and  Howard  v.  Shaw  (m). 


1850. 

TUKKBR 
V. 
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Benson  in  support  of  the  rule. — ^Even  upon  the  assump- 
tion that  the  mortgagor  could  have  maintained  an  action 
for  use  and  occupation  against  the  defendants,  that  con- 
tract has  not  been  transferred  to  the  plaintiff.  All  the 
authorities  shew  that,  in  order  to  make  the  tenant  liable 
to  the  mortgagee  for  either  by-gone  or  after-accruing  rent^ 
there  must  be  a  contract  between  the  parties,  by  which 
the  tenant  undertakes  to  pay  the  mortgagee  the  rent  It 
has  been  said  that  the  mortgagee  may  waive  the  tort 
and  sue  upon  the  contract;  but  in  order  to  sustain  the 
action  a  contract  must  be  established.  Thus  the  count  for 
use  and  occupation  always  states  that  the  defendant  held 
the  premises  by  the  permission  and  sufferance  of  the  plain- 


(a)  SB.&Ad.  411. 
(ft)  Doogl.  279. 
(e)  9  A.  &  E.  809. 

(d)  6  Price,  157. 

(e)  1  Q.  B.  858. 
(/)  U  A.  &E.  307. 

VOL.  V. 


(jS^)  2  Taunt.  145. 
(A)  6  A.  &  E.  690. 
(t)  3M.  &S.  191. 
(A)  1  Smith,  L.  C.  310. 
(0  ID.  &L.  P.C.213. 
(fw)  8M.  &  W.  118. 
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tiff.  This  allegation  is  a  material  one,  and  is  put  in  issue 
by  the  plea  which  denies  the  contract:  W<iddiknfe  Y.BamdL 
That  case  indeed  shews  that  there  is  a  new  contract^  wluck 
dates  from  the  time  the  notice  is  ^ven.  The  mortgagor  is 
not  the  mortgagee's  agent  for  the  purpose  of  making  the 
contract  If  such  a  contract  were  to  be  implied,  the  mort- 
gagee, after  remaining  silent  for  sereral  years,  might  un- 
expectedly giro  the  occupier  of  the  land  notice  to  pay  him 
all  arrears.  To  hold  the  tenant  liable  upon  such  tenna. 
would  be  to  fix  a  contract  upon  parties  between  whom 
there  is  no  privity  whatever.  The  cases  of  Etfans  v.  EUiotty 
and  Browne  t.  Storey  (a),  are  express  authorities  that  the 
mere  notice  is  not  sufficient,  but  that  a  distinct  contnd 
must  be  shewn  to  exist  between  the  occupier  of  the  land 

and  the  mortgagee. 

Cur.  adv.  Tiilt 


Parke,  6.,  now  said — ^This  was  an  action  which  was 
brought  by  the  mortgagee  for  use  and  occupation,  against 
a  Company  which  had  been  established  by  the  defendants, 
and  which  was,  I  believe,  a  corporate  body.  The  action  was 
for  the  use  and  occupation  of  one  part  of  the  land  which 
was  occupied  by  the  railroad,  and  for  another  part  which  is 
Called  the  Mill  Field  The  cause  was  tried  before  mj  bro- 
ther WiUiamSy  when  a  verdict  was  found  for  the  plaintiff; 
but  the  learned  Judge,  doubting  whether  there  was  suffi- 
cient evidence  to  go  to  the  jury  with  respect  to  the  whole 
or  any  part>  reserved  leave  to  the  defendants'  counsel  to 
move  either  to  enter  a  nonsuit,  or  to  reduce  the  damages, 
as  the  Court  should  be  of  opinion  that  there  was  no  evidence 
to  sustain  the  action  either  as  to  the  whole  or  a  portion 
of  the  premises.  The  Court  was  of  opinion,  on  the  motion 
for  a  rule  to  shew  cause,  that  there  was  ample  evidence  to 
sustain  it  with  respect  to  that  part  called  the  Uill  Field;  but 
doubting  as  to  the  remainder,  they  granted  a  rule  to  shew 


(a)  IMan.  &6r.  117. 
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cause  as  to  the  reduction  of  the  damages  only.    Oii  shew-        18.0(). 
ing  cause,  it  appeared  that  there  was  some  evidence  to  go       turksb 
to  the  jury  of  the  defendants  having  occupied  this  part  of     ^    ^'    * 
the  land  by  permission  of  the  plaintiff.    Colonel  Cameron     Goalbrook 
was  the  proprietor  of  the  property,  and  mortgaged  it  to  the  oo. 

plaintiff  Turner.  After  the  mortgage,  the  Cameron's  Com- 
pany was  established,  and  by  some  agreement  or  under- 
standing with  him,  or  in  what  other  way  does  not  appear 
by  the  evidence,  the  Coal  Company  occupied  the  land  by 
laying  their  rails  upon  it  It  appears  that  afterwards, 
when  Uiey  were  called  upon  for  compensation,  there  was 
a  negotiation  between  the  plaintiff  and  the  defendants  for 
the  payment  of  compensation  for  the  whole.  That  is  evi- 
denee  to  go  to  the  jury,  that  the  defendants  had  held  the 
land  upon  the  terms  that  they  were  to  pay  for  it  to  the 
mortgagee,  but  it  was  not  more  than  evidence  to  go  to  the 
jury;  and  if  my  brother  WiUiama  had  left  that  question 
to  the  juiy,  there  would  have  been  no  ground  to  disturb 
the  Tcrdict.  But  it  appears,  on  the  admission  of  the  learn- 
ed counsel  on  both  sides,  that,  in  leaving  the  case  to  the 
jury,  my  brother  WiUiama  told  them,  that  the  plaintiff 
was  in  a  condition  to,  and  by  law  might,  waive  the  action 
of  trespass,  which  he  was  entitled  to  bring  for  the  occu- 
pation of  the  land  by  the  Railway  Company,  and  to  bring 
an  action  for  use  and  occupation  instead.  That,  I  think, 
upon  the  cases  may  be  considered  to  be  a  doubtful  ques- 
tion. Supposing  the  plaintiff  to  be  simply  in  the  situation 
of  a  person  in  possession,  and  the  defendants  to  have  tres- 
passed on  the  land,  and  to  have  occupied  that  land  to  his 
exclusion  for  some  time,  whether  that  would  have  been 
a  groimd  to  recover  for  use  and  occupation,  on  the  princi- 
ple that  the  plaintiff  might  waive  the  trespass  and  recover 
in  assumpsit,  is  a  matter  which  may  be  treated  as  some- 
what doubtftil.  But  in  this  case,  we  are  all  clearly  of 
opinion,  that  the  plaintiff  was  not  In  a  condition  to  bring 
an  action  of  trespass,  inasmuch  as  he  was  mortgagee  out  of 
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tifT.  This  allegation  is  a  material  one,  and  is  put  in  isne 
hj  the  plea  which  denies  the  contnct:W<uUUlave  r.BarMU. 
That  case  indeed  shews  that  there  is  a  new  contract^  iAdA 
dates  from  the  time  the  notice  is  given.  The  mortgagor  is 
not  the  mortgagee's  agent  for  the  purpose  of  making  the 
contract  If  such  a  contract  were  to  be  implied,  the  mort- 
gagee, after  remaining  silent  for  several  years,  might  un- 
expectedly give  the  occupier  of  the  land  notice  to  pay  him 
all  arrears.  To  hold  the  tenant  liable  upon  such  tenna, 
would  be  to  fix  a  contract  upon  parties  between  whom 
there  is  no  privity  whatever.  The  cases  of  Evans  v.  ElUaUy 
and  Browne  v.  Storey  (a),  are  express  authorities  that  the 
mere  notice  is  not  sufficient,  but  that  a  distinct  contract 
must  be  shewn  to  exist  between  the  occupier  of  the  land 

and  the  mortgagee. 

Cur.  adv.  vull 


Parke,  B.,  now  said — ^This  was  an  action  which  was 
brought  by  the  mortgagee  for  use  and  occupation,  against 
a  Company  which  had  been  established  by  the  defendants, 
and  which  was,  I  believe,  a  corporate  body.  The  action  was 
for  the  use  and  occupation  of  one  part  of  the  land  idiich 
was  occupied  by  the  railroad,  and  for  another  part  which  is 
Called  the  Mill  Field.  iThe  cause  was  tried  before  my  bro- 
ther Williams^  when  a  verdict  was  found  for  the  plaintiff; 
but  the  learned  Judge,  doubting  whether  there  was  suffi- 
cient evidence  to  go  to  the  jury  with  respect  to  the  whole 
or  any  part,  reserved  leave  to  the  defendants'  counsel  to 
move  either  to  enter  a  nonsuit,  or  to  reduce  the  damages, 
as  the  Court  should  be  of  opinion  that  there  was  no  evidence 
to  sustain  the  action  either  as  to  the  whole  or  a  portion 
of  the  premises.  The  Court  was  of  opinion,  on  the  motion 
for  a  rule  to  shew  cause,  that  there  was  ample  evidence  to 
sustain  it  with  respect  to  that  part  called  the  Mill  Field ;  but 
doubting  as  to  the  remainder,  they  granted  a  rule  to  shew 
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cause  OS  to  the  reduction  of  the  damages  only.    Oh  shew-        185(). 
ing  cause,  it  appeared  that  there  was  some  evidence  to  go       turhsb 
to  the  jury  of  the  defendants  having  occupied  this  part  of     c    ^'    * 
the  land  by  permission  of  the  plaintiff.    Colonel  Cameron     Goalbrook 
was  the  proprietor  of  the  property,  and  mortgaged  it  to  the  oo. 

plaintiff  Turner.  After  the  mortgage,  the  Cameron's  Com- 
pany was  established,  and  by  some  agreement  or  under- 
standing with  him,  or  in  what  other  way  does  not  appear 
by  the  evidenoe,  the  Coal  Company  occupied  the  land  by 
laying  their  rails  upon  it     It  appears  that  afterwards, 
when  Uiey  were  called  upon  for  compensation,  there  was 
a  negoti^ion  between  the  plaintiff  and  the  defendants  for 
the  payment  of  compensation  for  the  whole.    That  is  evi- 
dence to  go  to  the  jury,  that  the  defendants  had  held  the 
land  upon  the  terms  that  they  were  to  pay  for  it  to  the 
mortgagee,  but  it  was  not  more  than  evidence  to  go  to  the 
jury;  and  if  my  brother  WiUiams  had  left  that  question 
to  the  juiy,  there  would  have  been  no  ground  to  disturb 
the  verdict.  But  it  appears,  on  the  admission  of  the  learn- 
ed counsel  on  both  sides,  that,  in  leaving  the  case  to  the 
jury,  my  brother  WiUiams  told  them,  that  the  plaintiff 
was  in  a  condition  to,  and  by  law  might,  waive  the  action 
of  trespass,  which  he  was  entitled  to  bring  for  the  occu- 
pation of  the  land  by  the  Railway  Company,  and  to  bring 
an  action  for  use  and  occupation  instead.     That,  I  think, 
upon  the  cases  may  be  considered  to  be  a  doubtful  ques- 
tion. Supposing  the  plaintiff  to  be  simply  in  the  situation 
of  a  person  in  possession,  and  the  defendants  to  have  tres- 
passed on  the  land,  and  to  have  occupied  that  land  to  his 
exclusion  for  some  time,  whether  that  would  have  been 
a  groimd  to  recover  for  use  and  occupation,  on  the  princi- 
ple that  the  plaintiff  might  waive  the  trespass  and  recover 
in  assumpsit,  is  a  matter  which  may  be  treated  as  some- 
what doubtftil.     But  in  this  case,  we  are  all  clearly  of 
opinion,  that  the  plaintiff  was  not  in  a  condition  to  bring 
an  action  of  trespass,  inasmuch  as  he  was  mortgagee  out  of 
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I860.        ejectment  mentioned  to  the  lessor  of  the  plaintiff  on  his 
LiTCHF»u>     assent;  and  that,  on  default,  the  lessor  of  the  plaintiff 
R^DT        ^^^^  ^  ^^  liberty  to  sign  final  judgment,  and  to  issue  exe- 
cution against  the  said  Henry  Beady  for  the  amofont  <rf' 
the  costs  of  such  judgment^  execution,  writ  of  poaocBrinti, 
sheriff's  poundage,  officer's  fees,  and  all  other  incidental 
expenses. 
"  Dated  the  31st  of  October,  1849." 

On  the  15th  uf  November  the  def^mdant  gave  up  pos- 
session of  the  premises  to  the  plaintiff,  who  entered  upon 
them. 

Upon  these  facts  the  defendant's  counsel  contended, 
that  the  action  would  not  lie.  A  verdict  was  thereapon 
entered  for  the  plaintiff,  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  nonsuit 

Aspland  having  obtained  a  rule  nisi  aocordin^y, 

Phinn  now  shewed  cause. — ^The  plaintiff  is  entitled  to 
retain  the  verdict,  if  he  succeeds  in  establishing  either  one 
of  the  two  following  propositions;  namely,  either,  firsts  that 
the  entry,  which  took  place  upon  the  15th  of  November, 
1849,  related  back  to  the  time  when  the  plaintiff's  title  to 
the  property  accrued,  and  so  vested  the  possession  in  him 
at  the  earlier  period ;  or,  secondly,  if  the  plaintiff  shew 
that  the  Judge's  order  obtained  by  the  defendant  is  evi- 
dence that  he  has  admitted  the  plaintiff's  title  and  pos- 
session, and  consequently  that  it  has  an  effect  of  a  similar 
character  to  that  of  a  judgment  by  default  in  an  action  of 
ejectment  With  respect  to  the  first  point,  it  is  submitted 
that  a  mortgagor,  who  continues  in  possession  of  the  pre- 
mises after  a  mortgage  in  fee  to  the  mortgagee,  is  the  mere 
agent  or  bailiff  of  the  latter.  [Parke^  B. — ^You  will  have  to 
contend,  that  the  niortgagee  can  maintain  an  action  of 
trespass  in  aU  cases  where  he  could  bring  ejectment.]    It 
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would  seem  sa  In  former  times  the  action  of  ejectment  1850. 
was  in  fact  an  action  for  damages,  and  the  measure  of  the 
damages  was,  the  profits  of  the  land  accruing  during  the 
time  the  defendant  had  held  the  land.  The  effect  of  the  ac- 
tion of  ejectment  is  merely  to  connect  the  owner  of  the 
land  with  the  possession.  The  entry,  by  the  doctrine  of 
relation,  vests  the  possession.  It  is  thus  laid  down  in 
BuUer's  N.  P.  (a),  "  In  case  the  plaintiff  can  prove  his  title 
accrued  before  the  time  of  the  demise,  and  prove  the  de- 
fendant to  have  been  longer  in  possession,  he  shall  recover 
antecedent  profits;  but  in  such  case  the  defendant  will  be 
at  liberty  to  controvert  the  title,  which  he  cannot  do  in  case 
the  plaintiff  do  not  go  for  more  time  than  is  contained  in 
the  demise;  because  being  tenant  in  possession,  he  must 
have  been  served  with  the  declaration,  and  therefore  the 
record  is  against  him  conclusive  evidence  of  the  title;  but 
against  a  precedent  occupier  the  record  is  no  evidence, 
and  therefore  against  such  a  one  it  is  necessary  for  the 
plaintiff  to  prove  his  title,  and  also  to  prove  an  actual 
entry;  for  trespass,  being  a  possessory  action,  cannot  be 
maintained  without  it"  And  then  the  learned  author  goes 
on  to  say:  "But  it  may  admit  of  doubt  what  proof  of  an 
actual  entry  is  sufficient  It  has  been  said  that  the  plain- 
tiff will  be  entitled  to  recover  the  mesne  profits  only  from 
the  time  he  can  prove  himself  to  have  been  in  actual 
possession.  ....  Others  have  holden  that  when 
once  he  has  made  an  actual  entry,  that  would  have  re- 
lation to  the  time  his  title  accrued,  so  as  to  entitle  him 
to  recover  the  mesne  profits  from  that  time."  That  ap- 
plies to  the  present  case.  In  the  recent  case  of  Tharpe  v. 
StaUwood  (b)  where  the  doctrine  of  relation  was  discussed, 
CoUman,  J.,  in  the  course  of  the  argument,  said :  *'  After 
a  verdict  for  the  plaintiff  in  ejectment^  the  lessor  of  the 
plaintiff  may  maintain  an  action  for  mesne  profits  ante- 

(a)  87  a.  (b)  5  M.  &  G.  760. 
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1850.        cedent  to  the  day  of  the  demise;  how  is  that  explained 
LiTCHFisLD    except  upon  the  doctrine  of  relation  f   And  in  giving  his 
RcADi       judgment  in  the  same  case  the  learned  Judge  says:  ^  iHien 
the  rule  was  first  moved  for,  it  occurred  to  me  to  ask 
how  it  was  that  a  successflil  lessor  of  the  plaintiff  in 
ejectment  could  maintain  trespass  for  mesne  profits  an- 
tecedent to  the  day  of  demise,  as  he  had  no  right  of  ac- 
tion at  the  time  the  alleged  trespass  was  committed.    It 
appeared  to  me  that  in  that  case  the  defendant  was  not 
made  a  wrong  doer  by  relation,  but  was  shewn  to  have 
been  one  at  the  time  the  profits  accrued.    To  that  ques- 
tion I  received  no  answer,  except  that  ejectment  was  a  pe- 
culiar action.     But  the  rule  is  the  same  as  obtained  in  the 
old  action  of  trespass  for  disseisin,  where  the  disseisee,  up- 
on recovering  possession,  might  maintain  an  action  for  the 
profits  accruing  in  the  intervening  period."    Here  the  de- 
fendant is  a  mere  wrong  doer,  who  enjoys  the  possession  of 
the  land  after  the  mortgage,  either  as  tenant  to  or  by  the 
sufierance  and  permission  of  the  mortgagee.    [Parke^  R — 
The  question  as  to  the  effect  of  a  judgment  in  ejectment  was 
much  discussed  in  the  case  of  Doe  v.  Wright  (a),  where  the 
several  authorities  upon  the  subject  are  collected.]     The 
same  point  also  came  before  this  Court  in  Doe  v.  WdU- 
manQ)),    The  mortgagor  in  truth  is  the  mere  bailiff  of  the 
mortgagee  to  receive  the  rent.    [Parkey  B. — If  you  can  es- 
tablish that  proposition,  your  argument  may  be  successful] 
This  very  point  arose  in  Keech  v.  HoU  (c),  where  it  was  de- 
cided that  a  mortgagee  might  recover  in  ejectment,  without 
a  previous  notice  to  quit,  against  a  tenant  claiming  under  a 
lease  from  the  mortgagor,  granted  after  the  mortgage  with- 
out the  privity  of  the  mortgagee.     It  was  there  asked  by 
the  defendant's  counsel  whether  such  mortgagee  might  also 
maintain  an  action  against  the  tenant  for  mesne  profits, 
which  would  be  a  manifest  hardship  and  injustice  to  the 

(a)  10  A.  &  £.  763.  (b)  2  Exch.  368.  (e)  Dougl.  21. 
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tenant,  as  he  would  then  pay  the  rent  twice.  Lord  Mans-  18M>. 
Jieldy  C.  J.,  gave  no  opinion  on  the  point,  but  said,  there 
might  be  a  distinction ;  for  the  mortgagor  might  be  consi- 
dered as  receiving  the  rent  in  order  to  pay  the  interest,  by 
an  implied  authority  from  the  mortgagee,  imtil  he  deter- 
mined his  will  [Parke,  R — I  think  the  authorities  are 
against  your  proposition.]  Wheeler  v.  Montefiore  (a)  may 
seem  to  be  so,  but  that  proceeded  on  the  ground  that  a 
lessee  before  entry  cannot  maintain  trespass;  and  the  doc- 
trine of  relation  by  entry  was  not  discussed,  for  there  was 
no  entry.  Here  the  plaintiff  is  mortgagee  in  fee,  and  has 
entered  [Parke,  R — The  doctrine  of  relation  applies  only 
to  the  case  of  disseisor  and  disseisee.  See  ConL  Dig.  Tres- 
pass (R.  3.),  Cro.  Jac.  604,  Perry  v.  Bowes  (b)J]  In  a 
note  to  Butcher  v.  Butdier{c)y  which  may  be  quoted  to 
shew  what  was  the  general  opinion  as  to  the  law  upon 
this  point  at  that  time,  it  is  said,  "  Ejectment  is  founded 
upon  a  right  to  enter  and  make  the  demise  to  the  nomi- 
nal-lessee; whoever  therefore  can  maintain  ejectment,  may 
enter  peaceably  without  action,  and  upon  such  entry  the 
legal  possession  vests,  with  relation  to  the  period  at  which 
the  title  of  the  party  accrued,  so  that  he  may  now  sue  for 
the  mesne  trespasses;  which  brings  the  right  of  possession 
and  the  lawfulness  of  the  entry  directly  in  question." 

In  the  second  place,  the  Judge's  order  which  the  defend- 
ant has  given  is,  in  effect,  equivalent  to  a  judgment  by 
default  in  an  action  of  ejectment,  which  is  evidence  of 
the  plaintiff's  title  and  possession  from  the  date  of  the  de- 
mise laid  in  the  declaration  in  the  ejectment  brought  to 
recover  the  possession  of  these  premises:  Adin  v.  Parkin(d). 
This  order  is  as  much  evidence  of  the  plaintiff's  title  and  of 
his  right  of  entry,  by  the  confession  of  the  defendant,  as  is 
a  judgment  in  ejectment,  unless  there  be  some  magic  in 

(a)  2  Q.  B.  133.  (c)  1  Man.  &  Ry.  221. 

{b)  Veut.  361.  Id)  2  Burr.  665. 
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iSfiO.  the  mere  (^ct  of  sigBingjaclenent  In  JTunter  y.  BriUi{a), 
Lord  Stknbi>rough^  Q.  J.»  thought^  that  the  judgment  in 
ejectment  wna  not  evidence  of  title  against  the  defendant 
without  notice  of  the  ^eotment;  but  that  his  aubaequeat 
promise  amounted  to  an  admiasiouj  that  the  plaintiff  ww 
entitled  to  the  poaaeaaiQU  of  the  premiaes^  aiid  that  he  him- 
aelf  was  a  treq[)a£iaer.  Cahart  v.  Hors/aU  (&),  ia  alao  to  the 
game  effect. 

Aspland,  contrk,  waa  not  called  upon. 

Parks,  B. — I  am  of  opinion  that  the  role  ought  to  be 
abaolute.  There  are  two  queatiima  aubmitted  for  ourooa- 
aideration  in  thia  caae.  The  firat  ia,  whether  the  plaintifii 
who  ia  the  mortgagee  of  the  premiaea  in  queation,  but  who 
waa  not  in  actual  poaaeaaion  until  the  15th  of  NoTember, 
1849,  can  maintain  an  action  of  treapaaa  for  mesne  profits 
antecedent  to  that  date.  And  the  aeoond  question  ia,  whe- 
ther the  Judge'a  order  given  by  the  defendant  amounis  to 
an  agreement  on  hia  part  to  put  himaelf  in  the  aitoatioB 
of  one  against  whom  judgment  in  ejectmept  haa  been  re- 
covered. Aa  to  the  first  point,  the  queation  ia,  whether 
the  entry  by  the  plaintiff  at  the  later  date  createa  a  prior 
possession,  by  relation  back  to  the  date  of  the  mortgage 
deed,  the  plaintiff  not  having  been  in  actual  poaaeaaion  at 
that  time.  The  general  doctrine  ia,  that  where  a  man  is 
disseised  and  re-enters,  such  re*entry  refera  to  and  has  rela- 
tion back  to  the  time  of  hia  firat  entry,  and  he  may  bring 
an  action  of  meane  profita,  and  recover  them  firom  the  date 
of  the  prior  entry;  for  there  he  waa  in  actual  posaessianat 
the  time  the  treapaaa  waa  committed.  But  that  role  ^>- 
pliea  only  to  caaea  of  diaaeiain,  aa  appeara  by  the  books ;  and 
the  aeveral  authoritiea  upon  the  aubject  are  to  be  found 
collected  in  2  RolL  Abr.  tit.  **  Treapaaa  per  Relation,"  p. 
554,  and  thoae  are  all  caaea  of  that  deacriptioiL    Indeed, 

(a)  3  Camp.  454.  (b)  4  Esp.  167. 
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it  is  common  learning,  that  an  action  of  trespass  cannot  16Ml 
be  maintained  withoat  an  actual  possession  by  entry  on 
the  land.  And  the  better  opinion  seems  to  be,  that  on  a 
oonyeyance  under  the  Statute  of  Uses,  the  party  to  whom 
the  land  is  conyeyed  has  no  right  to  bring  an  action  of 
trespass  until  after  entry.  In  the  present  case,  there  is  no 
relation  back  to  the  title  of  the  mortgagee.  In  an  action  for 
mesne  profits  it  is  said  that  the  record  of  a  judgment  in 
ejectment  is  conclusive  evidence  of  the  plaintiff's  title,  un- 
less he  waives  his  right  of  replying  it  by  way  of  estoppel, 
when  he  has  an  opportunity  of  placing  it  on  the  record, 
but  fails  to  do  so.  This  matter  was  much  discussed  in  Do^ 
▼.  WeU&man,  where  the  estoppel  was  replied;  but  in  Arnir 
strong  v.  Kartan  (a),  decided  in  the  Court  of  Exchequer  in 
Ireland,  the  estoppel  was  not  replied.  The  Court  there 
held,  that  the  judgment  was  not  more  than  prim&  fade 
evidence  of  the  plaintiff's  title;  but  as  the  New  Rules  have 
not  been  introduced  into  those  Courts,  the  defendant  is«at 
liberty  to  enter  fully  into  his  defence  under  the  general 
traverse  of  not  guilty,  and  the  matter  is  at  large,  and  the 
plaintiff  has  no  opportunity  of  replying  the  estoppeL  In 
Doe  V.  Huddart  (b),  it  was  held,  that  as  the  defendant  af- 
forded the  plaintiff  an  opportunity  of  relying  on  the  es- 
toppel by  way  of  replication,  of  which  he  did  not  avail 
himself,  the  evidence  was  not  conclusive.  The  rule  is  thus 
laid  down  in  Treviban  v.  L(Mvrenoe(c) : — "  Where  the  plain- 
tiff's title  is  by  estoppel,  and  the  defendant  pleads  the  ge- 
neral issue,  the  jury  are  bound  by  the  estoppel;  for  here  is 
a  title  in  the  plaintiff  that  is  a  good  title  in  law,  and  a  good 
title  if  the  matter  had  been  disclosed  and  relied  on  in 
pleading;  but  if  the  defendant  pleads  the  special  matter, 
and  the  plaintiff  will  not  rely  on  the  estoppel  when  he 
may,  but  takes  issue  on  the  fact,  the  jury  shall  not  be 
bound  by  the  estoppel,  for  then  they  are  to  find  the  truth 

(a)  2  Irish  L.  Rep.  96.  (c)  3  Ld.  Baym.  1048 ;  1  Salk. 

(b)  2  Cr.  M.  &  B.  316.  276. 
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1860.        of  the  fact,  which  is  against  him."    The  cases  shew,  tbt 
the  record  in  ejectment  is  evidence  of  the  plaintiff's  pos- 
session of  the  premises  at  the  time  of  the  demise,  and 
therefore  that^  on  the  production  of  the  record,  the  plain- 
tiff may  become  entitlkl  to  recover  mesne  profits  Bub8^ 
quent  to  the  date  of  the  demise  in  the  declaration  in  eject- 
ment    But  it  appears  from  the  authorities,  that  if  the 
plaintiff  seeks  to  recover  mesne  profits  antecedently  to 
the  day  of  the  demise  in  the  declaration  in  ejectment^  he 
must  go  further,  and  is  bound  to  prove  such  a  title,  accom- 
panied by  possession,  as  would  enable  him  to  maintab  ao 
ordinary  action  of  trespass.    The  learned  counsel  has  relied 
upon  two  passages  which  he  has  cited  from  the  case  of 
Tharpe  v.  StaUwoody  in  which  he  states  that  my  late  la- 
mented brother  CoUman  expressed  an  opinion  which  fa- 
vours his  argument  in  support  of  the  doctrine  of  relatioo. 
No  one  can  entertain  a  higher  respect  for  the  opinion  o{ 
that  learned  judge  than  I  do;  but  I  do  not  think  thejMi^ 
sages  referred  to  lead  to  the  inference  sought  to  be  deduced 
from  them.    It  appears  to  me,  that  he  did  not  intend  to 
say  that  the  entry  made  the  party  a  trespasser  hj  relation 
in  all  cases  to  the  time  when  the  owner's  title  accrued, 
but  only  in  the  case  of  disseisor  and  disseisee,  where  the 
disseisee  by  the  subsequent  entry  is  remitted  to  his  ori- 
ginal rights,  and  is  to  be  considered  as  having  been  in  ac- 
tual possession  at  the  time  he  was  put  out,  so  as  not  only 
to  give  him  a  good  title  and  right  of  entry,  but  such  a  title 
as  is  sufficient  to  maintain  the  action  of  trespass  to  reco- 
ver damages  for  the  time  he  had  been  ousted.    In  the  pre- 
sent case,  therefore,  the  plaintiff,  in  order  to  succeed,  h 
bound  to  establish  a  title  accompanied  by  the  possession  of 
the  property  with  respect  to  which  the  action  is  brought 
Here  the  mortgagee  never  was  in  possession  until  the 
1 5th  of  November,  1 849 ;  and  I  therefore  think  that,  up- 
on this  state  of  facts,  irrespective  of  the  order  which  the 
plaintiff  hiis  obtained  from  the  defendant,  he  is  not  in  a 
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position  to  maintain  an  action  of  trespass  for  mesne  pro-        isao. 
fits  prior  to  that  date.  lI^^^^d 

The  other  question  in  the  case  is,  whether  the  agreement  ^' 

hj  the  Judge's  order  has  the  same  effect  as  a  recovery  by 
judgment  in  ejectment  It  is  in  effect  totally  different;  the 
only  matter  in  dispute  at  the  time  being,  whether  the  de- 
fendant was  to  give  up  possession  of  the  premises  without 
being  liable  to  the  costs  of  signing  judgment  in  ejectment 
and  of  the  execution.  There  is  no  plea  of  accord  and  sa- 
tisfaction, and  therefore  it  is  not  necessary  to  give  any 
opinion  upon  the  effect  of  the  agreement  as  an  answer  to 
the  action;  for  the  only  issue  upon  which  the  present  ques- 
tion depends  is  that  which  is  a  denial  that  the  close  in 
which  the  trespass  was  committed  was  at  that  time  the  close 
of  the  plaintiff.  Now  the  meaning  of  this  plea  has  been 
settled  by  the  case  of  Jones  v.  Chapmcm  (a).  Here  the 
plaintiff's  title  to  the  property  is  not  disputed,  the  only 
question  being  whether  he  had  such  a  possession  of  the  pro- 
perty at  the  time  as  is  sufficient  to  maintain  this  action ; 
and  I  am  of  opinion  that  the  bare  fact  that  he  is  the  mort- 
gagee, to  which  the  case  is  now  reduced,  is  not  of  itself 
sufficient 

Aldbeson,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Rule  absolute  (6). 

(a)  2  Exch.  803.  (b)  See  the  last  case. 
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Dec.  5, 

To  an  action 
by  the  indorsee 
against  the  ac- 
ceptor of  a  bill 
of  exchange, 
the  defendant 
pleaded,  that 
the  drawer  in- 
dorsed the  bill 
to  the  plain- 
tiff witnout 
value  or  con- 
sideratien, 
and  that  the 
plaintiff  al- 
ways held  the 
same  without 
yalue  or  con- 
sideration; 
and  that,  after 
the  bill  became 
due,  the  draw* 
er  accepted 
certain  scrip 
certificates 
from  the  de- 
fendant, in 
full  satisfac- 
tion and  dis- 
charge of  the 
bill.    Bepli. 
cation,  tluit 
the  bill  wu 
indorsed  for 
a  good  and 
sufficient  con- 
sideration. 
Issue  thereon: 
— ^e«,  after 
yerdict,  that 
the  plea  was 
bad,  and  that 
the  plaintiff 
was  entitled 
to  judgment 
non  obstante 
veredicto. 


HiLKss  V.  Dawson. 

Assumpsit  on  a  bUl  of  exe&ange  for  452.  19&,  payable 
three  months  after  date,  drawn  by  one  James  Hanson  upon 
and  accepted  by  the  defendant,  and  indorsed  by  Hanson 
to  the  plamttff.^-^The  fifth  plea  stated,  that  there  never  was 
any  value  or  consideration  whatever  for  die  indorsement  of 
the  bill  by  the  said  J.  Hanson  to  the  plaintiff,  and  that  the 
plaintiff  took  and  received  and  hath  always  held  the  same 
without  any  value  or  con^deration  for  the  same ;  and  that 
aft^r  the  bill  became  due  and  payable  according  to  the  t^ 
nor  thereof,  and  before  the  commencement  of  the  suit,  the 
said  J.  Hanson,  with  the  assent  and  concurrence  of  liie  de- 
fendant, took  and  appropriated  certain  scrip  certificates 
and  certificates  of  shares,  of  and  belonging  to  tiie  defendant, 
in  divers  railway  companies  and  of  great  value,  to  wit,  of 
a  value  far  exceeding  the  amount  of  the  said  bill  uid  of 
all  interest  thereon,  and  of  all  damages  by  reason  of  the 
non-payment  thereof,  and  which  certificates  had  been  be 
fore  then  deposited  with  him  the  said  J.  Hanson  as  a  se- 
curity for  the  payment  of  the  money  secured  and  made 
payable  by  the  said  bill,  in  full  satisfaction  and  discharge 
of  the  said  bill,  interest,  and  damages. — ^Verification.    Re- 
plication, that  the  said  bill  was  indorsed  by  the  said  J. 
Hanson  to  the  plaintiff,  as  in  the  declaration  mentioned, 
for  a  good  and  sufficient  consideration,  to  wit,  to  the  full 
amount  of  the  said  bill;  concluding  to  the  country:  upon 
which  issue  was  joined.     There  was  another  plea,  which 
raised  a  similar  issue. 

At  the  trial,  before  Parke,  B.,  at  the  London  Sittings  in 
last  Trinity  Term,  the  issues  raised  by  the  three  first  pleas 
were  found  in  favour  of  the  plaintiff,  and  the  jury  were 
discharged  as  to  the  fourth;  but  the  issues  raised  by  the 
fifth  and  last  plea  were  found  for  the  defendant 

J.  Brown,  in  Michaelmas  Term,  obtained  a  rule  nisi  to 
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enter  jtidgm^t  non  obstante  velredicto  upon  the  fifth  and        18«). 
last  pleas. 

Hoggins  shewed  cause.— The  plea  is  a  good  answer  to 
t^he  action  after  verdict.  The  plaintiff  never  having  given 
any  value  or  consideration  for  the  bill,  and  it  being  over* 
due,  the  executed  agreement  between  Hanson  and  the  de- 
fendant precludes  the  plaintiff  &om  recovering  the  amount 
of  the  bin  from  the  defendant  [Parhe,  R — ^Hanson  trans- 
fers the  bill  to  the  plaintiff,  who  thereupon  becomes  the 
holder,  and  the  right  to  sue  upon  it  is  vested  in  him.  It 
does  not  appear  that  the  bill  was  indorsed  after  it  became 
due.  That  being  so,  what  posnble  right  can  Hanson  have 
to  receive  the  amount  of  the  bill?]  In  point  of  law,  the 
plaintiff  was  the  mere  agent  of  Hanson  to  receive  the  mo- 
ney; a  settlement  therefore  with  Hanson  is  a  discharge  of 
the  bill  In  case  the  plaintiff  had  received  the  amount  of 
the  bill,  it  would  have  been  his  duty  to  account  for  it  with 
Hanson,  who  could  have  enforced  such  right  against  him 
by  an  action  for  money  had  and  received,  or  perhaps  by 
treating  it  as  a  loan.  [Parker  B. — Suppose  the  bill  was 
given  to  the  plaintiff;  the  only  issue  is,  whether  the  plain- 
tiff gave  a  good  and  valuable  consideration  for  it  Sup- 
pose the  plea  had  alleged  that  the  bill  was  handed  over 
to  the  plaintiff  as  trustee,  would  it  have  been  a  good 
plea?  A  IdersoUy  B. — The  argument  in  truth  proceeds  upon 
the  assumption  that  the  bill  never  was  transferred  to  the 
plaintiff.]  It  is  submitted  that  the  plaintiff  was  merely 
Hanson's  agent,  and  had  only  a  naked  authority  from  him 
to  sue  upon  the  bill  with  that  object 

J.  Brown^  contrii,  was  not  called  upon. 

Pa&kb,  R — I  am  of  opinion  that  this  rule  ought  to  be 
absolute.  The  fifth  and  last  pleas,  which  are  in  substance 
the  same,  state,  that  Hanson  indorsed  the  bill  to  the  plain- 
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1850.  tiff  without  any  consideration  or  value,  and  that  the  plain- 
M1LNB8  ^^^  never  gave  any  consideration  or  value  for  it ;  and  that 
Dawson  ^^^  ^^  became  due  Hanson  and  the  defendant  entered 
into  an  agreement,  by  which  l^e  former  accepted  certain 
scrip  in  discharge  and  satisfaction  of  the  bilL  It  would 
be  altogether  inconsistent  with  the  n^otiability  of  these 
instruments,  to  hold,  that  after  the  indorser  has  transfer- 
red the  property  in  the  instrument,  he  may,  by  leceiring 
the  amount  of  it,  affect  the  right  of  his  indorsee.  When 
the  property  in  the  bill  is  passed,  the  right  to  sue  upon  the 
bill  follows  also.  The  question,  whether  Hanson  could  sae 
the  plaintiff,  we  are  not  now  called  upon  to  determine  If 
it  had  been  averred  that  the  plaintiff  held  the  bill  as  his 
agent,  I  should  not  have  much  difficulty  in  saying  that  the 
action  would  lie.  A  bill  of  exchange  is  a  chattel,  and  the 
gift  is  complete  by  delivery  coupled  with  the  intention  to 
give.  If  the  question  as  to  the  rights  between  donor  and 
donee  were  now  discussed,  with  reference  to  the  state  of  the 
law  on  the  subject  as  it  stood  towards  the  close  of  the  last 
century,  we  might  hold  otherwise  than  we  now  do.  It  has 
been  said,  that  the  donee  of  a  bill  of  exchange  cannot  sne 
the  donor  upon  it,  as  the  donor  may  well  all^e  that  the  do- 
nee did  not  give  any  consideration  for  it  See  HoUidcyT. 
Aik%n8on(a)f  and  Mr.  Chitty's  work  on  Bills  of  Exchange, 
where  the  cases  are  to  be  found  collected  at  page  74.  And 
therefore  it  may  be  said,  that  if  this  bill  was  a  gift  from 
Hanson,  the  plaintiff  could  not  have  sued  him  upon  it; 
but  still  Hanson  transferred  all  his  rights  to  the  plaintiff; 
and  how,  therefore,  can  it  be  contended  that  a  payment  to 
the  donor  is  to  be  taken  as  a  satisfaction  of  a  bill  in  the 
hands  of  the  donee?  Ttie  learned  counsel  contends,  that 
it  is  to  be  presumed  that  the  indorsement  took  place  after 
the  bill  had  become  due  and  payable.  But  we  are  not  at 
liberty  to  draw  any  such  inference;  and  it  is  perfectly 
consistent  with  everything  that  is  stated  in  this  plea,  that 

(a)  5  B.  &  C.  501. 
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^lie  full  title  in  the  bill  was  transferred  to  the  plaintiff.  i860. 
If  the  plea  had  alleged  that  the  plaintiff  held  the  bill  as 
Sanson's  agent,  merely  for  the  purpose  of  receiving  the 
money  for  him,  then  a  payment  to  either  party  would 
liave  been  a  good  discharge  of  the  party  liable  upon  the 
bill,  and  the  plea  would  have  been  good;  but  in  truth  the 
plea  does  not  contain  any  such  averment,  and  consequent* 
ly  it  cannot  be  sustained 

Aldebson,  B. — I  am  of  the  same  opinion.  It  is  not  ne- 
cessary to  say  whether  Hanson  could  maintain  an  action 
for  the  recovery  of  this  amount  from  the  plaintiff.  But 
by  the  indorsement  he  has  transferred  to  the  plaintiff  all 
the  rights  which,  before  the  indorsement,  he  had  of  su- 
ing upon  the  bill  If  therefore  he  has  parted  with  all 
his  rights,  and  that  of  suing  on  the  bill,  and  the  plaintiff 
has  them,  how  is  it  possible  to  say  that  a  payment  to  Han- 
son, who  has  not  the  bill,  is  a  due  payment  to  the  plain- 
tiff, who  has  it? 

Platt,  B.,  and  MabtiNi  B.,  concurred. 

Rule  absolute. 


VOL.  V.  <i  Q  Q  KXCH. 
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Dec.  5.  HUMPHBBTB  V.  JOKBS  and  PiCSBRIHa 

Assumpsit.— Th6  declaration,  after  recitmg  thftt  the 
plaintiff  and  the  defendants  had  entered  into  a  certain 
contract,  called  *'  The  Morley  Contract,"  with  the  Leeds, 
Dewsbury,  and  Manchester  Railway  Company,  for  tlie  exe- 
cution of  certain  works  for  a  certain  sum,  stated,  that  fay 
an  agreement  entered  into  between  the  plaintiff  and  the 
defendants,  in  consideration  (inter  aKa)  that  the  plaintiff 
would  relinquish  and  give  up  to  the  defendants  all  his  i^t 
and  interest  in  the  said  contract,  and  execute  such  deed 
of  assignment  as  should  be  necessary,  the  defendants  there- 
by then  agreed  to  pay  to  the  plaintiff  the  sum  of  243tt 
8«.  6(2.  in  manner  following,  namefy,  19382L  8a  ML  on  the 
18th  of  December,  1845,  auad  the  remaining  sum  (^  56tt 

SeSmTetiS  *^  ^  compfetion  of  the  Baid  toiOract.    The  dedantioB, 

after  containing  an  ayerment  of  mutual  promises  and  per- 
formance by  the  plaintiff  of  his  part  of  the  agreement,  con- 
cluded by  averring,  that  although  the  said  contract  wu, 
before  the  commencement  of  the  suit,  to  wit,  &c  oonqieUdf 
and  although  the  defendants  had  paid  19381  8a  6d^  ac- 
cording to  the  agreement,  yet  they  had  not  paid  the 
residue. 

meat  with  The  defendants  severed  in  their  defence.     The  defend- 

ihe  Companyy 

abandoned  the  ant  Pickering  pleaded,  inter  alia,  that  the  said  contract 

snoUitrwu      ^^  ^^^  completed  modo  et  form&;  upon  which  issue  wu 

entered  into       imniH) 
between  the       i^^^' 

Oompeny  end  At  the  trial,  before  Parke,  B.,  at  the  last  Cheshire  Sum- 
under  which  mer  Assizes,  it  appeared  that  the  Morley  contract  indud- 
^  altM^^  ed  the  construction  of  a  tunnel  upon  the  line  of  railwaj; 
krrel,  wu  cem-  and  that,  after  the  plaintiff  and  defendants  had  entered 

ploteG. '~~ 

Bdd,  that  A.    into  that  contract  with  the  Company,  and  after  the  mak- 

wunotinapo- 

iition,  upon 

the  oompletion  of  the  subetitnted  oontrMt,  to  mrintain  an  action  agiinat  B.  for  the  pijBMat 

of  the  Bom  stipulated  to  be  paid  bj  hia  agreement  with  A. 


A.  and'B. 
haying  en- 
tered into  a 
joint  agree- 
ment iidth  a 
Bailway  Com- 
pany to  exe- 
cute a  con- 
tract, called 
"TheHorlej 
contract,**  for 
theoonstnuy 
tionofatun* 
nel  upon  the 
line,  A.  aa- 
aignedall  hia 
right  and  in- 
terest in  the 
contract  to 
B.,  and  the 
latter  agreed 
to  pay  A.  a 


of  the  said 
eontraet"  Af- 
ter this  sme- 
ment  had  been 
entered  into 
between  A. 
and  B.,  it  be- 


sary  to  alter 
the  leyels  of 
the  line,  and 
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ing  of  the  ac^emont  upon  which  the  present  action  was  1660. 
Ikrought)  the  levels  of  the  line  of  railway  were  altered,  and 
the  Horkgr  contract  was  given  up  byagreement  between  the 
Bailway  Company  and  tibe  defei^Mlants,  and  a  tunnel  wfw 
executed  by  <»ther  penotDs,  at  a  cost  of  200,0002.,  of  which 
ISQfiWL  was  to  be  paid  in  the  course  of  the  work,  and 
the  further  .sum  of  lO^OOOL  upop  the  conf^letion  of  the 
tunnel,  and  10,0002.  was  to  be  retained  uptil  <;he  ^expira- 
tion of  a  year  after  the  completion  of  the  tunnel,  during 
whidi  period  the  contractors  were  to  maintain  it  in  re- 
pair This  action  waiB  commenced  before  the  expiration 
of  this 'period  of  a  ye^,  but  after  the  tunnel  had  been  fi- 
nished and  the  line  opened  for  traffic.  It  was  objected, 
OH  (the  part  of  the  defendant,  that  the  plaintiff  was  not 
eptitled  to  recover  in  this  action;  and  the  learned  Judge 
being  of  that  opinion,  a  verdict  was  entex^  for  the  defend- 
ant upon  the  above  issue,  leave  being  reserved  to  the  plain- 
tiff to  .move  to  enter  a  verdict  for  him  on  that  issue. 

In  Michaelmas  Term  last,  FeMy  obtained  a  rule  accord- 
ix)gly. 

CkOion  and  Davi$an  now  shewed  cause,  and  contended 
that  the  defendant  was  entitled  to  retain  the  verdict  en- 
tered for  him,  inasmuch  as  the  ''  Morley  contract "  was  (&# 
contract  prior  to  the  completion  of  which  the  plaintiff  had 
no  right  of  action  for  the  amount  now  soiight  to  be  reco- 
vered; that  the  Morley  contract  had  been  abandoned,  and 
that  the  new  contract  could  not,  for  the  purposes  of  the 
present  actioq,  be  considered. as  the  same  tiling  .as  the  ori- 
ginal contract;  and  moreover,  upon  tixe  assumptipn  that 
the  new  contract  could  be  considered  as  taking  the  place 
of  the  old  one,  the  action  was  premature,  as  the  twelve 
months,  during  which  the  works  were  to  be  maintained  in 
repair,  and  during  which,  therefore,  the  contract  continu- 
ed to  subsist,  had  not  expired. 

QQQ2 


954  CXCHBQ0KB  REPORTS. 

1660.  WelAff,  in  support  of  the  role,  ui^ged  that  when  the 

agreement  between  the  plaintiff  and  the  defendants^  and 
the  subject  matter  of  it,  were  fairly  taken  into  considera- 
tion, the  reasonable  construction  to  be  put  upon  that 
agreement  was,  that  the  works  which  formed  the  subject 
of  the  original  contract  with  the  Company  should  be  com* 
pleted;  that,  in  effect,  the  new  contract  entered  into  with 
the  Company  had  carried  out  the  objects  of  the  Morl^ 
contract;  and  that  the  word  ''completed"  mi^t  be  on- 
derstood  as  referring  to  the  actual  completion  of  that  un- 
dertaking, which  the  plaintiff  and  the  defendants  had 
originally  agreed  to  complete.  And  secondly,  that  the  con- 
tract was  completed  when  the  works  were  finished  and 
the  railway  was  in  use,  although  a  portion  of  the  som  to 
be  paid  was  not,  for  the  protection  of  the  Company,  actu- 
ally payable  until  afterwarda 

Alderson,  B. — ^You  ask  us  to  put  a  forced  construction 
upon  the  agreement  between  the  plaintiff  and  the  defend- 
ants, by  giving  a  fanciful  meaning  to  the  word  ''com- 
pleted." The  event  expressly  provided  for  by  the  parties 
has  never  happened.  We  might  work  injustice  to  the 
other  side  by  holding  that  the  original  contract  is  comj^ 
ted  by  the  completion  of  the  one  which  has  been  substi- 
tuted in  its  place. 

Platt,  B.,  concurred. 

Parke,  B. — ^The  agreement  requires  the  completion  of 
the  Morley  contract.  That  contract  never  was  completed, 
for  it  was  abandoned  by  the  contractors. 

Rule  discharged. 
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1860. 

PeLIi  v.  DaUBBNY.  Dec,  6. 

JJeBT  for  work  and  labour,  journeys,  and  attendances  A  witness 
by  the  plaintiff  as  a  witness,  and  for  money  paiA — Plea,  dien<»\o» 
never  indebted.    Issue  thereon.  t^JTrteSa 

At  the  trial,  before  PUOt,  B.,  at  the  Northamptonshire  in  a  cItU  ao- 
Summer  Assizes,  it  appeared  that  the  action  was  brought  irithout  an/ 
to  recover  the  sum  of  46t  14*.,  for  the  attendance,  journeys,  S^^^n- 
and  expenses  incurred  by  the  plaintiff  in  attending  the  J^ "  •***®"* 
trial  of  a  cause  at  Westminster,  under  a  subpoen&  duces  ses  against 
tecum  on  behalf  of  the  present  defendant,  the  then  plain-  sub^n^d  ^ 
tiff  in  a  case  of  Davbeny  v.  Phipps,    The  claim  of  the  Jj^^J^t^. 
present  plaintiff  was  for  2Z.  2s.  per  diem  during  his  attend-  anoe  being 

,  ,-     eyidenoe  from 

ance  at  the  trial,  1^  Is.  for  his  expenses,  and  Is.  Sd  per  mile  which  the  jniy 
for  his  travelling  expenses.  He  had  received  52.  at  the  time  SIntawt  * 
of  the  subpoena  being  served  upon  him,  and  did  not  at 
that  time  make  any  further  demand.  The  defendant's 
case  was,  that  the  plaintiff  had  not  given  his  attendance 
in  the  character  of  a  witness  during  the  whole  of  the  time 
in  respect  of  which  he  claimed  to  recover;  but  no  objection 
was  taken  to  the  plaintiff's  case,  on  the  ground  that  a 
witness  who  is  subpoenaed  is  not  entitled  to  a  remunera- 
tion for  his  expenses.  The  learned  Judge  directed  the  jury, 
that  if  the  plaintiff  came  to  town  as  a  witness,  he  would 
be  entitled  to  receive  his  expenses;  and  he  left  it  to  them 
to  decide  whether  the  plaintiff  had  attended  in  town  for  as 
long  a  period  as  he  claimed  to  be  paid  for.  The  jury 
found  a  verdict  for  the  plaintiff  for  \.9L  19s.  in  respect  of 
his  expenses,  excluding  any  compensation  for  loss  of  time. 

Whiiehurgt  having  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  also  of  the  verdict  be- 
ing against  the  evidence. 

Macaulay,  MeUor,  and  Fidd  shewed  cause. — In  the  first 
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2^00^  place,  the  defendant  cannot  at  tlusperiod  aTail  himselfof  tlie 
proposed  objection  to  the  ruling  of  the  learned  Judge,  for  do 
point  was  made  at  the  trial  on  his  behalf  that  an  implied 
contract  did  not  exist  between  the  plaintiff  and  the  defind- 
ant,  that  the  former  was  to  have  his  expenses  reimbnned; 
the  only  question  raised  was^  whether  the  plaintif  at- 
tended the  trial  as  a  witnesss  on  Us  sui^ceiiav  or  in  some 
other  character.  What  Tindal,  C  J^  in  Jonn  t.  AnQ»a(4 
says  with  reference  to  this  point,  is  stron^y  in  the  plain- 
tiff's favour:  "  I  think  that  the  pUdntifl^  having  omitted 
to  contest  the  defenduit's  title  at  the  proper  season,  oa- 
not  now  object  that  it  was  not  supported  by  etridenoe  al 
the  trial''  But  assuming  the  objection  to  be  open  to  tbe 
defendant^  the  authorities  shew,  that  a  party  who  atte&di 
as  a  witness  upon  his  8ubpcBn%  is  entitled  to  receire  re- 
payment of  his  expenses  from  some  one.  In  BcbiMt  v. 
Bridge  {b),  the  question  was,  whether  the  aUomsy  in  die 
action,  by  whom  the  party  had  been  subpcenaed,  was  lia^ 
ble.  That  proceeded  on  the  ground,  that  the  attoniey  is  a 
mere  agent,  and  therefore  as  such  not  liable.  In  CMu 
V.  Oode/roy  (c),  the  action  was  brought  to  recover  remnne- 
ration  for  loss  of  time.  So  also  in  WiUta  v.  PedAam{iit 
it  was  held,  that  a  witness  could  not  recover  for  loaa  of 
tune,  although  he  had  been  expressly  promised  thai  he 
should  receive  compensation ;  but  Doflos,  C.  J.,  there  saji) 
that  "  there  were  in  fSeust  no  expenses.''  HaUet  v.  Mean  (<) 
is  an  express  authority,  that  the  expenses  are  recoTonUe 
against  the  party  by  whom  the  witness  is  subpoenaed. 
There  may  be  good  grounds  for  sayings  that  if  the  witness 
is  put  to  no  expense  whatever,  he  is  bound  by  a  kind  of  so- 
cial duty  to  afford  his  time  in  giving  evidence;  but  it 
would  be  a  harsh  rule  to  establish,  that  a  witness  is  not  to 


(a)  1  Bing.  N.  C.  484.  (d)  1  Bro.  &  B.  615. 

(6)  3  M.  &  W.  114.  (e)  13  East,  15. 

(c)  1  B.  &  Ad.  950. 
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h%  reimbura^  unless,  at  the  iisjofi  of  the  service  of  t)ie  suV  ^  18M> 
peena,  he  expressly  applies  for  his  expeasea,  He  may  not, 
ai»d  ia  most  eases  wUl  not,  hai^  any  sure  oceans  of  s«cer- 
teiniag  their  psobable  asaoimt  A  witness  who  is  serve4 
with  a  subpioana  is  bound  to  attend:  Ooodwin  v.  West  (a), 
AmejfY.  Long  (b);  and  if  he  does  so,  his  attendance  is  a 
sufficient  consideration  to  support  a  promise  to  pay  his  ex- 
ptoses:  Entail  v.  Sydmep  (o).  Hie  kgislature  has  created 
a  duty  to  pay  these  expenses  by  statute,  5  Eliz.  c.  9,  s.  11, 
which  was  only  in  affirmance  of  the  common  law.  It  is  i^ 
oonditien  precedent  to  an  attachment  against  a  witness  for 
Aot  attending  pursuant  to  his  subpcona^  that  his  expense* 
should  have  been  tendered  bini.  The  books  of  precedents 
contain  counts  in  a  form  similar  to  the  present 

WkUehursi  and  Haye$  in  support  of  the  rule. — A  wit- 
ness oiM^ot  maintain  sn  lu^tion  for  his  expenses  against 
the  party  who  subpceaaed  him,  unless  there  has  been  ^ 
special  owtmot  between  them.  There  is  no  distinction 
in  principle  between  an  action  by  a  witness  for  compen- 
saticm  in  respect  of  loss  cS  time,  and  for  the  recoveiy  of 
expenses.  [Parke^  B. — The  statute  5  Eliz.  a  9,  recognises 
the  obligation  of  the  party  to  pay  the  expensea]  The 
same  rule  applies  to  a  witness  attending  in  a  civil  as  in 
a  criminal  proceedii^.  [Parhey  R — ^In  a  criminal  pro- 
ceeding his  attendance  is  a  matter  of  paramount  public 
importance;  and  besides,  the  witness  is  to  be  paid  by  the 
county,  and  not  by  the  prosecutor,  so  that  there  can  be 
no  implied  promise  to  pay.  Aldergon,  R — ^In  a  criminal 
ciMse,  the  expenses  of  the  witness  need  not  be  tendered.] 
In  Goodwin  v,  West^  an  express  promise  vras  alleged  in 
the  declaration.  [Parhei  R — ^There  is  an  implied  contract 
arising  out  of  the  duty  to  attend,  in  consequence  of  the 
service  of  the  subpoena.    The  party  at  whose  instance  it 

(a)  Cro.  Car.  52%  540.     (6)  1  Camp.  14, 180  a.      (c)  10  A.  &  £.  162. 


9>8  EXCHEQUEE  EBPOBT& 

1850.  is  served^  does  what  is  tantamount  to  saying,  '^  If  I  do 
not  pay  your  expenses  now,  I  will  at  a  future  time.''  In 
Robins  v.  Bridge^  it  was  not  doubted  that  the  de^esndMoi 
in  the  action  was  liable;  the  only  question  was  urbetlier 
the  attorney  was.]  It  is  submitted  that  no  implied  pro- 
mise can  arise  to  pay  expenses  incident  to  the  Aisrharge 
of  an  obligation  imposed  by  law.  [Aldencm,  R — Surely 
no  person  can  be  compelled  to  do  an  act  far  the  b^sefit 
of  another  without  being  paid  his  expenses.]  The  witness 
may  decline  to  attend,  unless  his  expenses  are  paid;  be 
may,  however,  waive  that  right:  Ifeioton  v.  HarlandCa); 
and  if  he  do  so,  he  has  no  remedy  by  action. — ^They^  also 
referred  to  Vanmridau  v.  Broume  (6). 

Pabke,  B. — It  is  not  absolutely  necessary  to  decide  the 
abstract  point,  whether,  in  the  absence  of  an  express  con- 
tract, a  witness  can  maintain  an  action  for  his  expenses 
against  a  party  to  the  suit  who  has  subpoenaed  him,  be- 
cause that  objection  ought  to  have  been  taken  at  the 
trial.  The  cause  was  conducted  irrespective  of  that  pmnt, 
and  had  the  defect  been  pointed  out^  it  might  perhaps 
have  been  supplied ;  it  would  therefore  be  unjust  to  grant 
a  new  trial  on  that  ground.  But  I  think  the  plaintiff 
could  maintain  the  action,  even  supposing  there  was  no 
express  contract  between  the  parties.  If  a  witness  in  a 
civil  action  chooses  to  go  to  the  Assizes  without  any  ten- 
der of,  or  asking  for,  his  expenses,  that  is  some  evid^ice 
for  the  jury  that  both  parties  understood  that  he  was  to 
be  paid  his  expenses  if  he  went  Therefore,  upon  the 
principal  ground,  the  rule  ought  to  be  discharged ;  but,  on 
the  ground  of  the  verdict  being  against  evidence,  the  rule 
may  be  absolute  for  a  new  trial  on  payment  of  costs. 

Albebson,  R — I  am  of  the  same  opinion.    It  appears 
to  me  that  the  plaintiff  has  a  right  to  maintain  the  ac- 

(a)  1  M.  &  G.  956.  (6)  9  Bing.  402. 
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tion,  and  that  there  was  some  evidence  in  support  of  isAO. 
his  claim.  The  only  question  is,  whether  there  must  be 
an  express  promise  to  pay  the  expenses,  or  whether  a  pro- 
mise is  to  be  implied  from  the  nature  of  the  transaction. 
I  think  it  is.  The  one  party  is  to  receive  a  benefit,  the 
other  to  confer  it  If  a  person  goes  to  another,  and,  by  a 
BubpoDna,  desires  the  latter  to  serve  him  by  giving  evidence 
at  a  trial,  and  he,  having  a  right  to  refuse  unless  his  ex- 
penses are  paid,  goes  to  the  trial,  it  is  upon  the  faith  that 
what  he  does  not  require  to  be  paid  will  be  paid;  and 
therefore  it  is  very  reasonable  to  imply  a  promise  to  pay. 
That  is  the  conclusion  to  be  drawn  by  the  jury  firom  the 
facts,  and  in  this  case  they  might  have  inferred  a  promise 
to  pay  a  reasonable  remuneration.  The  point,  however, 
was  not  raised  at  the  trial,  or  my  brother  PlaU  would  have 
submitted  it  to  the  jury. 

Platt,  B.,  concurred. 

Rule  accordingly. 


Baxeb  v.  Heard. 


D] 


^£BT. — ^The  first  count  of  the  declaration  stated  that  in  an  action 
the  defendant  was  indebted  to  the  plaintiff  in  50L  for  the  ^|^  i^d  aa- 

■ifl:ned,  and 
on  an  aceonnt  stated,  it  appeared,  that  the  plaintiff,  being  entitled  to  the  dividenda  on  cer- 
tain Bank  stock,  agreed  to  sell  them  to  the  defendant  for  175t  After  the  bargain  was  made, 
it  was  found;  that  the  stock  was  standing  in  the  name  of  the  Aoooontant-Qeneral,  and  that  it 
required  an  order  of  that  Court  to  enable  the  defendant  to  receive  the  dividends.  It  waa 
then  agreed  that  the  deed  of  transfer  should  be  executed,  and  the  question  as  to  the  costa  of 
obtaining  the  order  should  be  referred  to  two  solicitors.  The  deed  was  accordingly  executed, 
and  the  sum  of  1252.  paid  by  the  defendant  to  the  plaintiff  at  the  time  of  its  execution.  The 
deed  stated,  that  the  whole  purchase  money  was  paid,  and  released  it;  but  in  pursuance  of  a 
previous  arrangement  the  defendant  retained  60L  to  abide  the  event  of  the  refsrence.  ^Im 
plaintiffs  evidence  consisted  of  a  paper  signed  by  the  defendant,  in  which  credit  was  given 
for  125^.  and  501.  stated  as  remaining  due.  The  defendant  gave  in  evidence  the  dMd  of 
transfer,  and  also  an  agreement,  signed  by  the  narties  at  the  time  of  signing  the  above  paper, 
to  refer  the  question  as  to  the  above-menUoned  costs,  and  an  arrangement  whereby  the  601, 
was  to  abide  the  decision  of  that  question: — Hddj  fiiBt»  that  the  plaintiff  could  not  recover 
the  remainder  of  the  purchase-money  under  the  first  count,  inasmuch  as  there  waa  no  debt 
until  the  deed  was  executed,  and  upon  its  execution  the  debt  was  released. 
'    S<Mondly,  that  there  was  no  evidence  of  an  account  stated. 


1809.  >riee  Md  value  id  ooriaLa  dividandt  wtM,  Miigndi  and 
let  eirer  bjr  the  pJai&tifF  to  the  defeadaat,  at  hit  rpqaeet 
There  vaa  also  a  eeimii  for  meBqr  doa  <a  an  aeeoonl 
statedL 

Plea%  except  as  to  12L,  paieel  &e.,  mvcer  iadebteipty- 
meet,  and  eet-ol^  aod  ae  to  the  131,  pajment  ef  ^t  nwmni 
iate  Coiuft 

At  the  trials  before  JSrk,  J.,  at  the  Exeter  Seniaer 
Aesues»  it  appeared  that  the  plamtifl^  beMag*  entitled,  da^ 
ing  the  life  of  his  Biother>  to  the  divideiide  oe  77^ 
Three  pw  Ceat  CooeoUdated  Beftk  Ansuitie^  agMedwitk 
the  defendant  to  sell  them  to  him  fov  17£j.    After  the 
bargaiii  vaa  made,  it  vaa  found  that^  io  epnsequeace  oi  % 
suit  rekting  to  the  plaintiffs  fiunily>  then  pending  in  the 
Court  of  Chancery,  the  stock  was  standing  in  the  name  d 
the  Accountant-General  of  that  Court;  and  in  order  t^ 
transfer  to  the  defendant  the  right  to  receive  the  dividends, 
it  would  be  necessary  to  obtain  firom  the  Court  of  Chasceiy 
an  order  for  that  purpose.    A  question  then  arose  as  to 
which  party  should  bear  the  expense  of  obtaining  such 
order;  and  it  was  ultimately  arranged  that  the  deed  of 
transfer  should  be  executed,  and  that  the  question  reqwct- 
ing  the  costs  of  the  order  should  be  referred  to  two  soli- 
citors.   The  deed  was  accordingly  executed,  and  the  sun 
of  1281  paid  by  the  defendant  to  the  plaintiff  at  the  time 
of  its  execution.    l%e  deed  stated  that  the  transfer  was  in 
consideration  of  the  sum  of  175{.  then  paid  to  the  plain- 
tiff, *'  the  receipt  whereof  the  plaintiff  thereby  acknow- 
ledged, and  from  the  same  and  every  part  thereof  released 
and  for  ever  discharged  the  defendant/'    In  pursuance, 
however,  of  a  previous  arrangement,  tikt  defendant  retained 
502.  to  abide  the  event  of  the  reference.    On  two  subse- 
quent occasions  the  plaintiff  applied  to  the  defendant's 
attorney  for  portions  of  the  502.,  which  were  paid  to  him. 
The  plaintiff's  counsel  opened  his  case  by  merely  giving  ib 
evidence,  in  support  of  the  account  stated,  the  following 
document,  which  was  admitted  under  a  Judge's  order:— 
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«« Exeter,  April  IStli,  1849. 

"*  BOrer  to  Hen^ 
To  amount  of  porehMe-raon^   .     .^)75  0  0 
Amovnt  paid  on  ezecotioii  of  deed 

of  aemgnnient,  dated  this  daf     .    125  0  0 


44 


''  Reroainixig  due    .        .    <f  50  0  0" 

(Signed  by  defendant). 

The  defendant's  counsel  then  p«t  in  and  pioved  the  deed 
of  transfer,  and  also  an  agreement^  ngned  by  the  parties  at 
the  time  of  s^ing  the  above  doemnent,  rrfenring  the  ques- 
tion respecting  the  above-mentioned  costa   He  also  proved 
the  arrangement,  that  the  60L  was  to  abide  the  decision  of 
that  question.    The  defendant  also  adduced  evidence  to 
shew  that,  at  the  time  the  sums  were  paid  to  the  plaintiff 
on  account  of  the  balance,  it  was  agreed  that  the  reference 
should  be  given  up,  and  that  ea<^  party  should  pay  an 
ai^rtioned  part  of  the  costs ;  and  that  the  portion  of  the 
costs  payable  by  the  plaintiff  under  this  arrangement^  to- 
gether with  certain  other  deductions  not  (fisputed,  and  the 
amount  paid  into  Court,  made  up  the  501.    There  was, 
however,  conflicting  evidence  as  to  any  such  arrangement 
having  been  entered  into.    It  was  submitted,  on  the  part 
of  the  defendant,  first,  that  the  plaintiff  could  not  recover 
on  the  first  county  inasmuch  as  the  deed  was  an  answer 
to  that  count ;  secondly,  that  there  was  no  evidence  of  an 
account  stated.    The  learned  Judge  left  it  to  the  jury  to 
say  whether  the  plaintiff  had  agreed  to  pay  a  portion  of 
the  costs  in  question ;  and  they  having  found  for  tibe  plain- 
tiff, leave  was  reserved  for  the  defendant  to  move  to  enter 
a  verdict  for  him  on  both  counts. 

A  rule  nisi  having  been  obtained  accordingly, 

Crowder  and  Moniagm  Smiih  shewed  cause  (Dec.  3). — 
The  deed  might  have  been  pleaded  by  way  of  estoppel,  or 
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1650.  as  a  release;  but  that  not  having  been  done,  the  mmtter  k 
at  hrge,  and  the  jury  are  bound  to  find  according  to  the 
fact  There  are  numerous  authorities  to  shew  that  an 
estoppel  is  of  no  avail  unless  pleaded.  Thus^  in  Bowman  t. 
Rostron  (a),  the  declaration  stated  the  execution  of  a  deed 
by  the  plaintiff  and  defendant;  the  plea  did  not  trayene 
the  execution,  but  alleged  new  matter,  upon  which  Ae 
replication  took  issue.  The  deed  was  put  in  at  the  trial, 
and  its  recital  directly  contradicted  the  new  matter  all^^ 
in  the  plea;  and  it  was  held  neverthelesSy  that  the  defend- 
ant was  not  precluded  from  submitting  such  matter  of  de- 
fence to  the  jury,  inasmuch  as  the  plaintiff  had  not  pleaded 
the  recital  of  the  deed  by  way  of  estoppel  So  in  Magraik 
V.  Hardy  (b),  where  to  an  action  for  money  had  and  re- 
ceived the  defendant  pleaded  a  recovery  by  foreign  attach- 
ment at  the  suit  of  a  creditor  of  the  plaintiff's,  and  that 
the  creditor  had  execution  of  the  sum  recovered  according 
to  the  custom  of  London,  to  which  the  plaintiff  replied 
that  no  execution  was  executed,  on  which  the  defendant 
joined  issue ;  it  was  held  that,  the  plaintiff  having  joined 
issue  on  the  fact  of  execution,  the  jury  were  not  estopped 
by  a  record  of  satisfiiction  in  the  foreign  attachment  from 
finding  according  to  the  fiict  Young  v.  Rainooek  (c)  also 
establishes  that,  if  a  party  who  is  entitled  to  take  advan- 
tage of  an  estoppel,  instead  of  pleading  ity  takes  issue  on 
the  fact,  the  matter  is  at  large,  and  the  jury  may  disregard 
the  estoppel  Also  in  1  Wms.  Saund.  325a,  it  is  said,  that 
''  the  rule  appears  to  be  general  with  respect  to  estoppek 
by  deed,  that  the  estoppel  must  be  pleaded,  ifihert  be  an 
opportunity;  otherwise  the  party  omitting  to  plead  it  waives 
the  estoppel,  and  the  jury  must  find  the  trutL^'  In  an  ac- 
tion for  mesne  profits  the  defendant  is  not  estopped  from 
disputing  the  plaintiff's  title,  unless  the  judgment  in  eject- 
ment be  pleaded  as  an  estoppel:  Doe  v.  Wright  (d).    This 

(a)  2  A.  &  £.  295,  n.  (c)  7  C.  B.  310. 

(6)  6  Scott,  627;  4  Bing.N.C.         (d)  10  A.  &  K  763. 
782. 
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doctrine  is  thus  explained  by  Parhe,  R,  in  Carpenter  r.        IBSO. 
BvUer  (a),  **  If  a  distinct  statement  of  a  particulajr  fact  is       Ba^m 
made  in  the  recital  of  a  bond  or  other  instrument  under       .  *- 
seal,  and  a  contract  is  made  with  reference  to  that  recital, 
it  is  unquestionably  true  that,  as  between  the  parties 
to  that  instrument  and  in  an  action  upon  it,  it  is  hot 
competent  for  the  party  bound  to  deny  the  recital,  not* 
withstanding  what  Lord  Coke  says  on  the  matter  of  re- 
cital in  Co.  litt  352.  b.;  and  a  recital  in  instruments 
not  under  seal  may  be  such  as  to  be  conclusive  to  the 
same  extent  ....    But  there  is  no  authority  to  shew 
that  a  party  to  the  instrument  would  be  estopped  in  an 
action  by  the  other  party,  not  founded  on  the  deed  and 
wholly  collateral  to  it,  to  dispute  the  facts  so  admitted, 
though  the  recitals  would  certainly  be  eyidence."— They 
then  referred  to  the  pleadings,  and  argued  that  there  was 
no  plea  under  which  the  defendant  could  set  up  the  release 
as  a  defenca 

Maynard  in  support  of  the  rule. — ^It  is  not  denied  that, 
in  order  to  take  advantage  of  an  estoppel,  it  must  be 
pleaded;  but  the  objection  here  is,  not  that  the  deed  ope- 
rates as  an  estoppel  in  the  sense  of  something  which  pre- 
vents the  truth  from  being  shown,  but  that  there  never  was 
in  fact  any  debt  recoverable  under  the  first  count,  for  the 
purchase-money  was  not  due  until  the  deed  was  executed, 
and  upon  its  execution,  eo  instanti,  the  debt  was  released. 
It  resembles  the  case  of  an  indebitatus  count  for  land  bar- 
gained and  sold,  which,  as  observed  by  Parke^  B.,  in  HaUen 
V.  Rv/nder  (&),  cannot  in  general  be  sustained,  because  the 
deed  of  conveyance,  which  must  be  shewn  to  pass  the  in- 
terest in  the  land,  generally  contains  a  release  of  the  pur- 
chase-money. Possibly  the  plaintiff  might  recover  the 
money,  but  it  must  be  by  a  different  form  of  action.  There 

(a)  8  M.  &  W.  2()9.  (6)  1  0.  M.  &  R.  266. 
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IB  «a  andogovs  ctse  wfaeie,  on  die  pasAmm  off^n— h,  tiie 
pftyawnt  it  q>aleu%>fmiwnM  wMiiheeMiteact,  ao  that  the 
fa<duMera0v«riirasiad0btod  «i  «I1:  Jiihw  r.  iV#air  («X 
Ammgr.Baimm^.     Ha%  li»  dted  had  no 
tmtflit  was  cawcattd;  msaiAt  Mtoaieat  tbadiyidaniii 
aMigaed,  Aeir  fnm  mwB  aaleaaed;  ao  that  thene  mm  no 
ifliteBt  itf  time  at  which  the  defeadant  waa  indabtod  b 
laspect  *af  IheOL    Ihe  transadtioa  "ipaS)  in  lagid  afcct,  a 
paj>ni€ttt  ai  the  yvioe  -of  the  dividciids  ait  the  mooMBl 
dM  deed  wae  exeeilfced.   [CVtwadw  lefewed  to  LiM&nMiw. 
Mamk8'(<:)\,  f\»  oemtitute  pqwaeot  it  is  not  nonnflwarythat 
monqr HiAundd  adtaally  pass:  t^andith  t.  Boeg^^.    A  ael- 
tlament  of  amonats  i>abaeea  two  parties  amonntB  ta  pay- 
ment: ^OkigM  ▼.  PeHkifiM  (^.    The  present  case  is  not  ^s- 
ImgiiisfaaMe  lipom  Baktr  <?.  Brnvef^f  where  the  plaintiff 
deolaiad,  tiiat  the^defendant  was  indebted  to  liiai  in  ae- 
eoant;  and  thereupon,  laioemdeiatioB'tfaat  4he  plaintiff 
would  accept  the  work  and  labour  of  the  defisBdanrt  as  a 
plumber  to  the  extent  of  that  debt,  the  defendant  pro- 
mised to  do  the  work,     it  was  proved  that  tlia  pkiatiff 
had  assigned  by  deed  oertain  premises  to  the  ddimdaiit 
fbr'a^sum  of  maney  (Aesein  tnenticmed.    lEhe  deed  atated 
dmt  eum  te  h«re  heen  'paid,  tand  relesaed  'Ae  ^defcndaai 
thei'efi'om.    In  fact,  part^of  ^he  ^parohase-ononey  had  not 
been  paid;  but  it  was  agreed  between  'the  parties  at  the 
time  of4^e  execution  of  the  deed,  that  paart  of  *liie  par- 
flhase-  money  should  be  vetained  by  the  defendant,  sad 
tbatSieahould'do  work  <for>the  pluntiff  to  thatamoont; 
and  it  was  held  <hat,  inasmueh  as  Ae  original  debt  wm 
axtiiuraished  ^by  the  ^release  in  ^the  deed,  and  no  new  debt 
oveated,  'but  merely  ^an  obligation  4o  do  wodc  arising  out 
of  a  new  speoialeontmM}t,'tlmt  oi^ht  to  have  been  decfaied 
upon,    in  like  manner,  assuming  the  4egal  efieet  of  fhk 

(a)  1  M.  &  W.  656.  (d)  8  ExcL  627, 

(6)  9  M.  &  W.  318.  («)  4  EzcL  720. 

(c)  7  Q.  R  799.  (/)!«.&  C.  704. 
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tmnsaeiion  to  be,  Ukat  the  irlole  pi»oba8e*fiioiie7  was  IMM>. 
paid,  and  part  lianded  Im^  to  the  purchaser  to  abide  the 
event  of  the  reference,  if  the  plaintiff  is  in  a  sitoation  to 
recoTer  it»  he  ehoald  hair e  dedared  <tti  4he  special  oon« 
tmct— "SeeMidly,  thete'i^as  no  e^denoe  of  an  accoimt  stat- 
ed. It  is  well  establisbed  that^  to  make  a  good  acoonnt 
stated,  80<as  to  sustain  aa  indebitatiis  oeunt  in  that  fonn, 
the  aoetaBt  arast  4ie  stated  of 'and  coneenuag  a  debitasA 
in  pnesenti:  Bmrgh  ▼. Legge (a).  It «ia7«Tenbe  dottbtful 
whether  the  debt  must  not  be  one  pressnldy  payable^  Here 
the  bdaiice  of  the  'p«iohfese*in0ne7  was  ^payable  on  »  eon- 
tii^gency,  ti&  the  event  of  the  decision  as  to  whidi  l^urty 
iras  to  pay  the  eosts  of  the  order  dn  Chancery,  and  it  was 
uncertain  whether  any  part  of  it  would  ever  become  a  debt 
at  alL  [Jfo^a,  fi.,  refened  to  Inmg  n.  FMte&(^)].  That 
was  m  case  of  the  Statate  of  Lmiitotionfl^  and  consequent- 
ly there  was  a  prsseiU  ddbt.  An  aceouiit  stated  oannot 
be  made  «  ecosideratioa  for  m  promise  to  tpajr  in  futuro: 
Hopbina  v^Log^n  {c).^*^t  alsb  Inferred  to  ^Bindair  v.  Amq* 
gaky{d).  Said  qf  FaimmA  "H.  Tkonuis  (e\  OoMng  ▼« 
Wavdif),  sKnaid48  v.  Miehd  (ff). 

Cur.  adv«  valt. 

AldsbsoKi  B.,  now  said-^In  thb  case,  which  was  aq^ued 
yesterday  before  my  brothers  Parke,  PlaUy  Martin,  and 
myself  after  much  consideration,  we  are  of  opinion  that 
the  rule  must  be  absolute.  The  question  depended  upon 
whether  the  .plaintiff  could  recover  on  either  of  two  counts 
in  the  declaration.  The  first  was  a  count  for  dividends 
sdd,  assigned,  and  tiMisfcrred  by  the  plaintiff  to  the  de- 
lendant  These  dividends  were,  in  consideration  of  1751, 
assigned  to  the  defendant  by  a  deed,  which  contained  a 

(a)  6U.& W. 4ia  (v)  1  C. & M.«0. 

(6)  3  M.  &  W.  90.  (/)  1  C.  R  8fi8. 

(o)  5 IL  &  W.  241.  iff)  13  Esst^  849. 
(d)  4  M.  &  W.  318. 
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1850.  clause  stating  that  the  whole  purchase-money  had  been 
paid,  and  released  it  We  think  that»  inasmuch  as,  asder 
the  circumstances,  there  could  not  be  anj  debt  until  ike 
execution  of  the  deed  itself,  and  that»  inasmuch  as,  bj 
the  execution  of  the  deed,  the  debt  was  released,  there 
never  was  a  point  of  time  at  which  there  was  anj  duty  <m 
the  part  of  the  defendant  to  pay  the  money  sou^t  to  be 
recovered  under  the  first  count;  and,  consequ^itly,  that 
the  deed  was  a  complete  answer  to  that  count. 

We  are  also  of  opinion  that  there  was  no  evidence  to 
support  the  count  on  an  account  stated.  The  document 
produced  on  the  part  of  the  plaintiff,  coupled  with  the 
agreement  given  in  evidence  by  the  defendant,  was  in  de- 
fect an  arrangement  that  1251  only  of  the  purchase  momy 
should  be  paid,  and  that  502.  should  be  di^Kieed  of  by  a 
new  contract,  to  abide  the  result  of  the  arbitration  respect- 
ing the  allowance  of  the  expenses  of  the  order  for  obtain- 
ing payment  of  the  dividends.  These  expenses  might  hare 
absorbed  the  whole  of  the  501.,  or  they  mi^t  have  absorbed 
only  a  portion.  That  matter  was  to  be  determined  in  a 
certain  way  by  the  arrangement  entered  into  between  the 
parties.  We  think  that  could  not  be  an  account  stated 
Whether  or  not,  if  the  event  had  happened,  it  might  have 
become  an  account  stated,  we  do  not  decide;  for  we  are  of 
opinion,  on  looking  over  the  evidence,  that  there  never 
was  any  decision  of  that  question.  Therefore  the  verdict 
was  also  wrong  upon  the  second  count;  and,  consequently, 
it  ought  to  be  entered  for  the  defendant  on  both  counts. 

Parkb,  B. — ^I  did  not  hear  the  whole  of  the  argument; 
but,  so  far  as  I  did,  I  entirely  agree  with  what  my  brother 
Alder$<m  has  said. 

Platt,  B.,  and  Martin,  B.,  concurred. 

Rule  absolute. 
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IN  THE  EXCHEQUER  CHAMBER. 

{In  Error  from  the  Court  of  Exchequer). 


DoDGsoN  V.  Bell.  iVbt?.  30. 

Scire  facias  by  the  plaintiff,  as  public  officer  of  "  The  The  defend- 
Bank  of  Whitehaven,"  on  a  judgment  for  1344Z.  7a  8ci  re-  sola  became 
covered  against  the  public  officer  of  "  The  Newcastle- upon-  g^J^wld^  in 
Tyne  Joint-Stock  Banking  Company."    The  scire  facias  » banking  co- 

i*  y      -    -»  *    partnerahip ; 

stated  in  the  usual  form  the  recovery  of  the  judgment,  and  after  her  mar- 
alleged  that  the  defendant,  at  the  time  of  the  issuing  of  JJJfthedefend- 
the  writ  of  scire  facias,  was  a  member  of  the  last-men-  J^*'* ^^* 
tioned  Company. — Plea,  that  the  defendant  was  not,  at  the  received  diri- 
time  of  the  issuing  of  the  writ  of  scire  facias,  a  member  of  paid  calls  in 
the  copartnership  called  "  The  Newcastle-upon-Tyne  Joint-  n^m™^nd\n 
Stock  Banking  Company,"  modo  et  formd.  ^^^  ^™e  was 

,  .      ,  /.        ,  .    ,  returned  to  the 

The  issue  raised  on  this  plea  was  tried  before  Patteson,  Stamp  Office  as 
J.,  at  Newcastle-upon-Tyne,  on  the  30th  of  July,  1849.  but  n!^erexe^ 
The  material  facts  proved  and  admitted  by  the  parties  to  ^"^  T^m 
be  true  were  as  follows: —  ment.    The 

defendant  was 

The  defendant,  on  the  23rd  of  September,  1843,  mar-  ^fjl^^""^  ^'^ 
ried  one  Mary  Stephenson,  who,  in  1839,  became,  and  at  Rharehoider, 

.  i.  1  .  .  1  ^^^  never  in- 

the  time  of  her  marriage  continued  to  be,  a  shareholder  in  terfered  in  the 
the  Newcastle-upon-Tyne  Joint-Stock  Banking  Company,  ™^en  applied 
in  respect  of  twenty  original  shares  of  251.  each,  which  were  *^?h*^uid 
allotted  to  her  by  the  directors  of  the  Company  on  her  have  nothing 
application.    She  received  dividends  upon  those  shares  up  The  deed  of 
to  the  beginning  of  the  year  1 846 ;  and  she  paid  calls  made  ^roli"ed!\hat 
upon  her  by  the  Company  in  respect  of  the  said  shares  be^  *J«  husKind 
fore  her  marriage,  and  one  call  after  her  marriage.     She  shareholder 

should  not  be 
a  member  in  respect  of  such  shares,  but  might  either  dispose  of  the  shares  so  vested  in  him, 
or  at  his  option  become  a  member  on  complying  with  certain  requisitions: — Hefd,  that 
the  defendant  was  not  a  member  of  the  Company  for  the  purpose  of  execution  againKt  him 
by  scire  facias  on  a  judgment  against  the  public  officer  under  the  7  Oeo.  4,  e.  46,  s.  13. 

VOL.  V.  R  R  K  EXCH. 
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1850.        never  executed  the  after-mentioned  deed,  nor  any  deed  of 
D0DG8OK      accession  thereto,  nor  was  she  ever  required  to  do  so;  bat 
r.^'  a  letter  of  allotment  was  delivered  to  and  received  bj  her 

in  the  following  form: — 

"  Newcastle-upon-Tyne  Joint-Stock  Banking  Company. 

"  Newcastle,  19th  April,  1839. 
"Madam, — The  directors  have  allotted  you  twenty  shares 
in  the  stock  of  this  Company,  on  which  you  are  requested 
to  pay  the  first  instalment  of  2L  10«.  per  share  on  the  1st 
of  April,  the  second  on  the  1st  of  July,  and  the  third  on 
the  1st  of  October  next,  either  at  this  office,  or  at  the 
office  of  the  London  and  Westminster  Bank,  38,  Throg- 
morton-street,  London^ 

"  The  deposit  of  2«.  6(2.  per  share,  and  the  first  instal- 
ment of  21  lOs.  to  be  paid  at  the  bank  on  the  20th  instant 

"  I  am,  &a, 
"John  Mobisok,  Manager/' 
"  Miss  Mary  Stevenson,  Newcastle." 

The  several  instalments  and  the  deposit  in  the  letter 
mentioned  were  paid  by  Mary  Stevenson,  at  the  times  and 
in  the  manner  in  the  letter  mentioned. 

The  receipts  given  by  Mary  Stevenson  for  the  last  three 
dividends  received  by  her  on  her  said  shares  were  in  the 
form  following: — 

"  No,  76. 

"  Dividend  warrant — Half-year  ending  30th  of  June, 
1844.  M.  Bell  (late  Miss  Stephenson).  Stock  piud  up, 
2502.  Dividend  at  61  per  cent.,  7£  lOs.  Newcastle-upon- 
Tyne,  8th  of  April,  1846.  Newcastle-upon-Tyne  Joint- 
Stock  Banking  Company.  Pay  self  or  bearer  the  sum  of 
71  10a 

"  7t  10a  (Signed)        Ma&y  Stephensoii^"  (a). 

(a)  The  other  two  receipts  Bell  (late  MLas  Stephenaon),'' the 
-were  in  the  same  form,  except  words  used  were  ''Miss  Mair 
that,  instead  of  the  words  "M.      Stephenson." 
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The  calls  were  paid  by  Mary  Stephenson  in  her  own  1850. 
name;  and  the  name  of  the  defendant  never  appeared  in 
the  books  of  the  bank,  nor  in  the  shareholders'  register  of 
the  Banking  Company;  and  Mary  Stephenson  was  always 
returned  to  the  Stamp  Office  in  London,  in  the  yearly  list 
of  shareholders,  as  a  shareholder  in  her  maiden  name.  The 
defendant  was  not  aware  of  his  wife  Mary  Stephenson  pay- 
ing any  of  the  calls,  or  receiving  any  of  the  dividends  as 
aforesaid;  but  he  knew  that  she  was  a  shareholder  in  the 
bank  when  he  married  her. 

The  Company's  deed  of  settlement  was  put  in  evidence, 
bearing  date  the  2nd  of  July,  1836,  the  material  parts  of 
which  are  as  follows: —  ^ 

By  the  interpretation  clause  it  was  provided,  that  the 
expressions  'shareholders'  and  'members'  shall  respec- 
tively mean  the  owners  for  the  time  being  of  shares  in  the 
capital  of  the  said  Company. 

Clause  12.  "  That  the  persons  in  whose  names  the  shares 
should  stand  should  be  deemed  the  owners  thereof" 

Clause  13.  "  That  the  shares  in  the  capital  of  the  Com- 
pany shall,  as  between  the  shareholders  thereof  and  their 
respective  representatives,  be  considered  as  personal  es- 
tate; and  that  there  shall  not  be  any  right  of  survivorship 
amongst  the  shareholders  with  respect  to  such  shares,  but 
that  every  shareholder  shall  have  a  separate  right  to  his 
share,  and  the  same  shall  be  vested  in  him  as  part  of  his 
personal  estate,  but  subject  to  such  provisions  in  the  deed 
of  settlement  as  shall  for  the  time  being  affect  such  shares." 

Clause  14.  "That  each  shareholder  shall  be  entitled  to 
the  profits,  and  be  subject  to  the  losses  of  the  Company,  in 
proportion  to  the  number  of  shares." 

Clause  27,  "That  before  the  assignee  of  a  bankrupt 
or  insolvent  shareholder,  or  the  executor,  administrator, 
or  legatee  of  a  deceased  shareholder,  or  the  husband  of 
any  female  shareholder,  shall  sell,  transfer,  or  assign  any 
shares  v^ted  in  him  in  any  such  capacity,  or  shall  beeome 
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1860.  a  member  of  the  Company  in  respect  of  such  shares,  or  re- 
'  ceive  any  dividend  in  respect  of  the  same,  he  shall  leave 
for  inspection,  at  the  banking-house  of  the  Company  in 
Newcastle-upon-Tyne,  the  assignment,  probate,  or  the  let- 
ters of  administration  under  which,  or  the  certificate  of 
the  marriage  with  the  person  in  whose  right  he  shall  claim 
to  be  entitled  to  such  shares,  or  shall  otherwise  prove  his 
title  thereto  to  the  satisfaction  of  the  directors." 

Clause  28.  ''That  the  husband  of  any  female  share- 
holder, or  the  executor,  administrator,  or  legatee  of  any 
deceased  shareholder,  or  the  assignee  of  any  bankrupt  or 
insolvent  shareholder,  shall  not  be  a  member  of  the  Com- 
pany in  respect  of  the  shares  vested  in  him  in  any  of 
those  capacities;  but  such  assignee,  husband,  executor, 
administrator,  or  legatee,  may  either  dispose  of  the  shares 
so  vested  in  him,  or,  at  his  option,  become  a  member  of 
the  Company  in  respect  of  such  shares,  on  complying  with 
the  provisions  next  hereinafter  expressed." 

Clause  29.  *'  That  the  husband  of  any  shareholder,  or 
the  executor,  administrator,  or  legatee  of  a  shareholder, 
who  shall  be  desirous  of  becoming  a  member  of  the  Com- 
pany in  respect  of  the  shares  which  may  so  become  vested 
in  him,  shall  give  notice  in  writing  at  the  banking-house 
of  the  Company  in  Newcastle-upon-Tyne  of  such  his  de- 
sire; in  which  notice  shall  be  expressed  the  name  and 
place  of  abode  of  the  person  giving  the  same,  and  the 
name  of  the  shareholder  in  whose  right  he  claims,  and 
the  number  of  shares  in  respect  whereof  he  is  desirous  of 
becoming  a  member;  whereupon,  and  upon  otherwise 
complying  with  the  provisions  of  the  deed  of  settlement, 
he  shall  be  admitted  a  member  of  the  Company  in  respect 
of  such  shares,  and  have  the  same  transferred  into  his  own 
name;  and  shall  be  personally  charged  with  the  duties 
and  liabilities  incident  to  the  ownership  thereof 

Clause  30.  ''  That  the  husband,  or  the  executor,  admi- 
nistrator, or  legatee  of  any  shareholder,  who  shall  nut  so 
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elect  to  become  a  member  of  the  Company,  and  also  the  1850. 
assignee  of  every  bankrupt  or  insolvent  shareholder,  shall 
be  entitled  to  receive  any  dividend  which  shall  have  be- 
come due  on  the  shares  so  vested  in  him  before  his  title 
thereto  accrued,  but  not  to  any  dividend  which  shall  be- 
come due  on  the  same  shares  afVer  his  title  shall  have  ac- 
crued; but,  till  some  person  shall  have  become  a  member 
of  the  Company  in  respect  of  the  same  shares,  such  divi- 
dends shall  remain  suspended,  and  shall  not  be  paid  till 
the  transfer  of  the  shares,  in  respect  of  which  such  divi- 
dends became  due,  shall  be  completed;  and  the  new  hold- 
er thereof  may  claim  the  same;  and  every  transfer  shall 
carry  with  it  the  profits  and  dividends  of  the  share  of  the 
capital  and  of  the  guarantee  fund  in  respect  of  the  shares 
so  transferred,  so  as  to  bar  the  right  and  interest  of  the 
party  making  such  transfer  in  respect  of  such  transferred 
shares." 

Clause  31.  "  That  in  case  any  person  in  whom  any  shares 
shall,  by  original  subscription,  or  by  purchase,  bequest, 
marriage,  representation,  or  other  mode  of  acquisition  or 
devolution,  become  vested,  and  who  shall  not  have  exe- 
cuted the  deed  of  settlement,  shall,  for  six  calendar  months 
after  notice  in  writing  given  to  him  for  that  purpose,  ne- 
glect or  refuse  to  execute  the  same,  the  directors  may 
declare  the  shares  so  vested  in  the  person  so  neglecting  or 
refusing,  and  all  benefit  thereof,  to  be  forfeited  to  the 
other  shareholders,  and  the  same  shall  be  forfeited  accord- 
ingly.''  ■ 

Clause  y2.  "  That  every  person  to  whom  shares  shall  be 
transferred,  and  who  shall  not  then  be  a  member  of  the 
Company  in  respect  of  any  other  shares,  and  every  person 
who,  being  the  husband  of  any  shareholder,  or  the  execu- 
tor, administrator,  or  legatee  of  any  shareholder,  shall,  by 
notice  in  writing  as  aforesaid,  signify  his  desire  to  become 
a  member  of  the  Company  in  respect  of  the  shares  vested 
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1850.  in  him  in  such  capacity,  and  shall  not  at  the  time  of  the 
said  shares  hecoming  vested  in  him  be  a  member  of  the 
Company  in  respect  of  any  other  shares,  shall,  as  to  all 
duties,  obligations,  claims,  and  demands  upon  or  agsunst 
him  in  respect  of  such  shares,  be  considesed  a  member  of 
the  Company  from  the  time  of  the  same  shares  being  so 
transferred  to  or  so  becoming  vested  in  him;  but  as  to  all 
profits  and  rights,  privileges,  and  benefits  to  arise  from  the 
same  shares,  such  person  shall  not  be  considered  as  a 
member,  until  he  shall  have  executed  the  deed  of  settle- 
ment, or  some  deed  of  accession  thereto." 

It  was  further  proved,  that  the  defendant  had  never  done 
any  of  the  acts  required  by  the  29th  clause;  and  that,  in 
answer  to  an  application  made  to  him  by  the  solicitor  of 
the  Company  touching  a  call  upon  the  said  shares,  he  re- 
plied, that  ''he  would  have  nothing  to  do  with  it,  and  would 
not  interfere  at  all."  Neither  the  said  Mary  Stephenson 
nor  the  defendant  made  any  assignment  or  transfer  of  these 
shares.  The  learned  Judge  directed  the  jury  that  the  de- 
fendant was  entitled  to  a  verdict;  and  the  jury  accordingly 
found  for  the  defendant. 

The  plaintifi"s  counsel  tendered  a  bill  of  exceptions  to 
the  above  ruling;  and  a  writ  of  error  having  been  brought 
thereon,  the  case  was  argued  (November  30  (a)  ),  by 

Unihank  for  the  plaintifi: — The  object  of  this  bill  of 
exceptions  is  to  review  the  decisions  of  the  Court  of  Ex- 
chequer in  Kess  Y,Anga8(b)  and  Ness  y.  Armstrong (c), 
which,  it  is  submitted,  cannot  be  supported.  The  judg- 
ment of  the  Lord  Chief  Baron  in  Ness  v.  Angas  proceeds 
on  the  mistaken  notion  that  the  plaintiff  might  have  re- 
sorted to  the  common-law  remedy  by  action  against  the 

(a)  Coram  PaUeson^  J.,   Cole-         (6)  3  Exch.  805. 
ridtje,  J.,  Wightmariy  J.,  Edc,  J.,  (c)  4  Id.  21. 

Tal/ourdy  J.,  aud  Williams,  J. 


MICHAELMAS  VACATION,    14  VICT.  973 

defendant  as  a  partner;  but  it  is  evident,  from  the  case  i850. 
of  Steward  v.  Qreaves  (a),  that  the  members  of  a  banking 
copartnership,  established  under  the  7  Geo.  4,  c.  46,  can 
only  be  rendered  liable  by  scire  facias  on  the  judgment 
against  the  public  officer.  The  question  then  is,  whether 
that  statute  applies  to  persons  in  the  situation  of  part- 
ners at  common  law,  or  whether  the  term  "member" 
must  be  construed  with  reference  to  the  deed  of  settle- 
ment, and  as  meaning  partners  inter  se.  The  7  Geo.  4, 
c  46,  begins  by  reciting  the  39  &  40  Geo.  3,  c.  28,  which 
declares  the  privilege  of  the  Bank  of  England  to  be  that 
no  partnership  exceeding  six  persons  shall  cariy  on  the 
business  of  bankers.  That  affords  some  key  to  the  con- 
struction of  the  statute  in  question.  The  privilege  of  the 
Bank  of  England  would  be  of  little  value,  if  it  were  com- 
petent for  any  number  of  persons  to  establish  themselves 
as  a  banking  copartnership,  while,  under  certain  circum- 
stances, six  only  of  them  were  to  be  considered  as  mem- 
ber&  The  7  Geo.  4,  c.  46,  s.  1,  then  enables  banking  co- 
partnerships, of  more  than  six  persons,  to  be  established 
on  certain  conditions ;  but  expressly  provides  that  every 
''member"  shall  be  responsible  for  all  the  debts  of  the 
Company,  notwithstanding  any  agreement  to  the  con- 
trary. The  term  "  member"  is  there  used  in  the  sense  of 
partner  at  common  law.  The  12th  clause  of  the  deed 
says,  that  those  only  shall  be  members  whose  names  are 
on  the  register  of  shareholders ;  so  that  if  the  word  "  mem- 
ber" in  the  statute  is  to  be  construed  by  the  terms  of  the 
deed,  there  would  be  a  great  opening  for  fraud.  A  number 
of  wealthy  persons  might  form  a  banking  copartnership, 
and,  by  putting  on  the  register  the  names  of  persons  of  no 
responsibility,  reap  the  profits  but  escape  the  loss;  or  if 
women  only  were  shareholders,  and  they  all  married,  their 

(a)  lOM.&W.  711. 
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1850.        hu&bands  would  receive  the  benefit^  but  incur  no  risk. 
Throughout  the  7  Gea  4,  c.  46,  the  word  "  member "  is 
used  as  synonymous  with  "  partner."    The  remedy  giren 
by  the  9th  section  is  confined  to  debts  owing  to  or  from 
the  "  copartnership."  That  manifestly  applies  to  the  Com- 
j)any  qu^  partners,  because  the  12th  section  provides, 
that  every  judgment  against  the  public  officer  shall  have 
the  same  effect  against  the  property  of  the  copartnenhip 
and  of  every  member  thereof,  as  if  it  had  been  recorered 
against  the  copartnership.     Then,  by  the  13th  sectioD, 
execution  upon  a  judgment  against  the  public  officer  may 
be  issued  against  any  member  for  the  time  being  of  the 
copartnership;  or,  if  that  be  ineffectual,  against  any  per- 
son who  was  a  member  at  the  time  of  the  contract^  or  be- 
came a  member  before  then,  or  was  a  member  at  the  time  of 
the  judgment;  provided,  that  no  execution  shall  issue  after 
the  expiration  of  three  years  after  any  person  shall  have 
ceased  to  be  a  member.    That  is  a  bargain  made  with  the 
Bank  of  England  in  consideration  of  its  waiving  its  privi- 
leges. The  creditor's  right  to  sue  persons  who  have  ceased 
to  be  members  is  limited  to  three  years;  on  the  other 
hand,  the  creditor  has  tlie  advantage  of  suing  partners 
who  take  upon  themselves  the  liability  of  the  original 
members,  or,  if  that  be  unavailing,  the  members  at  the 
time  of  the  judgment.     Those  provisions  ought  to  receive 
a  liberal  coustructiou  in  favour  of  creditors,  and  not  a 
strict  construction  in  favour  of  debtors,  who  enter  into 
the  deed  of  partnership  unknown  to  creditors.    Rolfe,  R, 
in  his  judgment  in  Ness  v.  Angas^  considered  that  the 
term  "  member"  meant  a  member  in  the  strictest  sense  of 
the  word,  inasmuch  as  the  doctrine  respecting  persons 
holding  themselves  out  as  partners,  and  entering  into  con- 
tracts in  that  character,  did  not  ajjply  to  copartnerships 
of  this  kind.     The  question  as  to  the  liability  of  a  per- 
son by  holding  himself  out  as  a  partner  can  very  seldom 
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arise  in  the  case  of  a  joint-stock  Company;  but  supposing        i860, 
it  did,  if  the  process  were  against  a  member  at  the  time 
of  execution  or  of  judgment,  the  holding  himself  out  as  a 
partner  would  not  prove  him  to  be  so;  but  it  would  in 
the  case  of  a  partner  at  the  time  of  the  contract,  for  there 
is  no  reason  why  a  person  who  obtains  something  from 
another  by  that  representation  should  not  be  estopped 
from  saying  that  he  is  not  a  partner.    However,  the  ques- 
tion  here  is,  whether  the  defendant  is  a  partner;  and 
though  he  does  not  comply  with  the  strict  formalities  of 
the  deed,  it  is  he  who  in  point  of  law  has  a  right  to  parti- 
cipate in  the  profits,  and  is  therefore  a  partner.    There  is 
nothing  in  the  deed  to  prevent  the  transfer  of  these  shares 
by  operation  of  law;  on  the  contrary,  the  marriage  divests 
them  from  the  wife  and  gives  them  to  the  husband,  the 
same  as,  on  her  death  while  sole,  they  would  pass  to  her 
executor,  or,  on  her  bankruptcy,  to  her  assignee.    Clauses 
27,  28,  29,  and  30  treat  the  shares  as  having  vested  in 
the  husband.    They  give  him  the  option  of  being  placed 
on  the  register  of  shareholders,  or  of  transferring  the  shares. 
The  profits  are  only  suspended  until  he  has  exercised  his 
option ;  if  he  were  to  sell  the  shares,  he  would  convey  all 
the  profits  from  the  time  he  became  a  member.     [Erie,  J. 
— Marriage,  death,  or  bankruptcy,  in  general,  dissolves 
partnership.     You  say,  that  if  the  husband,  executor,  or 
assignee  refuse  to  sell,  they  become  partners.     Wightman, 
J. — Do  you  contend  that  an  executor  would  become  a 
member  against  his  will?]     The  deed  makes  him  a  mem- 
ber, for  by  it  his  testator  has  agreed  to  take  an  undivided 
share  in  the  stock  of  the  Company.     He  may,  however, 
plead  that  the  shares  are  worthless,  and  that  he  has  no 
assets.     A  husband  may  transfer  the  shares,  and  so  rid 
himself  of  all  liability.     There  are  numerous  cases  which 
shew  that  the  husband  of  a  female  shareholder  in  a  joint- 
stock   Company  is  liable  as   a  contributory  under  the 
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1850.        Winding-up  Act:  Klugkt's  case{d)y  Gouthwaite's  c«ue(b}, 
DoDotoH      Burlinson'a  ca8e(c)y  Sadler's  ca8e(d). 


V. 

Bill. 


Knowles  (with  whom  was  Hugh  HiJI),  for  the  defendant 
in  error,  was  not  called  upon  to  argue. 

Pattbson,  J. — This  is  a  scire  facias  to  fix  the  defendant 
with  the  payment  of  a  judgment  debt  recoyered  against 
the  public  officer  of  the  Newcastle-upon-Tyne  Joint  Stock 
Banking  Company,  of  which  the  defendant  is  allied  to  be 
a  member  for  the  time  being.  The  Act  upon  which  the 
scire  facias  is  founded,  is  the  7  Geo.  4,  c  46,  a  13.  [His 
Lordship  read  the  section.]  The  facts  of  the  case  were  all 
admitted,  for  the  purpose  of  reviewing  the  decisions  of  the 
Court  of  Exchequer  in  Ness  v.  Angas,  and  Ness  v.  Arm- 
strong^  upon  which  at  the  trial  I  was  requested  to  act  It 
appeared  that  the  defendant's  wife  was  a  member  of  the 
Company  originally,  but  she  never  executed  any  deed 
Probably  that  is  not  very  material.  The  defendant  when 
he  married  her  in  1843,  was  aware  that  she  had  some 
shares  in  this  Company ;  but  he  never  interfered  in  the 
matter,  or  took  any  steps  to  have  the  shares  transferred 
into  his  own  name  in  the  books  of  the  Company;  and  they 
continued  there  in  his  wife's  maiden  name,  and  the  return 
to  the  Stamp  Office  was  in  that  name.  It  also  appeared, 
that  she  paid  some  calls,  and  received  dividends  after  her 
marriage;  and  it  is  found  also,  that  her  husband  was  not 
aware  of  these  facts,  and  that,  on  his  being  applied  to  for 
a  call,  he  said  he  would  have  nothing  to  do  with  it  He 
therefore  has  done  no  act  himselfof  any  kind,  by  which  he 
has  taken  to  himself  the  benefit  of  these  shares.  So  far 
this  case  differs  from  Ness  v.  Angas,  because  there  the 
husband  had  received  dividends  in  his  wife's  name,  and 
besides,  in  that  case,  the  shares  were  bought  by  the  wife 

(a)  3  Do  G.  &  S.  210.        (6)  Id.  258.        (r)  Id.  18.        (d)  Id.  36. 
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after  her  marriage.    The  question  here  is^  whether  the  de-        1850. 
fendant  iras  shewn  to  be  a  member  for  the  time  being  of 
the  Company.    Some  observations  were  made  as  to  the 
effect  of  the  recital  in  the  Bank  of  England  Act,  but  that 
has  no  bearing  on  the  case.    It  is  argued,  that  these  shares 
would  vest  in  the  husband  in  his  marital  right  upon  his 
marriage;  that  by  the  common  law  he  would  become  a 
shareholder;  and  that  there  is  nothing  in  the  deed  to  pre- 
vent the  operation  of  the  common  law.  It  may  be  true  that 
these  shares,  being  personal  property,  would  vest  in  the 
husband;  but  that  must  be  subject  to  the  provisions  of  the 
deed  of  partnership  by  which  the  Company  was  originally 
constituted,  so  far  as  those  provisions  are  consistent  with 
the  law  of  the  land.    I  do  not  see  how  any  one  can  en- 
tertain a  doubt  about  those  provisions.     By  clause  12, 
the  persons  in  whose  names  the  shares  shall  stand,  shall 
be  deemed  the  owners:  the  only  person  in  whose  name 
these  shares  stood  was  the  wife  dum  sola.    Perhaps,  how- 
ever, that  circumstance  is  not  conclusive.     Then  clauses 
27  to  32  shew  what  is  to  be  done  in  case  of  a  transfer  by 
operation  of  law,  in  order  to  render  the  person  to  whom 
the  shares  are  so  transferred  a  member  of  the  Company. 
If  any  words  can  be  clear,  those  words  are  clear,  that  the 
mere  vesting  by  operation  of  law  of  shares  in  the  husband 
shall  not  make  him  a  member  of  the  Company,  unless  he 
has  done  certain  acts.     The  word  "  vested,"  in  the  deed, 
has  been  pressed  upon  us  in  order  to  found  an  argument 
that  the  deed  itself  acknowledged  that  by  marriage  the 
shares  vested  at  common  law  in  the  husband.     It  recog- 
nises his  right  indeed,  but  says,  that  he  must  complete 
that  right  by  doing  certain  acts  before  he  can  become  a 
member.     By  clause  27,  he  must  leave  with  the  Company 
a  certificate  of  his  marriage.     Then  an  option  is  given  him 
either  to  sell  the  shares  or  to  become  a  member,  provided 
he  has  furnished  the  Company  with  such  certificate.     [His 
Lordship  read  clause  28.]     If  those  words  have  any  mean- 
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1850.        ing,  they  shew,  that  so  far  as  regards  the  members  of  the 
Company  inter  se,  the  husband  does  not  become  a  member 
by  reason  of  the  shares  having  vested  in  him  in  his  mari- 
tal right,  unless  he  takes  some  further  steps.    Then  clause 
29  shews  what  steps  are  to  be  taken  when  he  desires  to 
become  a  member:  he  is  to  give  notice  of  his  desire,  and 
to  comply  with  the  provisions  of  the  deed;  and  thereupon 
he  will  be  a4mitted  a  member,  and  have  the  shares  trans- 
ferred to  him ;  and  then  he  is  liable  to  be  personally  charged 
with  the  debts  and  liabilities  incident  to  the  ownership 
thereof     By  clause  30,  if  he  does  not  elect  to  become  a 
member,  the  dividends  are  to  be  suspended  till  some  per- 
son becomes  a  member  in  respect  of  the  shares.    Then  fol- 
lows a  proviso,  clause  31,  that  if  any  person  in  whom  any 
share  shall  become  vested  shall  for  six  months  n^lect  or 
refuse  to  execute  the  deed  of  settlement,  the  directors  may 
declare  the  shares  so  vested,  forfeited.     Then  again,  by 
clause  32,  the  husband  of  any  shareholder,  who  shall  by  no- 
tice in  writing  signify  his  desire  to  become  a  member,  shall 
as  to  all  obligations  be  considered  a  member  from  the 
time  the  shares  vested  in  him,  but  not  as  to  the  profits 
until  he  has  executed  the  deed  of  settlement     Can  any 
provisions  be  more  clear,  so  far  as  regards  the  rights  of  a 
person  who  has  married  a  female  shareholder?    They  dis- 
tinctly provide,  that  he  shall  not  be  entitled  to  any  profits 
until  he  shall  come  in  and  execute  the  deed;  and  that,  if 
he  does  not  choose  to  do  so,  or  to  transfer  them  to  any  one 
else,  after  six  months'  notice  the  shares  shall  be  forfeited 
It  is  clear,  therefore,  that  the  defendant,  not  having  done 
any  act  of  any  sort,  or  intimated  a  wish  to  become  a  mem- 
ber of  the  Company,  is  not  a  member  so  far  as  the  Com- 
pany is  concerned.     Then,  is  he  a  member  as  regards  cre- 
ditors?   It  is  admitted  that  he  cannot  be  made  a  member 
by  having  induced  persons  to  contract  with  him  in  that 
character,  because  here  there  are  no  such  facts.     Then, 
how  is  he  a  member?     The  7  Geo.  4,  c.  46,  requires  that 
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he  should  be  a  member  for  the  time  being;  but  if  he  is  not  ^1860. 
a  member  of  the  Company  inter  se,  how  can  he  be  a  mem- 
ber at  all?  In  the  case  of  Ness  v.  AngaSy  Bxjlfe,  R,  ex- 
plains how  it  is  that  a  person  who  holds  himself  out  as  a 
partner  is  made  liable,  not  because  he  is  a  partner,  but  be- 
cause he  is  not  allowed  to  take  advantage  of  his  own 
wrong.  We  are  all  of  opinion  that,  under  this  Act  of  Par- 
liament, it  is  necessary  that  the  person  sought  to  be  made 
liable  should  be  an  actual  member  of  the  Company;  and 
that  he  does  not  become  a  member,  and  consequently  sub- 
ject to  the  proceeding  by  scire  facias,  until  he  has  com- 
plied with  the  terms  of  the  deed  of  settlement  Refer- 
ence has  been  made  to  several  decisions  under  the  Wind- 
ing-up Act;  but  they  have  little  bearing  on  the  present 
case.  In  Angaa's  case{a)y  the  husband  of  a  female  share- 
holder was  held  not  to  be  a  contributory.  But,  in  one  or 
two  of  those  decisions,  where  the  husband  was  held  to  be  a 
contributory,  the  wife  dum  sola  had  covenanted  to  do  cer- 
tain things,  and  therefore  the  husband  was  held  liable;  and 
an  executor  was  held  a  contributory  in  his  representative 
character.  Here  the  difficulty  is  to  establish  the  fact  of 
the  defendant  being  a  member,  for  the  circumstances  ne- 
gative any  such  conclusion ;  and  therefore  the  verdict  was 
quite  right,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

(a)  1  De  O.  &  S.  5G0. 


lion. 
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Dec.  2.  Sutherland  v.  Wills. 

A  defendant  X  HIS  was  an  action  of  covenant  brought  in  the  Court 
iSaiSiff  be-^  of  Exchequer  by  the  defendant  in  error  (the  plaintiff  be- 
W)  is  not,  on  Jq^)  ^  recover  from  the  plaintiff  in  error  (the  defendant 
a  judgment,  below)  the  amount  of  certain  calls  on  shares  held  by  him 
the  8  Hen.  7,  i^  the  Neptune  Marine  Insurance  Company  (a).  The  de- 
hi  OTw  iriJefe  f^^dawt  below,  being  under  terms  of  pleading  issuablj, 
!^®  Jo^gJJ®^    pleaded  a  non-issuable  plea,  whereupon  the  plaintiff  be- 

18  Batutieci  D©»    i.««i  .^  «•• 

fore  the  writ  low  Signed  interlocutory  judgment  Application  was  made 
sued  out,  undo  ^o  a  Judge  at  chambers  to  set  aside  this  judgment,  and  re- 
the  statute  fused;  but  the  proceedings  were  stayed  on  payment  into 
cases  where  court  of  the  amount  claimed,  in  order  to  allow  the  de- 
lay of  execa-  fendant  an  opportuntty  of  moving  the  Court  in  arrest  of 
judgment  The  defendant  accordingly  obtained  a  rule  nisi 
to  arrest  the  judgment,  which  was  subsequently  discharged. 
Thereupon  the  costs  were  taxed,  and  a  computation  of  in- 
terest made  by  consent,  and  the  amount  paid  to  the  plain- 
tiff; and  the  plaintiff  obtained  out  of  court  the  sum  which 
had  been  paid  in,  so  that  it  became  unnecessary  to  issue 
execution.  Afterwards  the  defendant  sued  out  a  writ  of 
error,  which  was  argued  in  the  Exchequer  Chamber  in 
last  Trinity  Vacation  (June  19),  when  the  judgment  of  the 
Court  below  was  affirmed  (6).  The  plaintiff  below  then 
applied  to  the  Master  to  tax  his  costs  in  error;  but  the 
Master  declined  to  do  so,  being  of  opinion  that  under  the 
circumstances  the  plaintiff  below  was  not  entitled  to  the 
costs  in  error. 

Rochfort  Clarke  now  moved  for  a  rule  calling  on  the 
plaintiff  in  error  to  shew  cause  why  the  Master  should 

(a)  4  Exch.  211.  (b)  Ante,  p.  715. 
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not  tax  the  coBts  of  the  defendant  in  error  (a). — The  ap-  i^SO. 
plication  is  made  under  the  3  Hen.  7,  a  10,  which,  after  SuTHSELin) 
reciting  that  "  oftentimes  plaintiffs  that  have  judgment  be  y/^ 
delayed  of  execution,  for  that  the  defendant'^  &c.  "  sueth 
a  writ  or  writs  of  error  to  annul  and  reverse  the  said  judg- 
ment, to  the  intent  only  to  delay  execution  of  the  said 
judgment,"  enacts,  ^'  that  if  any  such  defendant  &c.  sue, 
afore  execution  had,  any  writ  of  error  to  reverse  any  such 
judgment  in  delaying  of  execution,  that  then,  if  the  same 
judgment  be  affirmed  good,''  &c.,  ''  the  said  person  or  per- 
sons, against  whom  the  said  writ  of  error  is  sued,  shall 
recover  his  costs  and  damage  for  his  delay  and  wrongful 
vexation  in  same,  by  discretion  of  the  justice  afore  whom 
the  said  writ  of  error  is  sued."  It  is  submitted,  that  that 
enactment  entitles  the  defendant  in  error  to  costs.  There 
has,  indeed,  been  no  delay  of  execution,  inasmuch  as  the 
debt  and  costs  below  were  paid  before  any  steps  were  taken 
to  issue  execution,  and  before  the  writ  of  error  was  sued 
out;  but  there  has  been  a  "  wrongful  vexation  "  by  the 
proceedings  in  error,  which  the  statute  also  contemplates 
as  a  ground  for  costs ;  and  that  vexation  is  equally  the  same 
whether  the  plaintiff  is  delayed  in  obtaining  the  fruits  of 
his  judgment  or  not  This  case  is,  therefore,  distinguish- 
able from  Newlands  v.  Holmes  (b),  where  the  application 
was  founded  on  the  13  Car.  2,  c.  2,  stat.  2,  which,  on  the  af- 
firmance of  a  judgment  after  verdict,  gives  the  defendant 
in  error  double  costs  for  the  delay  of  execution,  but  says 
nothing  about  any  wrongful  vexation. 

Pattbson,  J. — The  term  "  delaying  of  execution  "  must 
mean  delaying  the  plaintiff  below  in  reaping  the  fruits  of 
his  judgment.     That  is  not  the  case  here,  for  the  judgment 

(a)  Coram  PcUtetofiy  J.,  Cole-     and  Tcdfaurd,  J. 
ridge,  J.,    Wightman,  J.,   Cresa-  (b)  4  Q.  B.  858. 

Vfelly  J.,  Erie,  J.,    Williams,  J., 
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was  satisfied  before  the  writ  of  error  was  sued  oiit  Thi» 
case  therefore  does  not  fall  within  the  provisions  of  the 
3  Hen.  7,  c.  10;  and  consequently  the  defendant  in  error 
is  not  entitled  to  costs  in  error. 

Rule  refused. 


Hellawell  v.  Eastwood. 

This  case  was  decided  in  the  present  Sittings,  but,  from  want  o<f 
room,  is  omitted.  It  will,  however,  appear  in  an  early  part  of  the 
next  Volume. 
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ACCORD. 
See  CoYEKAHTy  (2). 

ACTION  (CAUSE  OF). 
See  Shall  Debts  Act,  (2). 

AFFIDAVIT. 
See  Costs,  (2). 

AGREEMENT. 

See  CovENAUT,  (2). 

Railway  CoMPAinr,  (1). 
Stamp,  (2). 

Where  a  building  agreement  be- 
tween the  plaJutiff  and  defendant 
contained  a  proyiso,  that  no  instal- 
ment should  be  paid  unless  the  plain- 
tiff delivered  to  the  defendant  a  cer- 
tificate, signed  by  the  surveyor  of  the 
defendant,  that  the  works  were  per- 
formed according  to  the  specifica- 
tions:— Held,  that  the  want  of  a  cer- 
tificate was  a  good  defence  under  the 
general  issue  to  an  action  for  the  in- 
stalments; and  that  the  plaintiff  was 
not  at  liberty  to  prove  that  it  was 
withheld  by  collusion  with  the  de- 
fendant.    Milner  v.  Field,  829 

AMENDMENT. 

The  Court  refused  to  amend  the 
indorsement  on  a  pluries  writ  of  sum- 
mons by  making  the  day  of  the  date 

VOL.  V. 


of  the  first  writ  conformable  to  the 
&ct,  although  the  debt  would  other- 
wise be  baired  by  the  Statute  of  Li- 
mitations.    MedlicoU  v.  HurUer,    34 

APOTHECARIES  ACT,  m  Geo.  3, 

a  194. 

See  County  Coubt,  (1),  1. 

ARBITRATION. 

See  Attachment. 
Evidence,  (7). 

Lands  Clauses  Consolidation 
Act,  (1). 

(1).  Costs. 

An  agreement  of  reference  con- 
tained a  stipulation  ''that  the  costs 
of  the  agreement,  and  of  the  refer- 
ence and  award,  eiiould  be  in  the  dis- 
cretion of  the  arbitrator,  and  be  de- 
£rayed  as  he  should  direct.**  The  ar- 
bitrator awarded  that  the  defendant 
should  pay  a  certain  sum  to  the  plain- 
tiff, but  made  no  mention  of  costs: — 
Hdd,  that  the  award  was  therefore 
bad.     Bichardsan  v.  Wardey,       613 

(2).  Appointment  o/ Arbitrator  under 
8  <^  9  VicL  c.  18. 

A  railway  Company  having  refus- 
ed compensation  for  injury  done  to 
the  premises  of  B.,  he,  on  the  5th  of 
December,  served  them  with  a  no- 
tice under  8  4s  9  Vict.  c.  18,  requiring 

8  8  8  BXGH. 
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ASSUMPSIT. 


ATTORNEY. 


them  to  appoint  an  arbitrator  on  their 
behalf  and  gtating  that  it  was  his  in- 
tention to  appoint  M.  as  his  arbitrator; 
and  that  ij^  for  the  space  of  fourteen 
days  after  that  notice,  the  Company 
failed  to  appoint  an  arbitrator  on  their 
behalf  he  would  appoint  M.  to  act  for 
both  partie&  The  Company  having 
refused  to  refer  the  matter  to  arbi- 
tration, B.,  on  the  Ist  of  January  fol- 
lowing, served  them  with  a  notice, 
which,  after  reciting  that  he  had  ap- 
pointed M.  as  his  arbitrator,  stated 
that  he  then  appointed  M.  to  act  as 
arbitrator  on  behalf  of  both  parties. 
The  arbitrator  having  awarded  a  cer- 
tain sum  to  be  paid  to  B.,  the  Court 
refused  to  enforce  or  set  aside  the 
award  on  motion,  intimating  their 
opinion  that  there  was  no  vaJid  ap- 
pointment of  the  arbitrator. 

SemJble,  that»  under  the  %k%  Yict 
c.  18,  8.  25,  an  appointment  by  l&e 
claimant  of  an  arbitrator  to  act  for 
both  parties  is  not  valid,  unless  he 
has  previotudy  appointed  an  arbitra- 
tor on  his  behalf,  and  notified  such 
appointment  to  the  Company.  Brad- 
ley V.  The  LancUm  and  North  Western 
Railway  Compcmyy  769 

ARREST. 

See  Bakkbuft  Law  Consoubatioh 
Act,  (4). 
Practice,  (3). 

ARREST  OF  JUDGMENT. 
See  Plradiko,  I.  (1),  (7). 

ASSUMPSIT. 

Coneideraiiion. 

A  declaration  alleged,  that,  in  con- 
sidevation  that  the  plaintiff,  at  the 
defendant's  request,  promised  to  mar- 
rv  him,  he  promised  the  plaintiff  to 
many  her.  Averments:  that  the 
plaintiff  hath  continued  and  still  is 
unmarried,  and,  until  the  disooveiy 
of  the  defendant's  marriage,  was  ready 


and  willing  to  many  him;  that,  after 
the  defendant's  promiBe,  tiie  plaintifr 
discovered  that  the  defendant,  at  the 
time  of  his  promise,  was^  and  atOl  ia, 
married,  and  that  the  plaintiff  had 
not,  at  the  time  of  the  defendant  a 
promise,  any  notice  of  the  defendant  s 
then  marriage : — Hddf  on  motioai  in 
arrest  of  judgment^  that  the  dedarar 
tion  was  good;  and  that  the  pKain- 
tiflTs  remaining  unmarried  waa  a  anl^ 
fident  consideration  to  support  the 
defendant's  promise. 

QuoBrey  whether  a  pnmiae  by  a 
married  man  to  many  another  wo- 
man after  his  wife's  death,  is  vmd 
MiUward  v.  LitUewood,  775 

ATTACHMENT. 

See  JuiXK*8  Obbeb. 

An  action  having,  hy  an  order  of 
Nisi  Priue^  heen  referred  to  an  aria- 
trator,  who  was  to  settle  all  matters 
in  difference  hetween  the  partiea,  and 
to  order  and  direct  as  to  the  pioper 
distribution  of  certain  property  as  to 
him  should  seem  fit^  he  aoconiibig^y 
made  his  award,  and  awaided  (inter 
alia)  that  the  plaintiff  ''do,  on  or  be- 
fore the  23rd  of  March  next,  duly 
execute  an  indenture  to  be  prqpaied 
by  H.  H.  (the  defendant),  in  words 
and  figures  foUowini^"  (setting  it  out). 
No  demand  of  the  execution  of  the 
instrument  waa  made  upon  the  plain- 
tiff before  or  on  the  day  mentioned 
in  the  award : — Held,  that  the  phdn* 
tiff  was  not  liable  to  an  attachment 
for  refusing  to  execute  the  deed  on 
demand  made  after  the  23rd  of  MaidL 
Doed.  WiUiame  v.  BwoeU,  299 

ATTESTATION. 

See  Power. 

ATTORNEY. 

See  Plkadino,  II.  (1). 

Statitie  of  Liiutatiohs,  (1). 
Trial  at  Bab. 
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(1).  NcmeanRM. 

1.  On  the  application  of  an  attor- 
ney to  be  allowed  to  subetitute  the 
name  of  J.  Htaion  D.  on  the  roll  of 
attomiee>  in  the  place  of  J.  D.,  this 
Conit  refused  to  alter  the  roll,  but 
direoied  the  Master  to  make  a  me- 
morandum on  the  roll  opposite  the 
party*8  name,  stating  that  he  was  now 
known  by  the  name  of  J.  HetUon  D., 
and  that  the  memorandum  was  made 
by  rule  of  Court  In  rt  Deovrden^ 
Ge$U,y  one  isc^  740 

2.  The  Court  allowed  an  attorney, 
named  ''  Thomas  James  Moses,**  to  be 
admitted  on  the  rolb  of  this  Court  as 
''Thomas  James,**  although  he  had 
no  royal  licence  to  change  his  name, 
it  being  sworn  that  he  was  not  ap- 
prehensiTe  of  any  proceedings  being 
taken  against  him  by  his  former  name. 
In  re  Thamae  JameSy  310 

(2).  Authority  of  Attorney  to  Receive 
Mortgage  Money, 

The  plaintiff  ]^t  to  the  defend^ 
ant  10002b,  upon  the  security  of  an 
indenture^  which  contained  a  cove- 
nant by  the  defendant  to  surrender 
certain  copyhold  premises  to  theplain- 
tiff*s  use.  No  surrender  was  made. 
D.,  who  acted  as  attorney  lor  both 
parties,  signed  a  receipt  for  the  mo- 
ney, and  the  title-deeds  were  deli- 
yersd  to  him,  and  he  prepared  and 
delivered  to  the  defendant,  but  with- 
out the  plaintiff's  knowledge,  a  sche- 
dule of  the  deeds,  at  the  foot  of  which 
was  a  memorandum  signed  by  D.,  ac- 
knowledging the  receipt  of  the  deeds, 
and  undertaking  to  deliver  them  up 
on  payment  of  the  principal  money 
and  interest.  The  mortgage  deed  re- 
mained in  D.*s  possession,  and  he  fit>m 
time  to  time  received  the  interest  and 
paid  it  over  to  the  plaintiff  The  prin- 
cipal money  was  paid  to  D.,  who  ap- 
propriated it  to  his  own  use,  and  died 
insolvent : — Hdd,  first,  that  D.*s  re- 
ceipt for  the  principal,  and  the  me- 
morandum signed  by  him,  ware  ad- 


ndssible  in  evidence  for  the  defendant. 
Secondly,  that  neither  the  possession 
of  the  mortgage  deed  nor  the  receipt 
of  interest  was  any  evidence  of  an  au- 
thority to  D.  to  receive  the  principal ; 
and  consequently  that  the  plaintiff 
was  entitled  to  recover  it  hem.  the 
defendant   WUkmeon v. Ccmdtithy2\ 

AWARD. 

See  ABBiTRATioir,  (1). 
Attachment. 

Lands  Clauses  Consolidatioit 
Act,  (1). 

BAILIFF. 
See  Pleadiko,  II.  (5). 

BANK  ACT,  7  &  8  Vicr.  c.  32. 

A  Company,  consisting  of  a  large 
number  of  persons  subscribing  small 
sums,  was  formed  for  the  purpose  of 
buying  land,  erecting  dwellings  there- 
on, and  allotting  the  same  to  the  sub- 
scribers. The  allotment  depended 
upon  the  result  of  a  ballot.  In  con- 
nection with  this  Company  there  was 
established  a  bank  for  receiving  the 
deposits  of  small  capitalists  and  wolf- 
ing men,  upon  the  security  of  the  pro- 
perty of  the  Company;  and,  as  pert 
of  the  same  concern,  a  bank  in  which 
the  subscribers  of  the  Company  might 
place  their  savings  for  porchacuig 
their  land  from  the  Company : — Hdd^ 
that  the  scheme  was  illegal,  as  being 
contrary  to  the  Bank  Act 

Qiutre,  whether  it  was  illegal  aa 
being  contraiy  to  the  Lottery  Acts, 
or  whether  it  fell  within  the  11th 
section  of  the  12  Geo.  2,  c.  2%.  ffConr- 
nor  V.  Bradehaw,  882 

BANKING    COPARTNEBSHIP. 

See  HusBAin)  and  Wifi^  (2). 
Pleading,  I.  (4);  IIL  (3),  2. 

A  Company  of  persons,  established 
for  Ihe  purpose  of  carrying  on  the 
businesB  of  bankers  tmder  the  provi* 
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BANKRUPT. 


sioiis  of  the  7  Geo.  4,  c.  46,  in  an  ac- 
tion against  a  shareliolder  for  the  re- 
covery of  a  debt,  or  for  enforcing  any 
claim  or  demand  due  to  the  copart- 
nership, are  bovmd  to  sue  in  the  name 
of  one  of  their  public  officers,  and  are 
not  at  liberty  to  sue  in  the  names  of 
the  covenantees  named  in  the  deed 
of  copartnership.  The  -words  of  the 
9th  section  of  the  Act  "shall  and 
may,"  are  obligatory,  and  not  merely 
permissive.  CkapTncmy.  MUvain,    61 

BANKKUPT. 

See  Bill  of  Sale. 
Covenant,  (2). 
Fiat  in  Bankruptcy. 

The  defendant,  a  railway  sharehold- 
er, became  bankrupt  on  the  8th  of 
February,  1 848.     On  the  1 8th  of  the 
same  month  a  call  was  made,  and 
three  other  calls  were  subsequently 
made.     On  the  24th  of  April,  1848, 
the  defendant  obtained  his  certificate. 
The  scrip  was  handed  over  to  the  as- 
signees, and  some  correspondence  took 
place  between  the  trade  assignees  and 
the  official  assignee,  in  the  course  of 
which  the  former  sent  the  latter  a 
statement  of  the  bankrupt's  property, 
comprising  in  it  the  probable  value  of 
the  shares  in  question,  and  containing 
in  it  an  estimate  of  the  amount  forth- 
coming to  work  the  fiat  and  pay  divi- 
dends.     The  trade  assignee  subse- 
quently wrote  to  the  official  assignee, 
suggesting  the  propriety  of  selling  the 
shares.     The  shares,  however,  conti- 
nued in  the  possession  of  the  assig- 
nees:— ffeldy  first,  that  there  was  no 
evidence  of  an  acceptance  of  the  shares 
by  the  assignees. 

Secondly,  that,  the  property  in  the 
shares  continuing  in  the  bankrupt, 
the  claim  was  not  barred  by  his  cer- 
tificate, inasmuch  as  it  was  not  prove- 
able  as  a  debt  due  in  futuro  under  the 
51st  section  of  the  6  Geo.  4,  c.  16,  or 
as  a  debt  due  on  a  contingency,  with- 
in the  meaning  of  the  56th  section  of 


BANKRUPT  LAW  Ac 

that  Act.      Tha  Souih  SUyBlordAin 
RaUuxiy  Company  v.  Bu/mmdej    129 

BANKRUPT    LAW    CONSOU- 
D  ATION  ACT,  12  &  1 3  Vict.  c.  106. 

(1).  Secu/rUy  in  ConaideraHon  <^  not 
Opposing  Bankrupt's  last  ExamM- 
ation. 

A  security  given  by  a  bankrupt  to 
a  creditor,  on  consideration  of  his  for- 
bearing to  oppose  the  bankrupt's  last 
examination,  is  not  void  under  the  12 
&  13  Vict.  c.  106,  8.  202.  Taylor  v. 
WUeon,  251 

(2).  CerUfioaie  given  to  PeHikmmg 
Trader. 

The  certificate  given  to  a  peti- 
tioning trader,  under  the  12  &  IS 
Vict.  c.  106, 8.  216,  only  protects  him 
from  arrest  at  the  suit  of  persons  be- 
ing creditors  at  the  date  of  the  peti- 
tion, and  who  have  received  the  no- 
tices required  by  that  Act. 

Therefore,  where  the  acceptor  of  a 
bill  of  exchange  petitioned  under  the 
arrangement  clauses  of  that  Act,  and 
gave  the  requisite  notice  to  the  draw- 
er, whom  he  supposed  to  be  the  holder 
of  the  bill : — Hdd,  that  the  certificate 
did  not  protect  him  fiwrn  executioii 
on  a  jud^nent  in  an  action  by  an  in- 
dorsee of  the  bill  Levy  v.  Hornej  257 

(3).  Judge's  Order  given  by  Trader. 

The  137th  section  of  the  12  & 
13  Vict.  c.  106,  which  declares  that 
a  Judge's  order,  made  by  consent, 
given  by  a  trader  defendsint  in  any 
personal  action,  unless  filed  as  there- 
by required,  and  the  judgment  and 
execution  thereon,  shall  be  '*  null  and 
void  to  all  intents  and  purposes  what- 
ever," does  not  avoid  such  order,  Ac.  as 
against  the  trader  himself,  but  only  as 
against  his  assignees  if  he  afterwards 
become  bankrupt.     Bryan  v.  ChUi 

368 

(4).  Protection  fram  Arrest. 

In  July,  1849,  A.  B.  brought  as 
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action  against  €.  D.,  and  the  canse 
-was  tried  on  the  28th  of  November 
following,  when  a  verdict  was  found 
for  the  plaintiff,  with  22/.  damages; 
and  on  the  19th  of  December  costs 
were  taxed  for  79L,  and  judgment  was 
signed.     On  the  12th  of  November 
the  defendant  had  obtained  a  protec- 
tion imder  the  Bankrupt  Law  Conso- 
lidation Act,  12  A;  13  Vict  c.  106.   A 
private  meeting  was  appointed  for  the 
20th  of  December,  and  notice  was 
given  to  all  the  croditors,  including 
the  plaintifil     On  the  7th  of  Decem- 
ber, the  defendant  filed  his  account, 
proposing  to  pay  his  creditors  7«.  6d, 
in  the  pound,  with  a  satisfiictory  gua- 
rantee for  due  payment.     The  plain- 
tiff's debt  was  entered  in  the  account 
so  filed  thus :  <<  A.  B."*  (the  plaintiff) 
**  disputed,  has  got  judgment  for  22/. 
and  oosts  estimated  at  50/."     On  the 
20th  of  December,    the    defendant 
swore  to  the  truth  of  his  account ;  and 
at  a  second  meeting  of  his  creditors, 
on  the  31st  of  January,  1850,  three- 
fifths  of  the  creditors,  but  of  whom 
the  plaintiff  was  not  one,  assented  to 
the   compromise,  subject  to  a  gua- 
rantee to  be  given  by  S.  S. ;  and  this 
arrangement  was  subsequently  con- 
firmed by  the  Court ;  and  S.  8.  gave 
a  guarantee,  in  which  the  considera- 
tion was  stated  thus :  ''  In  considerar 
tion  of  your  having  consented,  ^.^ 
The  defendant  was  arrested  on  a  ca. 
8a.after  the  protection  had  been  grant- 
ed, and  whilst  it  remained  in  force. 

On  motion  to  discharge  the  defend- 
ant out  of  custody,  on  the  ground  that 
he  was  protected  fix>m  arrest  as  to  the 
debt  and  costs: — Held,  that  he  was  en- 
titled to  his  discharge,  on  the  grounds, 
First,  that  the  debt  was  truly  specified 
in  the  account ;  that,  although  the  sum 
of  22L  was  incorrectly  described  as  dis- 
puted, the  verdict  shewing  it  to  be 
then  due,  inasmuch  as  the  admission 
of  the  insolvent  would  not  dispense 
with  the  proof  of  the  debt  under  the 
statute,  this  description  was  immate- 


rial ;  and  that  the  amount  was  correct, 
as  it  was  to  be  taken  that  the  correct- 
ness of  the  account  was  sworn  to  at 
the  time  it  was  filed,  which  took  place 
before  the  costs  were  ascertained. 

Secondly,  that  the  protection  ex- 
tended to  the  costs  as  well  as  the  debt, 
which  were  merely  accessory  to  the 
principal  debt ;  and. 

Thirdly,  that  assuming  the  gua- 
rantee so  given  to  be  void,  as  not  dis- 
closing any  sufficient  consideration, 
and,  therefore,  as  incapable  of  being 
enforced,  still  that  the  protection  was 
valid.     Sovihgaie  v.  Scwmders,      565 

BILL  OF  EXCHANGR 

See  Bakkbupt  Law  Consolidation 
Act,  (2). 
MoNST  Paid. 

Pleading  IL  (4) ;  IIL  (1),  2. 
Pbomissobt  Note. 
Small  Debts  Act,  (2). 

BILL  OF  8ALE. 

The  6l8t  section  of  the  1  &  2  Vict, 
c.  110,  does  not  apply  to  bills  of  sale 
which  convey  the  property  absolutely, 
but  only  to  an  executory  bill  of  sale. 

In  an  action  of  trover  for  goods  by 
the  assignee  of  an  insolvent,  the  plain- 
tiff in  order  to  establish  the  insol- 
vent's title  to  the  goods  in  question 
at  a  certain  time,  gave  in  evidence  a 
bill  of  sale,  by  which  the  insolvent,  in 
consideration  of  the  sum  of  499^.,  sold 
absolutely  the  goods  to  the  defendant 
and  other  persons,  and  the  plaintiff 
then  produced  evidence  to  impeach 
the  validity  of  the  bill  of  sale,  by  shew- 
ing that  it  was  wholly  void  on  the 
groimd  of  fraud.  The  plaintiff  having 
obtained  a  verdict — Hdd,  that  he  was 
entitled  to  the  costs  incurred  in  the 
production  of  that  evidence.  Hardy 
V.  Tingey,  294 

BOND. 

See  Pasties  to  Action,  (1). 
Pleading,  III.  (1),  1. 
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BOROUGH  RATE 

The  council  of  the  borough  of  JL, 
previoufllj  to  making  a  borough  rate, 
made  an  estimate  under  the  6^6 
Will.  4,  c.  76,  &  92,  which  estimate 
contained  (amongst  others)  the  two 
following  items: — "  Compensation  to 
the  late  town  clerk,  three  years  and 
a  haM,  105L  14«.  lOdL,  law  expenses 
800^**  The  first  of  these  items  was, 
as  it  ezpiessed,  an  award  of  com- 
pensation to  a  former  town  clerk, 
who  had  been  dismissed  finnn  his  sita- 
ation  by  the  corporation.  The  second 
item  luEui  been  included  in  the  esti- 
mate to  meet  the  demand  of  the  at- 
torney to  the  corporation  for  costs  and 
disbarBementa  The  attorney  had  paid 
the  sum  of  467^  to  a  party  to  save  the 
corporation  from  an  execution;  and 
this  sum  was  one  of  the  itema  included 
in  the  chazges  as  a  disbarsement.  At 
the  time  the  estimate  was  made,  the 
attorney  had  not  delivered  any  signed 
bill  of  costs  to  the  ooiporation.  The 
council  afterwards  made  a  borough 
rate,  which  included  the  sums  so  men- 
tioned in  the  estimate.  At  a  meet- 
ing, which  was  not  a  pMic  one^  the 
borough  council  made  an  order,  which 
directed  the  oveiBeezs  of  certain  par 
liahes  within  the  borough  to  pay  the 
proportions  assessed  upon  their  parish- 
es out  of  the  poor  rates  made  and  cot- 
lecUd;  and  they  also  issued  a  warrant 
to  their  treasurer,  commanding  him, 
within  one  hundred  days/roin  Uie  daie 
ikereo/y  to  demand  from  the  overseers 
the  said  proportions.  The  treasurer 
issued  his  precept  to  the  oveneers, 
reqtdring  them,  within  one  hundred 
days  after  the  receipt  thereof  to  pay 
the  proportions  out  of  the  poor  rates 
made  and  collected,  or  to  he  made  amd 
collected  A  warrant  was  issued  by. 
the  defendants,  one  of  whom  was  the 
mayor  of  Lichfield,  and  both  justices 
of  the  borough,  against  an  overseer 
who  had  not  paid  the  proportion  aa- 
sesaed  in  his  parish.     This  warrant 


contained  the  venue  in 
directed  a  oertain  sum  to  be  levied  by 
distress  of  the  plaiutiff's  gDod%  aad 
provided,  that  "if  within  tbeapaoeof 
five  days  next  after  mcb  diskma  by 
you  taken,  the  sum  of  kc  abaU  not 
be  paid,  then  you  do  aeU  the  mid 
gooda^^  and  conchided  thus  :•— '^  Givai 
under  oar  hands  and  seals^  and  tmder 
the  oorpocate  seal  of  the  aaid  bomo^ 
and  city.  T.  T.  (u  &\  M.  R IL  (l  a), 
Justices  oi  the  said  boroa^  and  city. 
Thomas  (Gcnrporaiaon  Seal)  Johnny 
Mayor."*  The  defendant  Jckamam 
was  not  stated  in  the  hody  of  the 
warrant  to  be  mayor  of  the  banim^: 
—EM, 

First,  that  a  boroagh  xaie  is  vshd, 
though  not  made  in  public. 

Smmdfy,  that,  assomiiig  the  rate 
to  be  retrospective  (which,  mmAit,  it 
was  not),  yet  being  good  upon  the  &ce 
of  it^  no  objection  to  its  validity  was 
open  as  against  the  defendants. 

Thirdly,  that  the  wanant  was  good 
notwithstanding  it  directed  the  sma 
to  be  paid  out  ^  the  rates  to  be  made 
amd  eoHeeled;  and,  fixnihly,  that  it 
was  good,  although  it  directed  the 
oveneers  to  pay  ^  sum  within  one 
hundred  days  after  the  rooei^  of  tbe 
warrant. 

Fifthly,  that  it  snffidenily  appeared 
upon  the  wanant,  that  one  of  the  de> 
fendanta  was  mayor  of  the  boren^  at 
the  time  of  making  the  waorrant 

Sixthly,  that  the  wanant  of  dis- 
tress appeared  to  have  been  israed 
within  the  jurisdiotioa  of  the  mayor 
and  justices,  as  the  venoe  in  the  mar- 
gin might  be  lo(A:ed  at  for  that  pur- 
poae;  and, 

Seventhly,  that  the  waorant  wm 
sufficient  under  the  27  Qea  2,  c  20, 
although  it  did  not  fix  the  time  for 
termination  of  the  sala 

An  action  of  replevin  is  maintain- 
able against  a  person  who  impioperiy 
issues  the  wammt  under  which  an- 
other's goods  are  diafcrained.  Jamm  v. 
Jokneotij  863 


CHARTER-PARTY. 
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CANAL  COMPANY. 

CAPIAS. 
See  Trautice,  (3). 

CAPIAS  AD  SATISFACIENDUM. 
See  OuTLAW&T. 

CERTIFICATE 

See  AQBXEMmrr, 

CHAPELRY. 
See  Eyidenge,  (3). 

CHARTER-PARTY. 

1.  Under  the  ienna  of  a  charter- 
party,  the  plaintifrs  ship  was  to  pro- 
oeed  toB.j  or  <u  near  thereto  as  the 
could  etrfdy  get,  and  to  load  from  the 
defendant's  agent  a  full  cargo  of  tim- 
ber. The  vessel  proceeded  within  the 
harbour  at  B.,and  there  received  a  por- 
tion of  the  cargo,  but  owing  to  want 
of  water  she  was  then  taken  without 
the  bar,  but  as  near  as  she  could  safe- 
ly get,  where  it  was  requested  that 
l^e  rest  of  the  cargo  should  be  deli- 
vered, which  was  refused : — Heldy  that 
the  plaintiff  had  complied  with  the 
charter-party,  and  that  the  defendant 
was  liable  for  such  refusal  Skidd  v. 
WUMMy  304 

3.  In  an  action  on  a  oharter-parfcy, 
the  declaration  stated,  that  by  a  char- 
ter-party made  between  the  defend- 
ant, the  ship-owner,  and  the  plaintijffii, 
it  was  agreed  that  i^e  ship  should  pro- 
ceed to  two  ports  in  Sicily,  or  usual 
place  of  loading,  on  and  after  the  de- 
livery of  her  outward  cargo,  and  there 
load  from  the  phuntiflTs  fiuirtors  a  full 
cargo,  and  thence  proceed  to  Bristol; 
and  that  the  vessel  should  have  her 
orders  before  leaving  Messina.  The 
declaration,  after  containing  aver- 
ments that  the  ship  arrived  at  Mes- 
sina,  and  a  general  allegation  of  per- 


formance by  the  {^aintifis,  laid  as  a 
breach,  that  the  defendant,  within  a 
reasonable  time  afler  the  delivery  of 
her  outward  cargo,  and  before  the 
plaintiffs  could  have  given  orders  for 
the  ship  to  proceed  to  the  said  ports, 
made  a  contract  with  a  third  party 
for  the  convejrance  of  goods  from  Mes- 
sina, and  therewith  and  within  such 
reasonable  time  as  aforesaid,  and  be- 
fore such  reasonable  time  had  elapsed, 
loaded  his  ship^  and  afterfrards  pro- 
ceeded to  London,  without  taking  on 
board  the  cargo  agreed  to  be  taken 
from  the  plaintifEa,  and  thereby  whoUy 
incapacitated  and  deprived  himself  of 
the  power  of  fulfilling  the  charter- 
party,  although  the  plaintiffis  within 
such  reasonable  time  as  aforesaid,  pro- 
vided merchandise,  and  were  ready 
and  wiUing  to  load  on  board  the  said 
ship  the  said  merchandise;  and  al* 
though  the  plaintiflfe  would  have  been 
ready  and  willing  to  have  namdd  and 
appointed  and  given  orders  to  the  de* 
feudant  to  proceed  to  two  ports,  and 
to  have  there  loaded  a  full  cargo: — 
Held,  on  general  demurrer,  that  the 
declaration  was  bad,  as  it  did  not  shew 
thai  the  vessel  had  sailed  before  the 
lapse  of  a  reasonable  time  for  the  per- 
formauce  by  the  pkintifBs  of  their 
part  of  the  contract^  and  so  did  not 
shew  that  the  defendant  had  incapar 
dtated  himself  from  performing  his 
part  of  the  contract;  and  that  it  ought 
to  have  contained  an  averment  that 
the  plaintiffs  had  performed  their  part, 
by  giving  orders,  <kc.,  and  by  tender- 
ing a  cargo  within  such  reasonable 
time.     MaUhewe  v.  Lowther^         574 

CHEQUE. 
See  Pleading,  I.  (1). 

CHURCHWARDEN. 
See  Pbomissobt  Notx. 

CODICIL. 
See  DsvisE,  (2),  (3). 
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990    CONDITION  PRECEDENT. 

COMMON  OF  PASTURE. 
See  Pleading,  ILL  (2). 

COMPAOTES  CLAUSES  CON- 
SOLID ATION  ACT,  8*9  Vicr. 
c.  16. 

See  Jonn*  Stock  Compajht. 
Parties  to  Action,  (1). 
Pleading,  I.  (5),  1,  2. 

CONDITION  PRECEDENT. 
See  Pleading,  I.  (2). 

1.  The  plaintiff  demised  to  the 
defendant  a  ooal  mine  for  forty-two 
years,  at  a  certain  yearly  rent  The 
lease  contained  numerous  covenants 
on  the  part  of  the  lessee  for  payment 
of  rent,  and  in  respect  of  the  working 
of  the  mine,  &c.,  with  a  proviso  for 
re-entry  on  breach  of  any  of  them ;  and 
also  a  proviso,  that  if  the  lessees 
should  be  desirous  to  quit  the  pre- 
mises at  the  end  of  the  first  eight 
years  of  the  term,  and  of  such  their 
desire  should  give  the  lessor  notice  in 
writing  eighteen  calendar  months  be- 
fore the  expiration  of  such  eighth  year, 
then,  M  arreare  o/rerU  being  paid, 
tmd  all  tmd  eingular  the  covenarUa 
wnd  Oigreements  on  the  pari  of  the  lea- 
aee  having  been  obeerved  andper/orm' 
ed,  the  lease  should,  at  the  expiration 
of  the  eighth  year,  be  utterly  void; 
but,  nevertheless,  without  prejudice 
to  any  claim  or  remedy  which  any  of 
the  parties  might  then  be  entitled  to 
for  breach  of  any  of  the  covenants : — 
ffddy  in  the  Exchequer  Chamber,  (re- 
versing the  judgment  of  the  Court  of 
Exchequer),  that  the  performance  of 
all  the  covenants  by  the  leasee  was  a 
condition  precedent  to  his  right  to 
determine  the  lease.     Friar  v.  Orey, 

584 

2.  In  an  action  of  covenant  upon 
a  fJEurming  lease,  the  declaration  alleg- 
ed (inter  alia)  that  the  plaintiff  and 
defendant  did,  by  the  said  instrument, 


CONTRACT. 

covenant  and  agree  that  the  lesBor 
(the  defendant)  should,  within  eight- 
een months  from  the  date  of  the 
leas^  build  a  new  shed  and  stalk  fcr 
feeding  cattle  complete,  at  the  upper 
end  of  a  certain  bson,  Ac,  the  whc^ 
of  which  WHS  agreed  to  be  left  to  the 
superintendence  of  the  leeeee  and  the 
lessor's  son : — ffdd,  on  error,  (in  aifir- 
mance  of  the  opinion  of  the  Gamt  of 
Exchequer  on  motion  to  arrest  the 
judgment,)  that  the  stipulation  in  the 
leas^  that  the  work  should  be  left  to 
the  superintendence  of  tiie  parties 
named,  was  not  a  condition  precedent 
to  or  concurrent  with  the  coveDsnt 
on  the  part  of  the  defendant  to  do  the 
work.     Janee  v.  Cannock,  713 

CONSEQUENTIAL  DAMAGR 
See  Neguoekcs,  2. 

CONSIDERATION. 

See  AssuiopsiT. 

Pleading,  IL  (4). 

CONTRACT. 

See  Ajssuhpsit. 
Infant,  1. 

Money  Had  and  Received,  3, 
Railway  Company,  (1). 
Warranty,  2. 

A.  and  R  having  entered  into  a 
joint  agreement  with  a  Railway  Cchu- 
pany  to  execute  a  contract,  called  ^the 
Morley  contract,"  for  the  oonstmctum 
of  a  tunnel  upon  the  line :  A.  assigned 
all  his  right  and  interest  in  the  con- 
tract to  R,  and  the  latter  agreed  to 
pay  A.  a  given  sum  '*  on  the  comple- 
tion of  the  said  contract.''  After  this 
agreement  had  heen  entered  into  be- 
tween A  and  R,  it  became  neceaBaxy 
to  alter  the  levels  of  the  line,  and  R, 
by  agreement  with  the  Company,  aban- 
doned the  contract,  and  anodier  was 
entered  into  between  the  Company 
and  other  persons^  under  which  the 
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tunnel  at  the  altered  level  was  oom- 
pleted : — Hdd^  that  A.  was  not  in  a 
poaition,  upon  the  completion  of  the 
substituted  oontiact^  to  maintain  an 
action  against  R  for  the  payment  of 
the  sum  stipulated  to  be  paid  by  his 
agreement  with  A*  Rwaniphriy%  ▼. 
J<mM,  952 

CONTRIBUTORY. 
Set  Wnronro-up  Acrr. 

CONVOCATION. 
Set  Pbivt  Couvcil. 

CORPORATION. 

See  Railway  CoMPAinr,  (1). 
Pleading,  UL  (2). 

COSTS. 

Set  Bankbuft  Law  Coksolidation 
Act,  m. 
Bill  of  Salb. 
Judge's  Osdeb. 

Lands  Clauses  CoNSouDATioir 
Act,  (1). 

(1).   CTncfor  43  ^t».  c.  6. 

A  certificate  to  deprive  the  plain- 
tiff of  costs  under  the  43  Eliz.  c.  6, 
granted  after  judgment  and  execu- 
tion, is  wholly  inoperative;  but  the 
Court  wiU,  nevertheless,  under  parti- 
cular circumstances,  give  effect  to  it 
by  setting  aside  the  judgment  and  ex- 
ecution.    Lyons  v.  Hyman,         749 

(2).  Uftder  Ccwnty  Cfywrtt  Act. 

1.  On  motion  for  a  suggestion  to 
deprive  the  plaintiff  of  costs  under 
the  County  Courts  Act»  9  <&  10  Yict 
c.  95,  an  affidavit,  which  stated  that 
the  plaintiff  did  not  dwell  more  than 
twenty  miles^^vm  the  defenda/rU,  was 
held  bad,  for  not  shewing  the  distance 
6om  the  defendant's  restdemot.  Room 
V.  CoUam,  820 

2.  Where  the  defendant's  affidavits, 
on  a  motion  for  a  suggestion  under 


the  County  Courts  Act  to  deprive 
the  plaintiff  of  costs,  stated  that  the 
residence  of  the  plaintiff  was  within 
twenty  miles  of  that  of  the  defendant^ 
and  that  the  cause  of  action  arose 
wholly  within  the  jurisdiction  of  the 
county  court  of  B.,  which  &cts  were 
denied  by  the  affidavit  of  the  plain- 
tifl^  the  Court  refused  to  determine 
the  question  on  affidavits,  and  direct- 
ed a  suggestion  to  be  entered  Leioie 
V.  Forsyth,  904 

3.  Under  the  129th  section  of  the 
9  <&  10  Yict.  c.  95,  if  a  party  sues  in 
a  superior  Court,  and  hus  demand  is 
reduced  below  the  sum  of  20^  by 
proof  of  part  payment,  he  is  not  en- 
titled to  costs,  unless  the  Judge  before 
whom  the  cause  is  tried  certifies  that 
the  action  is  fit  to  be  brought  in  the 
superior  Court.  TWnar  v.  Berry,  858 

(3).  In  Error. 

A  defendant  in  error  (the  plain- 
tiff below)  is  not,  on  affirmance  of  a 
judgment,  entitled  under  the  3  Hen. 
7,  c.  10  to  costs  in  error,  where  the 
judgment  is  satisfied  before  the  writ 
of  error  is  sued  out;  since  the  sta- 
tute applies  only  to  cases  where  there 
is  a  delay  of  execution.  StUherUmd 
V.  WilU,  980 

COUNTY  COURT. 

See  Costs,  (2),  1,  2,  3. 
Shall  Debts  Act. 

(1).  Juritdiction. 

1.  By  a  plaint  in  a  county  court 
the  defendant  was  summoned  for  a 
debt  of  20^.,  ''  for  illegally  practising 
as  an  apothecaiy.**  The  particulara 
stated,  that  the  action  was  brought  to 
recover  201,  for  that  after  the  55  Geo. 
3,  c.  194,  the  defendant  on  divers 
days  acted  as  an  apothecaiy  without 
a  certificate,  at  four  places  named,  by 
attending  and  supplying  medicine  to 
four  persons  mentioned,  whereby  the 
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detedftot  had  IbiAited  theflom  of  dM 
Bf  thtt  55  Qea  3,  c  194,  s.  30,  any 
person  who  dudl  praeiiBe  as  an  apo- 
tfaeoaiy  without  a  cotifioatey  ahall  fivr- 
feit  "  for  every  such  offiBnoe"  20/1:— 
Htidf  on  motioii  for  a  ptohibltioii, 
that,  whether  the  facta  stated  in  the 
paiticularB  amounted  to  four  ofieiioe% 
or  one  only,  the  sum  ranrrerable  was 
limited  by  the  snmiaaDa  and  pactioi»- 
lan  to  3(ML,  and  therofiora  the  oonnty 
eoort  had  juruNliction.  In  r$  Apoih^ 
canst  CompmMf  ▼.  BuH,  363 

2.  To  a  declaration  in  debt  for 
goods  sold,  the  defendant  pleaded^ 
first,  that  in  an  action  brought  by  the 
now  defendant  in  the  ooonty  oonrt  of 
W.  against  the  now  plaintiff^  the  now 
{damtiffthen  setup  a  setmfF  as  a  ds- 
leaoe,  and  gare  notiee  to  the  wm>  d^ 
fandamt  that  he  would  obim  a  set-off 
for  \6L',  that  it  was  acyudged  that 
the  now  defendant  was  not  indebted 
to  the  now  plaintiff  in  the  said  som 
of  15^,  or  any  part  thereof  and  that 
thenowpkintdfhadno  ckim  against 
the  now  defendant  ;->-«vefving  the 
identity  of  the  two  debta  BepUoa- 
tion,  that  by  the  rules  of  the  ooonty 
oourty  made  in  pursoance  of  the  star 
tote,  any  defendant  desirous  of  setting 
off  a  debt  was  bound  to  give  notiee  <^ 
set-off  to  the  derk  oftki  eowri;  and 
that  the  now  plaintiff  did  not  give 
such  notice : — Hddy  on  demurrer,  that 
the  plea  was  bad. 

The  defendant  pleaded,  secondly, 
that  in  the  county  court  of  K,  holden 
at  W.,  before  J.  H.  EL,  the  judge  of 
the  eoort^  and  within  the  jurisdiction 
of  the  said  oourt,  the  now  defendant 
iBoovered  against  the  now  plaintiff  a 
certain  debt  of  10/:e«.  Sd  doe  to  the 
now  defendant  from  the  now  plaintifl^ 
within  the  jurisdiction  of  and  rsoo- 
verable  in  the  said  eourt^  and  6L  \6s, 
4dL  for  his  costs;  by  which  judgment 
it  was  QtderBd,  that  the  now  plaintiff 
should  immediately  pay  the  debt  and 
costs  to  the  now  defendant,  as  by  the 


COVRKAKT. 

said  fseord  i^peaMl — Terifieatian 
by  the  iiDOord,  and  offer  to  aet-^sff  the 
above  sums: — Mdd,  on  speoial  de- 
asuTMr  to  the  plea,  that  it  WB0  bad  in 
not  properiy  shewing  that  the  ooonty 
court  had  jfurisdietaon  ot^or  the  flobject 
mattar.    SumUm  ▼.  A^yfec,  578 

(2).  Order  to  Pay. 

A  debtor  summoned  to  a  county 
court  feiled  to  appear,  whetreupon  the 
judge  verbally  ordered  that  he  pay 
the  debt  and  costs  ''forthwith." 
About  five  o'clock  in  the  aftemoon 
of  the  same  day,  the  bailiff  served 
the  debtor  with  an  order,  under  the 
seal  of  the  oourt>  ^  to  pay  the  debt 
and  costs  to  the  clerk  of  the  court^  at 
his  office,  forthwith,  kc  Attendance 
from  ten  till  four.**  The  defendant 
having  refused  to  pay,  the  bailiff  took 
his  goods  in  execution: — HoUi^  that 
the  verbal  order  to  pay  was  in  effect 
a  judgment,  and  thuefore  no  servioe 
of  the  order  was  neoessary  before  exe- 
cution.— Somile^  that  where  an  order 
is  made  by  the  judge,  and  afterwaxda 
varied  as  to  the  time  of  payment,  it 
must  be  drawn  up  and  served,  before 
execution  csn  iasua     Sly  r.  Monk, 

918 

COVENANT. 

See  Condition  Pkecedent,  1,  2. 
Damages. 

Landlobd  and  Tenant. 
Pleading,  H  (6). 

(1).  AUematioe  Covenant, 

By  indenture  the  plaintiff  grant- 
ed to  the  defendant)  for  a  term  of 
years,  the  exdusive  Ucenee  to  use  a 
patent,  upon  payment  of  certain  sums 
by  way  of  royalty.  The  indenture 
contained  a  covenant  for  payment  of 
the  royalty,  and  also  the  following: 
— ^'^  And  it  is  hereby  agreed,  that  if 
it  shall  happen  in  any  year  during  the 
continuance  of  the  term  that  the  roy- 
alties or  sums  of  money  hereinbefore 
covenanted  to  be  paid  shall  not  a- 
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mount  to  tlie  turn  of  20002.  iteilb^, 
ihMi  and  in  evwy  such  caae,  and  as 
often  as  the  same  shall  ao  happen,  tbe 
defendnnt  shall,  within  foorteendayi 
after  the  expiiation  ai  taaj  year  in 
whieh  it  riiall  ao  happen,  paj  to  the 
plaintiif  saoh  a  amn  <rf  maney  as  with 
the  roynlty  hereby  reaerved  will  a* 
moont  to  2000/.  for  that  year;  or  if 
the  defendant  shall,  at  anytime,  make 
de&iolt  in  payment  of  such  smn  of 
money  albresaid,  within  the  time  ap- 
pointed Ibr  payment,  tiien  it  shall  be 
lawful  for  the  plaintiff  by  writing 
signed  by  him,  and  indorsed  on  the 
aud  indenture  or  duplicate  thereof 
to  dedaze  that  the  said  indenture^ 
and  the  powurs  and  lioenoe  thereby 
gianted,  shall  cease  and  determine: 
— HMf  that  this  waa  not  an  absolute 
covenant,  on  the  part  of  the  defend- 
ant, to  pay  2000£  a  year  during  the 
term,  but  an  alternative  covenant, 
enabling  the  plaintiff  to  put  an  end 
to  the  lioenoe  on  non-payment  of  that 
sum  by  the  defendant.  Tidene  v. 
Hooper,  830 

(2).  No€  to  Sue. 

A  declaration  stated,  that  an  ac- 
tion had  been  o(»nmenced  by  the 
public  officer  of  a  banking  copartner- 
ship against  T.,  for  the  recoveiy  of 
the  amount  of  a  bill  of  exchange 
drawn  by  him  upon  and  accepted  by 
the  defendant  for  1250/. ;  that,  while 
the  action  was  pending,  it  was  agreed 
between  the  Company,  T.,  and  the 
defendant,  that  the  action  should  be 
settled  as  fellows:— 250/.  and  500/. 
by  the  promissoiy  notes  of  T.,  and 
600/.  by  the  defimdant's  promissoiy 
note  at  twelve  months^  the  defendant 
consenting  to  the  Company's  appro- 
priating t£e  securitiea  held  by  them  to 
the  payment  of  such  balance,  and  the 
defendant  agreeing  to  give  them  a 
power  to  sell  the  properties  mention- 
ed in  the  securities,  the  Company  to 
forego  all  interest  on  receiving  the 


three  notes,  and  to  gnatantee  to  give 
up  the  bill  sued  on,  and  the  1000^ 
bill  received  on  account  of  the  said 
hilL  The  dedaiation  then  stated  mu- 
tual promises,  and  avened  that  the 
Company  had  performed  all  things  on 
their  part  to  be  performed,  and  had 
always  been  ready  and  willing  to  set- 
tle the  action,  ko.  Breach,  that  the 
defendant  did  not  nor  would  give  the 
Company  the  prooiissory  note  fer 
500/.  nor  the  said  power  of  sale.  Plea^ 
that  the  dfifefwlant  entered  into  the 
agreement  jointly  with  M.,  B.,  and 
J.;  and  that,  after  breach  of  the  agree- 
ment, by  an  indenture  made  between 
the  nominal  plaintiffii  in  this  action 
(one  of  whom  waa  the  public  offioer 
of  the  Company)  of  the  first  part,  the 
directors  of  the  Company  of  the  se- 
cond part^  the  defendant^  M.,  R,  and 
J.,  of  the  third  pavt,  and  T.  of  the 
feurth  party  the  public  officer,  on  be- 
half of  the  Company,  did  remise,  re- 
lease, and  for  ever  discharge  the  said 
M.,  B.,  and  J.,  of  and  from  the  said 
action,  and  all  actions  and  suits,  causes 
of  action,  and  debts  whatsoever,  with- 
out the  oonsent  of  the  defendant,  and 
thereby  released  the  defendant  from 
the  same: — Meld,  first,  that  the  in- 
denture set  out  in  the  plea  did  not 
operate  as  a  release,  but  only  as  a  co- 
venant not  to  sua 

Secondly,  that  the  agreement  set 
out  in  the  declaration  waa  a  binding 
engagement  and  not  a  mere  accord, 
inasmuch  as  it  would  have  been  bro- 
ken if  the  Company  had  proceeded 
with  the  original  action,  anewperson 
having  been  made  a  party  to  the  con- 
tract    Henderson  v.  SkicMn,         99 

DAMAGES. 

Covenant  on  an  agreement  made 
the  27th  September,  1848,  whereby 
the  defendant  agreed  to  demise  to  the 
plaintiff  on  or  before  the  29th  Noi- 
vember  then  next,  a  feny  and  ctx^ 
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tain  meesuages  and  premiaea,  at  year- 
ly rents;  and  tb6  defendant  thereby 
agreed,  within  fourteen  days  fix>m  the 
dAte  thereof,  to  fumiah  an  abstract  of 
his  title  to  the  several  premises,  and 
deduce  a  good  title  thereto;  and  the 
plaintiff  agreed  to  pay  to  the  defend- 
ant, on  or  before  the  29th  Novem- 
ber, 3150^.  and  interest.  Avennent^ 
that  the  plaintiff  was  always  ready 
and  willing  to  peiform  all  things  in 
the  agreement  on  his  part  to  be  per- 
formed. Breach,  that  the  defendant 
did  not  within  fourteen  days,  or  at 
any  time,  deduce  a  good  title.  Pleas, 
that  the  plaintiff  was  not  ready  and 
willing  to  perform  all  things  on  his 
part  to  be  performed;  and  that  the 
defendant  did  deduce  a  good  title.  It 
appeared  that,  on  the  17th  Septem- 
ber, 1850,  the  plaintiff  who  was  a  so- 
licitor and  the  promoter  of  a  Com- 
pany for  makiTig  a  ferry,  erecting 
gas-works,  bathing  houses,  <kc.,  at 
Hayling  Island,  entered  into  an  agree- 
ment with  the  defendant,  the  owner 
of  land  there,  for  a  demise  to  the 
plaintiff  of  a  ferry,  land,  houses,  and 
premises;  and  the  defendant  agreed, 
within  fourteen  days  fiom  the  date 
thereof  to  furnish  an  abstract  of  his 
title  to  the  premises,  and  deduce  a 
good  title  thereto;  and  the  plaintiff 
agreed  to  pay  the  defendant,  on  or  be- 
fore the  29th  November,  31502.  After 
the  agreement,  the  Company  was  pro- 
visionally registered  by  the  plaintiff 
as  its  promoter.  Two  abstracts  of 
title  were  sent  by  the  defendant  to 
the  plaintiff^  which  being  objected 
to,  on  the  10th  November  the  defend- 
ant sent  a  further  abstract,  which  disr 
closed  a  mortgage  of  the  premises  in- 
tended to  be  demised  to  the  trustees 
of  the  defendant's  marriage  settle- 
ment, one  of  whom  was  imbecile: 
there  were  also  two  judgments  enter- 
ed up  against  the  defendant.  In  con- 
sequence of  these  objections  to  the 
title,  the  association  could  not  pro- 


ceed with  its  objects,  and  was  finaDf 
dissolved  The  S150L  was  not  paid 
to  the  defendant  :—^eM,  that  the 
plaintiff  was  entitled  to  a  venliet  <m 
the  above  issues^  and  to  reeower  as 
damages  the  costs  of  preparing,  stamp- 
ing, and  entering  into  the  agreement 
the  expenses  of  investigating  tiie  title, 
and  endeavouring  to  procure  a  good 
title,  and  procure  the  lease  to  be  grsnt- 
ed;  but  not  the  expenaes  of  laiaing 
the  31502.,  and  loss  of  interest;  nor 
the  expenses  of  preparing  the  Oota- 
pany's  deed  of  settlement  and  regis- 
tering it  provisionally,  nor  the  loas  of 
profits  fix>m  the  granting  of  the  lease 
and  the  establishment  of  the  associa- 
tion, nor  the  profits  he  woold  have 
derived  firom  being  employed  as  soli- 
citor by  the  association,  nor  as  to  any 
advantage  which  he  might  have  de- 
rived from  his  time,  labour,  Are.,  be- 
stowed in  the  formation  of  the  asso- 
ciation,    ffandip  v.  Padwiek,      615 

DEBT. 

See  Pleading,  I.  (1). 

Railway  CoypAinr,  (2)l 

DE  INJURIA- 

See  Masteb  and  Servant,  (1). 
Pleading,  IL  (4). 

DELEGATES. 
See  Pbiw  Council. 

DEVISR 
(1).  Estate  in  Fee  Simple. 

A  testator  devised  as  follows: — 
''  I  give  to  my  grand*danghter  &, 
her  heirs,  executors,  and  administnir 
tors  for  ever,  that  dweUing-houae  in 
Tavistock-street,  No.  3,  in  the  bo- 
rough of  Plymouth.  I  also  give  to 
S.  that  dwelling-house  and  garden  si- 
tuate behind  the  above-named  dwell- 
ing-house, and  in  the  occupation  of  C. 
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I  also  give  to  8.  that  other  dwelling- 
house  and  garden  situate  in  Tork- 
street,  No.  30,  the  whole  of  which 
premiaes  are  in  the  horough  of  Plj- 
mouthy  during  her  natural  life;  but 
should  S.  many  and  have  children, 
then,  after  her  decease,  the  before- 
mentioned  houses  to  descend  to  her 
children ;  but  should  S.  die  without 
issue,  then  the  said  premises  to  be- 
come the  joint  property  of  the  chil- 
dren of  B.  I  also  give,  provided  S. 
dies  without  issue,  the  sum  of  100^. 
to  J.,  to  be  paid  to  him  out  of  the 
before-mentioned  premiaes:** — HM^ 
that  S.  took  an  estate  in  fee  simple 
in  the  first-mentioned  house;  and 
therefore,  upon  her  death  without  is- 
sue, the  children  of  R  were  entitled 
only  to  the  two  other  houses.  Dot 
d.  Baii^  V.  SloggeU,  107 

(2).  Meaning  of  Wards  "Same  Estate 
cmd  Interest.^ 

J.  D.  at  the  time  of  making  her 
will  was  entitled  to  two  freehold  es- 
tates, one  in  the  county  of  Westmore- 
land, and  the  other  in  the  county  of 
Berks,  and  also  two  copyhold  estates, 
one  called  Hempstead,  s^d  the  other 
CockComs.  In  1778,  J.  D.  made  her 
will,  and  devised  her  freehold  estate, 
after  certain  life  estates,  to  her  great 
nephew  T.  B.  for  life,  then  to  his  is- 
sue for  their  respective  Uves,  remain- 
der to  his  brother  H.  B.  for  life,  then 
to  his  issue  for  their  respective  Uves, 
and  then  to  S.  K  for  life  and  her  is- 
sue, remainder  to  the  right  heirs  of 
the  testatrix.  She  devised  the  copy- 
hold estate  of  Hempstead,  after  cer- 
tain life  estates,  to  H.  B.  for  life,  re- 
mainder to  his  issue,  remainder  to  T. 
D. ;  and  the  copyhold  estate  of  Cock 
Coms,  after  the  same  life  estate,  to 
H.  B.  for  life,  remainder  to  his  issue, 
remainder  to  K  D.  The  freehold  es- 
tate in  the  county  of  Berks  the  tes- 
tatrix devised,  after  certain  life  es- 
tates, to  T.  B.,  remainder  to  his  issue 


for  their  respective  lives,  remainder 
to  his  brother  H.  R  and  his  issue  in 
like  maimer,  remainder  to  S.  R  for 
life  and  her  issue,  and  then,  with  li- 
mitations over  in  strict  settlement,  to 
certain  collateral  relations  of  the  tes- 
tatrix. In  1784,  the  testatrix  made 
the  following  codicil:  ''And  whereas 
I  have  in  and  by  my  said  will,  in  the 
disposition  I  have  therein  made  of 
my  share  of  the  real  estates  in  the 
county  of  Westmoreland,  aftier  the 
several  limitations  in  favour  of  my 
great  nephew  T.  B.  shall  be  spent, 
limited  the  same  precisely  in  the  same 
manner  to  his  brother  H.  B.,  I  do 
hereby  confirm  the  same,  and  further 
declare  my  mind  and  will  to  be,  that, 
in  the  next  disposition  made  in  my 
said  will  of  and  to  my  share  of  the 
several  copyhold  estates  of  CockComs, 
^,  the  said  T.  B.  shall,  after  the  li- 
mitations in  favour  of  his  brother 
H.  R  shall  be  spent,  have  precisely 
the  same  estate  and  interest  therein, 
before  the  subsequent  limitations  to 
T.  D.  and  R.  D.  shall  respectively 
take  place,  as  the  ssid  H  B.  hath 
in  and  by  my  said  wiU  in  the  estates 
in  the  said  county  qf  Westmoreland; 
and  I  do  hereby  give  and  devise  the 
copyhold  estate  which  I  lately  pur- 
chased of  the  widow  £L,  and  which, 
after  my  admittance  to  the  same,  I 
surrendered  to  the  use  of  my  will,  to 
the  said  H  B.,  with  the  Uke  limi- 
tations over  as  are  contained  in  my 
said  will  and  this  codicil  concerning 
my  other  copyhold  estates  in  the  said 
cotmty  of  Hertford  or  elsewhere :" — 
Held,  that,  according  to  the  true  con- 
struction of  this  codicil  and  will,  the 
copyhold  estate  of  Cock  Coms  was  de- 
vised to  T.  B.  cmd  hie  ieeue  for  life. 
Orcver  v.  Bwrmnghami,  184 

(3).  When  Lecueholda  pass  by  Genera{ 
Devise  of  Real  Estate, 

A  testator,  by  will  made  in  1815, 
after  giving  certain  legacies^  bequeath- 
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ed  ^all  ibBtBBk,  remdney  and  nmain- 
dear  of  his  pencmfll  ertaie,  good%  and 
chatteby  whataoe^w  and  wbaraacH 
ever,"  sabject  to  the  payment  of  his 
debtaandlegadiesytoD.  ^'alMolntelyyto 
and  for  his  own  uae  and  benefit.**  The 
testator  further  deyiaed  ''aUandsbigar 
lar  his  manors,  rectociasy  advowaoni^ 
meflsnagefly  hods,  tenementfi^  titliee^ 
and  hereditaments^  situate,  lying,  axis- 
ing,  or  being  at  or  near  Windleetone^ 
in  the  oonnty  of  Dorham,  and  '^all 
other  his  r&d  eakUe^  in  the  said  coon- 
ty,  ^and  all  his  estate  and  interest 
Uiereiny  totrastoee^  to  the  nse  of  D. 
for  life,  and  after  his  decease  to  the 
use  of  the  first  and  other  sons  of  D.  in 
tail  male.**  D.  died  in  the  lifetime  of 
the  testator,  who,  in  1841,  made  a 
oodidl,  whereby  he  appointed  another 
ezecator,  and  ratified,  confirmed,  and 
re-pabliidied  his  wilL  The  testator, 
at  the  time  of  his  death,  was  poaaosD 
ed  of  both  fireehold  and  leasehold  es- 
tates in  the  coonl^  of  Durham:^- 
SMf  that  the  will,  baring  been  le- 
pablished  by  the  oodioil,  mnst,  ac- 
cording to  the  promioiui  of  the  34th 
eeetion  of  1  Yiot  a  26,  be  deemed  to 
have  been  made  at  that  date;  and 
therefore,  by  Tirfciie  of  the  26th  sec- 
tion, the  leaBeholds  passed  to  the  trus- 
tees nnder  the  general  devise  of  i3M 
real  estate^  no  oontniy  intention  ap- 
pearing on  the  hee  of  the  wilL  WU- 
9on  y.  Bdm^  752 

DUPLEX  QUERELA. 
See  Privy  CouuaL. 

ESTOPPEL. 

See  Release. 

In  troTer  for  paper,  it  appeared 
that  the  plaintiff  and  defendant  had 
been  in  partnership  together  as  paper 
mannfitcturers  and  iron  merchants. 
The  partnership  was  dissolyed  by  a 
deed,  whioh  recited,  that  it  had  Iwen 
agreed  that  the  businesQ  of  a  paper 


mannfiietuier  ahoukl  bdong  exdi 
ly  to  the  defendant^  and  the  banieai 
a£  an  iron  macchaBt  to  the  plaintiff; 
but  that  Idle  pJainfcifT  dboidd  leeem 
out  of  the  stock,  paper  to  the  vafanoC 
Q98L  4s.  UdL,  winch  sfaoold  imia 
in  the  paper  mill  for  a  year;  at  In 
option.  The  deed  alao  xeoted,  tint 
in  performanae  of  tiiat  airaqgODait 
pilfer  to  the  value  of  898^  4i.  \IL 
had  beem  ddmred  to  theplamtif,viA 
tibe  same  was  tlw^  in  the  miD,  as  tiK 
plaintiff  acknowledged,  it  wis  thai 
witnesBed,  that  in  perfiasnanos  of  the 
anangsment  the  pJaintaflTand  defisid- 
ant  disBolved  partnerahq),  and  tiie 
plaintiff  assigned  to  the  defendant  the 
stock  in  trade  of  the  buBineaa  of  a  pa- 
per mann&ctiuer,  except  the  898^ 
4«.  lldL  worth  of  paper  so  iWfMraltp 
the  plaintiff  (u  afarieML,  and  the  de- 
fendant assigned  to  the  plaintiff  the 
stock  in  trade  of  the  boeanesB  of  iroD 
merchants:  there  wero  also  nmtaal 
releaaea  No  paper  whatever  was  eei 
apart  tx  delivered  to  the  plaintiff  bat 
the  jmy  found  that  the  defendsni  Itfd 
converted  the  whcde  stock: — EH 
firrt,  that  the  paitieB  were  estopped 
by  the  deed,  to  say  tliat  no  such  de- 
livery had  taken  place ;  secondly,  thai 
as  the  defendant  had  cxmveiied  the 
whole,  the  plaintiff  might  majntam 
trover  for  his  share  of  the  stock,  al- 
though no  specific  poortion  had  beea 
nt  apart  for  him.  Wiku  t.  FM- 
vanrdy  ^ 


EVTDENCR 

See  AairoBHST,  (2). 
BiJixBnrT. 

MiJfnEB  ANP  Sebvakt,  (IX  3- 
PLBAnnro^  IIL  (2). 
Railway  Ooxpaht,  (3). 
ToL^  (1). 

(1).  OfT^de  hy  Payment  o/BenL 

The  payment  of  rent  by  a  ienaat 
to  an  authorised  agent,  who  pays 
over  the  rent  to  his  principal,  is  evi* 
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denoe  as  agaixiat  the  tenant  of  the 
principal's  title,  although  the  agent 
do  not  difldoeehiBpzmcipal'Biiameat 
the  time. 

Where  A.  had  paid  rent  to  B.,  the 

agent  of  C.  &  D.,  and  the  property 

for  which  the  rent  was  paid  was  sub- 

aequently  conveyed  to  C.  db  £.,  and  A. 

still  paid  tiie  rent  to  B.,  but  was  not 

informed  by  the  latter  of  the  change^ 

and  B.  paid  over  the  rent  to  C.  A  £. : 

— J?48^,  that  the  payment  so  made 

waa  some  evidence  of  the  title  of  0.  dr 

£.  to  the  property;  and  that,  under 

such  ciroamatanoe^  there  was  no  na- 

oesfiity  (in  an  action  of  replevin  by  A. 

against  parties  claiming  nndar  C.  it 

K)  for  the  proof  of  the  oonveyanoe  to 

O.  A  £.     HUckinga  v.  Thompawh,  50 

(2).  OfCarweraion  in  Trover. 

B.)  having  contracted  with  a  Bail* 
way  Company  to  set  up  the  fencing 
of  their  line,  employed  G.  to  sap- 
ply  posts  and  rails  iit  a  part  of  the 
lina    R  became  bankrupt^  and  a 
quantity  of  the  unfixed  fencing  was 
removed  by  G/s  directicHi  to  an  adja- 
cent field,  and  sold  to  the  plaintiff. 
This  fencing  was  afterwards  carzied 
back  to  the  railway  by  labourers  act- 
ing under  the  direction  of  an  over- 
looker of  the  Company.    G.  asked  the 
men  upon  what  authority  they  re- 
moved the  fencing,  and  was  told  to 
apply  to  the  engineer  of  the  Compa- 
ny.   G.  affcerwards  saw  one  of  the 
direct<»B  of  the  Company,  who  told 
him  to  attend  a  meeting  of  the  Com- 
pany.   G.  went  to  the  office  of  the 
Company  for  that  purpose,  and  was 
told  by  the  same  director,  that  there 
was  a  prospect  of  an  amicable  ar- 
langement  with  B.,  and  that  all  claims 
on  the  line  would  be  paid     A  de- 
mand was  afterwards  made  upon  the 
secretaiy  of  the  Company,  who  stated 
that  he  was  not  the  party  on  whom 
the  demand  ought  to  be  made: — 
Hdi^  in  trover  against  the  Company, 
that  there  was  no  evidence  of  a  con- 


version by  them.  Ghv&r  v.  The  Lon- 
don omdiforih  Western  BiMway  Corny- 
panyy  66 

(3).  Of  I^<d  Patoehi(d  Chapdry. 

Under  the  1^2  WilL  4,  c.  38, 
s.  14,  by  which  the  fees,  dues,  offer- 
ings^ or  emoluments,  of  right  or  cua- 
tom  belonging  to  the  incumbent  of 
the  parish,  cheypdryy  or  place  in  which 
the  newly  erected  church  is  situate, 
are  to  be  received  on  account  of  such 
incumbent,  except  such  part  as  the 
commissioners,  with  the  consents  of  the 
bishop,  the  patron,  and  the  incumbent 
in  some  cases,  and  the  bishop  alone, 
with  the  consent  of  the  patron  and 
incumbent,  in  others,  shall  assign  to 
the  minister  of  the  district  church, — 
the  term  ''chapelry'*  means  a  legal 
parochial  chapelry,  and  therefore  one 
which  is  immemoiiaL 

Upon  a  trial,  where  tihe  question 
was,  whether  the  chapelry  of  St.  H. 
was  a  legal  parochial  diapehy — Hddy 
that  the  statement  of  a  witness,  that 
he  had  heard  firom  a  former  incum- 
bent of  St.  H.  that  the  people  of  four 
townships  and  another  pwrish  came 
to  the  chapeliy,  was  admissible  in 
evidence,  inasmuch  as  the  rights  of 
the  chapel  in  question  were  sufficient- 
ly of  a  public  nature  to  make  repu* 
tation  admissibla 

So,  a  case  stated  by  a  deoeaaed  in- 
onmbent  of  St.  H.  for  the  opinion  of 
■  a  proctor,  with  his  opinion  thereon^ 
was  held  admissible,  on  the  same  prin- 
ciple as  the  statement  of  a  deceased 
oocnpier,  which  qualifies  his  estate,  is 
admissible. 

Hddy  also,  that  the  answer  of  the 
incumbent  of  St.  H.,  and  other  oler* 
gymen,  to  questions  sent  by  the  Bish- 
op of  C,  the  diocesan,  for  the  in- 
formation of  the  GoveEnoTB  of  Queen 
Anne's  Bounty,  at  the  time  an  aog- 
mentation  was  made,  was  admiaaibl^ 
as  being  in  the  nature  of  an  inquisi-» 
tion  on  a  public  matter.  Ccurr  v. 
UwAyT^  69 
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(4).  In  Action  for  Railway  CaJU, 

In  an  action  for  railway  calls, 
the  plaintiff  proved  that  it  was  the 
conrae  of  business  for  0.,  a  clerk,  to 
fiU  up  printed  notices  of  the  calls  and 
direct  them  to  the  shareholders^  and 
then  to  put  the  notices  into  a  basket; 
and  it  was  the  practice  for  another 
clerk  to  post  the  letters  which  were 
in  the  basket,  which  he  had  done  on 
this  occasion.  G.  was  dead,  but  a 
list  of  shareholders,  containing  the 
name  of  the  defendant,  was  produced 
in  his  handwriting,  and  indorsed  by 
him  ''Letters  sent  out.**  C.  had  re- 
ceived instructions  to  make  out  such 
list,  and  had  been  seen  fOling  up  and 
directing  the  notices,  with  such  a  list 
before  him: — Eddy  that  the  list  so 
indorsed  was  admissible  as  evidence 
that  notice  of  the  call  had  been  sent 
to  the  defendant,  notwithstanding  it 
was  not  distinctly  shewn  when  the 
indorsement  was  made.  Ths  Eastern 
Union  Railway  Compamy  v.  ^S^y- 
numdff  237 

(5).  0/  Foreign  Load. 

A  witness^  whose  knowledge  of 
the  law  of  a  foreign  country  is  de- 
rived solely  from  his  having  studied 
it  at  an  university  in  another  coun- 
try, is  incompetent  to  prove  what  the 
law  of  that  foreign  country  is. 

A  document  which,  by  the  law  of 
a  foreign  ooimtry,  is  not  admissible 
in  evidence  for  want  of  a  stamp,  may, 
nevertheless^  be  admitted  in  this 
countiy.  But  where,  by  the  foreign 
law,  the  want  of  a  stamp  renders  the 
contract  void,  it  cannot  be  enforced 
here. 

In  order  to  prove  that  a  certain 
Company  for  working  mines  in  West- 
phalia had  never  been  finally  consti- 
tuted, the  plaintiff  proved,  by  the  so- 
licitor of  the  Company  in  this  coun- 
try, that  nothing  had  been  done  here 
towards  its  final  constitution : — Hdd^ 
that,  in  the  absence  of  any  evidence 


on  the  part  of  the 
were  warranted  in  finding  tiiat  the 
Company  never  was  finaDy  ccmad- 
tuted.     JBristow  v.  SegueviUey       275 

(6).   In  Action  on  Coniraet  «9kC4 
Joint-Hock  Con^MMny. 

1.  In  an  acti<»i  by  the  plaintifi  for 
work  done  as  engineers  for  a  Bailwa j 
Company,  of  whidi  the  defendant  was 
a  member  of  the  provisioiial  oominiv 
tee,  the  plaintiffs  gave  in  evuksDoe 
certain  resolutionB  of  the  oommittecv 
made  at  meetings  at  which  the  de- 
fendant was  present.    The  defendant 
offered  in  evidence  a  resolution,  to  the 
effect  that  engineers  should  be  em- 
ployed, but  that  the  memben  ci  tbe 
proviEdonal  committee  were  not  to 
incur  any  personal  responsibility;  but 
at  that  meeting  the  plaintiff  were 
not  present: — Heidf  that  the  resolu- 
tion was  receivable  in  evidence^  Ren- 
nie  V.  Clarke^  29J 

2.  The  plaintiff  having  bitynght  an 
action  against  A.  B.  for  goods  sup- 
plied to  a  joint-stock  Company,  of 
which  the  defendant  was  a  member, 
and  the  acticm  having  been  stayed 
under  the  Winding-up  Act^  11  4  12 
Yict.  a  45,  until  the  plaintiff  should 
prove  his  claim  before  the  Mast^ 
(which  he  fidled  to  do),  he  obtained 
an  order  to  be  allowed  to  proceed  in 
the  action,  and  to  substitute  CD., 
the  official  manager  of  the  Company, 
as  defendant  in  lieu  of  the  then  de- 
fendant. The  plaintiff  thereupon  en- 
tered a  suggestion  on  the  record, 
which  stated  that  ''the  action  was 
commenced  and  had  hitherto  been 
prosecuted  against  A.  R,  as  a  penon 
authorised  to  be  sued  as  the  nominal 
dejendamtj  on  behalf  of  the  Company :" 
— Eddy  that  the  acts  of  A.  R  were 
not  admissible  in  evidence  on  the  trial 
of  the  cause  against  C.  D.,  as  the  plain- 
tifi^s  suggestion  alleged  that  A.  R 
had  been  sued  as  a  mere  nominal  de- 
fendant.    Armstrong  v.  Normandyy 
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3.  Under  the  8  &  9  Vict  c.  1 6,  &  28, 
the  register  of  shareholderB,  having 
thereon  the  seal  of  the  Company, 
IB  admiasihle  in  evidence,  without 
proof  that  the  seal  was  duly  affixed  to 
the  document  at  an  ordinaiy  meeting 
of  the  Company,  in  pursuance  of  the 
provisions  of  the  9th  section  of  the 
Act.  The  London  cmd  North  Western 
£aUwa^  Company/  v.  M'Michad,  855 

4.  A  declaration  against  a  Railway 
Company  stated,  that  the  plain- 
tiff at  the  request  of  the  defendants, 
became  a  passenger  in  one  of  their 
trains,  to  be  carried  from  dca,  for  re- 
ward to  them,  dca;  that,  through  the 
carelessness,  n^ligence,  and  improper 
conduct  of  the  defendants,  the  train 
in  which  the  plaintiff  was  such  pas- 
senger, struck  against  another  train, 
whereby  the  plaintiff  was  injured. 
At  the  trial,  it  appeared,  that  the 
train  in  question  had  been  hired  of 
the  Company  by  a  benefit  society  for 
an  excursion,  the  tickets  for  which 
were  sold  and  distributed  by  the  trea- 
snrer  of  the  society,  from  whom  the 
plaintiff  purchased  one ;  and  that  the 
accident  was  occasioned  by  the  train 
in  which  the  plaintiff  was,  running 
against  a  train  standing  at  the  sta- 
tion,  it  being  then  dark : — Held,  first, 
that  the  mere  fact  of  the  accident 
having  occurred  was  primi  &cie  evi- 
dence of  negligence  on  the  part  of  the 
defendants.  Secondly,  that  there  was 
evidence  for  the  juiy  that  the  plain- 
tiff was  a  passenger  to  be  carried  by 
the  defendant&  Skmner  v.  The  Lotit 
don,  Brighton,  cmd  South  Coast  BaU" 
way  Company f  787 

(7).   Under  General  Issue, 

In  an  action  for  work  and  la- 
bour, to  which  the  defendant  pleads 
the  general  issue,  a  statement  made 
by  the  plaintiff,  that  the  claim  which 
forms-  the  subject  of  the  action  was 
referred  to  an  arbitrator,  who  found 

VOL.  V. 


by  his  award  that  nothing  was  due  to 
the  plaintiff,  is  evidence  against  the 
plaintiff  under  the  issue  raised  by  that 
plea     Murray  v.  Gregory,  468 

(8).  In  Aetion/or  Libd. 

In  an  action  of  Ubel,  charging 
the  plaintiff  with  having  in  a  letter 
published  a  libel  upon  the  defend- 
ant, to  which  the  defendant  pleads 
that  the  plaintiff  did  in  fiict  publish 
the  libel  in  question;  letters,  not 
otherwise  evidence  in  the  cause,  writ- 
tenbythe  plaintiff,  and  in  which  the  de- 
fendant's name  was  spelt  in  a  peculiar 
manner,  were  held  admissible  as  evi- 
dence that  the  libel  in  question,  which 
contained  the  defendant's  name  spelt 
with  the  same  peculiarity,  was  writ- 
ten by  the  plaintiff  Brookes  v.  Tich^ 
borne,  929 

EXECUTION. 
See  Bankrupt  Law  CoNSOLiDATioir 

ACTT,  (2). 

County  Court,  (2). 

EXECUTOR 
See  Pleading,  L  (5),  2;  11.  (1). 

EXTORTION. 
See  Pleading,  I.  (3). 

FEME  COVERT. 
See  Husband  and  Wipe. 

FIAT  IN  BANKRUPTCY. 

The  5  &  6  Vict  c  122,  &  4,  enacts, 
that  fiats  in  bankruptcy  shall  be  is- 
sued and  transmitted  by  the  Lord 
Chancellor's  Secretary  of  Bankrupts, 
in  such  manner  as  the  Lord  Chancel- 
lor shall  by  any  order  direct  The 
Lord  Chancellor,  by  an  order,  directed 
that  every  fiat  directed  to  any  District 
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Court  of  Bankruptcy  should  forth- 
with be  sent  through  the  Greneral  Post 
Office  to  the  deputy  registrar  or  re- 
gistrars of  such  District  Court.  A 
fiat  in  bankruptcy  having  been  sign- 
ed by  the  Lord  Chancellor^  and  sent 
to  the  office  of  the  Secretary  of  Bank- 
rupts,  was  by  him  duly  put  into  the 
post,  'and  arrived  at  the  District 
Court  on  the  following  day: — Hdd, 
that  the  fiat  issued  at  the  moment  it 
was  put  into  the  post.  Hemaman  v. 
Coryton,  453 

FOREIGN  LAW. 

See  Evidence,  (5). 

GRAMMAR  SCHOOL 

By  the  provisions  of  a  scheme  for 
the  management  of  King  Edward  the 
Sixth's  Grammar  School  at  Ludlow, 
duly  confirmed  by  the  Lord  Chancel- 
lor, it  was  declared  that  the  trustees 
should  have  authority,  upon  such 
grounds  as  they  should,  at  their  dis- 
cretion, in  the  due  exercise  and  exe- 
cution of  the  powers  and  trusts  repos- 
ed in  them,  deem  just,  horn,  time  to 
time  to  remove  the  master,  usher,  ko., 
from  his  office,  subject,  however,  to 
certain  formalities  being  observed: — 
Held,  that  these  words  conferred  an 
absolute  discretionary  power  upon  the 
trustees,  provided  the  formalities  spe- 
cified were  followed;  and  that  they 
were  not  bound  to  summon  the  mas- 
ter before  them,  or  to  give  him  any 
hearing  or  opportunity  of  defending 
himself  against  the  charges  which 
formed  the  ground  of  his  removal. 

By  an  order,  the  Lord  Chancellor, 
in  whom  the  power  of  appointing 
new  trustees  was  vested,  refeired  it  to 
the  Master  to  approve  of  eight  fit  and 
proper  persons  to  be  appointed  trus- 
tees in  lieu  of  those  dead,  or  who  had 
left  the  borough  of  L;  and  after  his 
report,  such  farther  order  was  to  be 


made  as  was  just     The  Master  re- 
ported that  he  had  approved  of  ei^bt 
persons  as  fit  and  proper  to  be  ap- 
pointed <kc.    This  report  w»s  oonfiriB- 
ed;  and,  in  the  confirmation,  the  tms- 
tee&  of  the  charity  (naming  the  aaid 
eight  persons  and  the  other  trostees ) 
were  directed  to  pay  the  oosts  of  the 
petition  for  the  appointment  of  new 
trustees  out  of  the  surplus  fnnds  cf 
the  charity  in  their  bands.     By  th» 
private  Act,  the  property  of  the  troft 
was  vested  in  the  trustees  fcr  the 
time  being,  without  any  deed  of  tmis- 
fer : — Held,  that  this  was  a  valid  ^ 
pointment  of  the  eight  new  trustees 
by  the    Lord  Chanoellar.      Doe  d 
ChUder.  WiUis,  894 

GRANT. 
See  Pleading,  IIL  (2). 

GUARANTEE. 

See  Bakkbuft  Law  Coksoudattok 
Act,  (4). 
Warranty. 

HABEAS  CORPU& 
See  Insolvent  Debtor. 

HUSBAND  AND  WIFR 

(1).  ffusbofuTs  Eight  io  Wifiis 
ScKfings, 

A  husband  and  wife  sepaiatod  by 
agreement  (not  under  seal),  and  at 
that  time  he  agreed  to  allow  her  a 
certain  sum  weekly  for  her  support, 
which  was  paid ;  and  she  saved  a  cer- 
tain portion  of  her  allowance  and  in- 
vested it  in  stock;  but  a  few  day?  be- 
fore her  death  she  sold  out  the  stodi:, 
and  disposed  of  the  proceeds  by  yny 
of  gift: — ffeldy  that  the  husband  yru 
entitled  to  recover  back  themon^so 
given,  in  an  action  for  money  lent, 
against  the  peraon  who  received  it 
Messenger  v.  Clarke^  388 
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(2).  Hwhand  of  Fmrude  Shareholder 
in  Banking  Copartnership. 

The  defendant's  wife  duin  sola  be- 
came an  original  shareholder  in  a 
banking  oopartnerahip ;  after  her  mar- 
riage, but  without  the  defendant's 
knowledge,  she  received  dividends  and 
paid  calls  in  her  maiden  name,  and  in 
that  name  was  returned  to  the  Stamp 
Office  as  a  shareholder,  but  never  exe- 
cuted «Dj  deed  of  settlement  The 
defendant  was  aware  that  his  wife  was 
a  shareholder,  but  never  interfered  in 
the  matter,  and,  when  applied  to  for 
a  call,  said  he  would  have  nothing  to 
do  with  it.  The  deed  of  settlement 
provided,  that  the  husband  of  any  fe- 
male shareholder  should  not  be  a  mem- 
ber in  respect  of  such  shares,  but 
might  either  dispose  of  the  shares  so 
vested  in  him,  or  at  his  option  be- 
come a  member  on  complying  with 
certain  requisitions : — ffddy  that  the 
defendant  was  not  a  member  of  the 
Company  for  the  purpose  of  execution 
against  him  by  scire  facias  on  a  judg- 
ment against  the  public  officer  under 
the  7  Geo.  4,  c.  46,  a  13.  Dodgson 
V.  Bdi,  967 

INCLOSURE   ACT,   8  &  9  Vicrr. 

a  118. 

See  Pleapino,  IIL  (2). 

ENFANT. 
LiabUUy  for  Railway  CaUs. 

I.  To  a  declaration  for  railway 
calls  the  defendant  pleaded,  that,  at 
the  time  when  he  first  became  the 
holder  of  the  shares,  and  at  the  time 
of  his  making  the  contracts,  by  force 
of  which  the  debts,  causes  of  action, 
and  liabilities  in  the  declaration  men- 
tioned accrued  to  the  plaintiff^  and 
were  incurred  by  the  defendant,  and 
at  the  time  of  his  making  and  enter- 
ing into  the  contracts  by  force  of 
which  the  plaintifib  claim  to  be  enti- 
tled by  law  to  make  the  call  upon  the 


defendant,  as  in  the  declaration  al- 
leged, the  defendant  was  an  infant 
within  the  age  of  twenty-one  yearsL 
Beplication,  that  the  defendant,  at 
the  time  when  he  first  became  the 
holder  of  the  shares,  and  at  the  time 
of  his  making  the  contracts  in  the 
plea  mentioned,  was  of  the  full  age  of 
twenty-one  years.  It  appeared  at  the 
trial,  that  the  defendant  was  the  pur- 
chaser of  the  shares  in  question  whilst 
he  was  an  infant^  and  that,  after  he 
was  of  fiill  age,  a  call  was  made : — 
Heldy  that  the  term  <' contract," 
meant  the  contract  by  which  the  de- 
fendant became  a  shareholder,  and  not 
the  obligation  to  pay  the  calls  under 
the  8  <b  9  Vict.  c.  16,  s.  21;  and,  con- 
sequently, the  plea  was  proved  by 
evidence  of  his  in&ncy  at  the  time  of 
the  transfer  to  him  of  the  shares. 

Quare,  whether  the  word  <'con- 
tnd^  being  so  construed,  the  plea 
was  an  answer  to  the  action.  The 
Birkenhead,  Lamc<Mhire,  and  Cheshire 
JtmcUon  Railway  Company  v.  Pit- 
cher,  24 

2.  To  an  action  for  calls  on  rail- 
way shares,  the  defendant  pleaded 
that  the  Company,  in  pursuance  of 
the  defendant's  application,  granted 
the  shares  to  him  as  the  original  hold- 
er thereof,  and  entered  his  name  in 
the  register  of  shaxeholders  as  the  pro- 
prietor thereof,  and  so  the  defendant 
became  and  still  is  the  original  holder 
of  the  shares  by  contract  with  the 
Company,  and  not  otherwise;  that, 
when  the  shares  were  granted  to  him, 
and  his  name  entered  as  aforesaid, 
and  also  at  the  respective  times  of 
making  the  calls,  the  defendant  was 
an  in&nt;  that  he  never  ratified  or 
confirmed  the  said  application,  grant, 
entiy,  and  proprietorship,  but  the 
same  have  hitherto  remained  wholly 
unratified  and  unconfirmed;  that  he 
has  not  at  any  time  derived  any  pro- 
fit, benefit,  or  advantage  whatsoever 
from  the  shares  or  by  reason  of  his 
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being  the  proprietor  thereof  and  such 
proprietorsliip  has  alvays  been  wholly 
improfitable  and  useless  to  the  defend- 
ant:— Hdd,  on  general  demurrer, 
that  the  plea  was  bad  for  want  of  an 
averment  that  the  defendant  had  re- 
pudiated the  contract,  or,  at  least, 
that  he  continued  a  minor. 

SembU,  that  an  in&nt,  even  in  the 
case  of  a  lease  which  is  disadvanta- 
geous to  him,  cannot  protect  himself, 
if  he  has  taken  possession  and  has  not 
disclaimed;  at  all  events,  unless  he 
still  continues  a  minor.  The  North 
Western  Railway  Company  v.  M^Mi- 
chady  114 

3.  Where  nothing  but  the  simple 
&ct  of  infancy  is  pleaded  to  an  action 
for  railway  calls  against  a  purchaser 
who  has  been  registered,  and  thereby 
become  a  shareholder  in  a  permanent 
character,  the  interest  continuing  to 
be  vested  in  the  infiint,  and  the  sub- 
sequent obligation  to  pay,  such  a  plea 
is  insufficient.  Therefore,  where,  to  a 
declaration  for  railway  calls,  the  de- 
fendant pleaded,  that,  at  the  time 
when  he  first  became  the  holder  of 
the  shares,  and  at  the  time  of  his 
TOftlring  the  contracts  by  force  of  which 
the  debts,  causes  of  action,  and  liabili- 
ties in  the  declaration  mentioned  ac- 
crued to  the  plaintiffs  and  were  in- 
curred by  the  defendant,  and  at  the 
time  of  his  making  and  entering  into 
the  contracts  by  force  of  which  the 
plaintiff  claim  to  be  entitled  by  law 
to  make  the  call  upon  the  defendant, 
as  in  the  declaration  alleged,  the  de- 
fendant was  an  in&nt  within  the  age 
of  twenty-one  years:  to  which  the 
plaintifis  replied,  that  the  defendant, 
at  the  time  when  he  first  became  the 
holder  of  the  shares,  and  at  the  time 
of  his  making  the  contracts  in  the 
plea  mentioned,  was  of  the  full  age  of 
twenty-one  years;  upon  which  issue 
was  joined,  and  a  verdict  entered  for 
the  defendant : — Held,  that  the  plain- 
tiffs were  entitled  to  judgment  non 
obstante  veredicto.     The  Birkenhead^ 


Lanoaehire,  and  CheMre 
Railway  Compamy  v.  PUt^her^       \t\ 

INSOLVENT  ACT,    1  A  2  Vict 

cllO. 

See  Bill  of  Sals. 

Piucnc^  (2). 

Under  the  69th  section  of  the  Ii>- 

solvent  Act,  1  &  2  Vict,  c  110,  the 

words    ''debts  growing   due**   meu 

debts  ascertained  and  payable  in  fb- 

turo.     SkdUm  V.  Motl,  231 

INSOLVENT  DEBTOR 

A  warrant  or  order  under  the  I  k 
2  Vict  c  110,  isBoed  out  of  die  In- 
solvent Debtors  Court,  dated  8th  of 
April,  1850,  was  directed  to  the  keeper 
of  the  Queen's  Prison,  aad  ardend 
that  a  prisoner  therein  named  ahookl 
be  ''  djscharged  forthwith  as  to  the 
detainer  of  S.,"  and,  as  to  the  detainer 
of  H.,  ^  at  the  period  of  three  caleD* 
dar  months  from  the  7th  of  Jannanr, 
1 850,**  (the  date  of  the  vesting  cnder) : 
— Hddy  that  the  instrument  was,  in 
effect,  an  order  to  the  gaoler  to  dis- 
charge the  prisoner  forthwith,  and 
that  he  was  bound  to  obey  the  order: 
— Hdd,  also,  that  such  order  was  a 
good  defence  to  an  action  far  not 
bringing  up  the  party  under  a  habeas 
corpus,  delivered  to  the  keeper  before 
he  had  dischaiged  the  party,  but  re- 
turnable after  such  discharge  '—Bdd, 
also,  that  such  defence  was  admissible 
under  a  plea  of  not  guilty  "  by  sta- 
tute,** under  the  110th  section  of  the 
1  &  2  Vict  c  110. 

QwEre,  whether  an  adjudication  of 
the  Insolvent  Debtors  Ooort,  in  a 
form  similar  to  that  of  the  wanant, 
is  good.     Harvey  v.  Hvdeon^        845 

JOINT-STOCK   COMPANY. 

See  Damages. 

Evidence,  (4),  (6). 
Parties  to  Action,  2. 
Pleading,  I.  (4). 
Railway  Company. 
Winding-up  Act. 


JUDGETS  ORDER 


LANDS  CLAUSES  &a     1003 


Scire  Facias, 

A  sciie  &cia8  may  be  obtained  at 
the  suit  of  a  creditor  against  a  share- 
holder in  a  Joint-stock  Company,  un- 
der the  36th  section  of  the  8  <fe  9  Vict. 
c.  16,  (the  Companies  Clauses  Conso- 
lidation Act) : — QuoBTej  whether  thai 
is  the  sole  remedy. 

Where  a  Company  was  establifihed 
for  the  purpose  of  maVing  a  railway 
in  Ireland,  and  the  plaintiff  had  re- 
covered judgmeat  against  the  Com- 
pany, and  had  issued  a  writ  of  fi.  fisL 
into  the  county  of  Surrey,  to  which 
there  was  a  return  of  nulla  bona,  and 
had  issued  a  testatum  fi.  £sl  into  Mid- 
dlesex, to  which  writ  there  was  a  like 
return,  but  he  had  not  taken  any 
means  to  levy  execution  in  Lrelan^ 
the  Court 'made  the  rule  absolute  to 
issue  a  scire  facias  against  a  sharehold- 
er of  the  Company,  who,  as  chair- 
man and  director  of  the  Company, 
stated  at  a  general  meeting  of  the 
body,  that  the  Company  had  no  funds 
to  meet  the  claims  against  the  Com- 
pany, one  of  those  claims  being  the 
judgment  debt  of  the  plaintiff  Deve- 
reux  V.  Tlte  Kilkenny  and  GreaJL  Bouihr 
em  and  Western  Railway  Compcmy, 
In  re  Emeryy  834 

JUDGE'S  ORDER 

See  Bankbuft  Law  Consolidation 

Acrr,  (3). 

Security  for  Coets. 

A  defendant  obtained  a  Judge's  or- 
der in  the  following  terms : — ^  It  is 
ordered  that  the  plaintiff  do  /arth- 
toUh  give  security  for  costs  to  the  sa- 
tis&ction  of  the  Master,  no  stay  of 
proceedings  in  the  meantime,  the  at- 
torney for  the  plaintiff  hereby  under- 
taking to  find  such  security:" — ffeldf. 
that  the  proper  construction  of  the 
order  was,  that  the  attorney  should 
give  the  security  in  case  further  pro- 
ceedings were  taken,  and,  therefore, 


that  he  was  not  liable  to  an  attach- 
ment for  not  giving  the  security,  no 
further  proceedings  having  been 
taken.     HiU  v.  Fletcher,  470 


JUDGMENT. 
See  County  Coubt,  (2). 

JUDGMENT   NON   OBSTANTE 
VEREDICTO. 

See  Infant,  3. 

Pleadino,  I.  (4);  II.  (7). 

LANDLORD  AND  TENANT. 

See  Condition  Precedent. 
Evidence,  (1). 
Use  and  Occupation. 

The  receipt  of  rent  is  no  waiver  of 
a  continuing  breach  of  covenant. 
Therefore,  where  a  lessee  waa  bound, 
under  penalty  of  forfeiture,  to  repair 
within  a  reasonable  time,  and  sfter 
breach  the  lessor  accepted  rent: — 
Heldf  that  the  reasonable  time  for  re- 
paration did  not  conunence  afresh  af- 
ter such  acceptance  of  rent.  Doe  d. 
Baker  v.  Jones^  498 

LAND  TAX. 

The  Court  of  Exchequer  has  no 
jurisdiction  to  order  the  Commission- 
ers  of  Land  Tax  to  cause  the  propor^ 
tion  charged  upon  a  division  to  be 
equally  assessed.  In  re  ffolbom  Land 
Tax  Ast'esement,  548 


LANDS    CLAUSES    CONSOLI- 
DATION   ACT,   8  &   9  Vict. 

c.  18. 

See  AjmiTRATiON,  (2). 

(1).  AdjwdicaUon  of  Costs  ofArbi- 
tration. 

Under   the   34th  section  of  the 
Lands  Clauses  Consolidation  Act,  (8 
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&  9  Vict.  c.  18),  which  provides  that 
all  the  ooste  of  arbitnition  on  the 
amount  of  compensation  to  be  given 
for  lands  required  to  be  taken  by  a 
public  Company  are  to  be  settled  by 
the  arbitrators,  such  costs  need  not  be 
incorpoiuted  in  the  award,  but  may 
be  ascertained  at  a  subsequent  time 
by  the  persons  who  made  the  award. 

Such  adjudication  of  the  costs  need 
not  be  within  three  months  after  the 
time  of  the  reference. 

The  term  "  the  arbitrators"  in  that 
section  may  mean  either  the  arbitnir 
tors  or  umpire,  according  as  the  com- 
pensation shall  have  been  determined 
by  the  arbitrators  or  umpire. 

In  an  action  for  the  recovery  of 
compensation  awarded  and  the  costs, 
the  declaration  stated  that  the  um- 
pire was  required  by  the  plaintiff  to 
settle  and  determine  the  costs  to  be 
paid  to  him  under  that  Act : — ffM, 
on  special  demurrer,  that  the  aver- 
ment amounted  to  a  statement  that 
the  umpire  was  required  to  adjudicate 
upon  the  costs,  and  was  sufficient. 
Gmdd  V.  The  Staffordshire  PoUeries 
WiUervoorka  Compcmy,  214 

(2).  Lcmds  **  taken'' far  the  Execu- 
tion of  the  Works, 

The  words  ''lands  which  shall  have 
been  taken  for  or  injuriously  affect- 
ed by  the  execution  of  the  works,**  in 
the  6dth  section  of  the  Lands  Clauses 
Consolidation  Act,  (8  &  9  Vict.  c.  18), 
include  such  lands  only  as  are  actun 
aJUy  taken  or  actually  affected  by  the 
works. 

A.,  the  proprietor  of  certain  houses, 
which  were  liable  to  be  taken  for  mak- 
ing a  Railway,  under  the  provisions  of 
the  local  Act  of  the  promoters  of  the 
undertaking,  received  a  notice  under 
the  1 8th  section  of  the  8  <fe  9  Vict.  c.  1 8, 
from  the  promoters,  that  the  property 
would  be  required  by  them  for  the  Rail- 
way, and  the  notice  demanded  the  par- 


ticulara  of  A.'8  interest  thereiii,  ud 
stated  their  willingness  to  purchase  it 
A.  duly  furnished  these  particolus, 
and  a  sum  of  4500^.  was  set  upon  tlie 
property  by  him,  which  amount  lie 
claimed  from  the  promoters  as  a  com- 
pensation for  taking  the  property;  and 
he  required  payment  thereof  or  that 
a  wanant  should  be  isGRied  by  the 
Company,  to  summon  a  juiy  to  Bteea 
the  proper  amount^  un^sr  the  provi- 
sionsof  the  Act  The  Company  took 
no  further  step  in  the  matter : — Hddi 
that^  tmder  these  circumstances^  A 
could  not  maintain  an  action  to  re- 
cover from  them  the  45002.  Biirim- 
shaw  V.  The  Bimwnghafn  and  (hfard 
Junction  RaHlway  Compamyj       475 

LESSOR  AND  LESSEE 

See  Condition  Pbbctedemt,  2. 
Landlord  and  Tenant. 
Use  and  Occupation. 

LIBEL. 

See  EviDENCi^  (8). 

LONDON  POLICE  ACT. 

A  police  constahle  of  the  city  of 
London  has  no  power,  under  the  2  & 
3  Vict  c.  xciv.  to  take  a  penon  into 
custody  without  warrant,  merely  od 
suspicion  that  he  has  committed  a 
misdemeanor.     Bowditch  v.  Baki^ 

378 

LORD   CHANCELLOR 

See  Grammar  School. 
Trial  at  Bar. 

LOTTERY  ACTS. 
See  Bank  Act. 

MALICIOUS  ARREST. 
See  Pleading,  I.  (6). 


MARKET. 


MASTER  AND  SERVANT.   1005 


MARKET. 

A.  penon  who  exposes  goods  lor 
«ale  in  a  public  market  has  a  right  to 
occupy  the  soil  with  baskets  necessaiy 
And  proper  for  ooutaimng  the  goods. 

Trespass  for  taking  the  pl^tifTs 
^oods,  to  wit,  potat(^  baskets^  <&c. 
Plea8>  first,  that  W.  was  possessed  of 
&  close,  called  May  Day  Green,  and 
because  the  goods  were   wrongfully 
upon  the  close,  incumbering  the  same, 
the  defendants,  as  the  servants  of  W., 
took  the  goods  and  removed  them : — 
secondly,  that  T.  was  poenessed  of  a 
cloee,  put  of  land  called  May  Day 
Green,  and  because  the  goods  were 
wron^^ully  \ipoa  the  lastr-mentioned 
dose,  incumbering  the  same,  the  de- 
fendants, as  the  servants  of  T.,  re- 
moved them.      Replication  to  first 
plea,  that  a  niuarket  was  held  upon  the 
close  in  which  kc,  fen:  the  buying  and 
selling  of  provisions,  and  the  pliuntiff 
brought  into  the  cloee  in  which  &c., 
into  the  market,  the  potatoes,  for  the 
purpose  of  selling  the  same,  and  also 
then  brought  the  baskets,  being  ne- 
cessary and  proper  for  holding  and 
containing  the  same,  being  no  incon- 
venience to  the  holding  of  the  market, 
when  the  defendants  of  their  own 
wrong  seized  them.  The  replication  to 
the  second  plea  was  in  similar  terms. 
Rejoinder  to  replication  to  first  plea 
— That  A.,  being  seised  in  fee  of  the 
close  called  May  Day  Green,  and  also 
of  the  market,  demised  the  close  to 
W.;   and   because  the  goods  were 
wrongfully  on  the  close,  the  defend- 
ants, as  the  servants  of  W.,  took  and 
removed  them.     Rejoinder  to  repli- 
cation to  second  plea — ^That  A.,  being 
seised  in  fee  of  May  Day  Green,  and 
also  of  the  market,  which  was  held 
as  well  upon  the  cloee  in  the  second 
plea  mentioned,  as  upon  other  parts 
of  May  Day  Green,  demised  to  W. 
the  said  close  and  other  parts  of  May 
Daj  Green;  that   W.  demised  the 
dofle^  being  such  part  of  May  Day 


Green,  to  T.  for  the  purpose  of  erect- 
ing a  stall  thereon  for  selling  goods 
in  the  market,  the  said  close  not  being 
an  unreasonable  quantity  of  land  for 
that  purpose,  and  there  being  suffi- 
cient ground  left  for  other  persons  re- 
sorting to  the  market;  and  because 
the  goods  were  wrongfdlly  placed  on 
the  close  without  the  leave  of  T.,  the 
defendants,  as  her  servants,  took  the 
goods  and  removed  them : — Held,  on 
demurrer,  that  the  rejoinders  were 
bad,  inasmuch  as  the  demise  to  W. 
was  subject  to  the  right  of  market. 
Taumendv.  Woodruff,  506 

MARRIAGE. 

See  Absujcfsit. 

MASTER  AND  SERVANT. 

(1).  Action  far  wrongful  Dieckofrge, 

1.  To  an  action  for  wrongfully  dis- 
chai^ging  the  plaintiff  from  the  de- 
fendant's service  as  a  traveller  and 
salesman,  the  defendants  pleaded  that 
the  plaintiff  refused  to  obey  the  law- 
ful and  reasonable  commands  of  the 
defendants  with  reference  to  the  plain- 
tiff's conduct  and  proceedings  in  the 
said  employ,  and  that  the  plaintiff  re- 
ceived from  divers  customers  of  the 
defendants  divers  monies  which  he 
wrongfully  appropriated  to  his  own 
use;  wherefore  the  defendants  did,  by 
reason  of  the  premises,  refuse  to  con- 
tinue the  plaintiff  in  their  employ, 
and  therefore  discharged  hiuL  Re- 
plication, de  injurilL  At  the  trial, 
it  was  proved  that  the  plaintiff  had 
misappropriated  the  defendants'  mo- 
nies, but  the  fiict  of  such  misappro- 
priation was  not  known  to  the  defend- 
ants until  after  they  had  discharged 
the  plaintiff: — Hdd,  that,  the  defend- 
ants having  justifiable  cause  for  dis- 
charging the  plaintifi^  the  learned 
Judge  was  wrong  in  leaving  it  to  the 
jiuy  to  say  whether  they  discharged 
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him  for  that  caiue,  for  that  their  mo- 
tive and  intention  was  not  in  issae 
under  the  replication  de  injuria.  Spots- 
wood  V.  Barrow,  1 10 
2.  In  an  action  of  aasompBit  brought 
by  the  plaintiff  a  servant,  for  dismiss- 
ing him  during  the  period  for  which 
he  was  hired,  the  declaration  stated 
that  the  defendant  refused  to  permit 
the  plaintiff  to  continue  in  bis  service 
during  the  term,  and  wrongfully  dis- 
missed him  therefrom.  Plea,  that,  af- 
ter the  making  of  the  agreement,  and 
before  the  discharge  and  diwnissal,  the 
plaintiff  conducted  himself  in  an  im- 
proper and  disobedient  manner,  and 
disobeyed  the  defendant's  lawfiol  or- 
ders; wUhaiU  this,  that  the  defendant 
wrongfuUy  dismissed  and  discharged 
the  plaintiff  without  reasonable  cause; 
concluding  to  the  country.  Issue 
thereon: — ffdd,  that,  although  the 
plea  might  be  bad  on  special  demur- 
rer, •  as  putting  in  issue  an  imma- 
terial allegation  in  the  declaration, 
yet,  as  issue  had  been  taken  on  the 
plea,  the  plaintifTs  misconduct,  as  well 
as  the  fact  of  his  dismissal,  were  in 
issue,  and  consequently  that  evidence 
of  such  misconduct  offered  at  the  trial 
by  the  defendant  was  improperly  re- 
jected, and  that  the  onus  of  such  proof 
lay  on  the  defendant.  lAish  v.  RvMdl, 

203 

(2).  Liability  of  Master  for  Injwry  to 
Servant  by  Negligence  of  FeUow- 
aervarU. 

1.  A  master  is  not  responsible  to 
his  servant  for  injuiy  occasioned  by 
the  negligence  of  a  fellow-servant  in 
the  course  of  their  common  employ- 
ment, provided  the  latter  be  a  person 
of  competent  care  and  skill. 

Therefore,  where  a  servant  of  a 
Railway  Company,  in  discharge  of 
his  duty  as  such,  was  proceeding  in 
a  train  imder  the  guidance  of  others 
of  their  servants,  through  whose  neg- 
ligence a  collision  took  place,  and  he 


waa  killed: — Heldy  that  his  icpreseD- 
tative  could  not  maintain  anactioo 
against  the  Compajay  under  the  9  k 
10  Yict.  c.  9S;  and  Uiat  it  nnde  oo 
difference  in  this  respect  whether  the 
accident  waa  occasioned  by  the  ne^- 
gence  of  the  servants  guiding  the  tain 
in  which  the  deceased  was^  or  of  those 
guiding  the  other  train^  or  of  both 
Hutchinaan  t.  The  York,  Neueai- 
tie,  and  Berwick  EaUwa^  Compaq, 

343 
2.  The  defendant,  a  master  boikkr, 
havhug  amtiacted  to  build  a  certain 
building,  employed  W.  as  a  briddayer. 
The  scflSblding  was  erected  vider  tiie 
superintendence  of  the  defendant  9 
foreman,  the  defendant  not  bong  pre- 
sent^ and  was  oonstracted  by  men  in 
the  employ  of  the  defendant,  who  used 
an  unsotmd  ledger  pole,  in  conse- 
quence of  which  the  scaffold  broke 
while  W.  was  at  work  upon  it,  and 
he  was  thrown  to  the  ground  and 
killed.  The  unsonndnftfia  oi  the  pole 
had  been  previously  pointed  out  to 
the  foreman: — Hdd,  that  no  action 
could  be  maintained  against  the  de- 
fendant under  the  9  &  10  Vict  c  93, 
there  being  no  evidence  that  the  fore- 
man was  an  improper  person  to  em- 
ploy for  that  purpose.  Wigmore'^. 
Jay,  354 

(3).  Liability  of  Sub-CofUradarJor 
Injury  eatued  by  the  Negligence  of 
his  Servcmt, 

A  Railway  Company  entered  into  a 
contract  with  A.  to  construct  a  portioa 
of  their  lina  A.  contracted  with  E, 
who  resided  in  the  country,  to  erect  a 
bridge  on  the  line.  R  had  in  his  em- 
ployment C,  who  acted  as  his  gene- 
ral servant  and  as  a  surveyor,  and  bad 
the  management  of  B.*s  businesBin 
London,  for  which  he  received  an  an- 
nual salary.  R  entered  into  a  con- 
tract with  C,  by  which  C.  agreed  for 
40/.  to  erect  a  scaffold,  which  had  be- 
come necessary  in  the  building  of  tbe 
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bridge;  but  it  was  agreed  that  R  was 
to  provide  the  requisite  materials^  and 
lamps  and  other  lights.  The  scaffold 
was  erected  upon  the  footway  by  C.'s 
workmen,  and  a  portion  of  it  impio- 
perlj  projected;  and  owing  to  that 
and  the  want  of  sufficient  light,  D. 
fell  over  it  at  night,  and  was  injured. 
After  the  accident,  B.  caused  other 
lights  to  be  placed  near  the  spot,  to 
prevent  the  recurrence  of  simjlar  ac- 
cidents:— Heldy  that  an  action  was 
not  maintainable  b j  D.  against  B.  for 
the  injuiy  thus  occasioned.  Kmght 
y.FoXy  721 

MEASURES. 

Under  the  5  k  6  WilL  4,  c.  63,  s.  21, 
earthen  vessels  are  liable  to  seizure  if 
ordinarily  used  as  measures^  and  if  on 
examination  they  are  found  to  be  un- 
just.  Washington  v.  Young^  403 

MEMORANDA,  183,  719,  906. 

MESNE  PROFITS. 

A  mortgagee  out  of  possession,  who 
gives  notice  of  the  mortgage  to  the 
tenant  who  has  occupied  since  the 
mortgage,  cannot  maintain  trespass 
for  mesne  profits  against  the  tenant 
for  the  rents  accrued  due  since  the 
date  of  the  mortgage,  by  mere  entry 
upon  the  land  after  the  notice.  The 
doctrine  of  relation  applies  only  as  be- 
tween disseisor  and  disseisee,  in  which 
case  the  re-entiy  has  relation  back  to 
prior  occupation  by  the  owner,  and 
remits  him  to  his  original  rights. 

Where  the  mortgagee  gave  notice 
of  the  mortgage  to  the  tenant  in  pos- 
session, who  had  become  tenant  sLnoe 
the  mortgage,  and  made  an  entry,  and 
Bub8e(|uently  served  a  notice  of  eject- 
ment upon  the  tenant,  who  gave  a 
judge's  order,  by  which  it  was  agreed 
that  the  action  should  be  stayed  upon 
the  tenant's  undertaking  to  give  up 
possession  of  the  premises  on  a  day 


named  therein;  and,  in  de&ult  there- 
of the  mortgagee  was  to  be  at  liberty 
to  sign  final  judgment,  and  to  issue 
execution  against  the  tenant  for  the 
whole  costs  of  the  action : — Hddf  first, 
that  the  mortgagee  was  not  in  a  con- 
dition to  maintrfiin  an  action  of  tres- 
pass to  recover  the  mesne  profits  firom 
the  date  of  the  mortgage,  inasmuch 
as  he  never  had  such  a  possession  as 
is  necessary  to  support  the  action; 
and  seooncUy,  that  the  Judge's  order 
could  not  be  considered  as  equivalent 
to  a  judgment  by  de&ult  in  eject- 
ment, or  as  any  evidence  of  the  mort- 
gagee's prior  occupation  of  the  premi- 
ses.    lAUhfMy,  Beady,  939 

MINK 
See  Plbadikg,  I.  (7). 

MONEY  HAD  AND  RECEIVED. 

1.  An  action  for  money  had  and 
received  will  not  lie  by  one  tenant  in 
common  against  his  co-tenant,  who 
has  received  more  than  his  share  of  the 
profits,  ^onuwv.  77mwuw,  28 

2.  R,  a  partner  in  the  firm  of  R, 
M,  h  Co.,  opened  an  account  with  cer- 
tain bankers,  in  the  partnership  nama 
B.  was  one  of  the  commissioners  un- 
der an  Act  of  Parliament  for  paving, 
kc.y  a  township,  who  also  had  an  ac- 
count at  the  same  bank  and  were  con- 
siderably in  arrear.  The  commis- 
sioners being  desirous  of  a  further  ad- 
vance, the  manager  of  the  bank  wrote 
to  B.,  offering  to  make  it,  on  condi- 
tion that  he  would  not  withdraw  an 
equal  amount  of  his  account.  B.  wrote 
in  reply,  that  he  wished  to  have  5000^ 
advanced  on  those  terjns,  adding, ''  I 
undertake  not  to  remove  my  fands  to 
the  extent  of  this  extra  advance^  until 
the  same  is  repaid  by  the  oommis- 
sioners."  The  bank  made  the  advance, 
and  subsequently  there  was  a  balance 
on  B.'8  account  of  4876/. :  the  extra 
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advance  not  having  been  repaid: — 
Heldy  that,  <»MniT«mg  that  this  was  a 
partnership  aooount,  B.,  M.,  k  Co. 
could  not  recover  the  balance  as  mo- 
ney received  for  their  use;  and  that 
this  defence  was  available  under  the 
general  issue.  Brawnrigg  v.  Easy  489 
3.  A  mercantile  firm  at  Calcutta, 
by  letter  dated  the  16th  January, 
1841,  requested  the  defendants,  their 
correspondents  in  London,  to  hold  a 
sum  of  money,  payable  on  the  19th 
November  following,  out  of  remit- 
tances and  consignments  on  their  ge- 
neral account,  at  the  disposal  of  the 
plaintiff,  a  merchant  at  Liverpool,  and 
a  creditor  of  the  Calcutta  firm.  On 
the  same  day  the  Calcutta  firm  wrote 
to  the  plaintiff  infonning  him  of  the 
directions  they  had  given  to  the  de- 
fendants. On  the  12th  of  March,  1841, 
the  defendants  wrote  te  the  plaintiff 
**  to  advise"  him  of  the  request  of  the 
Calcutta  firm,  adding — ''at  the  pre- 
sent time  we  are  considerably  in  cash 
advance  for  the  firm,  and  the  oon- 
tdgnments  and  remittances  hitherto 
advised  will,  we  think,  fidl  short  of 
the  engagements  we  are  under  on 
their  account.  We  have,  however, 
registered  the  above,  and  should  re- 
mittances or  consignments  come  for- 
ward  to  enable  us  to  meet  their  wishes, 
we  shall  lose  no  time  in  advising  you." 
On  the  14th  March,  1841,  the  de- 
fendants wrote  to  the  Calcutta  firm 
in  answer  to  their  letter,  that  the  state 
of  their  account  would  not  warrant 
the  defendants  in  meeting  the  requi- 
sition for  the  present ;  but  should  they 
be  in  a  position  to  meet  it  before  No- 
vember they  would  do  so.  By  letter 
of  the  18th  Januaiy,  1842,  the  Cal- 
cutta firm  revoked  their  order  for  the 
appropriation  of  the  money: — Held, 
that  the  ooirespondenoe  did  not  create 
an  absolute  contract  on  the  part  of 
the  defendants  to  pay  to  the  plaintiff 
the  amount  in  question  out  of  the 
remittances  and  consignments;  and 


that,  consequently,  he  could  not  soe 
them  for  money  had  and  xeoei^  for 
his  use.     Malcolm  v.  SooU,         601 

MONEY  LENT. 
See  Husband  akd  Wife,  (1). 

MONEY  PAID. 

The  drawer  of  an  aocommodalimi 
bill  cannot  sue  the  acoepUnr  for  money 
paid  to  his  use  to  the  holder  of  the 
bill,  unless  not  only  the  mon^  ptid 
protanto  discharged  the  liability  of 
the  acceptor,  but  also  the  payment 
was  made  at  hia  request^  either  ex- 
press or  implied.  Therefore,  where 
the  plaintiff  drew  and  indorsed  for  tlw 
accommodation  of  the  defendaDt,  ^ 
acceptor,  a  bill  of  exchange,  whicJi, 
when  due,  was  dishonoured,  and  the 
plaintiff,  without  having  received  no- 
tice of  dishonour,  and  withoat  any 
request  from  the  defendant,  pud  a 
part  of  the  bill  to  the  holder: — HeU 
that  he  could  not  recover  the  amount 
from  the  defendant  in  an  action  for 
money  paid  to  his  use;  for  there  was 
no  implied  undertaking  to  indemnify 
against  a  payment  which  the  dniwer 
voluntarily  made,  with  fiill  knowledge 
that  he  was  not  bound  to  pay. 

Qtimre,  whether  the  same  rule  ap- 
plies to  cases  where  the  legal  obliga- 
tion has  been  discharged  by  dztmn- 
stances  unknown  to  the  drawer.  Slti^ 
V.  Sleigh,  514 

MORTGAGE 

See  Attobnky,  (2). 
Mesne  Pbofits. 
Stamp,  1. 

Statute  of  Limitations,  (1) 
Toll,  (1). 
Use  and  Occupation,  2. 

NEGLIGENCE. 

See  Evidence,  (6),  4. 

Master  and  Sebvaht,  (2),  (3> 


N£GLIOENCR 


PARTIES  TO  ACTION.     1009 


1.  In  an  aotion  for  negligenoe,  it 
appeared  that  the  piaintiff  was  a  pas- 
senger on  an  omnibus  which  was  rac- 
ing with  the  defendant's  omnibus,  and 
in  trying  to  avoid  a  cart  a  wheel  of 
the  defendant's  omnibus  came  in  con- 
tact with  the  step  of  the  onmibus  on 
which  the  plaintiff  was  riding;  which 
caused  the  latter  to  swing  towards 
the  kerbstone,  and  the  speed  render- 
ing it  impossible  to  pull  up,  the  seat 
on  which  the  plaintiff  sat  struck  a- 
gainst  a  lamp-post,  and  he  was  thrown 
off: — Hdd,  that  the  juij  wero  pro- 
perly directed,  that  the  plaintiff  was 
not  disentitled  to  recover  merely  be- 
cause the  omnibus  on  which  he  sat 
was  driving  at  a  furious  rate;  and 
that,  if  the  juxy  thought  that  the  col- 
lision took  place  from  the  negligence 
of  the  defendant's  omnibus,  so  that 
the  other  omnibus  was  not  in  fault  in 
not  endeavouring  to  avoid  the  acci- 
dent, the  defendant  was  liable.  Rigby 
V.  HewUt,  240 

2.  A  person  who  is  guilty  of  n^- 
ligence,  and  thereby  produces  injuiy 
to  anoUier,  cannot  set  up  as  a  defence, 
that  part  of  the  mischief  would  not 
have  arisen  if  the  person  injured  had 
not  himself  been  guilty  of  some  neg- 
ligence. 

Therefore,  where  the  plaintiff,  a 
passenger  on  board  a  steam-boat,  was 
injured  by  the  fidling  of  an  anchor, 
caused  by  the  defendant's  steam-boat 
striking  the  other  steam-boat — Hddy 
that  it  was  improper  to  direct  the 
jury,  that,  if  they  thought  the  colli- 
sion was  owing  to  the  bad  navigation 
of  the  defendant's  steam-boat,  they 
should  find  for  the  plaintiff,  unless 
there  was  negligence,  either  in  the 
stowage  of  the  anchor  or  in  the  plain- 
tiff putting  himself  in  the  place  where 
he  was,  so  as  to  lead  or  contribute  to 
the  mischief;  in  which  case  the  plain- 
tiff could  not  recover. 

Quceref  per  PoUocky  C.  B.,  whether 
a  person  guilty  of  neligence  is  respon- 


sible for  all  possible  oonsequences  of 
it,  although  they  could  not  have  been 
reasonably  foreseen  or  expected. 
GrwrUand  v.  ChapUn,  243 

NEW  TRIAL. 

An  incorrect  ruling  at  Nisi  Prius, 
as  to  the  proper  party  to  begin,  is  no 
ground  for  a  new  trud,  unless  it  also 
appears  that  sabrtaatial  injustice  h«i 
resulted  from  it.  Brandford  v.  Free- 
man, 734 

NIL  DEBET. 
See  Pleadinq,  III.  (3),  2. 

OUTLAWRY. 

Proceedings  in  outlawry  cannot  be 
founded  on  a  ca.sa.  returnable  <<imme- 
diately  after  the  execution  thereof* 
Leoyy.HfMMT,  518 

OVERSEERS. 

See  Promissobt  Note. 

The  1st  and  2nd  sections  of  the 
Stat.  1 1  <k  12  Vict.  c.  91,  do  not  transfer 
the  personal  liability  of  overseers,  for 
debts  contracted  for  legal  proceedings 
relating  to  parish  business,  to  their 
successors  in  office.  Clumtbreev,  Jones, 

229 

PARTICULARS  OF  DEMAND. 
See  County  Court,  (1). 

PARTIES  TO  ACTION. 

Sw  Bailing  Copartnership. 

(1).  Transferree  of  Bond,  under  8  &  9 
Vict.  c.  16. 

The  transferree  of  a  bond,  trans^ 
ferred  to  him  under  the  provisions  of 
the  Companies  Clauses  Consolidation 
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PATENT. 


Act^  (8  &  9  Yict.  a  16),  is  the  party  in 
whoee  name  an  action  upon  the  bond 
must  be  brought.  Vertue  v.  The  JBcutt 
Anglian  RMvoays  Campofny,       280 

(2).  SecretcvryofJoinJU^iock  Compcmy, 

In  covenant  by  the  plaintiff  as  se- 
cretary of  a  Joint-stock  Company^  for 
calls,  the  declaration  stated,  thi^,  by 
indenture  made  by  and  between  the 
several  persons  whose  names  and  seals 
were  or  might  thereafter  be  thereunto 
subscribed,  and  who  had  sealed  and 
delivered,  or  who  might  seal  and  deli- 
ver the  same,  of  the  first  part;  and 
W.  and  M.,  persons  nominated  to  be 
covenantees  for  the  benefit  of  the 
Company,  of  the  second  part ;  the  par- 
ties of  the  first  part  covenanted  with 
the  parties  of  the  second  part,  (inter 
alia),  to  pay  the  caUa.  Averment, 
that,  whilst  the  defendant  was  a  share- 
holder, ^'and  after  the  execution  by 
the  defendant  of  the  said  indenture 
as  aforesaid,"  the  directors  made  a  caUL 
Breach,  non-payment.  The  declara- 
tion contained  no  direct  averment  that ' 
the  defendant  executed  the  indenture. 
By  the  4  &  5  Vict.  c.  xdiL,  after  re- 
citing that  difficulties  had  arisen  in 
legal  proceedings  by  or  against  the 
Company,  since,  by  law,  all  members 
must  be  named  in  such  proceedings, 
and  that  it  was  expedient  that  the 
Company  should  be  rendered  capable 
of  suing  and  being  sued  in  the  name 
of  a  nominal  party,  it  was  enacted, 
that,  in  all  actions  by  or  on  behalf  of 
the  Company,  it  should  be  sufficient 
to  proceed  in  the  name  of  the  secre- 
tary as  the  nominal  plaintiff: — Hdd^ 
on  writ  of  error,  first,  that  the  statute 
authorised  the  secretary  to  sue  on 
this  covenant;  and,  secondly,  that 
the  words ''  after  the  execution  by  the 
defendant  of  the  indenture  as  afore- 
said," implied  that  the  defendant  had 
subscribe  sealed,  and  delivered  the 
indenture;  and  that  they  were,  upon 


general  demurrer,  eqaivalent  to  sudi 
an  averment.  Suthedand  v.  WiUm,  715 


PARTNERSHIP- 

See  Money  Had  akd  Reckivxd,  3, 3. 
Statute  of  LuoTATioKa,  (1). 


PATENT. 

See  QoYKSAJSTtj  1. 

SpecifiooUion — Combinai^an  of  JH 
€md  Old  Ifachdnerif, 

1.  In  the  spedfication  of  a  patent 
for  **  improvements  in  looms  llnr  weav- 
ing," the  plaintiff  declared  that  hie 
improvements  applied  to  that  dass  <d 
machineiy  called  power-looms,  and 
consisted  ^'in  a  novel  anaDgemeot 
of  mechanism,  designed  for  the  par- 
pose  of  instantly  stopping  the  whole 
of  the  working  parts  of  the  loom  when- 
ever the  shutUe  stops  in  the  shed."  He 
then  described  the  manner  in  which 
that  was  done  in  ordinary  looma» 
and  proceeded  thus : — **  The  principal 
defect  in  this  axrangement^  and  which 
my  improvement  is  intended  to  ob- 
viate, is  the  frequent  breakage  of  the 
different  parts  of  the  loom,  oocaaioDed 
by  the  shock  of  the  lathe  or  slay  strik- 
ing  against  the  '  fix>g,'  (whidi  ia  fixed 
to  the  finaming).  In  my  improved  ar- 
rangement the  loom  is  stopped  in  the 
following  manner : — ^I  make  use  of  the 
'swell*  and  the 'stop-rod  finger'  as 
usual;  the  construction  of  the  latter, 
however,  is  somewhat  modified,  beiiig 
of  one  piece  with  the  small  lever  which 
bears  against  the  swell;  bat  instead 
of  its  striking  against  the  stop  or 
'frog'  fixed  to  the  framing  of  the 
loom,  it  strikes  against  a  stop  or  notch 
upon  the  upper  end  of  a  vertical  lever, 
vibrating  upon  a  pin  or  stud.  The 
lever  is  funushed  with  a  small  roller 
or  bowl,  which  acts  against  a  projec- 
tion on  a  horizontal  lever,  causiiig 


PATENT. 


PENALTY. 


1011 


it  to  vibrate  upon  its  centre,  and 
throw  a  dutcli-box  (which  connects 
the  main  driving-pulley  to  the  driy- 
ingHshafb)  out  of  gear,  and  allows  the 
main  driving-pulley  to  revolve  loosely 
upon  the  £iving-cihaffc  at  the  same 
time  that  a  projection  on  the  lever 
strikes  against  the  'spring  handle,* 
and  shifts  the  strap;  simultaneously 
with  these  two  movements  the  lower 
end  of  the  vertical  beam  causes  a 
break  to  be  brought  in  contact  with 
the  fly-wheel  of  the  loom,  thus  instan- 
taneously stopping  eveiy  motion  of 
the  loom  without  the  slightest  shock.** 
After  the  date  of  the  plaintiff's  pa- 
tent, the  defendant  obtained  a  patent 
for  "  improvements  in  and  applicable 
to  looms  for  weaving;**  and  amongst 
them  he  claimed  a  novel  arrangement 
of  apparatus  for  throwing  the  loom 
out  of  gear  when  the  shuttle  failed  to 
complete  its  course.  In  the  defend- 
ant's apparatus,  the  clutch-box  weus 
not  used,  but,  instead  of  it,  the  stop- 
rod  finger  acted  on  a  loose  piece  or 
sliding  frog;  and  instead  of  a  rigid 
vertide  lever,  as  in  the  plaintifiTs  ma- 
chine, the  defendant  used  an  elastic 
horizontal  lever,  and  by  reason  of  the 
pin  travelling  on  an  inclined  plane,  the 
break  was  applied  to  the  wheel  gra- 
dually, and  not  simultaneously.  The 
jury  found  that  the  plaintiff's  arrange- 
ment of  machinery  for  stopping  looms 
by  means  of  the  action  of  the  clutch- 
box,  in  combination  with  the  action  of 
the  break,  was  new  and  useful;  also, 
that  the  plaintiff's  arrangement  of  m»- 
chineiy  for  bringing  the  break  into 
connection  with  &e  fly-wheel  was  new 
and  useful;  and  that  the  defendant*s 
arrangement  of  machinery  for  the  lat- 
ter purpose  was  substantially  the  same 
as  uie  plaintiff's: — Hddj  upon  these 
findings,  first,  that  the  specification 
was  good ;  secondly,  that  the  defend- 
ant had  infringed  the  patent.  Sellers 
V.  Dickinson,  312 


2.  Where  a  patent  is  granted  for 
a  combination  of  several  things,  some 
of  which  are  old  and  some  new,  the 
question  of  novelty  depends  upon  whe- 
'^er  that  which  is  claimed  in  the  spe- 
cification as  a  whole  is  new. 

And  a  person  who,  by  some  chemi- 
cal or  mechanical  equivalent^  imitates 
a  part  of  such  combination  which  is 
new  and  naefal.  is  guilty  of  an  infringe- 
ment  of  the  patent.  NeiwUm  v.  The 
GrcmA  JuncUan  BMvoay  Compcmy, 

331 


PAYMENT. 

Goods  were  left  by  the  plaintiff  in 
the  warehouse  of  K  &  Co.,  at  Hud- 
dersfield,  for  sal&  The  defendant, 
who  resided  in  London,  purchased  a 
parcel  of  the  goods,  and  remitted  the 
price  to  the  plaintiff.  The  defendants 
having  afterwards  purchased  some 
more  of  the  goods^  received  a  letter 
from  T.,  the  clerk  of  K  dk  Co.,  inclos- 
ing an  invoice  and  purporting  to  be 
written  by  K  &  Co.  by  the  procura- 
tion of  the  plaintiff  stating  that 
they  were  authorised  by  the  plaintiff 
to  receive  payment  for  him,  and  re- 
questing the  defendant  to  remit  the 
money  to  them.  The  defendant  ac- 
cordingly remitted  the  amount  by 
cheque,  inclosed  in  a  letter  addressed 
to  E.  dc  Ca,  and  which  was  delivered 
at  their  counting-house;  but  T.  inter- 
cepted the  letter,  and  appropriated 
the  money  to  his  own  use.  T.  had 
authority  frx)m  the  plaintiff  to  receive 
money  paid  over  the  counter  for  goods 
sold  in  the  warehouse,  but  in  no  other 
way: — HM,  that  the  receipt  by  T. 
was  no  payment  to  the  plaintiffl 
Kaife  V.  BreU,  269 
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See  AOBERMENT. 

OHARTRBrPABTY)  2. 

County  Coubt,  (1),  2. 

Infaitt. 

Insolvent  Debtob. 

Lands   Clauses  Consolidation 

Act,  (1). 
Master  and  Sebyant,  (1),  1. 
Market. 

Money  Had  aitd  Rbceiyed,  2. 
Parties  to  Action,  (2). 
Practice,  (4). 

Statute  op  Limitations,  (2). 
Usury. 

I.  Declaration. 

(1).  On  Bcmher^e  Cheque. 

A  declaration,  after  stating  that 
the  defendant  was  summoned  to  an- 
swer the  plaintiff  in  an  action  of  debt, 
alleged  that  the  defendant  made  his 
draft  or  order  in  writing  for  the  pay- 
ment of  money,  called  a  banker's 
cheque,  and  deliYered  the  same  to 
the  pkdntifl^  who  still  was  the  bearer 
thereof;  that  the  cheque  was  present- 
ed at  the  Bank  and  not  paid,  where- 
of the  defendant  had  notice,  and  then, 
in  consideration  of  the  premises,  pro- 
fnieed  ike  plaintiff  to  pay  him  the 
amou/rU  of  the  draft  on  request  Then 
followed  counts  for  goods  sold  and  de- 
livered, and  on  an  account  stated; 
concluding,  *'  whereby,  and  by  reason 
of  the  non-pa3rment  of  the  said  several 
monies'*  actio  accrevit,  yet  the  de- 
fendant has  not  paid  the  sum  above 
demanded: — Held,  on  motion  in  ar- 
rest of  judgment,  that  the  first  count 
was  a  good  count  in  debt,  as  the  alle- 
gation of  the  promise  might  be  re- 
jected as  surplusage. 

Debt  will  lie  against  the  maker  of 
a  bcmker*s  cheque,  by  the  payee  to 
whom  the  maker  has  delivered  it. 
Simpkine  v.  Pothecary,  253 


(2).  In  Cocenani, 

A  declaration  in  covenant  by  tlie 
assignees  of  B.,  a  bankrupt,  statei 
that  by  a  deed  betweoi  B.,  of  tke  first 
part ;  D.  and  S.  his  wife,  of  the  se- 
cond part;  Y.  and  the  said  BL,  de- 
scribed as  trustees,  of  the  thnnl  part ; 
and  the  Thames  Haven  Dodk  ami 
Railway  Company,  the  defendants,  of 
the  fourth  part;  after  recsting  thss 
certain  persons  on  behalf  of  tibe  Coifi- 
pany  had  agreed  to  buy  oertain  pn^ 
mises,  and  that  B.  had  agreed  to  k£ 
the  same,  it  was  witnessed,  tliat,  is 
consideration  of  a  certain  mast  already 

• 

paid  to  B.,  and  in  comddeiation  ci  ih^ 
further  sum  of  2936/.  to  be  paid  to 
B.,  and  to  Y.  and  B.,  aocarding  to 
their  respective  rights  and  intereFt» 
in  the  premises,  on  or  before  the  2->th 
of  March,  1844,  B.,  D.,  a,  and  Y 
agreed  to  sell  the  premises;  and  thai 
B.  would,  at  his  own  expense,  deduee 
a  good  title  to  the  same;  and  that  B^ 
and  all  other  necessary  parties,  would, 
on  or  before  the  said  25th  of  March, 
on  payment  by  the  Ck>mpflny  of  the 
said  sum  of  2936/.,  at  the  costs  and 
chaiges  of  the  Company,  execute  and 
procure  to  be  executed  a  proper  con- 
veyance for  conveying  the  fee-fiim|^ 
of  the  premises;  and  that  the  Coin- 
pany  thereby  agreed  with  K  that 
they  would,  on  or  before  the  said  25th 
of  March,  and  on  the  execution  of 
such  conveyance,  pay  the  said  sum  of 
2936/.,  and  until  payment  of  the  said 
sum  would  pay  interest  on  the  same 
to  B.  and  his  assigns;  that  the  2oth 
of  March  had  elapsed,  and  although 
B.  before  his  bankruptcy,   and  the 
plaintiffs  as  his  assignees  after  it,  were 
willing  and  ready  to  deduce  a  good 
title,  and  though  B.  and  the  neces- 
sary parties  were  ready  and  wiliing, 
on  payment  by  the  defendants  of  the 
said  sum  of  2936/.,  to  execute  a  con- 
veyance, and  would  have  done  so, 
but  that  the  defendants  discharged 
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B.  and  the  plaintifb  firom  deducing 
sach  good  title,  and  firom  executing 
such  conveyanoe:  the  declaration 
then  alleged  as  a  breach,  that  the  de- 
fendantfl  did  not  prepare  a  proper 
conveyance,  nor  pay  to  B.  or  to  the 
plainlaffis  the  Gum  of  2936/L,  or  any 
part  thereof : — Heidy  on  error,  (affirm- 
ing the  judgment  of  the  Court  of  Ex- 
chequer), on  special  demurrer  to  the 
declaration,  firat,  that  the  assignees 
of  a  bankrupt^  suing  on  a  deed  made 
to  the  bankrupt^  are  not  bound  to 
make  pvofert  of  the  deed;  secondly, 
that  the  breach,  that  the  defendants 
had  not  prepared  the  conveyance  nor 
p{dd  the  money,  was  good;  for,  as  the 
deed  provided  that  the  conveyance 
was  U}\)^  alike  costs  and  charges  of 
the  dejendante,  it  lay  on  them  to  pre- 
pare it;  thirdly,  that  the  execution 
of  the  conveyance  and  the  payment 
of  the  money  were  concurrent  acts ; 
but  that  the  deduction  of  a  good  title 
by  B.  was  necessarily  a  condition  pre- 
cedent to  the  preparation  of  the  con- 
veyance, as  the  conveyance  could  not 
be  properly  prepared  until  the  title 
was  deduced;  fourthly,  that  the  aver- 
ment that  the  defendants  discharged 
B.  and  the  plaintiffs  from  deducing 
title,  though  not  alleged  to  have  been 
under  seal,  was  sufficient  on  general 
demurrer;  and,  lastly,  that  it  was  not 
necessary  to  point  out  the  respective 
interests  of  B.  and  others  in  the  mo- 
ney to  be  paid,  as  the  covenant  was 
not  a  covenant  to  pay  the  principal 
sum  to  B.  and  the  others  according  to 
their  respective  interests^  and  the  in- 
terest to  B.,  but  was  a  covenant  to 
pay  to  B.  both  principal  and  interest. 
Tlie  Thames  Ila/ven  Dock  amd  Rail- 
way Company  v.  Brymer,  696 

(3).  In  Action /or  Extortion, 

Semble,  that  in  debt  on  the  29th 
Eliz.  c.  4,  against  the  8heri£f  for  ex- 
tortion, on  executing  several  writs  of 


fi.  fa.,  it  is  not  sufficient  to  allege  that 
the  defendant  took  for  the  said  exe- 
cutions a  certain  sum,  being  a  larger 
recompense  than  is  by  the  statute  li- 
mited, that  is  to  say  £ —  more;  but 
the  declaration  shoidd  state  what  he 
ought  to  have  taken,  and  what  was 
the  excess,  on  each  writ  Berton  v. 
Lawrence,  816 

(4).  In  Action  on  Promissory  Note. 

In  an  action  by  the  manager  of  a 
Joint-stock  Banking  Company  upon  a 
note  indorsed  by  the  defendant  to  the 
Company,  the  declaration  stated,  that 
one  L.  made  his  promissory  note  at  L. 
in  Scotland,  payable  to  the  order  of 
the  defendants,  and  delivered  the  said 
note  to  them,  and  that  they  indorsed 
it  to  the  Company;  that  the  note 
was  not  paid,  although  duly  presented 
for  payment ;  and  that  it  was  protest- 
ed for  non-payment,  whereof  the  de- 
fendant had  notice. — Pleas,  first,  that 
the  defendants  had  no  notice  of  the 
said  note  being  so  protested,  modo  et 
formi;  and  secondly,  that  the  Com- 
pany, between  the  25th  of  May  and 
the  25th  of  July,  1847,  did  not  deliver 
at  the  Stamp-Office  a  return  in  pur- 
suance of  the  7  Geo.  4,  c.  67. — ^Veri- 
fication. 

Held,  that  the  word  <'  whereof^  af- 
ter verdict,  was  not  confined  to  the 
allegation  of  protest,  and  that  the  de- 
claration was  good  in  arrest  of  judg- 
ment.— Mdd,  also,  that  both  the  pleas 
were  bad  non  obstante  veredicto :  the 
first)  on  the  ground  that  no  protest  of 
an  inland  note,  which  it  was  to  be 
taken  to  be,  was  necessary;  and  the 
second  plea,  on  the  ground  that  the 
due  making  of  the  return  mentioned 
in  that  plea  was  not  a  condition  pre- 
cedent to  the  Company's  right  to  re- 
cover upon  the  note.  Bonar  v.  Mit- 
chell,  415 

(5).  In  AcUon/or  Railway  CaUs, 
1.  A  declaration  for  calls  stated, 
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that  the  defendant,  at  the  time  of  the 
mnlriTig  of  the  caUft  thereinafter  men- 
tioned, wcu  and  stiU  is  the  holder  of 
divers  shares,  to  vit,  &e,,  in  the  Com- 
pany, called  &Cf  and  hefore  the  com- 
mencement of  the  suit  wcu  amd  sUU  is 
indebted  to  the  Cbmpanj  in  a  lai^ 
Sam,  to  wit,  d^c.,  in  respect  of  two 
calls  npon  the  said  shares  theretofore 
duly  made  by  the  said  Company,  each 
of  the  said  caUs  being  dec;  whereby 
and  by  reason  of  the  said  sum  of  &c. 
being  wholly  unpaid  to  the  said  Com- 
pany, an  action  hath  accrued  to  the 
said  Company  by  virtue  of  the  special 
Acts  of  Parliament,  viz.  the  Compa- 
ny's Acts,  (incorporating  the  Compa- 
nies Clauses  Consolidation  Act,  8  (fe  9 
Vict,  a  16): — Hddy  on  special  de- 
murrer, that  the  declaration  was  good, 
and  that  it  sufficiently  complied  with 
the  form  gpiven  by  the  8^9  Vict.  c. 
1 6,  s.  26.  The  East  Lancashire  Bail- 
way  Company  v.  Croaeton,  287 

2.  The  form  of  declaration  given 
by  the  26th  section  of  the  8  &  9  Yict. 
c  16,  is  not  applicable  in  an  action 
for  caUs  against  an  executor,  where 
the  calls  were  made  in  the  lifetime  of 
the  testator.  The  Birhenhead,  Lan- 
eashirey  and  Cheshire  Junction  Eail- 
way  Company  v.  Cotestoorth,        226 

(6).  In  Action  /or  Malicious  ArresL 

A  declaration  for  a  malicious  ar- 
rest by  capias  under  the  \  &  2  Vict, 
c.  110,  stated  that  the  defendant  not 
having  any  reasonable  or  probable 
caus^  of  action  against  the  plaintiff  to 
the  amount  for  which  he  maliciously 
caused  the  plaintiff  to  be  arrested, 
fiJsely,  maliciously,  and  unjustly  pro- 
cured from  a  Judge  an  order  for  a  ca- 
pias, by  fidsely  and  maliciously  repre- 
senting to  the  Judge  that  the  plain- 
tifT  was  justly  and  truly  indebted  to 
the  defendant  in  a  certain  sum,  by 
means  of  a  certain  false  affidavit  then 
shewn  and  uttered  by  the  defendant 


before  the  Judge  ;  an^  thfitvopon  n^- 
lidously  caused  a  o^ia«  to  be  iasb^l. 
and  without  any  reajsonable  or  pro^;;^ 
ble  cause  of  action  caxiaed  the  pbis- 
tifT  to  be  arrested  : — Hddy  an  apedil 
demurrer,  that  the  declaratkni  w 
sufficient,  and  that  it  need  not  mop^ 
particularly  set  oat  the  &Iae  statooeLt 
by  which  the  Judge  was  induced  to 
make  the  order,  nor  shew  thai  tb^ 
fiicts  were  fidse  within  the  defend&rt « 
knowledge,  or  that  he  had  not  reajstu- 
able  or  probable  canse  finr  belkrli^ 
them  true.    Boss  v.  I^amum^      3^' 

(7).  In  Action  by  Heversioner, 

A  declaration  in  case  stated,  that 
certain  messuages  and  closes  were  k 
the  occupation  of  the  tenants  of  tb^ 
plaintiffi^   the  reversion  thereof  he^ 
longing  to  them,  and  that  tlie  de- 
fendant so  wrongfully,  cajreleBsiy,  nee- 
ligently,  and  improperly;  and  withoat 
leaving  any  proper  or  sufficient  sup- 
port, worked  certain  mines,  and  dog 
and  got  the  minerals  out  of  the  mhne^ 
near  to  the  said  messuages  and  dosesv 
that  thereby  the  foundations  of  the 
messuages  were  injured,  and,  in  con- 
sequence thereof,  laige  portions  of  the 
buildings  fell  down,  and  the  grcnmd 
on  which  the  buildings  stood  swagged 
and  gave  way: — JETM,  first,  on  wo- 
tion  in  anest  of  judgment,  that  the 
declaration  was  good,  although  it  con- 
tained no  averment  that  the  plaintiffs 
had  a  right  to  have  the  messoages 
supported  by  the  soil  under  which  the 
defendant  got  the  mines;  for,  as  it 
was  neither  alleged  nor  oonld  be  in- 
ferred,  that  the  soD  in  which  the 
mines  were  was  the  defendant's,  or 
that  the  defendant  had  all  the  light  ta 
get  the  mines  which  the  owner  of  the 
adjoining  soil  had,  the  defendant  ms 
primi  &cie  a  wrong  doer;  and  tbere^ 
fore,  as  against  him,  the  declantion 
disclosed  a  sufficient  title. 

Secondly,  that,  as  the  defendant  did 
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'^ork  the  mines  without  leaving  suf- 
ficient support  to  the  plaintifEs*  huild- 
in^  and  land,  thej  were  entitled  to 
&  verdict  on  the  plea  of  not  guilty ; 
for,  if  anj  circumstance  justified  the 
<lefendant  in  getting  the  minerals 
"v^thout    leaving   sufficient  support, 
t;liat  should  have  been  pleaded  bj  way 
of  confession  and  avoidance.    JeffriM 
V.  WilUama,  792 

II.  Plea. 

(1).  In  Abatetn&nt. 

To  an  action  of  debt  for  calls  by  a 
Hallway  Company,  the  defendant 
pleaded  in  abatement  his  privilege, 
as  an  attorney  of  the  Court  of  Com- 
mon Pleas,  to  be  sued  in  that  Court : 
to  this  the  plaintiff  replied,  that  the 
defendant  was  an  attorney  of  this 
Court;  and  the  plea,  after  the  prayer 
of  judgment  by  inspection  of  the  re* 
cord,  concluded  by  an  entry  of  con- 
tinuance by  cur.  adv.  vult.,  and  a  day 
for  judgment  was  given  to  the  plain- 
tiffs:— I/dd,  that  the  plaintifis  were 
entitled  to  judgment,  although  there 
was  no  rejoinder,  as  it  appeared  that 
the  defendant  was  an  attorney  of  this 
Court.  TJte  South  Staffordshire  RaU- 
way  Company  v.  Smith,  472 

(2).  In  Ba/r, 

To  an  action  on  an  indenture, 
whereby  the  defendant  covenanted  to 
pay  R,  the  plaintifTs  testator,  700^., 
the  ddendfucit,  after  setting  out  on 
oyer  the  wiU  and  probate  granted  by 
the  Archbishop  of  Canterbury,  plead- 
ed that  K  died  in  the  parish  of  L., 
and,  at  the  time  of  his  death,  was  re- 
sident and  had  the  indenture  in  that 
parish ;  that  the  parish  of  L.  is  a  royal 
peculiar  and  out  of  the  jurisdiction 
of  the  said  Archbishop,  by  reason 
whereof  the  proving  of  the  will  and 
granting  probate  of  the  goods  of  K., 
in  respect  of  the  said  debt  and  cause 
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of  action,  of  right  belonged  to  the 
Queen  and  not  to  the  Archbishop; 
that  the  will  was  never  proved  be- 
fore, nor  were  letters  testamentary  of 
R  ever  granted  by,  the  Queen ;  and 
the  letters  testamentary  so  produced 
in  Court,  and  granted  by  the  said 
Archbishop,  are  of  no  effect  against 
the  defendant  in  respect  of  the  said 
debt  and  cause  of  action;  and  save 
as  aforesaid,  by  the  granting  of  those 
letters  testamentary,  the  plaintiff  ne- 
ver was  executor  of  R  On  special 
demurrer — Hdd,  first,  that  the  plea 
was  properly  pleaded  in  bar  of  the 
action  genemUy ;  secondly,  that  it  did 
not  amount  to  an  argumentative  plea 
of  ne  unques  executor.  Easton  v. 
Ca/rieTy  8 

(3).  General  lasvs, 

A  dedaiation  in  an  action  under 
the  9  <&  10  Vict.  c.  93,  stated  that  H. 
was  in  the  employ  and  service  of  the 
defendants,  and  that,  in  the  discharge 
of  his  duty  as  such  servant,  he  be- 
came a  passenger  in  a  railway  car- 
riage of  the  defendants,  drawn  by  a 
steam-engine  under  the  guidance  of 
the  defendants,  to  wit,  by  their  ser- 
vants; that  the  defendants  were  pos- 
sessed of  another  steam-engine,  which 
then  was  drawing  other  railway  car- 
riages, and  which  was  under  the  guid- 
ance of  the  defendants,  to  wit,  by 
their  servants;  yet  the  defendants 
conducted  themselves  so  negligently 
in  and  about  the  guidance  of  the  first- 
mentioned  engine  and  carriage,  and 
also  in  and  about  the  guidance  of  the 
other  engine  and  carriages,  that  a  col- 
lision took  place,  and  H.  was  therebv 
killed.  Plea,  that  the  collision  took 
place  solely  through  the  negligence 
of  the  servants  of  the  defendants; 
and  that  the  engines  and  carriages,  at 
the  time  when  <fec.,  were  respectively 
under  the  guidance  of  the  servants  of 
the  defendants,  who  were  fit  and  oom- 
I  petent  persons  to  have  the  guidance 
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of  the  same;  and  that  the  negligenoe 
was  wholly  unauthorised  by  the  de- 
fendants, and  without  their  leave,  li- 
cence, or  knowledge : — Hdd,  on  spe- 
cial demurrer,  that  the  plea  did  not 
amount  to  the  general  issue.  Hut- 
chinson V.  The  York,  NeiDcastUy  and 
Berwick  Ra/Uway  Company,         343 

(4).  In  Action  on  Bill  of  Exchange, 

1 .  To  an  action  on  a  bill  of  exchange 
by  the  indorsee  against  the  execu- 
trix of  the  drawer,  the  defendant 
pleaded,  that  after  the  bill  became 
due,  and  in  the  lifetime  of  the  drawer, 
it  was  agreed  between  the  plaintiff, 
then  the  holder  of  the  bill,  and  the 
acceptor,  without  the  authority  or 
consent  of  the  drawer,  ^'that,  for  a 
good  and  sufficient  consideration  in 
that  behalf,  that  is  to  say,  that  in  con- 
sideration that  the  said  J.  O.  (the  ac- 
ceptor) would,  during  a  certflon  rea- 
sonable time,  to  wit,  during  the  space 
of  one  month  from  the  day  and  year 
last  aforesaid,  use  his  best  endeavours 
to  procure  a  new  and  approved  nego- 
tiable bill  of  exchange  to  be  taken  by 
the  plaintiff  if  satis&ctory  to  him,  in 
lieu  and  substitution  and  for  and  on 
accoimt  of  the  said  bill,  he  the  plain- 
tiff would,  for  and  during  the  period 
aforesaid,  abstain  from  and  forbear 
enforcing  payment  fix>m  J.  O.  of  the 
said  bill  by  proceedings  at  law  or 
otherwise.'*  The  plea  then  averred, 
that  in  pursuance  of  the  said  agree- 
ment, the  said  J.  O.  did  during  the 
said  period  use  his  best  endeavours, 
&c.,^and  concluded  by  alleging,  that 
the  plaintiff  gave  time  to  the  ac- 
ceptor without  the  consent  of  the 
drawer;  and  that  the  drawer  had 
never  ratified  the  agreement. — ^Veri- 
fication. Replication,  de  injuria : — 
Hddy  on  general  demurrer,  that  the 
plea  disclosed  a  sufficient  considera- 
tion for  the  holder  a  promise  to  sus- 
pend the  action  against  the  acceptor, 
and  that  the  surety  was  thereby  dis- 
charged:— IleMy  also,  on  special  de- 


murrer, that  tlie  replicaliop  de  \s^p 
ri&  to  this  plea  ivas  bad  ifo*  ?. 
HaU,  Kh 

2.  Toanactionby  thdindoneeagibn 
the  acceptor  of  a  bill  of  exchange,  x^ 
defendant  pleaded  that  the  drawer  is. 
dorsed  the  biH  to  the  plaintiff  vithoB 
value  or  consideration,  and  that  ih 
plaintiff  always  held  the  same  vitL- 
out  value  or  consideration ;  and  tbi 
after  the  bill  became  due,  the  dia^tr 
accepted  certain  scrip  certificates  frr-nv 
the  defendant,  in  fiill  satia&ction  uj 
discharge  of  the  bilL  Ileplicati<n. 
that  the  bill  was  indorsed  for  a  gor.l 
and  sufficient  consideration.  Le» 
thereon: — Udd,  after  verdict,  that 
the  plea  was  bad,  and  that  the  phiih 
tiff  was  entitled  to  judgment  nm  oV 
stante  veredicto.     Jf tines  v.  Z^mnoH. 

(5).  In  Action  by  Sheriff  ogakiyA  Box- 

Uff. 

A  declaration  stated,  that,  by  in- 
denture made  between  the  jiamtifk, 
a  sheriff  and  the  defi^ndants,  after  re- 
citing that  the  plaintifib  had  appoint 
ed  the  defendant  T.  their  heJM,  tbe 
defendants  covenanted  thatT.  '^should 
not  suffer  any  escape,  nor  permit  uij 
prisoner  in  his  custody  as  bailiff  to 
go  at  laige,"  without  the  consent  d 
the  sheriff;  and  that»  if  any  action 
was  commenced  against  the  plainti& 
<<  touching  or  concerning  any  nuUm 
wherein  T.  should  act^  or  assmne  to 
act,  as  bailifl^"  T.  would  pay  ibe  she- 
riff his  damages  thereby  incuned,  aad 
the  defendants  would  save  barmkn 
the  plaintifis  against  all  actioii8,  ^ 
''for  or  by  reason  of  any  extortion  or 
escape  happening  by  the  act  or  d^- 
&ult  of  T."     The  declaration  tlien 
alleged,  that  the  plaintiffis  as  sheriff 
took  one  H.  on  a  ca.  sa. ;  and  tiiat  E 
escaped  out  of  custody  **  by  the  de- 
fisralt  of  the  defendant  T.,  vaU  not 
otherwise,  the  defendant  T.  then  be- 
ing bailiff  of  the  plaintiff  as  lmchsk^ 
riff"  The  defendants,  after  setting  out 
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t,\ie  deed  on  oyer^  pleaded,  ^'that  the 
clefaalt  by  which  H.  escaped  was  not 
a.  default  of  T.  as  such  bailiff  of  the 
plaintifiEls:** — Heldy  on  special  demur- 
rer^ that  the  plea  was  bad  for  ambi- 
guitjy  as  it  might  mean  either  that 
tlie  default  was  not  the  act  of  T.  as 
liailifi^  or  whilst  assuming  to  act  as 
baili^  or  in  relation  to  his  character 
of  bailiff. 

S&mMe,  that  the  declaration  would 
liave  been  bad  on  special  demurrer, 
for  not  stating  in  what  way  the  de- 
fault occurred.     Oubiti  v.  Thonipaon, 

811 

(6).  Issuable  Plea. 

To  an  action  of  covenant  for  non- 
payment of  an  annuity,  brought  by 
the  administratrix  of  A.  upon  a  co- 
venant, which  stated  that  A.  would 
stand  possessed  of  the  said  sum,  in 
trust  to  pay  the  same  to  £.  S.  (the 
defendant's  wife),  upon  receipt  there- 
of, to  the  use  of  the  defendant's  wife. 
The  defendant  (being  under  terms  of 
pleading  issuably,)  pleaded,  that  the 
intestate  never  executed  the  deed,  nor 
did  he  ever  become  a  trustee  under  it. 
The  plaintiff  having  signed  judgment 
thereon: — Hdd^  that  the  judgment 
was  wrongly    signed.      Limoood  v. 
SfUMre,  234 

(7).  Immaterial  Ismie, 

A  declaration  in  assumpsit  on  a 
special  contract,  by  which  the  defend- 
ant agreed  to  take  a  certain  portion 
of  a  Chip's  cargo  on  her  arrival  at  B., 
after  an  averment  of  readiness  and 
willingness  on  the  part  of  the  plain- 
tiff to  deliver  the  cargo  at  and  after 
the  ship's  arrival  at  B.,  alleged  as  a 
brrach,  that  the  defendant,  before  the 
arrival  of  the  ship  at  B.,  discharged 
the  plaintiff  firom  delivering  the  cargo, 
and   thenceforth    continually   after- 
wards reftised  to  perform  the  agree- 
ment.   The  defendant,  aft;er  pleading 
several  pleas  to  the  whole  declaration, 


pleaded,  thirdly,  as  to  so  much  of  the 
breach  as  related  to  the  discharging 
the  plaintiff  from  delivering  the  car- 
go, and  to  the  refusing  to  perform  the 
agreement,  by  a  traverse  of  those  al- 
legations. Fourthly,  as  to  so  much 
of  the  breach  as  related  to  the  de- 
fendant's having,  before  the  arrival  of 
the  ship,  discharged  the  plaintiff  from 
delivering  the  cargo,  and  refused  to 
perform  the  agreement,  that,  before 
the  arrival  of  the  ship,  the  defendant 
retracted  his  discharge  and  refusal. 
Fifthly,  as  to  the  ''  residue  of  the  said 
breach,"  by  traversing  the  allegation 
of  the  plaintifTs  readiness  and  will- 
ingness to  deliver  the  cargo.  At  the 
tnal,  a  venlict  was  found  for  the 
plaintiff  upon  all  the  issues  but  the 
fifth,  and  that  issue  was  found  for 
the  defendant.  In  the  judgment  roll 
the  damages  were  assessed  ^*  on  occa- 
sion of  the  breach  of  promise  in  the 
declaration  assigned  (other  than  the 
part  of  the  said  breach  in  the  plea 
mentioned),"  at  a  certain  sum;  and 
the  roll  concluded  by  stating  that  the 
plaintiff  is  in  mercy  as  to  the  pre- 
miseS)  as  to  the  issue  found  for  the 
defendant  on  the  fifth  plea: — Heldy 
on  error,  affirming  the  judgment  of 
the  Court  below,  that,  if  the  words 
^  the  re8idft€  of  the  said  breach"  were 
to  be  construed  as  meaning  such  part 
of  the  breach  as  was  uncovered  by 
the  third  and  fourth  pleas,  the  resi- 
due was  nothing,  and  the  plea  was 
immaterial,  as  the  third  plea  covered 
the  whole  of  the  breach;  but  iff  on 
the  other  hand,  the  words  in  question 
were  to  be  taken  as  relating  to  so 
much  of  the  breach  as  was  uncovered 
by  the  fourth  plea,  and  if  that  plea 
covered  only  that  part  of  the  breach 
which  related  to  what  took  place  be- 
fore the  arrival  of  the  ship  at  B.,  as 
the  third  and  fourth  issues  had  been 
found  for  the  plaintiff,  the  issue  raised 
by  the  fifth  plea  was  altogether  im- 
material, and  the  plaintiff  was  sub* 
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stantially  entitled  to  judgment  non 
obstante  veredicto,  and  therefore  that 
the  defendant  had  no  cause  to  com- 
plain ;  so  that,  in  either  view,  the  fifih 
plea  was  wholly  immaterial.  M^Clwre 
V.  RipUy,  140 

III.  Replication. 
(1).  Admissions  by. 

1.  To  an  action  on  a  bond,  the  de- 
fendant pleaded,  that  one  J.  F.  made 
the  bond,  and  the  defendant  also  made 
it,  as  his  surety;  and  that,  after  it 
was  so  made,  the  said  J.  F.  being  un- 
able to  meet  his  debts,  entered  into  a 
deed  with  his  creditors,  of  whom  the 
plaintiff  was  one,  by  which  deed  he 
assigned  all  his  property  upon  trust, 
for  the  benefit  of  the  plaintiff  and  his 
other  creditors,  to  certain  trustees; 
and  that  the  plaintiff  did  by  the  said 
deed  covenant  with  the  said  J.  F., 
that  the  plaintiff  would  not  at  any 
time  thereafter  commence  or  prose- 
cute any  action  or  other  proceeding 
against  the  said  J.  F.,  for  or  by  rea- 
son of  any  debt  then  due  and  owing 
by  him  to  the  plaintiff;  and  thereby 
the  plaintiff  gave  time  to  the  said  J.  F. 
in  respect  of  the  said  debt  and  writ- 
ing obligatory,  in  respect  whereof  the  ^ 
defendant  was  such  surety.  The  plain- 
tiff replied  by  setting  out  the  deed  in 
hcec  verba.  The  deed  contained  (in- 
t^r  alia)  a  proviso  that  nothing  there- 
in contained  should  prejudice  or  affect 
any  claim,  demand,  or  remedy  which 
the  several  parties  thereto,  and  credi- 
tors of  the  said  J.  F.,  then  had  or 
should  have  by  virtue  of  any  mort- 
gage, lien,  charge,  or  other  incum- 
brance against  any  person  who  might 
be  liable  for  the  payment  of  any  of 
the  debts  of  the  said  J.  F.,  in  the 
character  of  a  surety  or  otherwise; 
and  it  witnessed,  that,  in  considera- 
tion of  the  assignment  thereinbefore 
made,  the  seversd  parties  thereto,  and 
creditors  of  the  said  J.  F.,  covenanted 
with  the  said  J.  F.,  that  they  would 
not  at  any  time  commence  or  prose- 


cute any  action,  suit,  or  other  prv 
ceeding  against  the  s^  J.  F^  for  aur 
debt  then  due  from  him  to  them;  a&d 
that,  in  case  of  any  sach  action  or 
suit  being  conmienoed  or  proeecutHl 
by  them,  oontraiy  to  the  terms  of  the 
deed,  the  deed  might  be  pleaded  an  a 
general  release  in  bar  of  anj  sach  ac- 
tion or  suit. — ^Yerificatioii : — HM^  cq 
special  demurrer  to  the  replicadion. 
that  it  was  good,  inasmuch  as  it  ad- 
mitted the  effect  of  the  deed  as  al- 
leged in  the  plea,  but  avoided  ii  br 
the  terms  of  the  proviso.  Stevesis  t. 
Stevens,  506 

2.  To  an  action  upon  certain  lalk 
of  exchange,  drawn  by  M.  Jt  Sons 
upon  and  accepted  bj  the  defiaMbnt^ 
and  payable  to  the  plaintiff  at  cer- 
tain periods  after  date,  the  defendant 
pleaded  that,  after  the  bills  beeaiBe 
due,  M.  &  Sons  made  an  agreemeot 
with  the  acceptor  to  diachaxge  him  on 
receiving  28.  9d.  in  the  pound  upoo 
(inter  alia)  the  said  acceptance,  in  con- 
sideration of  the  payment  of  a  certain 
specified  sum  in  settlement  of  thetr 
<&fferenoes  of  account,  and  that  the 
plaintiff  took  the  bills  after  the  agree- 
ment. The  plea  contained  averments 
that  M.  &  Sons  were  the  holders  of 
the  bills  at  the  time  the  agreement 
was  made,  and  that  they  afte-wards 
(^tt?erec?themtotheplaiiitiffl  Theres 
plication  traversed  the  former  of  these 
allegations : — Held,  that,  although  the 
replication  admitted  a  delivery  of  the 
bill  by  M.  &  Sons  to  the  plaintiff  after 
the  making  of  the  agreement,  that  it 
did  not  admit  such  a  delivery  as  to 
give  the  plaintiff  a  new  title  to  the 
bill,  and,  consequently,  that  the  repli- 
cation was  good  as  putting  in  issue  a 
substantial  averment  in  the  plea.  Cor- 
leU  V.  Booker,  197 

(2).  To  Plea  of  Common  of  Paslwn. 

To  trespass  quare  dausum  fii^'t, 
the  defendant  pleaded  that  the  locus 
in  quo  was  in  the  borough  of  H.,  which 
was  an  ancient  borough,  and  that  the 
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I>urge88e8  thereof  were  a  body  corpo- 
rskte  by  the  name  of  the  Burgesses  of 
tbe  Town  of  H. ;  that  the  Earl  of  A., 
l>emg  seised  in  fee  of  certain  land, 
>«rhereof  the  locus  in  quo  was  part,  by 
charter  granted  to  the  bui^esses  of 
the  town  of  H.,  their  English  heirs 
and  successors,  and  their  tenants,  com- 
mon of  pasture  in  the  said  land  for  all 
their  cattle  within  the  town  of  H., 
levant  and  ooucliant.     The  plea  then 
stated,  that  the  defendant  was  a  bur- 
gess of  H.,  and  an  English  successor 
of  the  burgesses  of  H.,  to  whom  the 
^rant  was  made,  and,  as  such  burgess 
and  English  successor,  ought  to  have 
common  of  ])asture  for  his  cattle  le- 
vant and  couchant  within  the  borough 
of  H. ;  wherefore  he  placed  his  cattle 
there,  which  was  the  trespass  oom- 
]>lained  of    Replication,  that  the  de- 
fendant ought  not  to  have  common  of 
pa^ure  for  his  cattle  levant  and  cou- 
chant within  the  borough  of  H.,  modo 
et  formi : — Held,  that  the  replication 
only  put  in  issue  the  &ict  of  the  de- 
fendant having  such  right  of  common 
as  was  stated  in  the  plea;  and  there- 
fore the  plaintiff  could  not  give  evi- 
dence that  the  right  of  common  was 
extinguished  by  proceedings  under 
the  Inclosure  Act,  8  &  9  Yict.  c.  1 18 ; 
but  he  ought  to  have  shewn  in  what 
way  the  grant  ceased  to  operate,  by 
replying  the  &ct8  specially. 

Held,  also,  that  the  plea  was  bad, 
inasmuch  as  it  alleged  a  grant  to  the 
Corporation  of  H.  in  their  corporate 
capacity,  and  not  for  the  benefit  of  the 
individual  burgesses.  Fanrry  v.  Tho- 
nvoBy  37 

(3).  To  Plea  of  Setoff, 

1.  To  a  plea  of  set-off  in  debt  on 
simple  contract,  the  plaintiff  replied, 
as  to  49^.  16«.  10(^.,  parcel  of  the  debt, 
that  the  causes  of  set-off,  so  far  as  the 
same  related  to  49Z.  16«.  lOdl,  did  not 
accrue  within  six  years,  concluding 
with  a  verification.     And  as  to  the 


residue  of  the  causes  of  action,  the 
plaintiff  says,  that  he  was  not  nor  is 
indebted  modo  et  forma;  concluding 
to  the  country : — Held,  on  special  de- 
murrer, that  the  replication  was  bad. 

The  plaintiff  should  in  such  case 
reply,  that  part  of  the  subject-matter 
of  the  set-off  is  barred  by  the  statute, 
and  that  he  is  not  indebted  to  the 
defendant  in  any  sum  which  (exclud- 
ing the  j>art  so  barred)  equals  the 
amount  of  the  plaintiff^s  demand. 
Mead  v.  Bashfard,  336 

2.  To  an  action  against  the  pub- 
lic officer  of  a  banking  copartnership 
for  money  lent,  <fec.,  the  defendant 
pleaded,  by  way  of  set-off,  that  the 
plaintiff  was  the  holder  of  certain 
shares  in  the  co-partnership  under 
their  deed ;  and  after  setting  out  the 
deed  under  which  the  copartnership 
was  formed,  averred  that  a  certain 
sum  was  owing  for  calls  made  in  pur- 
suance of  the  terms  of  the  deed  (set- 
ting out  and  averring  performance  of 
certain  matters  required  by  the  deed 
for  the  purpose  of  maJcing^such  calls 
good).  To  this  the  plaintiff  replied 
nil  debet : — Heldy  on  special  demurrer, 
that  the  replication  was  bad,  inasmuch 
as  the  debt  arising  from  the  calls  was 
founded  solely  on  the  deed: — Hdd, 
also,  that  a  similar  replication  to  a 
like  plea  of  set-o£^  which  stated  the 
plaintiff  to  be  holder  of  certain  shares 
obtained  by  purchase,  was  bad. — Held, 
also,  that  the  pleas  were  good.  Mil- 
vain  V.  Mather,  55 

POLICE  CONSTABLE. 
See  LoKDoy  Police  Act. 

POLICY  OF  ASSURANCE. 

See  Stamp,  1. 

POWER. 

FvhluxUion  of  WiU, 

By  deed,  certain  estates  were  set- 
tled to  the  use  of  such  person  or  per- 
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sons,  iu  such  parts,  shares,  and  pro- 
portions, maimer,  and  form,  and  for 
such  ends,  intents,  and  purpoees,  and 
imder  and  subject  to  such  powers, 
provisoes,  and  limitations  as  S.  S. 
should,  by  deed,  as  therein  mentioned, 
or  by  her  last  will  and  testament,  or 
any  writing  purporting  to  be  or  in 
the  nature  of  a  ]Bst  will  and  testament, 
to  be  by  her  signed  and  pMiahed  in 
the  presence  of  and  attested  by  two 
or  more  credible  witnesses,  and  which 
she  was  thereby  authorised'  to  make 
and  execute,  direct  or  appoint. 

S.  S.,  by  her  will,  dated  in  1826, 
(in  which  year  the  testatrix  died),  de- 
vised the  estate  to  certain  persons, 
and  appointed  executors,  and  signed 
and  sealed  her  said  will.  The  attest- 
ation clause  was  as  follows : — *^  Signed 
and  sealed  in  the  presence  of  H.  O., 
of  <fec.,  and  M.  K,  of  ^.*' 

Udd,  that,  as  seaJUmg  the  will  in  the 
presence  of  two  witnesses  amounted 
to  a  publication  of  it,  the  attestation 
sufficiently  expressed  that  the  will 
was  published,  and  that  the  publica- 
tion was  attested  as  required  by  the 
power,  and,  therefore,  tluit  the  power 
was  well  executed.  Vinoent  v.  The 
Bishop  ofSodor  and  Mttn,  683 

PRACnCR 

See  Amendment. 

Attorney,  (1),  1,  2. 
Joint  Stock  Company. 
Judge's  Order. 
New  Trial. 
Outlawry. 
Trial  at  Bar. 
Writ  of  Summons. 

(1).  Chomffing  Venue. 

One  of  several  defendants  may,  in 
general,  change  the  venue  on  the  com- 
mon affidavit,  without  the  consent  of 
the  others;  and  if  the  latter  are  pre- 
judiced by  that  step,  they  should  ap- 
ply, on  special  grounds,  to  bring  it 
back.     Job  V.  B^Merfiddy  827  | 


(2).  Security /or  CosU. 

A  Judge's  order  directing  the  real 
plaintiff,  in  an  action  brought  by  a 
nominal  plaintiff^  who  is  insolvent,  to 
make  bimaftlf  responsible  for  the  de- 
fendant's costs  thei«in,  is  wrong,  and 
ought  to  be  amended,  as  the  defisod- 
ant  is  in  such  case  entitled  to  secu- 
rity for  his  costs  to  the  sads&etion  of 
the  Master.  Mais  v.  If*yamara,  267 


(3).  DeposU  in  Lieu  of  BaHL 

Where  a  party  arrested  1^  capias 
under  the  1  &  2  Vict.  c.  110,  depo- 
sits money  with  the  sherifl^  nnder 
the  4th  section,  which  is  paid  into 
Court,  and  neglects  to  take  any  fur- 
ther steps,  the  plaintiff  is  entitled  to 
take  the  amount  (subject  to  taxaimi) 
out  of  Court,  without  awaiting  the 
final  determination  of  the  suit.  Ny- 
sen  V.  Buysenaers,  857 

(4).   Variance  between  Flea  and  Ab- 

stra^sL 

To  an  action  for  calls,  in  which  the 
declaration  contained  allegations  that 
a  board  of  directors  met  to  make  a 
call,  that  another  board  met  to  deta*- 
mine  how  notice  of  a  call  shonid  be 
given,  and  a  third  meeting  met  to  de- 
termine when  the  call  should  be  paid, 
the  defendant  having  obtained  leave 
to  plead  (inter  alia)  ^  that  the  peratms 
alleged  as  having  made  the  call  did 
not  constitute  a  board  of  diiecton,* 
pleaded,  ''that  the  said  peraons  in  the 
said  declsiation  mentioned  as  ooosti- 
tuting  a  board  of  directorB  of  the  said 
Company  did  not  constitute  such 
board,  modo  et  formi;"  the  plaintiff 
signed  judgment  thereon,  which  judg- 
ment was  set  adde  by  a  Judge's  order: 
— Held,  that  judgment  was  rightly 
signed,  and  the  Court  set  the  order 
aside,  but  without  the  costs  of  such 
application,  allowing  the  defendant  to 
plead  de  novo  on  terms.  WiUs  v.  Ro- 
binson, 302 


PRIVY  COUNCIL. 


PROMISSORY  NOTE.    1021 


(5).  Co9U  of  iha  Day, 

A  plaintiff  having  entered  his  cause 
on  the  commission  day  for  trial  at  the 
Aasixes,  on  the  following  day  caused 
it  to  be  called  on  oat  of  its  turn,  in 
order  that  a  witness  might  be  called 
on  bis  subpoena.     That  was  accord- 
ingl  J  done,  and  the  witness  not  ap- 
pearing, the  plaintiff  withdrew  the  re- 
cord, having  been  told  by  the  Judge's 
clerk  that  he  might  re-enter  it  before 
twelve  o^clock.     The  defendant  then 
delivered  a  ne  recipiatur,    on    the 
ground  that  a  record  could  not  be 
entered  after  the  sitting  of  the  Court, 
and  the  Judge  so  ruled   The  witness 
afterwards  came  into  Court,  and  the 
plaintiff  then  offered  to  tiy,  or  that 
the  cause  should  stand  at  the  bottom 
of  the  list;  but  the  defendant  refus- 
ed:— Heldy  that  the  defendant  was 
not  entitled  to  the  costs  of  the  day, 
since  it  was  through  his  own  de&ult 
that  the  cause  was  not  tried.  Pope  v. 
Fleming^  249 

(6).  Staying  Proceedings. 

In  an  action  of  debt  brought  in  the 
superior  Courts  to  recover  the  sum  of 
9L  10«.,  the  defendant  pleaded,  except 
as  to  8^.  14^.,  never  indebted,  and  as 
to  that  sum  tender  before  action,  and 
payment  of  that  amoimt  into  Court. 
A  verdict  having  been  foimd  for  the 
plaintiff  for  16«.,  the  Court  refused  to 
stay  the  proceedings  upon  payment  of 
the  debt,  without  costs,  on  the  ground 
that  the  action  was  Mvolous,  as 
brought  to  recover  a  simi  less  than 
40«.    NwrdMi,  V.  Fcmhamke^  738 

PRINCIPAL  AND  AGENT. 

See  Evidence,  (1). 
Payment. 

PRIVY  COUNCIL. 

Under  the  25  Hen.  8,  c.  19,  an  ap- 
peal lay  from  the  Archbishop's  Court 


to  the  Delegates  in  all  spiritual  causes, 
whether  touching  the  King  or  not; 
and,  therefore,  by  the  2  &  3  Will.  4, 
c.  92,  there  is  now  an  appeal,  in  such 
cases,  to  the  Judicial  Committee  of 
the  Piivy  Council,  whose  decision  is 

Semble,  that  the  9th  section  of  24 
Hen.  8,  c.  12,  which,  in  matters  touch- 
ing the  King,  gives  an  appeal  from 
certain  Ecclesiastical  Courts  to  the 
Upper  House  of  Convocation,  is  re- 
pealed by  the  25  Hen.  8,  c.  19. 

Qwjere — ^Whether  a  proceeding  by 
duplex  querela  is  a  ^'  matter  touching 
the  King"  within  the  24  Hen.  8,  c.  12, 
s.  9.  In  re  Qorham  v.  7%*  Bishop  of 
Exeter,  630 

PROFERT. 
See  Pleading,  I.  (2). 

PROHIBITION. 

See  County  Coubt,  (1), 
PaivY  Council. 


PROMISSORY  NOTE. 

See  Pleading,  I.  (4). 
Winding-up  Act,  1. 

A  parish  vestry  having  resolved  to 
borrow  money  for  the  purpose  of  build- 
ing almshouses,  the  money  was  in  1 830 
advanced  by  the  plaintiff  upon  the  se- 
curity of  a  promissory  note  payable  to 
him,  or  bearer,  on  demand,  with  in- 
ter^, and  signed  by  the  defendants 
thus: — "J.  H.,  churchwarden,  J.  E., 
overseer,  or  others  for  the  time  being. ^ 
The  interest  had  been  regularly  paid 
by  the  overseers  for  the  time  being  up 
to  1847,  but  the  defendants  had  never 
paid  the  interest,  or  in  express  terms 
authorised  the  parish  officers  to  pay 
it  for  them.  The  defendants  having 
pleaded  the  Statute  of  Limitations  to 
an  action  on  the  note — Held^  that  it 
was  a  question  for  the  jury,  whether, 
by  the  form  of  the  note,  the  defend- 
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ants  had  not  constituted  the  parish 
officers  for  the  time  being  their  agents 
for  the  payment  of  interest,  so  as  to 
take  the  case  out  of  the  statute.  Jone» 
V.  Hughes^  104 

PROVISO. 

See  Condition  Precedent. 
Pleading,  III.  (1). 

PUBLICATION. 
^<90  Power. 

PUBLIC  OFFICER 
See  Banking  Copa&tnebship. 

QUEEN  ANNE'S  BOUNTY. 
Sw  Evidence,  (3). 

QUEEN'S  PRISON,  (KEEPER 

OF). 
See  Insolvent  Debtor. 

RAILWAY  COMPANY. 

Se6  Arbitration,  2. 
Bankrupt. 
Contract. 
Evidence,  (4),  (6). 
Infant. 

Joint  Stock  Company. 
Lands  Clauses  Consoudation 

Act. 
Master  and  Servant,  (2),  1, 2 ; 

(3). 
Pleading,  I.  (2),  (5). 
Statute. 
ToL^  (2). 

(1).  C<ynJbra/A  by, 

1.  A  Railway  Company,  duly  incor- 
porated by  Act  of  Parliament,  enteiv 
ed  into  an  agreement,  not  uiider  their 
seed,  inth  a  contractor,  that  he  should 
execute  certain  works  upon  their  Rail- 
way, for  the  purpose  of  changing  the 
system  of  locomotion  which  they  then 
employed,  the  rope  and  stationary  en- 


gine system,  to  the  ordinazy  locomo- 
tive principle.  The  contractof;  In 
pursuance  of  the  agreement^  entered 
upon  the  works,  and  perfonned  a  por- 
tion of  them ;  but  before  they  were 
completed  he  was  dismissed  by  the 
Company : — Held,  that  he  could  not 
recover  tiie  value  of  this  work.  -Oiffgle 
V.  HieLondon  wad  BlackwaU  Raakoay 
Compamfi  442 

2.  A.  and  B.  having  enteied  into  a 
joint  agreement  with  a  Railway  Com- 
pany to  execute  a  oontract,  called 
"  The  Morley  contract,"  for  the  con- 
struction of  a  tunnel  upon  the  line^ 
A.  assigned  all  his  right  and  intcEest 
in  the  contract  to  R,  and  the  latter 
agreed  to  pay  A.  a  given  som  ^  on 
the  c(»npletion  of  the  said  oontiact."* 
After  this  agreement  had  been  enter- 
ed into  between  A.  and  B.,  it  became 
necessary  to  alter  the  levels  of  the 
line,  and  B.  by  agreement  with  the 
Company  abandoned  the  contract^ 
and  another  was  entered  into  between 
the  Company  and  other  persons,  un- 
der which  the  tunnel,  at  the  altered 
level,  was  completed : — Held,  that  A. 
was  not  in  a  position,  upon  the  oomr 
pletion  of  the  substituted  contract,  to 
maintain  an  action  against  B.  for  the 
payment  of  the  sum  stipulated  to  be 
paid  by  his  agreement  with  A.  Hufnr 
phreys  v.  JoneSj  952 

(2).  Action  far  CaUs. 

A  call  made  payable  byinstahnents, 
imder the  8  & QYict.  c  1 6,is  good ;  but 
an  action  of  dd>t  will  not  lie  for  the 
recovery  of  an  instalment,  before  the 
time  for  the  payment  of  all  the  instal- 
ments has  arrived.  The  AmbergtUe, 
yattvngha/m,  and  BoHon^  and  Ecuiem 
Jtmctum  Railwa/y  C&mpcmy  v.  CouU- 
hard,  459 

(3).  Action  to  recover  hack  Deposil, 

In  July,  1845,  a  Railway  Company 
was  provisionally  registered,   and  a 
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prospectus  iBBued,  headed — '^Capital, 
2,500,000^,  in  100,000  ahares  of  251 
each."    On  the  6th  of  October,  1845, 
the  plaintiff  applied  for  200  shares  by 
letter,  in  which  he  said,  "  I  agree  to 
accept  the  same  or  any  portion  there- 
oi^   cnibject  to  the  pxoyisions  of  the 
sabacribers*  agreement;  and  I  further 
agree  to  execute  the  same  and  any 
other  agreement  or  deeds,  and  to  pay 
the  deposit  when  required."     On  the 
11th  of  October  a  letter  of  allotment 
of  100  shares  was  sent  to  the  plain- 
tiff containing  notice  to  pay  the  de- 
posit on  or  before  the  20th  of  October, 
and  adding — ''I  beg  also  to  inform 
you,  that  scrip  for  the  shares  will  be 
delivered  to  you  in  exchange  for  this 
letter  and  receipt,  upon  your  execut- 
ing the  parliamentary  contract  and 
subscribers*  agreement,  which  lies  here 
for  signature  until  further  notice,  and 
afterwards  at  such  other  places  as  will 
be  hereafter  notified."    The  plaintiff, 
who  resided  at  Exeter,  paid  the  depo- 
sit on  the  20th  of  October,  and  on 
the  3rd  of  December  the  subscribers* 
agreement  was  sent  to  Exeter,  and 
the  plaintiff  had  an  opportunity  of 
executing  it,  but  did  not.    It  did  not 
appear,  however,  that  he  was  called 
upon  to  execute  it,  nor  that  any  no- 
tice was  given  to  him  that  the  deed 
was  at  ]^eter.     The  subscribers'  Br 
greement,  which  bore  date  the  15th 
of  October,  authorised  the  directors 
to  take  such  measures  and  incur  such 
preliminary  expenses  as  they  might 
think  advisable,  to  increase  or  dimi- 
nish the  capital  of  the  Company,  to 
extend  the  railway,  or,  if  they  should 
think  fit,  to  abandon  the  undertak- 
ing. It  also  specially  authorised  them 
to  apply  the  deposits  in  payment  of 
the  expenses,  and  the  deposits  were 
so  appHed;  but  the  undertaking  was 
ahandoned  in  consequence  of  the  al- 
lottees not  furnishing  sufficient  fiinds 
to  carry  it  on,  and  without  any  fraud 
or  misconduct  on  the  part  of  the  ma- 


naging oomnuttee.  On  the  winding 
up  of  the  oonoem,  a  oonmiittee  of  in- 
quiry had  been  appointed,  and  the  de- 
fendant, one  of  the  managing  conmiit- 
tee,  handed  to  them  the  minute-book, 
containing  an  entry  made  by  the  se- 
cretary of  the  Company  in  the  course 
of  his  duty,  of  a  certain  resolution 
proposed  by  the  defendant  at  a  meet- 
iag^Z>  ^mmittee  of  mapagement. 
In  an  action  by  the  plaintiff  to  reco- 
ver back  his  deposit  as  upon  a  fidlure 
of  consideration,  the  learned  Judge 
ruled  that  this  resolution  was  evi- 
dence against  the  defendant;  and  he 
told  the  jury  that,  if  they  thought 
that  the  project  had  been  abandoned 
as  abortive  at  the  time  the  action  was 
commenced,  they  should  find  for  the 
plaintiff  On  a  bill  of  exceptions  to 
this  ruHng — Held,  first,  thatthe  learn- 
ed Judge  was  right  in  admitting  the 
resolution  in  evidence. 

Secondly,  that  the  direction  of  the 
learned  Judge  was  correct,  since  the 
plaintifi*8  claim  was  founded  on  the 
failure  of  the  project,  and  his  want  of 
consent  or  acquiescence  in  the  appli- 
cation of  the  money,  and  there  was 
no  evidence  of  consent  or  acquiescence 
besides  the  letters  and  the  subscribers* 
agreement;  and,  the  latter  document 
not  being  in  existence  at  the  time  of 
the  plaintiff*s  application  for  shares, 
he  was,  by  his  letter  of  the  6th  of  Oc- 
tober, subjected  only  to  the  terms  of 
such  an  agreement  as  the  directors 
might  properly  call  on  him  to  exe- 
cute; and  that  the  agreement  in  ques- 
tion was  not  of  that  description,  inas- 
much as  it  purported  to  give  the  di- 
rectors larger  powers  thim  the  7  &  8 
Yict  c  110,  s.  23,  authorised  them  to 
assume;  and  also  purported  to  enable 
them  to  expend  the  deposits  in  the 
exercise  of  such  excessive  powers. 
Ashpitd  r.  SercoTnbe,  147 

RATE 
See  BosouoH  Rate. 
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SHIP. 


RECEIPT. 

See  Stamp,  2. 

RELEASE. 

See  Attorney,  (2). 
Covenant,  (2). 

In  an  action  for  diyidends  sold  and 
aasigned,  and  on  an  account  stated,  it 
appeared,  that  the  plaintiff  being  en- 
titled to  the  dividends  on  certain 
Bank  stock,  agreed  to  sell  them  to 
the  defendant  for  \15L  After  the 
baigain  was  made,  it  was  found  that 
the  stock  was  standing  in  the  name 
of  the  Acoountant-Genend,  and  that 
it  required  an  order  of  the  Court  to 
enable  the  defendant  to  receive  the 
dividenda.  It  was  then  agreed  that 
the  deed  of  traiufer  should  be  exe- 
cuted, and  the  question  as  to  the  costs 
of  obtaining  the  order  should  be  re- 
ferred to  two  solicitorB.  The  deed  was 
accordingly  executed,  and  the  sum  of 
1252.  paid  bj  the  defendant  to  the 
plaintiff  at  the  time  of  its  execution. 
The  deed  stated,  that  the  whole  pur- 
chase-money was  paid,  and  released 
it;  but^  in  pursuance  of  a  previous 
arrangement,  the  defendant  retained 
50A  to  abide  the  event  of  the  refers 
ence.  The  plaintiff's  evidence  con- 
sisted of  a  paper  signed  by  the  de- 
fendant, in  which  credit  was  given  for 
1 252.,  and  5021  stated  as  remaining  due. 
The  defendant  gave  in  evidence  the 
deed  of  transfer,  and  also  an  agree- 
ment signed  by  iho  parties  at  the  time 
of  signing  the  above  paper,  to  refer 
the  question  as  to  the  above-men- 
tioned costs^  and  an  arrangement 
whereby  the  502L  was  to  abide  the  de- 
cision of  that  question : — Hdd^  firsts 
that  the  plaintiff  could  not  recover 
the  remainder  of  the  purchase-money 
under  the  first  count,  inasmuch  as 
there  was  no  debt  until  the  deed  was 
executed,  and  upon  its  execution  the 
debt  was  i*eleased.     Secondly,  that 


there  was  no  evidence  of 
stated.     Baker  v.  HeoKfd, 
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REPLEVIN. 

See  Borough  Rate. 
Evidence,  (1). 
Statute  of  LuoTATiONa,  (2). 


REVENUEu 

The  owner  of  a  vessel,  who  know- 
ingly lets  it  for  the  puipose  of  fetdiing 
goods  to  be  landed  without  payment 
of  duty,  is,  if  the  goods  are  so  landed, 
liable  to  penalties  under  the  8  &  9 
Vict.  c.  87,  s.  46,  as  a  person  **  con- 
cerned" in  the  illegal  unshipping  of 
goods.  ITie  Attorney -Otnercd  v.  R€b- 
san,  790 


REVERSIONER. 
See  PiAABiKO,  I.  (7). 

RIGHT  TO  BEGIN. 
iS(00  New  Tbial. 

ROYAL  PECULIAR 
See  Pleading,  II.  (2). 

SCIRE  FACIAS. 
See  Joint  Stock  Company. 

SECURITY  FOR  COSTS. 
See  JuDQE*s  Obdbb. 

SET-OFF. 

See  County  Coubt,  (1),  2. 
Plbabino,  III.  (3). 

SHERIFF. 
See  Pleading,  I.  (3);  IL  (5). 

SHIP. 
See  Warranty. 


STAMP. 


STATUTE. 
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SMALL  DEBTS  ACT. 
See  CoOTB,  (2). 

(1).  "  Cofrrying  0%  Buemees/' 

1.  A  derk  in  the  Admiralty, 
who,  as  such,  attends  daily  at  an  office 
within  the  city  oi  London,  is  not  a 
person  who  ''  caniee  on  kie  hueineee^ 
there  within  the  London  Small  Debts 
Act,  10  &  11  Vict  c.  IxzL  BudlB- 
ley  r,  Hatm^  43 

2.  A  clerk  to  the  Privy  Council 
ie  not  a  person  who  ^  carries  on  his 
businesB'*  at  the  office  of  the  Privy 
Council,  within  the  meaning  of  the 
60th  section  of  the  County  Courts 
Act»  9  &  10  Yict.  c.  95.  Songster 
y.  Kay,  386 

(2).  '' Cause  of  Action,"* 

A  bill  of  exchange  was  drawn 
and  accepted,  and  the  indorser  put 
his  name  upon  it,  within  the  city  of 
London,  but  it  was  delivered  to  the 
indorsee  in  the  county  of  Middlesex : 
— HM,  that  the  cause  of  action  did 
not  arise  within  the  city  of  London. 
BuMey  v.  Uaam,  43 

SMUGGLINa 
^M  Revenue. 

SOLICITOR 
Sea  Attobney. 

STATtTTE  OF  LiMlTATIOyS,  (1). 
T0LL>  (1). 

SPECIFICATION. 
See  Patent. 

STAMP. 

See  Evidence,  (5). 

1.  An  assignment  of  a  policy  of 
assurance  as  security  for  a  debt,  with 
a  proviso  for  redemption  on  payment, 
is  a  mortgage  within  the  55  Geo.  3, 
c  184,  Sched.  Part  1,  and  therefore 


requires  an  ad  valoma  stamp.    Cold- 
%iMy,  Da/weon,  1 

2.  The  following  document, 
stamped  as  an  agreement  was  held 
admiaaible  in  evidence  without  a  re- 
ceipt stamp: — ^^  I  have  received  your 
cheque  for  39 IZ.  10«.  ^d,y  being  Ihe 
payment  for  an  overdue  bill  and  in- 
terest, in  the  hands  of  D.;  and  I 
hereby  undertake  to  procure  and 
hand  the  said  bill  over  to  you.**  Von 
Daddesoen  v.  Swaayn,  825 

STATUTR 
See  Toll, 

Construction  of. 

By  an  Act  of  12  Geo.  3,  a  Company 
was  incorporated  by  the  name  of  the 
Company  of  Proprietors  of  the  Ches- 
ter Canal  Navigation  Company,  for 
making  a  canal  fipom  Chester  to  Mid- 
dlewidbi;  by  another  Act  of  the  33 
Gea  3,  another  Company  was  incor^ 
porated  by  the  name  of  the  Company 
of  ProprietoiB  of  the  EUeemere  Canal, 
to  make  a  canal  firom  Shrewsbury  to 
the  river  Mersey,  at  Netherpool  in 
Cheshire.  By  another  Act  of  the  44 
Gea  3,  (1804),  the  Ellesmere  Canal 
Company  was  empowered  to  take  fix>m 
the  river  Dee,  at  Uandisilio  in  Den- 
bighshire, a  supply  of  water  for  their 
canal,  and  were  also  empowered  to 
take  water  from  Bala  Lake,  for  sup- 
plying the  river  Dee  with  as  much 
water  as  they  should  take  from  it  for 
their  canal,  or  more-^and  for  that 
purpose  to  make  cuts  from  the  Lake 
to  communicate  with  the  river  Dee, 

at y   with  such  embankments^ 

trenches^  and  other  works  as  might 
be  neceesaiy  for  the  purpose.  In  1807, 
the  Ellesmere  Canal  Company,  by 
deed,  covenanted  with  Sir  W.  W. 
Wynn,  Bart,  who  was  then  seised  in 
fee  of  BalalAke,  that  they  would  not 
at  any  time  thereafter  dmw  off  from 
the  said  Lake  water  for  the  purpose 
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of  their  said  canal,  to  a  lower  level 
than  the  mark  on  a  oertain  standard 
to  be  erected  near  the  Bala  Lake,  in- 
dicating the  mean  summer  level  of 
the  waters  of  the  said  Lake,  nor 
would  at  any  time  embank  or  im- 
pound up  the  said  water  more  than 
one  foot  above  such  level  In  1813, 
the  Chester  Canal  Company  and  the 
Ellesmere  Canal  Company  were,  by 
statute,  united  into  one  Company  by 
the  name  of  the  United  Company  of 
Proprietors  of  the  Ellesmere  and 
Chester  Canals.  By  the  7  &  8  Geo. 
4,  c.  ciL,  an  the  four  previous  Acts 
were  repealed,  and  the  proprietors  of 
the  two  Companies  were  re-united 
into  a  new  Company,  intitled  The 
United  Company  of  Proprietors  of 
the  Ellesmera  and  Chester  Canals, 
for  (inter  alia)  maintaining  the  former 
canals  then  already  completed,  and 
miilcing  certain  new  cuts;  and  it  was 
thereby  enacted,  that  all  contracts, 
covenants,  and  agreements  entered 
into  by  virtue  of  the  powers  contained 
in  the  several  repealed  Acts  should 
remain  in  fiill  force,  as  if  the  same 
had  been  made  under  the  powers 
contained  in  that  Act :  and  the  Com- 
pany were  authorised  to  construct 
such  or  so  many  weirs,  embankments, 
and  other  works,  at  or  near  to  Bala 
Lake,  and  to  do  and  execute  all  such 
things  as  should  be  necessary  for 
pounding  up,  &c.,  and  drawing  off  the 
water  in  and  from  the  said  pool,  so  as 
to  be  thereby  enabled  at  all  times  to 
replace  in  or  restore  to  the  river  Dee 
an  equal  or  greater  quantity  of  water 
than  should  or  might  be  taken  there- 
from by  the  said  United  Company, 
by  means  of  the  works  at  Llandisilio, 
for  the  purpose  of  supplying  the  canal 
therewith.  By  9  <fe  10  Vict.  c.  ccczxii. 
it  was  enacted,  that  the  Company 
should  thenceforth  be  called  by  the 
name  of  the  Shropshire  Union  Boil- 
ways  and  Canal  Company,  and  that 
all  persons   should    have   the  same 


rights   and    remedies    against     The 
Shropshire  Union  Eailways  and  Oaiiai 
Company,  which,  before  the  pawwing 
of  that  Act^  they  had  against  The 
United   Company  of  Proprietona   of 
the  Ellesmere  and  Ches^ber  Canal : — 
Hdd,  in  an  action  by  the  devisee  o£ 
Sir  W.  W.  Wynn  against  the  last- 
mentioned  Company  for  the  breach  of 
the  above  covenant,  by  impoonding 
the  water  of  Bala  Lake  to  a  height  o£ 
more  than  one  foot  above  the  msak 
on  the  standard,  whereby  its  wateis 
overflowed  and  damaged  the  plain- 
tiff*s  land,  that  the  covenant  was  re- 
pealed by  the  7  &  8  Geo.  4,  c.  ciL  aa  to 
all  acts  honk  fide  done  by  the  Com- 
pany,  imder  its  provisions^  for  the 
purpose  of  restoring  to  the  river  Dee 
a  quantity  of  water  equal  to  what 
they  should  abstract  for  the  use  of 
the  canal  by  means  of  the  works  at 
LlandisiUo.     Sir  W.  W,  Wynn,  BarL 
V.  The  Shropshire   Union  RaOUDaye 
cmd  Cofival  Compcmyy  420 
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2,  a  3. 

Menwrandwin  of  CotUrad  toiihin 
Section  17. 

The  defendant  verbally  agreed  to 
purchase  of  the  plaintiff  certain  bar- 
rels of  flour,  llie  defendant  after- 
wards wrote  to  the  plaintiff,  stating 
that  he  had  received  some  bairels, 
which  were  not  so  fine  as  the  sample, 
and  were  not  the  barrels  he  had 
bought,  and  that  he  would  not  have 
them.  In  answer  the  plaintiff  wrote 
as  follows : — '^  Annexed  you  have  in- 
voice of  the  flour  sold  you  last  Friday. 
I  am  very  much  astonished  at  your 
finding  &ult  with  the  flour.  It  was 
sold  to  you  subject  to  your  examin- 
ing the  bnlk;  and  it  was  not  imtil 
after  you  had  examined  it^  and  satis- 
fied yourself  both  of  quality  and  con- 
dition, that  you  confirmod  the  pur- 
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chase.  What  was  forwarded  you  was 
the  same  you  saw.  Under  these  cir- 
oumstances  you  cannot^  therefore,  ob~ 
ject  to  fulfil  your  agreement.**  The 
defendant  replied  as  follows: — ''I  beg 
to  say  the  barrels  I  have  received  is 
not  the  same  I  saw.  I  took  a  sam- 
ple with  me  fi:t>m  the  sample  I  have, 
and  the  barrels  I  saw  was  quite  as 
fine  as  I  compared  them  with,  nor 
was  they  lumpy.  Now  the  barrels  I 
have  received  is  all  veiy  Itunpy,  and 
none  of  them  so  fine  as  the  same.  If 
you  will  take  them  back  and  pay 
charges^  I  will  with  pleasure  send 
them.  There  must  be  some  mistake 
about  them  :^ — HM,  that  the  letters 
did  not  constitute  a  sufficient  note  or 
memorandum  in  writing  of  the  con- 
tract within  the  17th  section  of  the 
Statute  of  Frauds.  Archer  v.  BayneSj 

625 

Memorcmdwm  within  Section  4. 

Debt  on  an  Irish  judgment.  Plea, 
that  the  judgment  was  recovered  &- 
gainst  the  defendant  as  surety  for  S. 
&  Co.,  to  secure  payment  of  monies 
advanced  to  them  by  the  plaintiff; 
and  that  S.  &  Ck>.  paid  all  monies  due 
from  them  to  the  plaintiff  for  which 
the  judgment  was  to  be  such  security. 
Replication,  that,  after  the  recovery 
of  the  judgment,  an .  indenture  was 
made  between  S.  &  Co.  and  the  plain- 
tifis,  whereby,  after  reciting  the  judg- 
ment, and  various  unsettled  accoimts 
between  S.  &  Co.  and  the  plaintiff, 
it  was  witnessed,  that,  for  the  sake  of 
winding-up  the  said  transactions,  S. 
&  Co.  and  the  plaintiff  agreed  (inter 
alia)  that  the  plaintiff  should  advance 
to  a  certain  banking  Company  800/. 
guaranteed  by  him  on  behalf  of  S.  & 
Co.,  and  should  also  advance  to  S.  <b 
Co.  200/.,  and  that  1000/.  should  be 
the  debt  thenceforth  due  from  S.  & 
Co.,  which  should  be  payable  with  in- 
terest, and  that  the  agreement  should 
be  without  prejudice  to  the  judgment 


against  the  defendant.  Averment, 
that,  after  the  making  of  the  inden- 
ture, aud  before  the  execution  there 
of  by  the  plaintiff  in  consideration 
that  the  plaintiff  would  execute  it, 
and  would  advance  the  said  sums  of 
800/.  and  200/.,  the  defendant  pro- 
mised the  plaintiff  that  the  judgment 
should  remain  as  a  security  for  the 
repayment  of  the  1000/.  and  interest; 
that  the  plaintiff  executed  the  deed 
and  advanced  the  sums  of  800^  and 
200/.;  but  that  S.  <fe  Co.  had  not  jre- 
paid  the  same.  Rejoinder,  that  the 
defendant  did  not  promise  modo  et 
form^  and  issue  thereon.  At  the 
trial,  the  plaintiff  gave  in  evidence 
the  following  memorandxmi,  which 
was  signed  by  the  defendant  and 
another  surety  before  the  plaintiff 
executed  the  deed: — "We  hereby 
consent  to  the  within  deed  being  ex- 
ecuted by  and  between  the  parties 
thereto^  and  that  the  same  shall  be 
without  prejudice  to  the  plaintifiTs 
rights  and  remedies  under  his  judg- 
ment against  us,  and  that  the  said 
judgment  shall  remain  in  full  force 
and  effect.**  This  memorandum  had 
been  annexed  to  the  deed,  but  was 
detached  and  sent  to  the  defendant, 
who  signed  it  without  seeing  the 
deed : — ffeld,  that,  assuming  this  was 
a  transaction  within  the  4th  section 
of  the  Statute  of  Frauds,  which  aem- 
hie  it  was  not,  there  was  a  sufficient 
memorandum  in  writing  to  satisfy 
the  statute,  since  the  document  sign- 
ed by  the  defendant  incorporated  so 
much  of  the  deed  as  formed  the  con- 
sideration and  promise.  Macrory  v. 
ScoU,  907 

STATUTE  OF  LIMITATIONS. 

See  AlCENDMENT. 

Pbomissort  Note. 

(1).  21  Jac.  1,  c.  16. 
In  March,  1832,  the  defendants  B. 
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and  0.,  who  were  then  in  partnen^p 
as  Bc^citorsy  were  employed  by  A.  to 
lay  out  500^  on  mortgage.  They  lent 
the  money  to  L.  on  the  mortgage  of 
certain  premises,  and  retained  posses- 
sion of  the  mortgage-deed.  The  pre- 
mises were  afterwards  sold  subject  to 
the  mortgage,  and  the  purchaser  paid 
0.  the  500^.  and  interest,  but  without 
the  knowledge  of  B.,  and  the  deed 
was  giTen  up  to  the  purchaser  by  C, 
but  no  receipt  was  indorsed  thereon, 
nor  was  any  reconveyance  or  receipt 
executed  or  signed  by  A.,  who  was 
not  informed  that  the  money  had 
been  paid.  In  December,  1832,  C, 
without  the  knowledge  of  B.,  returned 
to  the  purchaser  300/.,  and  receiyed 
back  the  mortgage-deed,  and  no  part 
of  tho  6001.  was  paid  to  A.  Interest, 
at  first  on  the  500/.,  and  then  upon 
the  300/.,  was  paid  to  C.  by  the  pni^ 
chaser;  and  entries  were  made  in  the 
books  of  the  defendants,  giving  credit 
to  Al.  for  interest  on  the  500L,  and 
debiting  him  with  interest  paid  to  his 
agent.  In  July,  1838,  the  defendants 
dMolved  partnership.  Up  to  the  dis- 
Bolution,  interest  on  the  500L  was  re- 
gularly paid  to  the  agent  of  Al.  by  C, 
by  cheques  drawn  by  the  defendants 
on  their  bankers;  and,  after  the  dis- 
solution,  it  was  paid  by  C,  sometimes 
in  cash  and  sometimes  by  cheques  on 
his  own  banker.  In  some  of  the  re- 
ceipts the  money  was  described  as  in- 
tex^st  upon  a  mortgage.  Al.  died  in 
May,  1840.  In  December,  1846,  the 
purchaser  paid  to  0.  the  300/.  and  in- 
terest, and  received  from  him  the 
mortgage-deed.  B.r  was  ignorant  of 
the  receipts  and  payments  subsequent 
to  the  investment  of  the  500/.,  until 
1849.  In  1848,  the  plaintiff,  the 
executors  of  A.,  first  dwoovered  that 
the  mortgage-money  had  been  repaid : 
Ifddy  that,  under  the  above  circum- 
stances, the  Statute  of  limitations 
was  a  bar  to  the  action ;  also,  that  no 
action  would  lie  against  B.,  inasmuch 


te  the  subsequent  receipt  of  the 
gage-money  by  0.  was  whoify  unaca- 
thorised,  and  not  within  the  soope  of 
the  partnership  buflinesa  Sims  t. 
BruUon,  803 

(2).  2  <i&  3  ITfS:  4,  c  37. 

A  defendant  in  replevin  avowed 
the  taking  of  the  goods  for  arrean  of 
an  ancient  quit-rent  issuing  out  of  a 
tenement  held  of  him  as  lord  of  a  cer- 
tain manor  by  fealty  and  9».  rent 
The  plaintiff  pleaded  (inter  alia)  non 
tenuit.  The  last  payment  was  made 
on  the  25th  of  January,  1825,  for  rent 
due  on  the  1 1th  of  October,  1 824.  The 
distress  was  made  on  the  13tb  of  May, 
1845: — Held,  (on  error  in  the  Exdie- 
quer  Chamber,  affirming  the  judg- 
ment of  the  Ck)urt  of  Exchequer),  that, 
by  the  operation  of  the  2  &  3  WilL  4, 
c.  27,  ss.  2,  3,  and  34,  the  rent  was 
extinguished  by  the  lapse  of  twenty 
years  from  the  day  on  which  the  lart 
payment  was  made;  and  that  the  li- 
mitation need  not  be  pleaded  speci- 
ally, but  was  available  under  the  plea 
of  non  tenuit.     Ik  Beauvair  v.  Owm^ 

166 

STAYING  PROCEEDINGS. 
See  PEAcnoB,  (6). 

SUB-CONTRACTOR,    (LIABILI- 
TY OP). 

See  Mast£b  Ajrn  Sbbtaht,  (3). 
SUBSTITUTED  CONTRACT. 

See  COHTBAOT. 

SUGGESTION. 
See  Costs,  (2). 

SURVEYOR. 
See  AoHKEXBVT. 
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TENANT  IN  COMMON. 
See  MoNBT  Had  and  Rbobiybd,  L 

TOLL. 

(1).  Turnpike  ToiL 

An  acBignment  of  a  mortgage  of 
turnpike-tolls^  according  to  the  form 
prescribed  by  the  3  Greo.  4,  c.  126,  a. 
81,  has  no  Talidity  unless  produced 
and  notified  to  the  proper  clerk  or 
treasurer,  and  by  him  entered  in  the 
book  kept  for  that  purpose,  within  two 
months  from  its  date. 

The  &ct  of  the  clerk  havii^g  pre- 
pared or  attested  the  execution  of  the 
transfer,  is  evidence  fjrom  which  a  jury 
may  infer  a  notification  to  him. 

Where  the  trustees  held  meetings 
and  had  separate  clerks  at  several  pla- 
ces within  their  district — ffdd,  that 
the  clerk  of  the  place  in  which  the 
mortgage  was  made  and  entered  was 
the  proper  clerk  to  receive  the  noti- 
fication, although  the  mortgage  in- 
cluded the  tolls  of  the  whole  district, 
and  the  clerk  was  himself  the  mort- 
gagee. 

The  trustees  being  indebted  to  their 
clerk  in  81/.  for  business  done  as  a  so- 
licitor, gave  him  a  mortgage  for  80/., 
which  recited  the  consideration  to  be 
money  advanced  by  him  to  them : — 
Held,  that  the  mortgage  was  valid 
under  the  3  G^.  4,  c.  126,  s.  81,  the 
transaction  being  equivalent  to  money 
*  borrowed  and  taken  up  at  interest'* 
by  the  trustees.  Doe  d.  Owen  Jonee  v. 
David  Jones,  16 

(2).  RaUway  Toll 

By  the  5  dc  6  Will  4,  c.  cvii.  the 
Great  Western  Railway  Company  were 
authorised  to  take  certain  toll  for  the 
conveyance  of  passengers  and  goods. 
By  the  9  <fe  10  Vict  c.  occzxxvii.  and 
the  9  &  10  Vict.  c.  ccczxxviii.  which 
Acts  received  the  Royal  Assent  on  the 
3rd  August,  1846,  a  Company  was  in- 
corporated, called  The  Birmingham 


and  Oxford  Junction  Railway  Com- 
pany, who  were  authorised  to  receive 
toll  at  a  rate  less  than  the  scale  of  tolls 
on  the  Great  Western  Railway.  Those 
Acts  empowered  the  Gk^eat  Western 
Railway  Company  to  purchase  the  Bir- 
mingham and  Oxford  Junction  Line, 
provided  that  no  such  purchase  should 
take  effect  until  the  tolls  of  the  Great 
Western  Railway  should  have  been  re- 
duced by  Act  of  Parliament  to  the 
same  scale  as  that  of  the  Birmingham 
and  Oxford  Junction  Railway.  On 
the  same  3rd  of  August,  1846,  the 
Royal  Assent  was  given  to  the  9  <&  10 
Vict.  c.  cccxv.  whereby  a  Company 
was  incorporated,  called  The  Birming- 
ham, Wolverhampton  and  Dudley  Rail- 
way Company,  who  were  authorised  to 
receive  the  same  tolls  as  the  Birming- 
ham and  Oxford  Junction  Railway 
Company.  By  an  agreement  dated  the 
12th  November,  1846,  the  Directors 
of  the  Birmingham  and  Oxford  Rail- 
way Company,  and  the  Directors  of 
the  Birmingham,  Wolverhampton  and 
Dudley  Railway  Company,  agreed  to 
sell  to  the  Great  Western  Railway 
Company,  and  that  Company  agreed 
to  purchase,  the  Birmingham  and  Ox- 
ford Junction  Railway,  and  the  Bir* 
mingham,  Wolverhampton  and  Dud- 
ley Railway.  Afterwards,  10  &  1 1  Vict. 
c.  cxlix.  passed,  which  empowered  the 
Great  Western  Railway  to  purchase 
the  Birmingham,  Wolverhampton  and 
Dudley  Railway;  and  it  was  by  that 
Act  provided,  that  the  Great  Western 
Railway  Company  might  demand  for 
their  own  use,  or  of  (£e  Birmingham, 
Wolverhampton  and  Dudley  Rulway 
Company,  a  scale  of  toll,  being  mate- 
rially less  than  that  fixed  by  the  5  &  6 
Will  4,  c.  cvii.  but  not  precisely  the 
same  as  that  authorised  by  the  9  &  10 
Vict.  c.  cccxxxvii.  and  9  &  10  Vict.  c. 
cccxxxviii.  By  the  10  &  11  Vict.  c. 
ccxxvi.  which  received  the  Royal  As- 
sent on  the  22nd  July,  1847,  the  Bir- 
mingham, Wolverhampton  and  Dudley 
Railway  Company  were  again  autho- 
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rised  to  sell  their  railway  to  the  Great 
Western  Railway  Company,  and  it  was 
enacted,  that  the  reduced  scale  of  tolls 
therein  contained,  and  which  is  pre- 
cisely the  same  as  that  contained  in 
the  10  &  11  Vict.  c.  cxlix.  should  he 
deemed  and  taken  to  he  the  reduced 
scale  referred  to  in  the  9  <&  10  Vict.  c. 
cccxxxyii. — Heldy  that,  until  the  pur- 
chase of  one  or  hoth  of  the  lines  was 
finally  effected,  the  Great  Western 
Railway  Company  were  entitled  to 
take  the  toll  authorised  hy  the  6  k^ 
Will.  4,  c.  cvii. ;  but  that,  after  the  com- 
pletion of  either  of  the  purchases,  the 
scale  of  tolls  to  be  taken  by  the  Great 
Western  Railway,  as  well  on  their  ori- 
ginal line  a^  on  the  purchased  line  or 
lines,  must  be  reduced  to  the  scale  fix- 
ed by  the  10  &  11  Vict.  c.  cczxri.  and 
10  <k  11  Vict.  c.  cxlix.  The  Attorney 
General  ▼.  The  Great  Western  Railway 
Company^  520 

TOWN  CLERK. 
See  BoBOUOH  Ratb. 

TRESPASS- 

See  Mssnis  Pbofttb. 
Plbadiko,  III.  (2). 
Use  and  Oogupation,  2. 

TRIAL  AT  BAR. 

The  Court  will  not,  on  the  applicsr 
tion  of  the  plaintiff,  grant  a  trial  at 
bar  merely  because  the  defendant  is 
Lord  Chancellor  and  the  plaintiff  an 
attorney  of  the  Court.  Dimes  v.  Lord 
Cottenhamy  311 

TROVER. 

See  Estoppel. 
Eyidenob,  (2). 

TRUSTEE. 

See  Grammar  School. 
Toll,  (1). 


TUNNEL. 
See  Contract. 

USE  AND  OCCUPATION. 

When  Mainiainahle, 

1.  An  action  for  use  and  oGcnpatioo, 
under  the  stat  11  Geo.  2,  a  19,  s.  U, 
does  not  lie  where  there  has  not  been 
an  actual  entiy  by  the  lenee.  Lowe 
v.  Ross^  553 

2  Trespass  will  not  lie  against  the  oc- 
cupier of  land,  at  the  suit  of  the  mort- 
gagee, who  has  never  been  in  aetoal 
possession  or  been  seised  of  the  land, 
and  has  not  obtained  a  judgment  in 
ejectment,  either^by  desalt  or  by  ver- 
dict; and  therefore  he  cannot,  in  such 
case,  waive  the  tort,  and  maintain  an 
action  of  use  and  occupation.  Turner 
y.  Cameron^s  Coalbrook  Sieam  Coal 
Company,  932 

USURY. 

To  a  declaration  for  work  and  la- 
bour, commission,  money  lent^  and  in- 
terest, the  defendant  pleaded,  that  it 
was  corruptly,  and  against  the  form 
of  the  statute,  agreed  between  the 
plaintiff  and  the  defendant,  that  the 
plaintiff  should,  from  time  to  time,  as 
the  defendant  should  require,  lend 
him  sums  not  exceeding  1000/.,  by 
cashing  the  defendant's  cheques;  and 
that,  for  the  forbearance,  the  defend- 
ant should  pay  the  plaintiff  certain 
sums,  partly  under  the  name  of  inter- 
est, and  partly  under  the  shift  and 
chevisanoe  of  commission,  at  the  rate 
of  10/.  per  cent.  The  plea  then  aver- 
red, that  the  plaintiff  did  cash  the 
defendant's  cheques,  and  that  the  usu- 
rious interest  was  so  charged : — Hdd^ 
on  special  demurrer,  that  the  plea  was 
good,  although  it  did  not  state  how 
much  of  the  excess  beyond  5L  per 
cent,  was  for  usurious  interest,  and  how 
much  for  commission,  it  appearing 
that  the  agreement  fat  the  gross  sum 
to  be  paid  for  interest  and  oommis- 
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Bion  was  done  colourablj,  so  as  to  en- 
able the  plaintiff  to  get  more  than  5L 
per  cent. 

In  pleading  usury,  the  defendant 
need  only  bring  the  transaction  with- 
in the  12  Anne,  stat.  2,  c.  16;  and  if 
tbe  plaintiff  relies  upon  the  2&3  Vict. 
c.  37,  as  exempting  the  case  from  the 
operation  of  the  statute  of  Anne,  that 
should  come  by  way  of  replication. 
£>erry  v.  Toll,  741 

VENDOR  AND  PURCHASER. 

See  DAJiAass. 

Plbadino,  I.  (2). 

VENUE. 
See  Practice,  1. 

WARRANT. 
See  BoBOUQH  Ratb. 

WARRANTY. 

1.  The  plaintiff,  who  resided  in  Ire- 
land, having  applied  to  the  defend- 
ants, emigration  agents  in  London, 
respecting  a  passage  for  himself  and 
family  on  board  their  ships  to  Aus- 
tralia, reoeiyed  in  answer  a  letter  in 
which  they  agreed  to  convey  him  and 
his  family  for  65L  This  letter  was 
written  on  the  fly-sheet  of  a  printed 
circular,  headed  "  Emigration  to  Aus- 
tralia," and  which  (inter  alia)  stated 
that  ships  "  will  be  despatched  on  the 
appointed  days  (wind  and  weather 
permitting),/or  which  written  gtuxran- 
tees  tnll  be  gtven^  Then  followed  a 
list  of  ships,  amongst  which  the 
'*  Asiatic  "^  was  named  as  to  sail  from 
London  on  the  15th  of  August,  and 
from  Plymouth  on  the  25tL  In  an- 
other part  of  the  circular  it  was  stated, 
— "  Passengers  from  Ireland  can  rea- 
dily join  at  Plymouth.  A  deposit  of 
one-half  the  passage-money  to  be  paid 
at  the  time  the  berths  are  engaged, 
the  balance  to  be  paid  prior  to  grant- 
ing  the   embarkation   order.*'    The 
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plaintiff  engaged  a  berth  on  board  the 
'' Asiatic,'*  and  paid  the  defendants 
32^.  10«.  as  a  deposit,  but  no  written 
guarantee  was  given.  The  ''  Asiatic" 
did  not  arrive  at  Plymouth  until  the 
3rd  of  September,  although  not  pre- 
vented by  wind  or  weather.  The  plain- 
tiff's berth  was  kept  vacant  from  Lon- 
don to  Plymouth: — Held,  that  the 
statement  in  the  circular  was  not  a 
mere  representation,  but  a  warranty 
that  the  "  Asiatic"  would  sail  on  the 
days  appointed,  and  that,  as  she  did 
not,  the  plaintiff  was  justified  in  tak- 
ing a  passage  on  board  another  vessel, 
and  was  entitled  to  recover  from  the 
defendants  the  amount  of  the  deposit, 
and  the  expenses  he  had  been  put  to 
by  the  delay  at  Plymouth.  Cranston 
V.  Marshall,  395 

2.  The  defendant,  being  the  owner 
of  a  ship,  advertised  its  sale,  describ- 
ing it  as  ^'  The  fine  teak-built  barque 
'  Intrepid,'  A.  1,  and  well  adapted  for 
a  passenger  ship."  The  plaintiff,  hav- 
ing read  the  advertisement,  negotiated 
for  its  purchase,  and  a  contract  waa 
signed  by  the  plaintiff  and  defendant, 
whereby  the  former  agreed  to  buy  and 
the  latter  to  sell ''  the  barque  '  Intre- 
pid,' as  she  now  lies  in  the  St.  Kathe- 
rine  Dock,  agreeable  to  the  inventorif 
annexed,^  The  inventory  commenced 
by  describing  the  ship  in  the  same 
terms  as  the  advertisement:  under 
that  was  the  word  "  Inventory,"  which 
was  followed  by  a  list  of  the  ship's 
stores  and  tackle;  and  in  the  margin, 
opposite  to  this  list,  the  defendant 
signed  his  name.  The  document  con- 
cluded thus : — ^*  The  vessel  and  her 
stores  to  be  taken  with  all  fiuilts  as 
they  now  lie,  without  any  allowance 
for  deficiency  in  length,  weight,  quan- 
tity, quality,  or  any  defect  or  error 
whatever."  The  vessel  proved  not  to 
be  teak-built,  nor  of  class  A.  1,  nor 
adapted  for  a  passenger-ship : — Held, 
firsts  that  the  whole  of  the  above  do- 
cument was  incorporated  with  the 
contract  of  sale,  and  not  merely  the 
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list  pf  9tores  headed  "  Inventory." 
Secondly,  that  there  was  no  warranty 
of  the  vessel.     Taylor  v.  Biilleii,  779 

WEIGHTS      AND      MEASURES 
ACT,  5  &  6  Will.  4,  c.  63. 

See  M£Asua£& 

» 

WILL 

See  Devise 

Pleading,  II.  (2). 
Power. 

WINDING-UP  ACT,  11  <fe  12  Vic?r. 

c.  45. 

See  Evidence,  (6)^  2. 

1.  The  defendant,  a  director  and 
shareholder  in  a  Joint-stock  Company, 
together  with  three  others,  made  the 
following  promissory  note : — "  We, 
the  Directors  of  the  Royal  Bank  of 
Australia,  for  ourselves  and  the  other 
shareholders  of  this  Company,  jointly 
and  severally  promi8e  to  pay  to  H.  W., 
or  bearer,  on  <fec.,  the  sum  of  d:c.,  for 
value  received  on  account  of  the  Com- 
pany." Signed  "A.  B.,  C.  D.,  E.  F., 
Directors."  The  defendant  having 
been  sued  thereon  in  his  individual 
character : — Held,  that  the  case  did  not 
fall  within  the  Joint-stock  Companies 
Winding-up  Act,  11  &  12  Vict.  c.  45, 
».  73;  and  that  there  was  no  ground 
for  staying  the  action  until  the  plain- 
tiff should  have  proved  his  debt  before 
the  Master  appointed  to  wind  up  the 
affairs  of  the  Company.  PenkivU  v. 
Connetl,  381 

2.  A  creditor  who  has  sued  a  con- 
tributory to  and  shareholder  in  a 
Jointrstock  Company,  and  has  had 
his  action  stayed  under  the  73rd  sec- 
tion of  the  J'ointrstock  Companies 
Winding-up  Act,  11  &  12  Vict.  c.  45, 
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until  after  the  plaintiff  shall  hare  aui<ie 
or  exhibited  proof  of  his  debt  or  de- 
mand before  the  Master  in  Chancery, 
may,  upon  the  allowance  of  such  proof 
by  the  Master,  and  without  aoy  for- 
ther  step,  proceed  with  his  action. 
Pretcott  V.  Hadouff  726 

WITNESS. 

See  Evidence,  (5). 

A  witness,  who,  in  obedience  to  a 
subpoena,  attends  a  trial  in  a  civil  ac- 
tion, may,  without  any  express  con- 
tract, maintain  an  action  for  his  ex- 
penses against  the  party  who  subpos- 
naed  him,  the  &ct  of  his  attendajioe 
being  evidence  from  which  the  jury 
may  infer  a  contract.  Pdl  v.  Dauieny, 
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'     WRIT  OF  SUMMONS. 

See  AigBNiuiBNT. 

Service  on  Railway  Company. 

By  the  8  d^  9  Vict.  c.  clxii.  incorpo- 
rating  the  Caledonian  Railway  Com- 
pany, six  miles  of  which  are  in  Eng- 
land and  the  rest  in  Scotland,  the 
Companies  Clauses  Consolidation  Act, 
8  <b  9  Vict  c.  16,  is  incorporated  with 
the  Company's  Act,  so  fiur  as  is  neces- 
sary for  canjing  into  efieet  the  Engli'^h 
portion  of  the  Hne.  The  principal  of- 
fice of  the  Company  was  in  Scotland, 
and  they  had  no  office  out  of  Scotland, 
except  a  station  at  Carlisle,  used  onlj 
for  receiving  passengers  and  goods. 
The  plaintiff  having  a  claim  in  debt 
against  the^Company,  in  respect  of 
their  amal^mation  with  another 
Scotch  Railway: — Held^  that  aervice 
of  the  writ  of  summons  on  the  secre- 
tary of  the  Company  while  attendii^ 
a  meeting  in  London,  was  good  aerrioe. 
Wilson  V.  The  Caledonian  MaUway 
Company^  822 
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